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XA preface prefixed to the firſt volume of this edition of the STATE-TRLIATS promiſed, that the preſent vo- 
| lume ſhould conſiſt wholly of trials not contained in any former edition; and I was underſtood to be the 
perſon, who would point out what were the materials proper to be adopted. | 


In conformity to this engagement, I uſed conſiderable diligence to diſcover what trials were omitted in the period 
of the former editions, and what trials of importance have occurred fince, But the reſult of my purſuit ſor new mat- 
ter proved very inadequate to my expectation ; the induſtry of former collectors having ſcarce left any deficiencies, 
which I could ſupply without too far paſſing the line 1 had preſcribed to myſelf of merely ſelecting additional trials. 
Yet the few, which I have gleaned, may ſuffice to convince the reader, that I have not been ſparing of reſearch. 


In the courſe of my enquiries for new trials, I reſorted to the Britih Muſeum, in hopes, that the immenſe collee- 
tion of manuſcripts in that repoſitory of learning and ſcience would ſupply me with ſome new materials of impor= 
tance and I was particularly encouraged in this expectation by the promiſing titles of various articles in the catalogue 
of Hanſeian manuſcripts. But I was wholly diſappointed ; for on examination, the few trials I met with proved, either 
too meagre and inſignificant to be made ule of, or nothing more than mere tranſcripts from ſome of our old printed 
chronicles, And here I take great pleaſure in bearing teſtimony of the exemplary conduct of thoſe gentlemen, Who 
by their offices have the ſuperintendance of the manuſcripts and printed books in the Britiſb Muſeum. Though I have 
bad frequent occaſion to give ſeveral of thoſe gentlemen much trouble; yet I have ever found them uniformly ſtu- 
dious to render the acceſs to the valuable collections entruſted to them eaſy and agreeable. I have alſo had the 
full opportunity of noticing, that their deportment and attentions to others are of the ſame obliging kind. So ho- 
nourable a diſcharge of their duty well entitles them to ſome rewards beyond the ſmall emoluments of their: re- 
ſpective offices; and I heartily wiſh, that they may in future attract a greater ſhare of patronage from the great, than 
— 2 hitherto experienced. OSD | 1 


Tp 


There is one very ſtriking and capital defect in the former editions of this collection; I mean, in the article of 
parliamentary trials, under which head may be included, not only trials on impeachments, but proceedings on bills 
of attainder, and on bills inflicting pains.and penalties. In the ten volumes, which conſtitute the work as it was be- 
fore the preſent edition, there are not, as I calculate, thirty articles which fall, under ſuch: a deſcription, Vet from a 
very imperfect liſt, which 1 formed on a flight examination of the rolls of parliament, and various other books of par- 
hamentary information, I found, that many more than a hundred ſuch trials might be extracted. Itrwas my wiſh to 
have ſupplied this omiſſion; more eſpecially as by ſo doing infinite light would be thrown/ on a ſubject moit intereſt» 
ing to all lawyers. and politicians ; namely, the criminal. judicature of parliament, But ſuch a vaſt undertaking would 

not only have far exceeded the limits of my engagements to the proprietors of this edition of STATE= TRIALS; but 

would alſo have ſwelled the preſent collection greatly beyond the terms of the propoſals tò the ſubſcribers, . 


= 
» 
; 
o 
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Before each trial in this volume, I have given notice to the reader whence it is extracted, with ſuch other ex hu 


planations, as were neceflary to enable the forming a judgment on the authority of the trial. It would have been NY 
of no ſmall advantage to the readers, if the collectors of the former volumes had been equally explanatory. 


r e ne e i ae,, ð ũẽñ 
My introductory note to ſome of the trials in this volume is extended into an tagen gt ede dune of be 8 
trial; and occaſionally 1 have interſperſed ſimilar notes elſewhere, The fulleſt annotations of this Rind, are those. 
prefixed to the Caſe Inpoſitions, the Caſe of the. PosTNATI, the Bankers. Caſe and the reſpective Caſes of Mrz 
bit and Mr. Oliver St. Jobn. Theſe and the other notes I commit to the candid conſtruction af the reader; ] 


with an aſſurance, that I. have endeavoured to form and expreſs my opinions with the utmoſt impartiality and modes F 
ration; and that I ſhall even think myſelf obliged by a good-humoured correction of any errors into which ! 
may have fallꝶeen. W endo oi Halil to e iet Vo ee e not BARGE 
3 Gon. 7 4 ; 5 f 5 [$04 | Wn of 
7777 YG En 9 3 7 BRL Ht c SIE} 1 

In the trialg and caſes in this volume, the reader will find an ample diſcuſſion of various great conſtitutional que 


tions. The C2/e Impgſitions furniſhes a profuſion of learning on the point ſo long controvertetl, whether: rhe: Aing 
con by prerogative impoſe duties at the porte. In the courſe too of the arguments on that head, the learned reader, 
will he pleaſed to fee ſome important remarks on the king's power of laying embargbeu. Some perſons, uitly of h -g 
authority in the preſent times, have been ſnqlined to reſtric the exerciſe of this power to trme of: war; Hut I confe n 
that do not ſee, why the prerogative ſhould be thus limited. Ihe ſafety of the ſtate, which is the ground of enn 
truſting the king with the power of laying embargoes, may requite an exerciſe of it in times both of war and peace: ane 
On tlie eve of a war it is obyiouſly as neceflary, as in a war itſelf. Alſo from what I remember having formerly redd © 
du the ſubject, I have little doubt, but that the precedents and authoritirs, whenever they ſball be le Will! 
be found greatly to preponderate againſt the diſtinction I have ſtated. That profound parliamentary Mauper, M.:. 
Hatewill, when he was arguing in the houſe of commons againſt the claimed prerogative of impoſitiong at the ports, 
candidly admitted the:prerogative of embargoes to the full extent of its principle, and conſequent? 11 J voneelvif 1 8 
without reſtricting its exerciſe to times of war. Yet he well knew, that t e power of ſhutting up the ports Was one 
great branch of the argument for the power of taxing at the ports; and alſo, that the power of laying embargoes had \ v4 
been often exerciſed under ſpecial acts of parliament. Nor did Mr. St. Fobn, in his argument againſt ſhip-money;. 3 
ſeruple to admit the power of laying embargoes, and that it was exerciſeable, not merely in times of War, burg 
rally in times of imminent danger, whether ariſing from war, from dearth, or from any other cauſe. Perhaps ſomps᷑ẽ 
readers may wonder, that I ſhould be thus unreſerved in contending for the prerogative of embärgocs. But I refer R_—_—_ 
a to mr before the Caſe of Impoſitions. They m" there find a ſhort but connected view of the various means. 
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tend the royal 7 abby beyond its due limits,—The Iriſh Caſe of Præmunire mu 


nn ß 


practiſed to eſtabliſh in the crown a power of taxing out of parliament ſrom the acceſſion of James the firſt to the Re- 
00 ; and I preſume to hope, that on a conſideration of the freedom, with which I have in that note animad- 
verted on ſuch unconſtitutional attempts, I ſhall be ſufficiently guarded againſt any ſuſpicion of the leaſt wiſh to ex- 
7 e intereſtitig to every perſon, 
who wiſhes to be informed, in a ſummary and accurate way, how the church of Rome gradually encroached on the 
king's eccleſiaſtical juriſdiction; and how at length the Engliſh church and kingdom were compleatly exone- 
rated from the expence tyranny and diſgrace of foreign uſurpation. My note at the end of that caſe is intended to 
aſſiſt the inquiries of ſuch as may be curious to purſue the ſubject more in detail. In the Cafe of the Poftnarr, 
the doctrine of a/legiance to the crown is enlarged upon, with a ſurprizing variety of learning and hiſtorical infor- 
mation; tending to explain the relation between England and the countries which at any time before the acceſſion of 
the firſt James had been dependant upon England, or connected with it by being under the dominion of the tame prince. 
To render this great political Caſe more intelligible, I have prefixed a fuller account of its origin, and all the pro- 
ceedings in it, than is commonly to be met with; to which I have added a reference to almoſt every book of con- 
ſequence. likely to ſupply the leaſt further information about the caſe.ggThe Caſe of Mr. Oliver Ss. John for 
writing againſt benevolences, deſerves attention on account of its connection with the Caſe of Ship Money and the 
Caſe of Imfofittons, In my note on Mr. St. John's Caſe, I have pointed out this connection; and I have therein 
riſqued ſome remarks on the ſubject of benevolences to the Crown; with a view to ſhew, how far they have been con- 
demned and are clearly unlawful.— In the Caſe of the Bankers, ſome curious ſubjects are diſcuſſed ; more eſ- 
pecially the general power of the Crown to alienate its revenues before the reſtraining ſtatute of queen Anne; whe- 


ther ſome particular revenues, on account of their ſpecial nature, were not privileged and exempt from the 


Crown's general power of alienating ; and whether the barons of the Exchequer could compel the lord treaſurer to 
iſſue money for payment of the king's debts, or, in other words, whether the receipt of the Exchequer is under the 
controul of the barons. The moſt remarkable of the arguments in this famous caſe, or, at leaſt, of thoſe which have 
reached the preſent times, is lord Somers's. It not only unfolds the conſtitution of the Exchequer with great 
minuteneſs; bur in other reſpects is moſt excellent, having a ſcope and compaſs, which will ever render it of infi- 


' nite value to the profeſſion of the law. 80 anxious, indeed, was his lordſhip to ſuſtain his opinion by the moſt 


authentic materials, that the records referred to and ſtated in his argument are ſaid to have coſt him ſeveral hun- 
.dred pounds. My note on this Caſe, explains how it aroſe, the progreſs of it, and how the claims of the bankers 
and their creditors were finally adjuſted by act of parliament, with ſome other particulars, which I thought 
might be conducive to a thorough underſtanding of the caſe, and of the points decided by it.—In reſpect to the 
remainder of the Caſes in this volume, moſt of them relate to very intereſting ſubjects ; amongſt which the chief are, 


the fel off matrimonial ſentences of the eccleſiaſtical courts, the extent of the privilege of parliament, the queſtion of 


mera warrants, the queſtion on the ſeizure of papers, the powers claimed by ſecretaries of flate and privy 


. counſellors, the queſtion on the ſlavery of negroes in England, and the power of pręſing mariners. However, ſome of 
the early caſes I have introduced do, I confeſs, require an apology 


z being certainly too looſe and imper- 
fect in the ſtatement to deſerve the name of trials. My inducement to inſert them was, that I wiſhed to give the 


reader fome proof, how 'very extenſive I was in my enquiries and reſearches for new matter to ſupply the omiſſions | 

of former collectors; and I do hope, that the notes wich precede theſe ſhort accounts of trials, will be re- 
._ ceived as a full teſtimony of my induſtry in that reſpect.— Thus much may ſuffice to appriſe the reader what he is to 
expect from the contents of the preſent volume. 1 


In m preface to the firſt volume of this edition of STATE TalAls, I thought, that I had ſufficiently explained 


N myſelf to güard againſt any reſponſibility beyond what really belongs to me. But from the manner of placing my 


name in the title to the collection, which I now think might have been leſs ambiguous, a very erroneous potion 
has prevailed, as to the extent of my very limited ſhare in the undertaking. I therefore deem it proper to be 


. more\explicit on this head; and with that view, I here take the opportunity of declaring, that the on! parts 
of the Work for which I am in any reſpect accountable,” excluſive of the ' preſent preface, are the preface with my 
name in the firſt volume; and the ſeleQion of the trials and caſes for this volume, with ſuch annotations as I have 


given in the courſe of it, particularly thoſe before the ſeveral trials. As to the trials in the ten preceding volumes, 
they were printed literally from the laſt of the former editions; nor did I ſee ſo much as one ſheet of thoſe vo- 
lumes before it was printed and publiſhed; except only the ſheet containing my preface and the title to the firſt 


volume. 1 1 e free from reſponſibility for the alpbabetical and chronological tables of all the trials in this col- 
t 


lection, and for 


e general index of matter; all of which are placed at the end of this volume. Theſe tables and 
index were prepared by another gentleman. The chronological table of 


the trials is quite a new acceſſion to the 


Work; there being no ſuch table to the former editions; though the utility of it is apparent, as it in great mea- 
© {ure obvyiates the diſadvantage from the be gp arrangement of many of the trials in point of time. This diſorder 


was a neceſſary conſequence of continuing the” firſt fix volumes of the work by ſupplemental volumes. The merit 


pf leflening this inconvenience wn wholly to the framer of the tables and Index to this edition; that is, both the 


propofal of ſuch an improvement and the execution of it originated from him. All that I can pretend to ſay further 

concerning” the tables and index is, that the latter has been executed at a much greater expence than would 

have been incurred, if I had not made it a particular requeſt to the proprietors of the edition to be liberal in their 

allowance for ſo uſeful and laborious a part of the undertaking ; and * that I have every reaſon to believe, 
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e of Epiphany, and there taryed til 
ſuche xt 


chit he | 


* 


t before I go any farther I wil ſhew the opinion that at that tyme 
ranne in many mens heddes of this knyghtes goynge into Flaunders. 
Some men helde this opinion, that kyng Henry for a polecy dyd ſende 
him as a ſpye to Flaunders, or els he woulde not have ſo ſone receaved 
him into his-grace and favour agayn. Nevertheleſſe this is not like to be 
true by diverſe reaſons and apparant argumentes, firſte, after that attempt 
begonne by fyr Revert, he was in no {mal danger himſelf, and by that 
was not a litle noted, and bys fame blemiſhed, but alſo hys frendes were 
ſuſpected and had in a gealoſy. Secondarely, he was not after that in ſo 
great favour," nor fo eſtemed with the kynge as he had been in tymes 
paſt, becauſe he was blotted” and marked with that cryme and offence. 
And ther fore he bearing his fayoure to the houſe of Vrte, entendynge 
in e to adminiſter diſpleaſure to K ng Henry, ſayled to the 
lady Margaret, beyng ſeduced and brought in belefe that Pertyn was the 
very ſonne of kyn Bauen, But to my purpoſe, when ſyr Robert came 
to the preſence of the kynge, he knelyng on his knees moſt 'humblye, 
beſeched hym of grace and pardone, whiche he ſhortely obteyned. And 
after. thut beynge requyred of the maner and ordre of the conjuracion 
and What was done in Flanders, he opened every pointe to his knowlege, 
and after diſcloſed the names, aſwell of the aiders and fautoures as of the 
inceptors and begynners. Amongeſt whome he accuſed ſyr William 
Stanley, whome the kynge made ys chiefe chamberleyn, and one of 
hys preyy counſayll. When he had ſo ſayde, the kyng was greatly 
diſmayed: and greved, that he ſhoulde be partaker in that 2 otfence, 
conliderynge firſt that he had the governaunce of his c ambre, and the 
charge and comptrolment of all ſuche as were next to hys bodye, and alſo 
Mie te remembraunce the manifolde gratuities, whiche he had receaved 


of theim culpable or blame'woorthy, 


| enſued the accuſacion of 


[ol 


2 and « enlightened narrative.” ! 


14 


Og, » 
— —— 1 


proved and probably afhrmed, then the king* cauſed hym to de re- 
rayned from his libertie in his awne chambre within the Q Towre. | 
And there appoynted hym by his -prevy counſayll to be examined; In 

whiche examinacion he nothinge denyed, but wiſely and ſeriouſſy did 
aſtipulate and agree to all thinges layed to-bys charge, if he were in an 


1 
« "4 * 


: 


The reporteis, that this was bis offence; When communicacion was! 
had betwene hym, and this ſyr "Robert „ e ee, Por iyn, 
whiche falſely uſurped the name of kyng Edwardes' ſonne, ſyr Millan 
Stanley ſayde and affirined there, that he would never fight nor beare 'armure' + 
agaynſt the young man, if he knew of a truthe that he was the indubi- 
tate ſonne of kyng Edward the IV. Thys poynte argueth and provetn 
hym at that tyme, merge moved with melaticholy, to beare no great 

will to kyng Henty, wherof ſuſpicion firſt grewe, and aſter this 
r Robert CM... 
| Then the kyng doubtinge what to do with him, did conſulte ane 
breath with hymſelfe of this ſodeyne chaunge. For he feared leaſt that. 
his brother lorde Thomas Stanley, in whome he had founde great frends” 
ſhip, woulde take this mattre greveouſly,- And if he ſhould remit hark 
fault, that, abuſynge his lenyte and mercy, he would be the more bolder to- 
offende and treaſpace more highly, Albeit zt the laſt; ſeveritee tocke 
ace, and mercy was put backe, and ſo he was arreigned at Mme, 
and adjudged to dye, and accordinge to that judgemente was -broughte to 
the Towre-hill the xvi. 2 of! February, and there had hys head 
of. What was the occaſion and cauſe 


„why the ſyncere and faythfull | 


mynde, that ſyr William allways before bare to x ng Henry, was turned, 

into cancarde hatred and diſpite, and "ay the eſpeciall faboufe that t.; 

kynge bare towarde hym wss' tranſmuted into diſdeyne and diſplesſufe 
dyverſe men alledge dyverſe cauſes, affitmynge that when kynge Henry .. 5, 2p 
(what other mutuall benefites the one had receaved-of the other, I ð ò 

nowe pretermyt and overpaſſe) in that battaile, in the whiche de bereft. 37 

kynge Rycharde bothe of hys life and hys kyngdom, beynge aſſociate and. . 

accompanied but with a ſmall numbfe, OY circumvented. by kynge” 
Richardes army, and in great jeopardy of his Iyfe, thys r Nn beynge - OW 
ſent from the lord Standley on brother with a good company e 7 IE 
and hardy men (whiche Jorde Stanley was W 


5 the felde with a gre 


| i 
to the;Ficcours. of ec 


army) came ſodeynly and fortunatel kynge Rum, 


„ by bange, but in eſpeciall not for Nag that benefite above all other, | and ſaved: hym from deſtruceion, and overthiewe. kynge p rh ES 
* 1. his aide — had vanquiſhed and overthrowen | fore you have heard. Surely — 8 was a benefite above all benefits ff 
on, ERIE TV ß NT CS | 
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remembred, by the which kyng Henry 


wich he onely poſſeſſed at the conflict of Beſcovorth 


but” alſo obteyned the Efoune and kingdome, which great benefite, 
after the kingdome once obteyned, he did neither forget nor yet left un- 
rewarded,” For the lord Thomas Stauley he inveſted with the ſwoorde of 
the countie of Darby, and beſide other great giftes and officies geven to 
William Stanley, he made him his chiefe chamberleyn, This ſyr Wil- 
liam, although he were in great favoure with the kyng, and had in great 
and high eſtimacion, more remembring the benefite done to the kyng, 
then the rewardes and gratuitees of his fiberalite receaved, thinking that 
the veſſel of oyle, (according to the Goſpel) would overflowe the brymmes, 
and as ſome, ſaye, deſiryng to be erle of Cheſire and therof denyed, be- 
gan to grudge and diſdeyne the kyng his high frend : and one OY en- 
coraged him much, which was the riches and treaſure of king Richard, 

by reaſon of which 
haboundance of ryches and greate powre of people, he ſet nought by the 
kyng his ſovereign lord and maſtre. hen the king perceaved that 
his ſtomack began to canker and waxe ruſty, he was with him not alitle 
diſpleaſed, and ſo when bothe their hartes were enflamed with melancoly, 
bothe loſte the fruite of their longe continued amitie and favoure. And 
ſo it often chaunceth, that when men do not conſider: nor yet regard#he 
great benefites to them exhibited, they rendre agayne hatred for liberalitee, 


Extra? from Bacon's Hen, VII. in 1. Kenn. Compl. Hiſt. 2d. ed. p. 610, 611. 


and gentlemen of quality, were made knights of the Bath, 


ceremony. Upon the marrow after Twelfth-day, the king 
A of Landon. 


—— 4 


ford to his preſence z Who firſt fell down at his feet, and in all humble 
manner craved the king's pardon, which the king then granted, though 
he were indeed ſecretly aſſured of his life before. Then commanded to 
tell his knowledge, he did amongſt many others (of himſelf, not interro- 

© gated) 8 tir Milllam Stanliy, the lord chamberlain of the king's 

ouſhold. 3 | won 1 ; | 

The king ſeemed to be much amazed at the naming of this lord, as if 

he had heard the news of ſome ſtrange and fearful prodigy. To hear a 
man, that had done him ſetvice of ſo ig a nature, as to ſave his life, and 


_ | ſet the crown upon his head; a man, that enjoyed by his favour and ad- 


*, 
94 


, 


-_ » + wiſely) thinkin 


des with kings. 


vancement ſo great a fortune, both in honour and riches; a man, that 


the truſt of his perſon, in making him his chamberlain; that this man, 
no ways diſgraced, no ways "diſcontent, no ways put in fear, ſhould be 
falfe unto him. Clifford was required to ſay over again, and again, the 


was not onely preſerved alyve, | 
| the matter. 


1. The Trial of Sir William Stanley, Knight, for High Treaſon. 


0 


particulars of his accuſation, being warned, that in a matter ſo unlikely, 


and that concerned ſo great a ſervant of the kin 
iſe go too far. But the king finding that he 
ithout heſitation or varying, and with thoſe civil proteſtations that were 
Rand to that that he had ſaid, offering to juſtife it upon his ſoul and 


(w 
t 
8 euuſed him to be removed, And after he had not a little bemoaned 


life; 
r. And the next day he was examined by the lords. Upon 
his examination he denied little of that wherewith he was charged, nor 
| endeavoured much to excuſe or extenuate his fault, So that (not very 
to make his offence leſs by confeſſion, he made it 
chough for condemnation, It was conceived, that he truſted much to 
his former merits, and the intereſt that his brother had in the king. But 
thoſe helps wert over-weighed by divers things that made againſt him, 


and were predominant-in_the king's nature and mind, Firſt, an over- 
Merit; for convenient merit, unto which reward may eaſily reach, doth. 


| ext the ſenſe of his power; for the king thought, 
that he that could ſet him up, was the more dangerous to pull him down. 
'F hirdly, the glimmering of a confiſcation ; for he was the richeſt ſub- 
ect. for value. in the kingdom; there being found in his caſtle of Holt 
ty thouſand. marks in PU money, and plate, beſides jewels, houſhold- 
ſtutt, ſtocks upon his giounds, and other perſonal eſtate, exceeding great, 


Aud for his revenue in land and fer, it was three thouſand pounds a year 


of old rent, a great matter in. thoſe times, Laſtly, the nature of the 
time; ſor if the king had been out of fear of his own. eſtate, it was not 


Vnlike be would have ſpared his life. But the cloud of ſo great a rebel- 


- Him{elt unte his council there preſent, gave order that fir Milliam Stan- 
2 be reſtrained in his own chamber, where he lay before, in the 
Agua 


oh he ſhould not in any- 
id oy and conſtantly. | 


and far breade geven, they yelde agayne a ſcorpion. Nome to returne to 
At thys tyme the kyng thought it beſt, ye and very neceſſary, not onely 

to take hede about him, but alio to uſe ſome ſharpe. punyſhment and cor. 
reccion of the offences of his ſubjectes, to the intent that the late begon 
ſedicion might the ſoner be repreſſed, and for this cauſe ſpecially that 
ſome perſons voyde of all honeſt feare and reverent dread, had taken ſuch 
courage and audacitie to them, that they feared not to ſpeake evell of 
their kyng and ſovereign lord, with mooſt ſpiteful and contume- 
1ious' worges, as though thei neither feared nor woulde obey him, or his 
preceptes and commaundementes, expecting dayly and hourely the 
arryvall and landing of the feyned Rychard duke of Yorke, now lately 
ryſen from death to lyfe. But when knowlege of the flaunderous and 
| opprohrious woordes were brought to the kynges eares, he cauſed dyverſe 
| ben to ſuffre condigne punyſhment for their heynous offences where. 
y their complices wel perceavyng that their entreprice had no pt®ſperous 
ſucceſſe nor toke any good effect, and eſpecially ſuch as temerariouſly 
began to make maſtries and farther ſeyng what preparacion was made and 
provyded agaynſt theyre tumulteous commocion and frantique entreprice, 


— 


— 


they of their awne ſwynge pacefied themſelfes, and beganne to turne to 
their kynge and naturall Meg lorde, '£ fe = 


and cauſe of his defeQion, and the alienation 1 rt from the king. 
His caſe was ſaid to be this: that in diſcoufſe between ſir Robert Clif- 
ford and him, he had faid; that he were ſu e, that that young man were 
ting Edward's ſon, he-1would never bear arms agaiuft-him. This caſe ſeems 
ſomewhat an hard caſe, both in reſpect of the conditional, and in reſpect 
of the other words, But for the conditional, it ſeems the judges of 
that time (who were learned men, and the three chief of them of the 
-privy council) thought it was a dangerous thing to admit ifs and and, 
to qualifie words of treaſon ; whereby every man might expreſs his ma- 
lice, and blanch his danger. And it was like to the caſe (in the follow- 
ing times) of Elizabeth Barton, the holy maid of Kent F who had ſaid, 
that if ling Henry the eighth did nit take Katherine his wife\ again, he 
ſhauld be deprived of his crown, and die the death of a dog, And infinite 
caſes may be put of like nature. Which (it ſeemeth) the grave judges 
taking into conſideration, would not admit of treaſons upon condition. 
And as for the poſitive words, that he would not bear arms againſt kin 

Edward's n; though the words ſeem calm, yet it was a plain an direct 
over-ruling of the king's title, either by the line of Zancafer, or by act 
of parliament. Which (no doubt) pierced the king more, than if Stan- 
ley had charged his launce upon him in the field. For if Stanley would 
hold that opinion, that a ſon of king Edward" had fill the better right, 
he being ſo principal a perſon of aut ority, and fayour about the king; 
it was to teach all Engtind to ſay as much. And therefore (as thoſe times 


| were) that ſpeech touched the quick. But ſome writers do put this out 


was tied unto him in ſo near a band of alliance, his brother having mar- | of doubt; for they ſay, that Stanley did expreſly promiſe to aid Perkin, 


_ ried the king's mother; and laſtly, a man, to whom he had committed 


f a 


and ſent him ſome help of treaſure. . bh 0 
Now for the motive of his falling off from the King; it js true, that 
at Boſworth Field the king was beſet, and in a manner incloſed round 
about by the troops of king Richard, and in manifeſt danger of his life; 
when this Stanley was ſent by his brother with three thouſand men to 
his reſcue, which he performed fo, that king Richard was ſlain upon 
the place. So as the condition of mortal men is not capable of a 2 
benefit, than the king, received by the hands of Stanley; being like the 
benefit of Chriſt, at once to ſave and crown. For which ſervice the king 
gore him great gifts, made him his councellour and chamberlain ; and, 
omewhat contrary to his nature, had winked at the great ſpoils of By/- 
worth Field, which came almoſt wholly to this man's hands, to his inh- 
nite enriching. Vet nevertheleſs blown up with the conceit of his me- 
rit, he did not think he had received good meaſure from the king, at leaſt 
not preſt down and running over, as he expected. And his ambition wa 
ſo exorbitant, and unbounded, as he became ſuitor to the king for the 
earldom of Cheſtiar. Which ever being a kind of appendage to the prin- 
<ipality of Males, and uſing to go to the king's ſon; bis ſuit did not only 
end in a denial, but d a diſtaſte; the king perceiving thereby, that 
his deſires were intemperate, and his cogitations vaſt, an A and 
that his former benefits were but cheap, and lightly regarded by him. 
Wherefore the king began not to brook him well. And as a little leaven 
of new diſtaſte doth commonly ſour the whole lump of former merit, the 
king's wit began to ſuggeſt unto his paſſion that Stanley, at Boſworth 
Field, though he came time enough to ſave his life, yet he ſtayed long 
enough to endanger it. But yet aving no matter againſt him, he con- 
tinued him in his plates until this his fall. 
After him was made lord chamberlain, Giles lord Dawbeny, a man of great 
ntle and moderate, 


ſufficiency and valour 3; the more, becauſe he was ge | 
There was a common opinion, that ſir. Robert Chfford (who now was 
become the ſtate informer) was from the beginning an emiſſary, and ſpie 
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lon, hanging over his head, made him work ſure, Wherefore after ſome | of the king's; and that he fled over into Manders with his canſent and 
d weeks diſtance of time, which the king did honourably interpoſe, privity. But this is not probable; both becauſe. he never recovered that 
- > + hoth to give ſpace to his brother's interceſſion, and to ſhew to the world, degree of grace, which he had with the king before his going over; and 
-»_ - .,. thathe Fad a conflict with himſelf, what he ſhould do; he was arraigned { chiefly, for that the diſcovery which be bad made touching the lord 
= of high+treaſon, and condemned, and preſently after beheaded. | 8 (which was his: great ſervice) grew not from any thing he 
ti ro this. day but in dark memory, both what the caſe of this | learned abroad, for that he knew it well before he went. 
nmnaopble perſon was, for hiek be ſuffered, and what likewiſe-was „ . . ar teal 3Hth eos 
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taint, it certainly did not paſs in that form, Indee 
un... 

T T7 HILE the obſequies and rites [of H. VII. ] were preparing (a) (the 

| W particulars whereof Hall after his manner relates) king Henry 
retired privately from Richmond (where his father died) to the 

Tower of London, both that he might with more leiſure adviſe with his coun- 
eil concerning the preſent affairs of his vol gent alſo the better to avoid 
thoſe ſalutes and acclamations of the people, which could not but be un- 
' ſeaſonable, till the lamentations and ſolemnity of his father's funeral 
were paſt, He thought not fit to _ the noiſes. Here then it was in 
the firſt place reſolved to make good his authority, as having more un- 


doubted right to the crown by the nion of the TV hite- Riſe and the Red 
in his perſon, than any king ever delivered to us by warrantable hiſtory, 


For this end he found or took occaſions. In one kind Henry Stafford, | 


brother to the duke of Buckingham, ſerved for example, who (upon I 
know not what ſuſpicion) was apprehended preſently, and committed to 
the Tower ; which yet ſeemed afterwards fo frivolous,” that, to repair this 
diſgrace, be was the ſame year made earl of Fikfire. In the other kind, 
doctor | Ruthall became the object, being (together with one of his coun- 
eil) made the ſame day biſhop of Dure/me. + Thus, though it ſeems he 
haited to take upon him the real marks of ſoveraignty, yet he ſo tempered 
them, as to leave his ſubjects in hope of an even hand. Beſides, that he 
might ſhew himſelf-gracious to bis ſubjects, he not only confirmed the 
pardon his father gave a little before his death for all offences; 3 
murder, felony, and treaſon, (to which general abolitions do not properly 
reach) but for farther perſormance of his father's laſt will cauſed a pro- 


clamation to be made; that if any man could prove himſelf to be then 
| s,. by occaſion of a certain commiſſion : 
for forfeitures, he ſhould (upon due complaint) have ſatisfaction ; where- | 
upon ſo many petitions were preſently exhibited againſt fir Richard Emp- | 
fon and Edmund Dudley, eſq. (employed lately for taking the benefit of 
penal ſtatutes) that it was thought fit to call them before the council, | 


wrongfully deprived of his g 


where Empſon ſpake to this effect: (5) 


„ Right Honourable and others here preſent: its e 
68 I HAVE remarked two cauſes in general, that move attention. One 
« 1 is the greatneſs, the other is the ſtrangeneſs and novelty of argu- 
« ment. Both theſe concur ſo manifeſtly in the affairs now queſtioned, 
& that I will not much implore your patience. Though on the other 
«© ſide, conſidering my violent perſecution, I cannot but think it a favour, 
' * that I may ſpeak for myſelf ; but (alas) to whom ? The king my ma- 
«© ſter, to whom I ſhould appeal, as to my ſupreme judge and protec- 
4 tor, abandons. me to my enemies, without other cauſe, than that I 
«© Obeyed his father's commands, and upheld the regal authority, The 
© people, on whoſe equal tryal I ſhould put my life, ſeek my deſtruction, 
. only becauſe I endeavour to execute thoſe laws whereof themſelves 


«© ere authors. What would have happened to me, if I had diſobeyed my q 


. * king, or broke my country's laws ? Surely, if I have any ways tranſ- 
66 Peda, jt is in procuring, that theſe penal ſtatutes might be obſerved, 
„ which your ſelves in open parliament decreed, and to which you then 
„ ſubmitted, both your perſons, eftates, and 3 z and if this be a 
«© crime, why do you not firſt repeal your proper acts? Or if (which is 
truth) they ſtand ſtill in full force and vertue, why do you not vindi- 
cate from all imputation both your ſelves and me? For who ever yet 
e fe any man condemn'd for doing juſtice ? 1 when by the 
chief diſpencer thereof (which is the king) the whole frame of the 
«proceeding hath. been confirmed and warranted? Nay, whoever ſaw 
man on theſe terms not rewarded ? And muſt that, which is the life and 
_ *© ftrength of all other actions, be the ſubyerſion and overthrow of mine? 
Have you read or heard in any well-governed country, that the infric-. 
* tors of laws made by publick vote, and conſent, eſcaped without'pyniſh- 
n ment, and they only puniſhed who laboured'to ſuſtain them? Or when 
«you had not read. or heard any ſuch thing, could you imagine à more 
«"certain'fign of ruine in that common-wealth, * And will you: alone 
hope to decline this yy TOO” When, contrary to all” equity' 
* and example, you not onſy make precedents 82 and impunity, 
edu together wick defaming would inflict. 2 cruel death on thoſe who 
* . \ * | {a} April Wn” (6] April ns 
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II. The Trial of Sir Tromas Eursox, Knight, and EDuuxp Duprkv, E/q. 
os, 4 - , . Gwildball, London, 1 Hen, VIII. 1509. 


[The moſt exaf? account of the proceedings againſt theſe two remarkable perſons being to be found in lord Herbert, we 
ſhall lay it before the reader; who, if be chooſes to purſue the ſubjett further, may conſult Polydore Virgil, 
Hall, and Hollingſhead. — But it is proper to premiſe, what we conceive to be a great error, which is current 
In reſpeft to Empſon and Dudley. Our hiſtorians in general, not excepting lord Herbert and Mr. Hume, repre- 
' ſent Empſon and Dudley to have been doubly attainted, firſt by judgment en trial before a jury, and ſecondly by an 
aft of parliament. But the ſtatute, thus treated as an att of attainder, was in truth only an aft to relieve th 
cC̃ctertain perſons, in truſt for whom Empſon and Dudley ers ſen of various eſtates; and to prevent their at- 
" *  fainders from hurting innocent perſons. Nor is there a wor 
' attaint; as will appear by conſulting the af itſelf, which is extant in Raſtall's edition of the Statutes. Yet 
even the elaborate writers of the Parliamentary Hiſtory, 7 whom both lawyers and politicians are ſo much in- 
debled for their uſeful and important labours, bave adopted the error; though throughout that work, recourſe is 
apparently had to the journals and records of ' parliament, which ſtamps it with great authority. How this 
happened, we cannot otherwiſe account for, than by conjetluring, that they were confirmed in the error of their 
predeceſſors, by the particular manner in which the Journals of the Lords take notice of the act, whilſt it was in 
its progreſs through that houſe as a bill. On the firſt and ſecond reading, which was the ſame day, it is filed 
a bill concerning Dudley and Empſon, and their attaint and conviction in parliament. Theſe words certainly 
import a parliamentary attainder, and might well lead any perſon to give credit to the prior repreſentation of its 
being ſo, without taking the trouble to examine the att, which is not in the later edition of the Statutes. But 
whether their thus deſcribing the bill was an he" in the penner of the journal, or the bill was at firſt to at- 
the ſubſequent part of the journal takes notice, that the 


Exxra from Lord Herbert's Hen, VIII. iz 2. Kenn, Compl. Hiſt. 2d ed. 5. 2, 4, 6. 
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Hl w ly formed, 4 1 t to the Commons. | . A SL 
bi 6a; newly formed, e, .d to the Commons] ce eee, Ar, 
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in the aft, eitber to confirm the attainder or to 


« would maintain them; as if this might be a fit guerdon for thoſe who 
„ patriots; what can we expect then, but a fatal period to us all? But 
„let God turn this away, though I be the ſacrifice. Only, if I muſt die, 
let me deſire that my enditement may be entered on no record, nor di- 


* that may argue a final diſſolution in government, they invade and 


overcome you.“ 


< to ſpeak ill, as well as to do: that he ſhould find at laſt, he was pu- 
„ niſhed for paſſing the bounds of his commiſſion from the late King, 
and for ſtretching a law which in it's ſelf was ſevere enough to the 
common and poorer ſort of people, from whom he exacted moſt unjuſt» 
&« ly.” Thy chief parts of his accuſation (that I can find) were, (c) ¼ 
ing them to anſwer till they had compounded for their fines, bg 

«* 2. For ſearching unduly mens eſtates, and bringing them wrong. 
« fully to hold under that tenure they call in capite; without that the 


„and ranſoms, S090 ani 
3. That wards, being tome to full years, were not allowed to ſue 
„ out their livery, till they had paid an exceſſive compoſition. 
% 4. That out lawed N could not be allowed to ſue out their 
charter of pardon, till they had paid half the profit of their lands for 
„two years, upon pretence that it was according to lam. 
45. That he uſurped upon the juriſdiction of other courts, in hears. 
„ing and determining divers matters properly belonging to them. 


« dered, they ſhould pay eight pounds fox à fine (which was thought ſo 
«© heinous, as, at a ſeſſions being held afterwards at Coventry, 
„ indictment was framed again 


” 


a 
him, and he was found guilty 
many of theſe allegations were verified, or how far they might be war- 
ranted by the laſt king's commiſſion, appears not to me. Howſoever, 
for the preſent, they were (d) committed to the Tower, 
mean beginning, by. his wit and induſtry, came to be of council to king 
Henry VII. a 


Dudley (a 


feolles, y Polydore Virgil, 
ounds, were deteſted of all, but eſpecially the poorer ſort, who found 
it eaſier to hate than to pay. To ſatisfy their complaints therefore; it 
was thought fit to permit tt | 
moters they uſed being ſo ſeverely 3 in the. mean time, betwixt the 
pillory and ſhame, that they dy „ ſave 


in We/tmin/ter, 


to haſten to London, Out of which, and other circumſtances, it was e 


lected by the Jurys that their intent was to ſeize on the perſon; of the 5 ? Fs | 4 
0 to aſſume the ſole government; or when they could + 


new king, and 
not attain'this, to deſtroy him. 
Of which crimes, how improbable ſoever, Dudley 


8 ſe] Hellingftead, 3 (4) April ug. 


- Guildhall in "London, Tub 16, 3509, and Argen at Nertha 
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for High Treaſon, ar 


I muſt tell you) every where elſe would have been thought the beſt _ 


« yulged to foreign nations, leſt, if they hear, in my condemnation, all 


To this was anſwered briefly, “ That he received a great deal of liberty 


<* 1. That he had committed divers perſons to priſon, without ſuffer= 


parties could be permitted to a traverſe, till they had payed great fines | 


« 6. Laſthy, That whereas a priſoner being indidted for theft, in the 
66 5 of Coventry, to the value of one pound, was by the jury acquit- 
; the ſaid Empſon conceiving the evidence to be ſufficient, commit- 
| © ted the jury to priſon, till they entered into bond to appear before the 
„ king's council, where the matter being again conſidered, it was or- 


particular 
Ft How 


This Empſon, reported to be a ſieve-maker's ſon-in;Torce/fer, from this 


maſter or ſurveyor of his forfeits in divers kinds, in which __ 
place he ſerved as an inſtrument for raiſing great ſums to the king; 
ntleman of birth, and ſuch parts as he was choſen 2 . 
of the parliament-houſe (e) 19 Henry VII.) affiſting him. Pheie men 
5 ces Fills ) having it ſeems exceeded theit 


to the ordinary ways of juſtice: the pr 5 _ 


: , all (a few days after) in priſon, ſayve 6 | 0 
one Giovanni Baptiſta Grimaldi, who, foreſeeing the ſtorm, took ſanQuary  ' 


 Empſon and Dadly being {as is abovelaid) committed to the Tawgr, | _Þ 
new and ſtrange crimes were found and objected. againſt them, as apps 
in their indictments upon record, wherein, they afe accuſed. of conſpi- -_- 
racy againſt the king and ſtate; and firſt, that during the ſickneſs 44 
the late king in March laſt, they ſummoned certain of their friends. ro. | +8 
be in arms at an hour's warning ; and upon the death of the aug > oe 
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* 3. The Trial of Edward Dule of Buckingham, | . 
were found guilty by ther juries, and both e d of treaſon, | king in this year's ſs,” he not only reſtored divers mulcts, but f 
. ane Oh Mr en ne, Dot condefiſaey of; treaſon, fade et ee 2 Jed { ; handed 


Teuer. „ „ * n to the commonalty (by a ſpecial writ) commanded 
Empſon and Dudley lying now in priſon, condemned and atrainted by | to have their Heads ſtruck off, Auguſt 18, doing therein (as thought by 


— 


parliament, the importunate clamours of the people prevailing with the | many) more like a good King, than a good Maſter. 
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acccunt if this trial amingſt the Harleian Manuſcripts; but” it is merely © complement. from \ Hall and 


; | 

el 04 12 Stowb 17,4 , Hu if. Hr fx. e . Ano 49 16) fr A | 
eee, . Ar tee, ., Ne © 
uta from Lord Herbert's Hen. VIII. in 2. Kenn, Com a M de} 1216s ing bags FN 7 
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ne Edward Stafford duke of Buckingham, eminent | Hauld return anſwar, \the,, duke ſhould have . 71 

ſelf a\dan». || procure the Joye Fan People. 2. That the duke (f) afterwards ſhould go in 
which though it was again fomented Dy perſan. to the ſaid | : bi 
fected him for ſome f peeches he had caſt | knew it by,revelation. Hhereupon ibe faid wy on giue, 475 ſeueral re- 


forth, yet, could not have overthrown him, but that ſome indiſ- ward, 3. That be ſpould (g] ſpeak te, Ralph Nevill earl o _ 
e bt Leh ee 2 Y  Penpans 
nl offices of Charies Muruet, formerly mentioned; who yet durſt not ap- Buckingham, ould, be next in bleod to.:the crown, the ling hav 2 5 
Fr till he law the duke not only diſcountenanced, but weakened in | Ig. That, to. comply herewith, he did many thin Derbe 5 
is friends and allies, And of theſe I find two principally; one, Henry 4 Agſire do male himſelf popular, That be 6 faid io one Gilbert, bi — : 
Prey earl of Northumberland whoſe daughter the duke had married; the | celler, that whatſeever., was dane by the king's. father, mas dune. by e 3 
other, Thomas ear] of Surrey, who had married the duke's' daughter. | urmuring withal againſ{ the preſent gouerument. 4. And to: the ſaid Charles | 
as 750 N Mertbumber land, cauſe was taken for claiming certain wards ; | Kneyet, that , be had been committed. to be Tower, (whereaf he was in 1 
which, after cloſe commitment, yet, he was forced to relinquith;». Againſt 12558 upon accgſin of ane. for, William Bulmer) be wou G have ſo wroyght J 
Surrey the cardinal proceeded otherwiſe : for, though he hated him for | that the principal doers thereof ſhould not have ca Ws pies! foros Sha wif ; 
drawing his dagger at him on ſome occaſion z yet as the earl was more | would have plaid the part ; which his ud 4 
way than to give new offence, he thought fit to ſend him away upon | ggifαν ing Richard the third at 34 
ſome honourable employment for which he found this overture, e. in ibe preſance 1 
mall Fitz-Geraldy earl of Kildare, made deputy in Ireland to Henry] baving 4 knife /e 0 
duke of Teri, (now king, who af (a) four years old was by his father Richard 8 1 
mate lieutenant: of that country) having done divers good ſervices againſt | eating | T 
|  theTobels;. was made (5) knight of the garter, and enjoyed that place till | VH were /o evil, uſed, he, bn, do, * 1} 
is death (c); when his ſon Gerald being ſubſtitute therein, ſo: behaved Tat (i) being, in ſpeech with fir George, Nevill, 15 >. hed ab a 1 
= _ +imfelf, as he likewiſe got much credit: though, as he had the houſe of gavenny,.he ſaid, that. if the king died, he tvould have the r ule of the rein, | "i 
=, Ormmd his enemy; And e e Pierce Butler earl of Offory, | im 1 of.w wfrever id the, contrary; -. ſwearing, that it 75 . 2h 
_— . - < eco in offices were done him. Nor did it avail, that he had given his gavenny revealed this, be would fight with him. This I conceive to be. the t 
5 ſiſter marriage to the ſaid Butler, and helped bim to recover the earl- lubſtance of the molt, ſpecial articles in the evidence ; which the courte- We 
: dome Ormond,” detained wrongfully, ſince the death of James, ug | ous reader yet may do well to conſider more at large, as chey are extant CER 
_— +baſtard 'ol\that family for it 'was impoſſible to oblige him; eſpecially, | on record. How far yet theſe particulars were proved, and in what fort 7 
were ne found ſo advantageous an oceaſion to diſſent. For as he 7 / 
= © , * watchedoversthe earl of Deſmond, his 133 adverſary, ſince the di- 1 a ( 
1 | . ae Lencefter and York, (in which his anceſtors were on the, ſide of | own. hend, declare to ſir Thomas Lovell, conl able of the Tour, the 1 


* J = AION Loncaſtor, and the Kildares and Deſmonds on that of York), he diſcovered | paſſages, betwixt him and Zaptins, ien, that is to ſay, Thu: 


—_— more ſuo cuts done the preſent earl of Deſmond, (whom be: called a; tray- '| the. ſummer before gur King, made zwar in France (4), Hopkins „ent far bi 
8 | ; 3 : i 75 : 5 g + + * : EF LIK” A . 2 4 , Py ? : Y F ar 
—_ tot) than he chought dur to him inſomuch that he complained to . ut, not being able ta ge, be commanded one Delacour,. 7 ru 5 — 


= | cardinal, who thereupon ſent for Kildare. + Though. Poygdore ſaith, he thicher,z howbert, that Hopkins ſaid naught to him; yet that himſelf 
dame voluntarily into: England to match with ſome ; Engliſh lady, and | the next; Lent ;. where, in 22 7 e ſaid x told how. tht our , N wry 
= _* there/behaved himſelf ſo unreſpectfully to the cardinal, that he was caſt | win greatihonowr in his journey. ta France via. 1 eal Our 
line priſon, © But whatſoever the cauſe was, his charge was beſtowed on |. to England then, he ſhould. never go hame again.. Aid that, when le 
er , [1], be jaina gx Bien habea 5.16 eogaled ts me of 
e, e ory; hed ok g 33 e K 5 * N " 2 a , a For we tary 4145 re n 
| Ie duke of Burnham being thus expoſed and unfriended, the car- bad, be told the number z. and that eins Huld ſay cb en pen, | 
diana este ſeeretly with Karat, concerning him cho theteupon diſco- | bis flat continue; for tat b red G00 fs a. I e 
eden bis late maſter's ite; conſeſſing, that the duke, by way of diſcourſe, | refitution accirding to his. father's will, charging the. dals ſuriher ta advi 
wee sccuſtomed tofayy hom he meant ſe ta ule the matter, that, if King | 2hehing's council to mate reſtitution. Further, That br tald his chancytlu 
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\ » Hey died without iſfue, he would attain the crown, and that he would | thoſe 2v0rds, and at his return out of France, came. to Hopkins ara... b 

hit the . cardinal; Beſides, that he had ſpoken: hercof unto George |, ſaid, be had 6% bim true : Alſo, 1 (another time) eee | 5a, ou = 2 
JJVJJVJV%%% ß, andthe carl of, World ; and hr Bop: il 2 

what weans yet the duke-intended-particalarly-to effect theſe deſigns, I |.kjns a/ted. tube he was? and thereupon 7 Jay, that. joms of bis lad or = 

- do not find exactly ſet down by Charles Knevet. Neither do the authors, name; /boul þrove.great men. Aud that, After ibis, Hopkins ſhould land 8 

Ihe write hereof, relate his pedigree; only our Halls thy he was de- ||. the dukes, 29 Bray. hit aecording : to bis promiſe,” to. belp their hanſe (haine tl 

ſeended from Anne Plantagenet, daughter of Themas of Herd/teth, ſon to J He A rc ire) ta. make. their. conduit; the ten. be 1 

auen ene the third...) How: far, ibis get might entitle bim to the ne by, hum, bring bee. And more than this he confe 8 
on, in vaſe king Henry ſhould have no Iſſue, I have neither leiſure] Withſtzuding which, when, the. indictment was open! | Set 
dor Uiſpoſirion to examine, I ſhall only therefore, for ſatisſaction of the |. aid, it, was /a{/e, untrus, cynſpirsd, and forgid (u, to brin death; ko 

© + «reader; ſelect ſome ppincipal points out of bis indifttuent; leaving the | alledging ( was an —ů petſon) many | t 
reader for the reſts unto the ſeareh of the record: In Which, the points dit ing's attorneys on, the. other bie =o 
dat in my opinion made moſt againſt the duke, were;' 1. That, at (e) |-examinatians,, ;confeſhons, and proc x wi OE. 
eee time be bail ſentito one: Hopkins, o mand the priory of Hentan, 8, defied the ee: which were Kneog, Gilbert Delacqur, and Hopkins, Wl © 
fl. ̃˙ ³w¼———ͤ— (pC. be brought forth. e their depoliciony, the duke, was 5 
r 38 A > a YO: BE % dne 1 run I s 1 1 . 3 n 29 8 1 1 ti 
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for High Treaſon. 


calling him Carnificis flium, Son of a Butcher,) as being thought rather 


tried by his peers, (being a duke, a marquis, ſeven earls, and twelve 
| barons). before the duke of Norfo/t, who. was for the time made lord 
: high Reward of England (a). They condemni 


delivere 


criminal through folly and raſh words, than any intention declared by 
overt-aR againſt the king's perſon ; and therefore not uncapable of his 
mercy; which alſo it was thought would not have been denyed, had he 
terms. But ſince at his arraignment, 


ng him, the duke of Norfolk 
d his ſentence, not without tears. To which he replyed ; 14y 


ſued for it in fittin 


Ward of Norfolk, you have ſaid as a traytor ſhould be ſaid unto 
pee — But, my lords, I nothing malign for what you have done to me; 
but the eternal God forgive you my death, and 1 do. I ſhall never ſue to the 


ling for 
rom him, 


fe, he would not obtrude it; and therefore on 
cauſed a letter of comfort to be written to the dutcheſs, and lord Staffor 
edy ended not ſo; for though George lord Abergavenny, after 
s impriſonment, was, through the king's favour, delivered; 


were, diſclaim his 


life : howbeit, he is a gracious prince, and more grace may come 
than J deſire. And ſo I defire you, my lords, and all my fellows, 


to pray for ne. Whereupon he was brought back to the Tower ; where all 
the favour he received was a meſſage fromhe king, declaring his ſentence 
was mitigated ſo far, that, inſtead of recei\ | 
he. ſhould have only his head cut off. Thus ended the duke of Buck- 
ingham (b), much lamented by the people, (who libelled the cardinal for it, 


I 


yet Hopkins, after a ſerious repentance that he had been an author of 
ſo much miſchief, dyed of grief. And here I muſt obſerve, that to- 
ether with this duke, that great place of high-conſtable of Eng- 


eceiving the death of a traytor, 
d remains extinguiſhed, unleſs ſome extraordinary occafion revive 


[Lord Herbert's fate of the effect of the indiftment, not being nearly ſo full as Stowe's, and there being alſo ſome 
further particulars in the latter, perhaps his account of the trial m 


| ay be acceptable to ſome readers. The 
following extraf? from Stowe's Chronicle is therefore added.] | | 


Extract from Stowe's Chronicle, Howes's ed. p. 510, to 513. 


raigne, he came to the ſame priory, and eftſoones had conference with 
the ſaide monke, to bee more fully informed by him in the matters above 
ſpecified, at what time the monke alſo told him that he ſhould be king, 


N this meane time Edward duke of Buckingham was accuſed of high 
\ treaſon, Wherefore the king directed his letters to the ſaid duke, 


being at his mannor of Thornebury in Ghxeflerſhire, that incontinently 
- he ſhould come to his preſence, which commandement the duke obeyed, 
and came to London, where hee was ſtraight wayes arreſted by fir 
Marney captaine of the 
the 16. of Apri/l: before which time ſir *Giert Parke the dukes chan- 
cellor was taken, which had confeſſed matter_of high treaſon, concern- 
ing the kings perſon. There was alſo attachad one Nicholas Hopkins a 
monk of the order of Carthufians, being of Fenton priory in Somerſet- 
ſhire, and John de la Court the dukes confeſſor, and others. Theſe were 
priſoners in the Tater, 
bee) After the apprehen 


and the duke in talke tolde the monke, that he had done very well to binde 
his chaplaine Fohn de la Court, under the ſeale of confeſſion, to keepe 
ſecret ſuch matters, for if the king ſhould come to knowled 
it would be his deſtruction. Likewiſe, the twentieth day of 
s raigne, and at divers other times, as well 
uke had ſent his chancellor Robert Gilbert, 
chaplaine, unto London, there to buy certaine clothes of golde, ſilver, 
and velvets, every time ſo much as amounted to the value of three hun- 
dred pound, to the intent, that the ſaide duke might beſtow the ſame, 
as well upon knights, eſquires, and gentlemen of the kings houſe, 
and yeomen of his gard, as upon other the kings ſubjects, to winne 
their favours and friendſhips to aſſiſt him in his evill purpoſe : which 


gard, and conveyed to the Tower of London on 


the ſeventh yeere of the kin 
before as after, the ſaide 


ſton of the duke, inquiſitions were taken in divers 
- ſhires of him, ſo that by the knights and gentlemen he was indicted of 
the ſaid duke at Blechingly in 


- high treaſon for certaine words ſpoken by tt 
Surrey, to George Nevill lord Burgaveny, and therewith was the ſame lord 


attached for concealement"And ſo likewiſe was the lord Montague, and 


clothes the ſaide Gilbert did buy, and brought the ſame to the ſaid duke, 
who an the 20. day of January in the ſaide ſeventh yeere, and divers other 
dayes and yeeres before and after, did diſtribute, and give the ſame to 


both conveied' to the Tower: and fir Edward Nevill brother to the ſaid lord 
of Burgaveny was forbidden the kings preſence, | 
Moreover, in the Guildhall of London, before fir 


certaine of the kings ſubjects, for the purpoſe before recited. Further- 
uke the tenth of Fuly, in the tenth 
kings raigne, and divers other dayes and times, as well before as after, 
did conſtitute more ſeverall and particular offices in his caſtles, honors, 
lordſhips, and lands, than hee was accuſtomed to have, to the end they 
might bee aſſiſtant to him under colour of offices, to bring his evill pur- 
to paſſe. Moreover, the ſame duke ſent to the king the tenth 


John Bruge knight, | more, the ſaide eere of the 
_ © then mator of the ſame city, by an inqueſt, the ſaid duke was indicted of 
divers points of high treaſon, as by the ſame inditement (which 1 have 
ſeene and read) it appeareth, inferring, that the ſaid duke intending to-exalt 


himſelſe, and to uſurpe the crowne, the royall power, and dignity» of the 
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realme of England, and to deprive the king thereof, that hee the ſayde duke 
might take upon him the ſame againſt his allegeance, had the tenth d 


March, in the ſecond 


day of May, in the ninth yeere of his raigne, for licence to retaine any of 


eere of the kings raigne and at divers times before, the kings ſubjects, whom it ſhould pleaſe him, dwellin 


and after, imagined an 


| ompaſſed the kings death and deſtruction at Lon- 
' don, and at Thornebury in the county of Glocefler : and for the accompliſh- 
ment of the wicked intent and purpoſe, the 24. of Aprill, in the fourth yeere 


ſhires of Hereford, Glouceſter, and Somerſet/hire : and alſo, that he might 
at his pleaſure convey, divers armours, and habilements for warre into 
Wales, to the intent to uſe the ſame a 
pliſhment of his naughty purpoſe, whic 


inſt the king, for the accom- 
was to deſtroy the king, and 


: of the kings raygne, he ſent one of his chaplaines called John dela Court, 
unto the priory of Henton in Somerſetſbire, which was an houſe of Carthuſian 


monkes, there to underſtand of one Nicholas Hopkins, a monke of the ſame 
houſe (Who was vainely repute? by way of revelation to have foreknow- 
- ledge of things to come) what ſhould happen concerning this matter, which 
he had imagined :- which monke, cauſing the ſaid de la Court firlt to ſweare 
” unto him, not to diſcloſe his words to any manner of perſon, but onely to 


to uſurpe the roial government and power to himſelfe: which ſuite for 
licence to have retayners, and to convey ſuch armours and habilements 
of war, the ſaid Gilbert the twentieth day of May, in the ſayde ninth 
yeere, and divers other dayes before and after at London, and E/ Greene- 
wich did follow, labouring earneſtly, both to the king and counſell, for 
obtaining of the ſame. And the twentieth day of July, in the ſaid ninti 
yeere, the ſaid duke ſent the ſaid Gilbert unto Henton aforeſaide, to un- 
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the duke his maſter, therewith declared that his maſter the ſaĩd duke ſhould 


have all, willing him for the accon 
the fayour of the people. De la 


derſtand of the aforeſaid monke Nicholas Hopkins what hee heard of him: 
and the monke ſent him word, that before Chri/tmas next there ſhould be 
a change, and that the duke ſhould have the rule and government of all 


liſhment of his purpoſe to ſeeke to winne 
urt came backe with this anſwere, and 


told it to the duke at Thornebu 
And on the 22, of Fuly the fa | 
Court with letters unto the ſaide monke, to underſtand of him further of 
ſuch matters, and the monke told to him againe for anſwere, that the 


duke ſhould have all: and beeing aſked as w 


orrow after, being the 25. of Aprill. a | 
z yeere, the duke ſent the fame-de Ia | England,» And moreover, the twentieth day of February, in the eleventh 
yeere of the kings raigne, at Blechingly in Surrey, the ſayde duke ſayde 
unto the ſaide Robert Gilbert his chancellor, that he did expect and tarry 
a time more convenient to atchieve his purpoſe, and that it might 
y bee done, if the nobles of the realme would declare their mindes 


n 


now as before at the firſt | 


time, how he knew this to bee true, he ſaide by the grace of G 
with this anſwere, de la Caurt n 
the duke, on the 24. of Fuly at The | | 
duke ſent the ſame de la Court againe unto the faid monke with his letters 
the 26. of Aprill, in the 
to take his journey into 
of theſe warres, and whether the | Scott; king ſhould in the kings abſence 
invade this realme or not. The monke among other things, for anſwere 
. of"theſe letters, ſent the duke word that the king ſhoul 
male. Againe, the. ſaid duke the 20 day of Feb, in the 6. 


kin 
N. 


together: but ſome of them miſtruſted and feared to ſhew their mindes. 
Hee ſayde further the ſame time unto the ſaide Robert Gilbert, that what- 
* s father, was done by wrong: and ſtill the 
inſt all that the king then preſent 
that he knew himſelfe to be ſo wicked a ſinner, that 

hee wanted Gods favour, and therefore he knew, that whatſoever he tooke 

in hand againſt the king had the worſe ſucceſſe, And furthermore, the 

aide duke (to alienate the kings ſubjects mindes from dutifull obedience,  - 
towards him and his heires, the twentieth of September, in the firſt yeere 
of his raigne) beeing then at Londen, reported to Robert Gilbert, that he 
had a certaine writing, ſealed with the kings great ſeale, : comprehending 


alſo returning, declared the ſame unto 
ornebury. aforeſaid. Moreover, the [aide | 
ſoever was done by the kin 
duke murmured 
And further he ſai 


. yeere of the kings raigne, when the king was raigning did. 


iring to underſtand what ſhould become 


” 


have no. iſſue 


at 7hornebury, ſpake theſe- words unto Ralph earle of 


gs raigne, tele” w 
5 there are two dukes'cfeated in Englund, but if ought + 


e/tmerland : * 


but good come to the king, the duke of Buckingham ſhould be next in 


blood to ſucceede to the erowne. © After this the faid duke on the 16. day 
eete of the kings raigne, went in-perſon unto. N 


of April! 
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_ the duke 


ament, in the which it was.enacted, that the duke 

of Somerſet; one of the kings progenitors,” was made legitimate. And — 
that the ſaid. duke meant to have deliyered the ſame-yritin N 
king Henry. the ſeventh, But (ſaid he) I Would not that I had fo done 
for den thouſand pounds. And furthermore, the fame duke the fourth _ 
eete of the kings raygne, at Ef 
id unto one Charles 
reprooved- the duke for retayning, #illiam Bulmer 
knight unto his ſervice, that if he had perceived that he ſhould have bin 
| committed to the Toter, as he doubted: he ſhould have beene, he would 


a a certaine act of par 


inthe ſaid ſixt 
+ of. Henton, anc conference with the foreſaid monke 
% who, told him, that hee ſhould bee kin 
5 id, that if it chanced, hee would ſhew-himſe iſt an 
Tight wiſe prince, The monke alſo told the duke that he knew this 
bp revelation, and willed” him in any wiſe to procure the love of the 
commons, the better to attayne his purpoſed intention. The duke the 


day of November, in the eleventh 
Greeewich: in the county 


| Knovet eſquire, -- 
afcer the king _ 


ſame time gave, and promiſed to give yeerely unta the ſaide priory 6. pound, 


ftherewith to huy a tunne of wine: and further promiſed to give unto the 
_ aid priory in ready money twenty pounds, whereof. ten pounds he 

ing the water unto the houſe. by con 

| | Hophins, he pave at that prelent in re- 
- ward three pound, and at one other time forty ſhillings, and at another 

time a marke, and at another-time'fixe ſhillings e. 

| in e tenth yeere of the kings 


in band. towards the convey 
And to the ſaide monke N 


| have ſo wrought, that the principall doers therein ſhould not have had 
cauſe of great rejoycing, for he would ha 
| father intended to have put in practiſe agu 


ve played the part, which his 
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li/bury, who. made earneſt ſuit to have come to the preſenee of the 
ame king Niabard, which ſuite if hee might have obtained, he ha. 
about him, would have thruſt it into the body of -_ 


ing u kene ſecret] 
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8 3. The Trial of Edward Duke of Buckingham, for High Treaſon. 


| Charles Knevet, which hee would have covered, But the depoſitions be- 


and In fpeaking theſe words, he malicioully laid his hand upon his dag- 
ger, and ſaid, that if he were ſo evill uſed, he would doe his belt to ac- 
.compliſh his , pretended purpoſe, ſwearing to confirme his word, by the 
blood of, our Lord, And beſide all this, the ſame duke the 10. of May, in 
the. 12. yeere of the kings raigne at London, in a place called the Roſe, 
within Ge pari of g. Laurence Poultney in Camwike-/Irect ward, demanded 
of the ſaid Charles Knevet eſquire what was the talke amongſt the Londoners, 


. concerning the kings journey beyond the ſeas: and the ſaid Charles told 


bim that many ſtoode in doubt of the journey, leſt the Frenchmen 
meant ſome dee:it towards the:king : whereunto the duke anſwered, it 
was to be feared left it would come to paſſe, according to the words of an 
holy monke: For there is (ſaith he) a certaine Charter-houſe monke, 
that divers times hath ſent to mee, willing mee to ſend unto him my chan- 
cellor, and I did ſend unto him F. de la Court my Chaplain, unto whom 
hee would not declare any thing, till de la Court had ſworne unto him to 


heare of him, except it were to me z and the ſaid monke told de la Court, 
that neither the king nor his heires ſhould pfoſper, and that I ſhould 
endeavour myſelfe to purchaſe the good wils of the communality of Eng- 
land, for I (the ſame duke) and my blood ſhould proſper and have the 
rule of the realme of England, Then ſaid Charles Knevit, The monke 
may be deceived through illuſſon of the devil, and that it wus evill to 
 meddle with ſuch matters, Well, ſaid the duke, it cannot hurt me, 
and ſo the duke ſeemed to rejoyce in the monkes words. And further, 
the ſame time the duke told the ſaid Charles, that if the king had miſ- 
catryed now in his laſt ficknes, hee would have chopped oft the heads 
of the cardinall; of fir Thomas Lovell knight, and of others: and alſo 


ſajd, that he Had rather die for it, than to bee ſo uſed as he had beene. 


| Moreover, che 10. day of September in the ſaid 11. yeere of this kings 
raigne, at Blechingly in the county of Surrey, walking in the gallery there 
with George Nevill . I. of Burgaveny, the duke murmurin 
avainſt the kings counſellors, and their government, ſaid unto the ſai 
es. that if t : f aln 
| ſpite of whoſoever ſaid the contrary, and withall ſaid, that if the 
ſaid I. of Burgaveny would ſay, that the duke had ſpoken ſuch words, 
Hee would fight with him, and lay his ſword upon' his pate, and this he 
bound with many great oaths.---"I'heſe were the points and articles com- 
riſed in the indi ment, and Jaid to his charge, whereof he was by the 


nqueſt found guilty, © 
| "On the 1. of May, the ſaid duke was brought from the Tower by wa- 
e 


ter unto Weftminſter-ball, before the duke of Norffolke high ſteward of 
England, to accompliſh the high  appeale "of the"Peere | or peeres of 


the realme, and to diſcerne and judge the cauſe of the peeres. There 
were alſo appointed to fit as peeres and judges upon the duke of Buck- 
ingham, the duke of Suffelte, the marques Dorſet, the earles of Worce- 
ler, Deivmſbire, Efſex, Shrewſbury, Kant, Omird, and Darby, the lords 
of F. Johns, de la Ware, Fitz Maren, Willoughby, Brooke, Cobham, Her- 
'b 
'ter-railed about, and barred with degrees. When the lords had taken 
®* "their place, the duke was brought to the harre, and. upon his arraigne- 
ment pleaded not guilty; and put himſelfe upon his peeres.. Then was the 
indiftement read, which the duke denyed to bee true, and (as he was an 
eloquent man) alleaged reaſons to falſiſie the indiftement, very pithily, 
The kings attorney againſt the dukes reaſons, alleaged the examina- 
tions, confeſfions and proofes of witneſſes. The duke deſired the wit- 


neſſes might bee brought forth : and then came before him Charles Knevet, | 


ſir Gilbert Perke his chancellor, John de la Court his confeſſor, and Ni- 
tins the monke of Honton, that had fed his humour with vaine 
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e king died, he would have the rule of the realme in 
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«rt, and Morley, There was made within the hall at J/efmin/ter a | 


' ſcaffold for theſe lords; and a preſence for the judge  railed, and coun- 
5 0 0 bor ; hind the hachments of the ſaide du 


. theſe words, expelled and put from the armer, then the ſaide Somerſet vio- 
lently caſt downe into the quire, his cr 


diſgraded of the ſaid noble order, and ex 


order of Saint George, named the Gartar. 


ing read, and the deponents delivered priſoners to the officers of the 
Tower, finally, he was found Rk by his peeres, and having judge- 
ment to ſuffer as in caſe of treaſon is uſed, was led agàine to his barge, 
and ſo conveyed; by water, to the Temple ſtaires, where he was ſet a 


land, and from thence by land through London to the Tower with the axe 


afore him, fir William Sand having him by the right arme, and fir N;- 
cholas Vaux by the left arme. And on the 17. of May, being the Fryday be- 


fore Whitſunday, he was delivered to the ſheriffes of London, who led him 


to the ſcaffold on the Toto - Hill, about 11. of the clocke, and there he was 
beheaded, in the preſence of ſir Thomas Love and all the people; his body with 
the head was borhe by the fryers Auguflines to their church, and there 
buried in the chappell church for the cloſe. And now followeth the pub- 
lication at the diſgrading of the ſaide Zdward late duke of Buckingham, 
knight and companion of the moſt noble order of 8. George, named the Gar- 


' keepe all things ſecret, and to tel to no creature living what he ſhould | tar, which was read and publiſhed by Gartar King at Armes, at the feaſt 


of Saint Gerge, in the quire of Vindſore-Collidge, ſtanding on the high 
paſe at the dexe, all the other officers of armes about him, there being 
alſo prefent the lord marques Dorſet knight of the ſame order, then 
being the kings deputy for the feaſt, the earle of Eſex, the earle of 
Wilſhire, the earle of Kent, fir Thomas Lovel, and the lord Ja Ware, 
knights of the ſaid order, with other great audience aſſembled there on 
8 — 47 of June, the thirteene yeere of Fenty the eight, the yeere of 
hriſt, 1521. a | 
Bee it knowne unto all men, that whereas Edward late duke of Buck- 
ingbam, knight and companion of the noble order of Saint George, 


named the Gartar, hath lately done and committed high treaſon againſt 
the king our ſoveraigne 


i and ſoveraigne of the ſaide order of the 
Gartar, in compaſſing and imagining the deſtruction of the moſt noble 
perſon of our ſaid ſovehigne lord the king, contrary to his oath and 
due allegeance, and fo the which high treaſon the, ſaid Edward hath 


bin indicted, arraigned, convicted, and attainted, for the which deteſt- 


able offence and high treaſon, the ſaide Edward hath deſerved to bee 
led out of the ſaide com- 
pany; and not worthy that his armes, enſignes, and hachments ſhould 
remaine among other noble enſignes of the other noble, vertuous, and ap- 


prooved knights, of the ſaid noble order, nor have the benefit of the ſaid 


noble order: wherefore our ſaid ſoveraigne lord the king, ſoveraigne of the 
ſaid noble order of Saint George, named the Gartar, by the advice of the 
other knights of the ſaid.noble order, for his faide offences, and com- 
mitting of the ſaid high treaſon, willeth and commandeth that the ſaid 
Edward duke of Buckingham be diſgraded of the ſaid noble order, and 
his armes, enſignes, and hachments cleerely expelled, and put from 


among the armes, enſignes, and hachments of the other noble knights 


of the ſaide order, to the intent, that all other noble men thereby may 


take enſample hereafter, not to committe any ſuch haynous and Ceteſt- 


able treaſon and-offtnces, as God forbid they ſhould, 
% / . 
It is to be remembred, that Somerſet Herault was in the roode loft be- 
Eduard: and when Gartar ſpake 


ö „his banner, and ſword. And 
when the publication was all done, the officers of armes ſpurned the 
ſaide hachment with their feete out of the quite into the body of the 


church, firſt the ſword, and then the banner, and then was the creaſt 


ſpurned out of the ſaid quire through the church out at the weſt doore, 
and ſo to the bridge, where it was ſpurned over into the ditch. Aud 
thus was the ſaid. Zdward late duke of Buckinghaz: fully diſgraded of the 
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\ 4» The Trial of Biſhop Fiſher, for High-Treaſon, 7 
„ 2 -» Quktdom, an object of jealouſy even to bis ſovereign, of other readers we beg pardon for rather exceeding | 
wobal, in ſtrifineſs, is the proper purpoſe of our annotations, | 


= : © Vince the foregoing wie was written, we have been honoured with ſome information, which confirms our con- 
= jefure, that the barony of Stafford is not extinf?, It ſeems, that the heirs of the laſt earl of Stafford but one, A2 
247 bis death, were three ſiſters, in conſequence of which the barony became in abeyance. Mary, one of tbem, & N 
| . married count Rohan Chabot in France, but is now dead withont iſſue. Her two ſiſters are both nuns in S 
= France. But on their deaths, which, as they are profeſſed perſons, is maſt likely to be without iſſue, the abeyance CT IAA. 
& | will probably ceaſe; the preſent lady Jerningham, who is niece of the laſt earl of Stafford, being ſingly, as an. = 
| we are told, the next in the ſutceſſion to the barony, and having ſeveral ſons. We alſo underſtand, that Te 
*g. of 5 b eſtates is now in the poſſeſſion of this latter lady, under the will of her couſin the counteſs of 
„ CTChabot. 
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IV. The Trial of Jon Fisnes, Biſhop of Rocheſter, before Commiſſioners of Oyet and Terminer, 
| at Weſtminſter, for High Treaſon, 17:5 June, 27 Hen. VIII. 1535. 


[The reverend prelate, whoſe trial we now offer to the reader, was one of the moſt eminent ſufferers in the reign of 
Henry the eighth, for oppoſing tbe king's divorce from his firſt queen, and bis claim to the ſupremacy over the 7 
church of England. Opinions ſo aperſe to that prince's views and paſſions, involved the biſhop in three different . 8 ii 

proſecutions. The firſt was on a"tharge of miſpriſion of treaſon, in concealing the predictions againſt the king, made | | | 
WY 75 the famous viſionary Elizabeth Barton, known by the name of the Holy Maid of Kent ; one of whoſe prophecies 
.., denounced, that, if the king did not defift from the divorce, but married again, he ſhould not continue king more than i 
s month after. For this offence the biſhop was included in the act for puniſhing Elizabeth Barton and her accom- | 4 
pPlices; but was one of thoſe, whom the ati attainted of miſpriſion of treaſon only. This act was paſſed in January | | 
24 8533-4. See 25 Hen. VIII. c. 12. Raſtall's edit. of Stat. The ſame parliament paſſed à law,, which declared 
.* Henry's firſt marriage void, confirmed bis marriage with Anna Boll, made it treaſon to do or ſay any 
I, bing in derogation from the latter marriage, and required every pet ſon to take an oath to adbere to the contents of 
_. the Rlatute, making it . e of 4 27 to refuſe the oath. 25 Hen. VIII. c. 22. and 26 Hen. VIII. c. 2. 
n was for refuſing the oath formed on the 25 Hen. VIII. that the biſhop endured a ſecond proſecution; for on that 
Account the next parliament attainted him of miſpriſion of treaſon, and deprived him of his biſhoprick. See 
286 Hen. VIII. c. 3. of private acts. The third proſecution, which terminated with the biſbop's life, ſoon followed. ig 
+ 1 The flatute of the 26 Hen, VIII. annexed the title of ſupreme head of the church to the crown; and by Op | il 
aAangnolber ſtatute of the ſame parliament, it was made high treaſon by words or writing to attempt depriving the | | } 
Leung of any of bis titles. 26 Hen. VIII. c. 1, and 13. The operation of theſe two laſt ſtatutes gave the oppor- both 
unity of reaching the life of the biſhop, who, as will appear from the following trial, baving been enſnared into a \ 
denial of the king's being ſupreme head of the church, after the acceſſion of that title, was therefore deemed to come 


«4,44 , within the ſucceeding ſtatute, which made it treaſon to deny the king any of his titles, 33 

E The following trial is extrafted from a very ſcarce book, which was printed in 1655, with a title deſcribing it as ibo 

fe ef biſhop Fiſher, by Dr. Thomas Bailey. But the real author, according in Biſhop Tanner and others, was Dr. , 

Kichard Hall, who wrote ſeveral pieces in the reign of Elizabeth. Tann. Bibliothec. Britannic. Hibern. voce 1 ; 
Fall Edwardus. In number 7049 of the Harleian MSS. at the Britiſh Muſeum, there is a life of biſhop | = 


$6 a ” "4 L 


8 Fiſher, which. contains an account of his trial in the ſame words as the printed life. | 
I is proper to appriae ibe reader, that the book, whence we borrow the trial, was cettainly written by 4 
re zealous Roman Catholic, and that on other accounts be ſhould be believed with caution. The writer 
+ _ » throughout ftrenuoufly ſupports the Pope's claim of the ſupremacy. He relates @ very improbable flory of queen 
Anna Bolkkyng, acoufing ber of great indignity to the bead of biſhop Fiſher after bis execution, and of even firiking- 1 | 

, His book is aljo full of miracles; one of which is, that, though the biſhop's head was parboiled, and tbe 25 
weather was very warn when exhibited on London-Bridge, it not only continued fourteen days without waſting, £ _ 
ate me daily grew Jo much fett, that th oy Re be et et OO ions 1:1 
regards abe relation of the trial, it muſt be confeſſed, that it carries with it great appearance of truth ; and mare = 
» 1 1 + 2141 gfpectally ſeems to'deſerve credit,” becauſe the bard meaſure it repreſents the biſhop to have experienced at bis trial. „„ 

e much reſembles what we read in the trial of his eminent fellow-ſufferer Sir Thomas More. Nor in theſe. . 
Muberal and bumant times aun we imagine, that many will be found, however averſe to bigotry and ſuperſtition, uo i 
will not conchr in the ſentiment, that the proceedings againſt both fir Thomas and the biſhop, were attended wil 5. 5 = 
won +; 22s, extreme cruelly and injuſtice. This cenſure more particularly belongs to the biſhop's caſe. His crime was ſimply, = 
4 opinion againſt the king's ſupremacy, which. he was urged to give by a meſſage from his ſovereign, who at th ' Pf 
non th 1: ſame time ſent a' promiſe of " indemmty. . ibis was really ſo, which there ſeems tao much reaſon ta believe. 
Ice biſbop's death was oye of the worſt paſſager which polluted the reign of Henry; becauſe the injuſtice of the caſe, — 8 
IT 6a duns big aggravated by 7 7 inſidiouſueſi and breach of faith. What an idea muſt we form of 4 prince, + 
% could tip to deviſe ſuck unworthy means to accompliſh his cruel purpoſe ? What muſt toe think of the fubjet,  ' — _ 
obo cauld be ſe bcid of feeling, as to become the inſtrument of ſuch perfidy ? What muſt we conceive of 'the times, © ' © ʃ4 


* 


— 


n anbicb judges aul juries could be found to give the form and colour of juſtice of. ſuch bad proceedings PP ar ae 


mu from th Life. ot Biſhop Fiſher, b Dr. Bailey, cr. 16. @ mm 

FT ER his good biſhop was recovered to ſome better rgb | ſecretary ;. ſir ohn Fitz-Fames chief juſtice of "England; fir the Bald 
the help of his phyſitians, and that he was more able to be car - win chief juſtice of the Common Plas; Sir William Pawlet; fir 

led abrdad, he was on Thurſday the 17. of June, brought to | Richard Lyſ/ter- chief baron of the Ercbeguer; fir 25 Port, ſir 7 


1 


ohn 
Nah at Weſtminſter, from the Tower, with a huge number of | Spilman, ànd fit Walter Luke, late juſtices of the King's Bench ;, and fir 
Werte, billes, and other weapons about him, and the ax of the Totver | Anthony Fitaberbert one of the juſtices of the Common 5. Being thus 
born before him with the edge from him, as the manner is; and becauſe | preſented before theſe commiſſioners, he was commanded, by the name o 
hewas not yet ſo well recovered, that he was able to walk by land all the { Fobn Fiſher late of Rocheſter, clerk, otherwiſe called um Her bilbop 
L of. Rochefler, to hold up bis band, which he did, with a moſt cheerful 
tereſt he was carried by water, for that he was not well able to ride | countenance and rare conſtancy, Then was his indictment read, which 
was very long and full of words z. but the effect of it was thus, That be 
maliciouſly, treacherouſly, and falſely, had faid theſe words, The Kur. 
Ard, it not ſupreme head in 1 1 the church of Eng  _. | 
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A land: and 4 — read to the end, it was aſked him, whether he was guilty ß 
; . 4 . 1 ! l 3 — 0 3 3-1 \ 12 | . f YL | 4 
wy eatle.of Comberlande ; Themas, earle of Milibirt Thomas Cromwel! | of this treaſon, or no ?, Wherevats he. pleaded, net guilty, Then was ' 
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conſcience, and by his learning he aſſuredly knew, that the king nei- 


my words in this matter to any man living, but to the king alone, Noto there- 


againſt the ſtatute; whereat ſome of the judges taking quick hold one 
- ,, After another, ſaid, that this meſſage, or promiſe from the king to him, 
neither could, nor did by rigour of the law, diſcharge him; but in ſo de- 


by the ſtatute, and nothing can diſcharge him from death but the king's- 

. "pardon, - + GAS a . Fa 

This good father perceiving the ſmall account made of his words, and 
the favourable credit 


his judges, he ſaid, Yet I pray you, my lords, conſider, that by all equity, 


| made onely againſt ſuch as ſhall maliciouſly gainſay the king's chimps 
e 


My lords, ſaid he, if the law be ſo underſtood, then it is a hard ex- 
pofitſon, and (as I take it) contrary to the meaning of them that made 


— 


- mony of one man may be admitted as ſufficient to prove me guilty of trea- 
fon for ſpeaking theſe words, or no? and whether my | 
or no? To that the judges and lawyers anſtwered (chat being the king's 
_caſe) it reſted much ih 1 . ; 
1 | aCqU 
_ heard all this ſimple evidence, departed (according to the order) into a ſe- 


_ conſcience, had ſent him unto me in this ſecret manner, to know my full opinion in 


woas and ver will be willing to ſend bim in; mithinks it is very hard in juſ= 
Tice to heare the meſſenger's accuſation,. and to allow. the ſame as a ſufficient teſ- 


a jury of twelve men (being free-holders'of Afiddlyzx) called to try this 
iſſue, whoſe names were theſe: Sir Hugh Vaughan knight, Sir Walter 
Langford knight, | Thomas Burbage, John Nudygate, William Browne, 
2 Hewes, * er Leal, John Palmer, Richard Henry Hung, Henry 

* John Elrington, and George Heveningham, eſquires. Theſe 
twelve men being ſworne to trie whether the priſoner were guilty of this 
treaſun or no, at laſt came forth to give evidence againft him Mr. Rich, 
the ſecret and cloſe meſſenget that paſſed between the king and bim, as 
ye have read before, who openly, in the preſence of the judges, and all 
the people there aſſembled, depoſed and ſwore, that he heard the priſoner 
ſay in plaine words, within the Tomer of London, that he believed in his 


ther was, nor by right, could be ſupreme head in earth of the church 
of England, When this bleſſed father heard the accuſations of this moſt. 
wretched and falſe perſon, contrary to his former oath and promiſe, he 

Was not a little aſtoniſhed thereat ; wherefore he ſaid to him in this man- 
ner : Mr. Rich, I cannot but mervaile to hear you come in, and beare 
witneſs againſt me of theſe words, knowing in what ſecret manner you 
came to me: but ſuppoſe I ſo ſaid unto you, yet in that ſaying I com- 
mitted no treaſon ; for upon what occaſion, and for what cauſe it might 
be ſaid, your felf doth know right well; and therefore being now urged 
(ſaid he) by this occaſion, to open ſomewhat of this matter, I ſhall deſire 
my lords, and others here, to take alittle patience in hearing what I ſhall 
ſay for myſelf. pn * 

This man (meaning Mr. Rich) came to me from the king, as he ſaid on a 
ſeeret meſage with commendations from his grace, declaring at large, what a good 
opinion his majeſly had of me, and how ſorry he was of my trouble, with many 
more words than are here needfull to be recited, becauſe they tended ſo much to 
my praiſe, as I was not onely aſhamed to hear them, but alſo knew right well 
that [ could no way deſerve tom At lafl be broke with me of the matter. of the 
king's Ppt rr lately granted unto him by aft of parlament, to the which 
he ſaid, Although all the biſhops in the realme have conſented, except your ſelfe 
alone, and alſo the whole court of 2 both ſpirituall and temporall, ex- 
cept a very few ; yet he told me, that the king, for better ſatitfaction of his owne 


the matter, far the great affiance be had in me mare than any other. He added fur- 
ther, that if I would herein frankly' and freely advertiſe" hirmajefy my knows-" 
ledge, that upon certificate 258 miſliking, be war uery like to retract much of 
his former doings, and mike ſatigfuction for the ſame, in caſe I ſhould ſo adver- 
tiſe him. When I had heard all this meſſage, and conſidered a_ little upon his 
words, I put him in minde of the new act of parliament, which landing in force as 
it doth again all them that ſhall diredly ſay, or do any thing that is againſt it, 
might thereby endanger me very much, in caſe I ſhould utter unto him any thing 
that were offenſive againſt the law, To that he told me, that the king willed him 
to aſſure me on his honour, and in the word of a king, that whatever I ſhould 
ſay unis him by this his [ſecret meſſenger, I ſhould abide no danger, no perill for 
it, neither that any advantage ſhould be taken agalnſi me for the ſame, no, al- 
though my words were never fo direttly againſt the ſlatute, ſceing it was but 
a declaration of my minde ſecretly to him, as to his owne perſon : and for the 
meſſenger himſelfe, he gave me bis Parker promiſe that he would never utter 


fore, my lords, quoth he, ſeeing it pleaſed the king's majeſty to ſend to me 
thus ſecretly under the pretente f plaine and true meaning, to know my poore 
advice and opinion in. theſe his weighty and great affaires, which 1 moſt gladly 


timony againſi me in caſe of treaſon, To this the meſſenger made no direct 
anſwer, but (neither denying his words as falſe, nor confeſſing them as 
true) ſaid, that whatever he had ſaid unto him on the king's behalf, he 
ſaid\no\more than his majeſty' commanded ; And, ſaid he, if I had ſaid 
to yo in ſuch:ſort' as you have declared, I would gladly know what diſ- 
charge this is to you in Jaw againſt his majeſty, for ſo directly ſpeaking 


claring of his minde and conſcience againſt the ſupremacy, yea though it 
were at the king's own commandment or requeſt, he committed treaſon 


given to his accuſer, wight then eaſily finde in 
which doore the wind blew. Wherefore directing his ſpeeches to the lords 


Juſtice, worldly honeſty, and courteous dealing, I cannot (as the caſe 
ſtandeth) be directly charged therewith us with treaſon, though I had 
ſpoken the words indeed, the ſame being not ſpoken maliciouſly, but in 
the way of adyice and counſell, when it was requeſted of me by the king 
himſelf; and that favour the very words of the ; ae do give me, being 


and none other : wherefore, although by rigour of law, you may ta 
occaſion thus to condemn me, yet I hope you cannot finde law, except 
you adde rigour to that law, to caſt me dow ne, which herein I hope I have 
not deſerved. To which it was anſwered by ſome of the judges, that the 
word . is but a ſuperfluous and void word ; for if a man ſpeak 
againſt the king's ſupremacy by any manner of meanes, that ſpeaking is 


to be underſtood, and taken in law as maliciouſly. 


the law. But then let me demand this queſtion,” whether a ſingle teſti- 


ny anſwer, - | 
tively, may not be accepted againſt his affirmarive, to my availe and benefit, 


conſcietice and diſeretion of the jury; and as 
they uae the evidence given before them ſhall finde it, 8 'are either to 
ultted, or-elfe by Judgement to be condemned. The 


. 4. De Trial of Biſhop Fiſher, © © + 


' pleaſure of Almighty God, 


him one whit diſmayed thereaty neither in word nor countenance, but il! 


fury having | hapned 


4 


place, the cafe was ſo aggravated to them by my lord chancellour, mak- 
ing it ſo hainous and dangerous a treaſon, that they eafily.pergeived what 
verdict they muſt returne ; otherways heap ſuch danger upon their owne 
heads, as none of them were willing to undergo, Some other of the 
| commiſſioners charged this moſt reverend man with obſtinacy and ſingu- 
| larity, alledging, that he being but one man, did preſumptuouſly ſtand 

againſt that, which was in the great councell of parliament agreed upon, 
and finally was conſented unto by all the biſhops of this .cealme, ſaving 
himſelfe alone. But to that he anſwered; that indeed he might well be 
| accounted ſingular, if he alone ſhould ſtand. in this matter (as they ſaid) ; 

but having or his part the reſt of the biſhops in ChriAendome, far ſurmount- 
ing the number of the biſhops of England, he ſaid they could not juſtly 
account him ſingular. And having on his part all the Catholicts and biſhops 
of the world from Chriſt's aſcention, till now, joyned with the whole 
conſent of Chri/?'s univerſall church, I muſt needs, ſaid he, account 


objected againſt me, Ihave no way to cleare my ſelf thereof, but my one 
ſolemne word and promiſe to the contrary, if you pleaſe ts believe it, or 
elſe, if that will not ſerve, I am here ready to confirme the ſame by my 
oath. Thus in effect he anſwered their objections, though with many 
more words, both wiſely and profoundly uttered, and that with a mer- 
vailous, couragious, and rare conſtancy, inſomueh as many of his 


ward ſorrow in all ſides, was expreſſed by the outward teares in their eyes, 
to perceive ſuch a famous and reverend man in danger to be condemned to 
a cruell death,, upon fo weak evidence given by d an accuſer, contrary 
to all faith and promiſe of the king himſelf, But all pity, mercy, and 
right, being ſet aſide, rigour, cruelty, and malice, took place; for the 
twelve men being ſhortly returned from their conſultation, verdict was 
given that he was guilty of the treaſon, which although they thus did, 
upon the - menacing and threatning words of the commiſſioners, the 
| king's learned councell, yet was it (no doubt) full fore againſt their 
ene, as ſome of them would after report, to their dying daies, 
onely for ſafety of their goods and lives, which they were well aſſured to 
loſe, in caſe they had acquitted him. After the verdict thus given by the 
twelve men, the lord chancellour commanding ſilence to be kept, ſaid 
unto the priſoner in this ſort, y lord of Rocheſter, you have been here 
| arraigned of high treaſon, and putting your ſelſe to the triall of twelve men, 
you have pleaded not guilty, and they nutwith/landing have fiund you guilty in 
their e wherefore, if you have any more to ſay for your ſelfe, you are 
now to be heard, or elſe to receive judgement actording to the order and courſe of 


I have before ſpoken be. not ſufficient, I haue no more to ſay,” but onely to deſire 
Ami God to forgive — that have thus 8 for I think * 
' know not what they have done, Then my lord chancellour, framing him- 
ſelfe to a ſolemnity in countenance, proclaimed ſentence of death upon 
him, in manner and forme following: You hall be led to the place from 
' whence you came, and from thence ſhall br drawn through the city to the place of 
| execution at Tyborne, where your body ſhall be hanged by the neck, half alive 
you ſhall be cut down'and throwne to the 222 your bowels to be raten out of 
| your body before you,' being alive, your head to be ſmitten of, and your body to 
be divided into four quarters, and No your head and quarters to be ſit up, 
| where the: king ſhall appoint ; and God have mercy upon your foule. 
| ; n : w" . r 22 

After the pronouncing of this cruel] ſentence, the lieutenant of the 
Tower, with his band of men, ſtood ready to receive and carry him back 
again to his priſon. | Before His departure he deſired audience of the com- 
miſſioners for a few words, which being granted, he ſaid thus in effect: 
A lords, I am here condemned befare you of. high treaſon. for. deniall of the 
king's | ſupremacy. over ths aburch of England, bun by what order of juſlice I 
leave to God, who ig the ſrarcher' both of the king's mjeſiy s conſcience and 
yours. Nevertheleſs, being found guilty (as it is termed) I am, and muſt be, 
contented with all that God Jhall ſend, te whoſt will I wholly referre and ſub- 
mit myſelfe. And now to tell vun more plainly my minde, touching this matter 


4 


| 2 king's 32 I'think indeed, and akvaies have thought, and do now 


Ay erm, that bis grace,\cannot juſtly claime any | ſuch ſupremacy over the 
church of God, as he now taketh na, bin, neither Kon 1 ** been ſeen or 
. heard of, that any tempered prince, before his daies, hath preſunied to that dig- 
nity. Wherefore if the king will now adventure himſelfe in. proceeding in this 
Arange and unwonted caſe, no. doubt but he ſhall deeply incurre the grievous diſ- 
fe God, to the great dammage of his owne —j and of many 
others, and to the utter ruin , ibis vealne,” committed" to his abarge, wheresf 
\ will enſue ſomt ſharp pumiſbmeni ut his band o tulorefur- I pray God his grace 
may remember himſelſi in timo, and hearten to good yo for. the preſerva- 
tion i himſelfe and his realme,. and the niet of all Chriftendome. Which 
words being ended, he was conveyed back againe to the Tower of Lon- 
don, part on foot, and part on horſeback, with a number of men, bearing 
holberts and other weapons about him, as was before at his coming to 
arraignment: and when he was come to the Towers gate," he turne a 
back to all his traine that had thus conducted him forward and hack- 
ward, and ſaid unto them, Ay maſters, I thank you all for the great labour 
and paines you have taken with me this day: ¶ am not able to give you any thing 
in recompence, for I have nothing-left; and*therefore I pray uu dtp in goed 
part my hearty thanks, And this he ſpake with'fo luſty a courage, ſo aàmi- 
able à countenance, and with ſo freſh and lively a colour, as he ſeemed 
rather to have come from ſome great feaſt,. or. banquet, than from his ar- 
raignment, ſhewing by all his geſture, E 
ele but jop and Pfads ss. £7 
Thus nay, be pe his "condemnation, the ſpace of three or four daies, 
in his priſon, he occupied himſelfe in continuall prayer moſt fervently ; 
and although he looked daily for death, yet could ye not have ived 


continued his former trade of conſtaney unt patience, and that rather 
with a more joyfull cheere' and free minde than ever he had done be- 
fore,” Which appeared well by this chance that I will tell you: There 


8 * 4 T "I 5 


4 Falſe rumour to riſe ſodainely among; the people, that he ſhould 
be brought to his execution by a certain day; whereupon his cook, that 
"MCG 7 e EN was 
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cret place, there to agree upon the verdict; but before they went from the. 


mine own part farre the ſürer: and às for obſtinacy, which is likewiſe 


hearers, yea ſome of his judges, lamented ſo grievouſly, that their in- 
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law. Then ſaid this bleſſed father againe, Truly, my lord, if that which - 
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| was wont to dreſs his dinner, and carry it daily unto him, hearing, 


thers, of his execution, dreſſed him no dinner at all that day; 
—_—— the cook's next repaire unto him, he demanded the cauſe oy 
he brought him not his dinner as he was wont to doe: Sir, ſaid the cook, 
it was commonly talked all the towne over, that you ſhould have died 
that day, and therefore I thought it but vaine to drefle any thing for 
you. Well, ſ:id he merrily unto him againe, for all that report thou 
leeſt me yet alive, and therefore whatſoever newes thou ſhalt heare of 
me hereafter, let me no more lack my dinner, but make it ready as thou 
art wont to do; and if thou ſee me dead when thou comeſt, then eat ir 
thy ielfe: but I promiſe thee, if I be alive, I minde, by God's grace, to 
eat never u bit the lefle, | 2 
Thus While this bleſſed biſhop lay daily expecting the houre of his 
death, the king (who no leſſe defired his death than himſelſe looked for it) 
cauſed at laſt a writ of execution to be made, and brought to fir Edmond 
MWalſinghum lieutenant of the Tower, But where by his judgement at 
Wiftmin/ler, he was condemned (as ye have read before) to drawing, 
hanging, and quartering, as traitors alwaies uſe to be, yet was he ſpared 
from that cruell execution. Wherefore order was taken that he ſhould be 
led no further than Towwer-hill, and there to have his head ſtruck off. 
After the lieutenant had received this bloody writ, he called unto him 
certaine perſons, whoſe ſervice and preſence were to be uſed in that buſi- 
neſſe, commanding them to be ready againſt the next day in the morn- 
ing: and becauſe that was very late in the night, and the priſoner aſleep, 
he was lozth to diſcaſe him of his reſt for that time; and ſo in the 
morning before five of the clock, he came to him in his chamber in the 
Bell-tower, finding him yet aſleep in his bed, and waked him, ſhewing 
him that he was come to him on a meſſage from the king; and after ſome 
circumſtance uſed, with perſwaſion that he ſhould remember himſelf to 
be an old man, and that for age he could not, by courſe of nature, life 
long; he told him at lait, that he was come to fignihe unto him, that the 
king's pleaſure was he ſhould ſuffer death that forenvone. Well (quoth 
this bleſſed father) if this be your errand, you bring me no great newes, 
for I have long time looked for this meſſage : I moſt humbly thank his 
majeſty, that ir pleaſeth him to rid me from all this more buſineſſe; and 
I thank you alſo for your tidings. But I pray you, Mr. Lieutenant (ſaid 
he) when is mine houre that I muſt go hence ? Your houre (ſaid the lieu- 
tenant) muſt be nine of the clock. And what houre is it now (ſaid he)? It 
is now about five (ſaid the lieutenant). Well then (ſaid he) let me by your 
patience, fleep an houre or two, for I have flept very little this night: And 
yet to tell you the truth, not for any feare of death (I thank God) but by 
reaſon of my great infirmity and weakneſſe. The king's further pleaſure 
is (ſaid the e that you ſhould uſe as little ſpecch as may be, el- 
pecially any thing touching his majeſty, whereby the people ſhould have 
any cauſe to think of him or his proceedings otherwiſe than well. For 
that (ſaid he) you ſhall ſee me order myſelf, as, by God's grace, 
neither the king, nor any man elſe, ſhall have occaſion to miſlike 
my words. With which anſwer the lieutenant departed from him; and 
ſo the priſoner falling againe to reſt, ſlept ſoundly two houres and more. 
And after he was waked, he called to his man to help him = but firſt 
of all he commanded him to take away the ſhirt of haire (which accuſ- 


tomably he wore on his back) and to convey it privily out of the houſe, 


- and inſtead thereof to lay him forth a clean white ſhirt, and all the beſt 


aparrell he had, as cleanly bruſhed as may be: and as he was arraying 


himſelfe, his man perceiving in him more curioſity and care for the fine 
and cleanly wearing of his aparrell that day, than ever was wont to be 
before, demanded of him what this ſodain change meant, ſaying that his 
lordſhip knew. well enough he muſt put off all againe within two houres, 
and Joſs it. What of that (ſaid he)? Doeſt thou not mark, that this is our 


marriage-day, and that it behoveth us therefore to uſe more cleanlineſſe 


for ſolemnity of the marriage-ſake ? 
About nine of the clock the lieutenant came againe to his priſoner, 


and finding him almoſt ready, ſaid that he was come now for him. Iwill 


wait upon you ſtraight (ſaid he) as faſt as this thin body of mine will give 
me leave. Then ſaid he to his man, Reach me my furred tippet to put 
about my neck. O my Lord, ſaid the lieutenant, what need you be ſo 
carefull for your health for this little time, being (as your ſelf knoweth) 
not much above an houre ? I think no otherwiſe (ſaid this bleſſed father), 
but yet in the mean time I will keep myſelfe as well as I can, till the very 
time of my execution: for I tell you truth, though I have (I thank our 
Lord) a very good deſire, and a willing minde, to die at this preſent, and 
ſo truſt of his infinite mercy and * he will continue it, yet will 
I not willingly hinder my health, in the mean time, one minute of an 
houre, but if prolong the ſame as long as I can, by ſuch reaſonable 
waies and meanes as Almighty God hath provided for me. With that 


8 * 


fer High Treaſon. 9 


taking a little book in his hand, which was a N, Teſt. lying by him, 
he made a crofle on his forehead, and went out of his priſon-doore 
with the lieutenant, being fo weak that he was ſcarce able to go dowue 
{taires : wherefore at the {taires foot he was taken up in a chaire between 
two of the lieutenants men, and cirtied to the Totwer-gate, with a great 
number of weapons about him, to be delivered to the ſheriffs of London 
for execution. And as they were come to the uttermoſt precinct of the 
liberty of the Tower, they reſted there with him a ſpace, till ſuch time as 
one was ſent before to know in what readineſſe the ſheriffs were to receive 
him: during which ſpace he roſe out of his chaireg and ſtanding on his 
feet leaned his ſhoulders to the wall, and lifting his eyes towards heaven, 
opened his little book in his hand, and ſaid, O Lerd, this is the loft time 
that ever I ſhall open this book ; let ſome comfortable place now chance unto me, 
whereby I thy poore ſervant may glor iſie thee in this my laft houre ; and with 
that, looking into the book, the firſt thing that came to his fight were 
theſe words, Hac eſi autem v:ta æterna, ut cognoſcant te, ſolum verum Deum, 
& quem miſiſti Feſum Chriſtum. Ego te cle e ſuper terram, opus con ſum- 
mavi quod dediſli mihi ut faciam : Et nunc clarifica tu me, Pater, apud temet 
ipſum claritate quam habui priuſſuam, &c. and with that he ſhut the book 
together, and ſaid, Here is even learning enough for me to my live's end. And 
ſo the ſheriffs being ready for him, he was taken up again among certain 
of the ſheriffs men, wich a new and much greater company of weapons 
than was before, and carried to the ſcaffold on the Tæwer- hill, otherwiſe 
called Eajt- Smithfield, himſelſe praying all the way, and recording upon 
the words which he before had bx ; and when he was come to the foot of 
the ſcaffold, they that carried him offered to help him up the ſtaires. But 
then ſaid he, Nay, maſters, ſeeing I am come ſo farre, let me alone, and 
ye ſhall ſee me ſhift for my ſelf well enough; and ſo went up the ſtaires 
without any helpe, ſo lively, that it was mervaile to them that knew be- 
fore of his debility and weakneſſe; but as he was mounting up the ſtaires, 
the ſouth-eaſt ſun ſhined very bright in his face, whereupon he ſaid to 
himſelfe theſe words, lifting up his hands, Accedite ad eum, & illuminamint, 
& facies veſtra non confundetur. By that time he was upon the ſcaffold it 
was about ten of the clock ; where the executioner being ready to do his 
'office, kneeled downe to him (as the faſhion is) and aſked him forgive- 
neſſe: I forgive thee (ſaid he) with all my heart, and I truſt thou ſhalt ſee 
me overcome this ſtorme luſtily, Then was his gown and tippet taken 
from him, and he ſtood in his doublet and hoſe, in ſight of all the peo- 
ple, whereof was no ſmall number aſſembled to ſee this execution. There 
was to be ſeen a long, lean, and ſlender body, having on it little other 
ſubſtance beſides ſkin and bones, inſomuch as moſt of the beholders mer- 
vailed to ſee a living man fo farre conſumed, for he ſeemed a very image 
of death, and as it were death in a man's ſhape, uſing a man's voice; and 
therefore it was thought the king was ſomething cruell to put ſuch a man 
to death, being ſo neere his end, and to kill that which was dying alrea- 
dy, except it were for pity ſake to rid him of his pain, 

When the innocent and holy man was come upon the ſcaffold,” he 
ſpake to the people in effect as followeth : 

Chriſtian people, I am came hither to die for the fuith of Chriſt's holy Catho- 
lique church; and I thank God hitherto my flomack hath 7 me very well 
thereunto, ſo that yet I have not feared death; wherefore I deſire you all to help 
and aſſiſt with your praytrs, that at the very point and in/tant of death's ſtroke, 
1 may in that very moment fland ſtedfaſt, without fainting in any one point of the 
Catholigue faith, free from any fear. And I beſeech Almighty Gad of his infinite 
goodneſe, to ſave the king and this realme, and that it may pleaſe him to hold his 
hand over it, and ſend the king good councel. | | 

Theſe or the like words he ſpake, with ſuch a cheerefull countenance, 
ſuch a ſtout and conſtant courage, and ſuch a reyerend gravity, that he 
appeared to all men not only void of feare, but alſo glad of death, Beſides 
this, he uttered his words ſo diſtinctly, and with ſo loud and cleare a 
voice, that the people were aſtoniſhed thereat, and noted it for a 
miraculous thing, to heare ſo plain and audible a voice come from fo 
weak and ſickly an old body; for the youngeſt man in that preſence, 
being in good and perfect health, could not have ſpoken to be better 
hear * perceived, than he was. Then after theſe few words 
by him uttered, he kneeled down on both his knees, and ſaid certain 
prayers, among which one was the hymn of Te Deum Laudamus, to the 
end, and the + Tk of In te Domine Speravi. Then came the executioner, 
and bound à handkerchief about his eyes; and fo this holy father lifting up 
his hands and heart towards heaven, ſaid a few prayers, which were not 
long, but fervent,” and devout: which being ended, he laid his head 
down on the middle of a little block, where the executioner being ready 
with a ſharp and heavy ax cut aſunder his ſlender neck at one blow 
which bled" ſo abundantly, that many wondered to ſee ſo much bl 
iſſue out of ſo ſlender and leane a body. iz 


' 


. raigned in the Tower of London, on a ſcaffold for that purpoſe made in 


_ accuſers gave in theire evidence, and the wittneſſes were produced; the 


all obieCtions, that had the peeres given in theire verdi& accordinge to 


and wholy applyinge himſelfe to the kings humor) pronounced her 


(ens 


Higb Steward, gtb July, 


N , 1 5 5 . 
„ 1 taken notice of i m# of the old chronicles, and alſo in one of the Harleian manuſcripts; but Halls is 
bb boot, from which the others tranſcribe. We therefore preſent our readers with an extract from him, to which 
| Weepdd one from lord Herbert's Henry the eighth, as the latter is more explanatory. But both accounts are ſo 


; : ; 
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+ v. The Trial of Wii: am Lord Dacnxs of the North, for High Treaſon, in the Court of the Lord 


26 Hen, VIII. 1535. 


ſhort, that we fear they will be deemed too trivial for inſertion. Againſt ſuch a cenſure, we have only to ſay, 
that it is the fact of lord Dacre#s acquittal, which was our chief inducement for admitting the mention of this 
"trial into the collection. In antient times, more eſpecially in the reign of Henry the eighth, when, from the de- 
vaſtation made by the civil wars amongſt the ancient nobility, and other cauſes diſturbing the ballance of the con- 
Ritution, the influence of the crown was become exorbitant, and ſſeems to have been in its zenith, to be accuſed of 
2 a crime againſt the ſtate and to be convicted were almoſt the ſame thing. The one was uſually ſo certain a con- 
1 wu ſequence of the other, that, excluſively of lord Dacres's caſe in the reign of Henry ube eighth, and that of ſir 


Nichelas Throckmorton in his daughter Mary's, the examples to the contrary are very rare. 
which do occur ought to be remembered in juſtice to the times they belong to, as a ſort of ballance for the reproach 


But thoſe 


deſervedly caſt upon them, for the culpable facility of condemnation ſo conſpicuous in moſt other mſtances.} 


M 


Ib nynth day of July was the lorde Daeres of the north arreign- | 
ed at A qa gt of high treaſon, where the duke of Norfolke late 
as judge and high ſteward of England, The ſayd lorde Dacres 

' beyng brought to the barre with the axe of the Tower before him, after 
his inditement red, not only improved the ſayd inditement as falſe and 
maliciouſly deviſed againſt him, and anſwered every part and matter 


herin contained, but alſo ſo manly, wittily, and directly confuted his 


I Extraũ from Lord Herbert's Hen. VIII. 
| TAE lord Dacres of the north ¶ July q, as our hiſtorians have 13 


arraigned at 1Ye/iminfler of high treaſon, but as the principal wit- 
neſſes produced againſt him by his accuſers (fir Ralph Fenwick and one 
Muſgrave) were fome mean and provoked Scoitih men, ſo his peers ac- 


Extract from Hall's Hen. VIII. p. 225. 


accuſors, whiche there were ready to avouche their accuſacions, that to 
their great ſhames, and to his great honor, he was found that day by his 
peres not giltie, whiche undoubtedly the commons excedyngly joyed and 
rejoyſed of, inſomuche as there was in the hall at thoſe woordes, not 
giltie, the greateſt ſhoute and crye of joy that the like no man livyng 
| may remembre that ever he heard. 


in 2 Kenn, Compl. Hiſt. 24. edit. p. 177. 


| Marches). by frequent inroads had done much harm in that coun- - 


try. And thus eſcaped that lord to his no little honour, and his 
judges, as giving example thereby how perſons of great quality, brought 
to their tryal, are not ſo neceſſarily condemned, but that they ſome» 


uitted him, as war 6x they not only ſpoke maliciouſly, but might be 
eaſily ſuborned againſt him, as one who (having been warden of the 


times may eſcape, when they obtain an equal hearing, 
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VI. The Trials of Queen Anna Boleyn and her Brother Lord 6 iſcount Rochforde, er High 
Treaſon, in the Court of the Lord High Steward; and alſo of Henty Norrys, Marke Smeton, Wil- 


liam 'Breteton, and Sir Francis Weſton, before 


* b 


= Offence, in May, 28 Hen. VIII. 1536. 
. [The earlieft account we baue of theſe proceedings is in Hall 


Commiſſtoners of Oyer and 4Terminer for the ſame 


s Chronicle; but, except the queen's ſpeech at ber death, 


it ſcarce mentions more, than that ſhe and the reſt were arreſted, accuſed, tried, and executed. Hall's Hen. VIII. 


fo, 227, b. Grafton copies verbatim from Hall, exc 


'; - © death wore white for mourning. Graft, 1228. Fox, in his Martyrol 
| virtue, and defending the ſucceſſion to the crown through ber, 2 Fox 
the account is more Pal than Hall. 3 Hollingſh. 940. Stow, who follows next, chiefly borrows from Hollingſ- 
head. Stow Chron. Howe's ed. 572. Some additional circumſtances are noticed by Speed. Speed's Chron. 1014. 


\ 
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Tord Herbert is ftill more particular in his narrative. 


vol. 2. p. 193. There is alſo a ſhort account of this trial amongſt 
* which ſeems to have been compiled out of the printed chronicks. But the moſt copious relations of this fingular tranſ- 
atlion, are in Heylin and Burnet ; more ee the latter, who was aided not only by ſome vivid 

ority, one being a common-place-book of judge Spelman, the other 


by two other cotemporary manuſcripts of great aui 


t omitting this circumſtance, that the king the day after her 


„is chiefly occupied in vindicating the queen's 
artyr. ed. 1610, p. 987. In Hollingſhead, 


Herbert's Hen. VIII. iz Kenn. Compl. Hiſt. 2d. ed. 
the Harleian manu/cripts at the Britiſh Muſeum, 


letters, but- 


an account by Anthony Anthony, @ ſurveyor of the ordnance of the Tower, Heyl. Retormat, 263. 1 Burn. 


EKReform. After Burnet's book, our | learned annaliſt Strype favoured the world with ſome additional matters 
1 2 pe's Memor. 279. -W bat we. ſhall lay before the reader, will conſiſt, firſt of the Harleian manuſcript, 


* © Up >: 


HOMAS duke of dag lord high ſteward of England, att the 
tryall of queene une Boleyn, who on the 15th day of May, in 
the 28th yeare of the raigne of kinge Henry the eight, was ar- 
the kings hall, the duke of Norfolke ſittinge under the cloath of ftate, 
the lord chauncellor on his right hand, and the duke of Sufilte on his lefte, 
the earle of Surrey, ſonne of the duke of Norfolke, ſittinge directly before 
his father, a degree lower, as earle marſhall of England, to whome were 
adjoyned 26 other peeres, and among them the queenes father (@), by 
whome ſhee was to be tryed. The Linge commiſſion beinge read, the 


veene ſittinge in her chaire made for her, (whether in regard of any in- 
6 iy or out of honor permitted to the wife of the ſoveraigne) haveinge 


of extrafts from Burnet, and thirdly of an extratt from 8 irype 
- -» *. nearly comprize every circumſtance deſerving of notice throughout the ci. 


1, © Extra? from Harlelan manuſcript. 


de; which together will, as we apprebend, 
ole affair. . Ke 


burned in the Tower-Greene, or beheaded, as his majeſtie in his pleaſure 
ſhould thinke fitt. nie paſt opts e e ep ee . e 
The ſentence beinge denounced the court aroſe, and ſhe was conveyed 
back againe to her chamber, the lady Boleyn her aunt, and the lady King- 
lon, wife to the conſtable of the Tower, only 00908 x her. 
And on the agth of May, the queene was brought to the place of 
execucion in the Greene within the Tawer, ſome of the nobility and com- 
pany of the cittie beinge admitted rather to bee wittnefles then ſpectators 


of her death, to whome thequeene (haveinge aſcended the ſcaffold) ſpake. 


on this manner. 
Freinds and good Chriſtian people, I am here in your preſence to ſuffer 


death, whereto I acknowledge my ſelfe adjudged by the lawe, how iuſtly 
I befeech the 


I will not ſay; I intend not an accuſacion of any one. 


rity . 
n len quick witt, and being a ready ſpeaker, did ſo anſweare to | Almighty to preſerve his majeſtie longe to raigne over you, a more 


the expeRtacion of the aſſembly, ſhee had beene acquitted : but they | 
(among whome the duke of Syfoite the kings brother-in-law was cheiſe, 
uilty ; wherey 


the duke of Norfblte, bound to proceed accordinge 


to the verdict of the peeres, condemned her to death, either by beinge | 


(e) {The guety's father was not'one of ber 


* N 
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gentle or mild prince never ſwayed ſepter ; his daunty and clemency to- 
wards mee I am fure hath beene ſpecially if any one intend an, inquifitive 
ſurvey of my actions, I intreate him to judge favourably of mee, and 


not raſhly to admitt any cenſorious conceit. And ſee I bid the world 


N 8 * 1 5 | A Y ö ; bo . LY... 88 . a 
udyes.” Set page 12, and the note iure. Ii 
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farewell, befeeching you to commend mee in your prayers to God. 
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and the thing was in a good forwardneſs. All which was imputed to 


were writ by thoſe that were ſet about the queen, and catcht every thing 


was jealous of him: and being a woman of no ſort of vertue, (as will 


Wingfield, cube had been 4 ſervant 10 the 
im ſome. time before i 


ming che lady Wimfald might be, when ſhe ſwore it. The ſafeſt fort 
of forgery, to one whoſe 
{2 dead, perſons name, where there is no fear of d 


fortune, might be eaſily induced to carry a {tory of this natute. And | 


6. The Trial of Anna Boleyn, He. for High Treaſon. 


This ſpeech ſhee vttered with a ſmylinge countenaunce; then kneel- 
inge downe, with a fervent ſpirit ſaid: 'To Jeſus Chrift I commend my 


often, ſuddenly the ſtroake of the ſword ſealed the debt that ſhee owe 
ynto death. 


ſoule, Lord Feſu receaue my ſoule; and repeatinge theſe words WA 


Nowe the court of England was like a ſtage, whereon are repreſented 
the viciſſitudes of ever various fortunes; for within one and the ſame | 


11 


moneth, that ſaw queene Anne floriſhinge, accuſed, condemned, executed, 
and another aſſumed into her place both of bedd and honour, The firſt of 
May (yt ſeemeth) ſhee was informed againſt, the ſecond impriſoned, the 
fifteenth condemned, the ſeaventeenth deprived of her brother and friends, 
who ſuffered in her cauſe, and the nyneteenth executed. On the twen- 
tyeth the kinge married Jane Seimour, who on the nyne and twenticth 
was publiquely ſhewed queene, 


Extra? from Burnet's Reformation, vol. 1. f. 196. TY 
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N Januaſy, 1536, the queen brought forth a dead ſon. This was 
thought to have made ill impreſſions on the king: and that, as he 

concluded, from the death of his-ſons by the former queen, that the 

marriage was diſpleaſing to God; ſo he might upon this misfortune, begin 
to make the like 1 this marriage. Sure enough the Popiſh 
party were earneſtly ſet againſt the queen, looking on her as the great 
ſupporter of hereſie. And at that time, Fox then biſhop of Hereford 
was in Germany at Smalcald, treating a league with the Proteſtant princes, 
who inſiſted much on the Augſburg confeſſion. There were many con- 
ferences between Fox and doctor Barnes, and ſome others, with the 
Lutheran divines, for agcommodating the differences between them, 


the queen. Gardiner was then ambaſſador in France, and wrote ear- 
neſtly to the king, to diſſuade him from entering into any religious 
league with theſe princes: for that would alienate all the world from 
him, and diſpoſe his own ſubjects to rebel, The king thought the 
German princes and divines ſhould have ſubmitted all things to his 
judgment, and had ſuch an opinion of his own learning, and was ſo 
puft up with the flattering praiſes that he daily heard, that he grew im- 
patient of an oppoſition, and thought that his dictates ſhould paſs for 
oracles. And becauſe the Germans would not receive them ſo, his mind 
was alienated from them. | 

But the duke of Neor/olk at court, and Gardiner beyond ſea, thought 
there might eaſily be found a mean to accommodate the king, both with 
the emperor and the pope, if the queen were once out of the way ; for 
then he might freely marry any one whom he pleaſed, and that marriage, 
with the male iſſue of it, could not be diſputed : whereas, as long as the 

ueen_ lived, her marriage, as being judged null from the beginning, 
could never be allowed by the court of Rome, or any of that party. With 
theſe reaſons of ſtate, others of affection concurred. The queen had 
been his wife three years; but at this time he entertained a ſecret love for 
Fane Seimour, who had all the charms both of beauty and youth in her 
perſon; and her humor was tempered, between the ſevere gravity of 
queen Katharine, and the gay pleaſantneſs of queen Ann. The queen, 
perceiving this alienation of the kings heart, uſed all poſſible arts to re- 
cover that affeCtion, of whoſe decay ſhe was ſadly ſenſible. But the 
ſucceſs was quite contrary to what ſhe deſigned. For the king ſaw her 
no more with thoſe eyes, which ſhe had formerly captivated ; but grew 
jealous, and aſcribed theſe careſſes to ſome other criminal affections, of 
which he began to ſuſpect her. This being one of the moſt memorable 
paſſages of this reign, I was at more than ordinary pains to learn all I 
could concerning it, and have not only ſeen a great many letters that 


that fell from her, and ſent it to court, but have alſo ſeen an account of it, 
which the learned Spelman, who was a judge at that time, writ with his own 
hand in hiscommon-place book, and another account of it writ by one An- 
thony Anthony a ſurveyour of the ordnance of the Tower, From all which I 
ſhall give a juſt and faithful relation of it, without concealing the leaſt 
circumſtance, that may either ſeem favourable or unfavourable to her. 
She was of a very cheerful temper, which was not always limited 
within the bounds of exact decency and diſcretion. She had rallied ſome 
of the kings ſervants more than became her. Her brother, the lord 
Rochford, was her friend as well as brother; but his ſpiteful wife 


appear afterwards by her ſerving queen Katherine Howard in her beaſtly 
ractices, for which ſhe was attainted and executed,) ſhe carryed many 
ſtories to the king, or ſome about him, to, perſuade, that there was a 
familiarity between the queen and her brother, beyond what ſo near a 
relation could juſtifie. All that could be ſaid for it, was only this: 
that he was once ſeen. leaning upon her bed, which bred great ſuſpition. 
Henry. Norris, that was groom of the ſtole, Won, and Brereton, that 
were of the kings privy-chamber, and one ark Smeton, a muſician, 
were all obſerved to have; much of her favour; and their zeal in ſerving 
her was thought too warm and' diligent to flow from a leſs active prin- 
ciple than love. Many circumſtances were brouzht to the king, which 
wotking upon his 2043 3B to the queen, together with his Mien to 
miſtreſs. Seimour, made him conclude her guilty. Yet ſomewhat which 
himſelf obſerved, or fancied, at a tilting at Greenwich, is believed to 
have given the criſis to her ruin. It is ſaid, that he ſpied her let her 
handkerchief. fall to one of her gallants to wipe his face, being hot after 


lt. 


, a courſe, Whether ſhe dropt it careleſly, or of deſign ;- or whether there 


be any truth in that ſtory, the letters concerning her fall, making no 
mention of it, I cannot determine; for Spe/man makes no mention 
of it, and gives a very different account of the diſcovery in theſe 
werds. £5 for”. the evidence f this matter, it was diſcovered by. .the lady 
rvant to the queen, and becoming on d f,. 
her death. did fwear this matter to one of - 8 
and here: unluckily the reſt, of the page is torn off. By this it ſeems, 
there; was no legal evidence againſt the queen, and that it was * a 
witneſs at ſecond. hand, who dt” hee they heard the lady Fing- 
field ſwear... Who this perſon was we know not, nor in what temper of 


* ” 


conſcience can N is to lay a thing on 
iſcovery before the great 
that the queen had loſt the Kings 


day: and when it was underſt 


heart, many;\either-out of Shoir seal to popery, or 


[* 3s that; yourſelf, (aid he, upon had ſhe ſid, ths ds 


this it ſeems was that which was brought to the king at Greenwich, who 
did thereupon immediately return to J/hitehall, it being the 11t of May. 
The queen was immediately reſtrained to her chamber, the other five 
were alſo ſeized on: but none of them would confeſs any thing, but 
Mark Smeton, as to any actual thing, ſo Cromwell! writ, Upon this they 
were carried to the Tauer. The poor queen was in a ſad condition; 
ſhe muſt not only fall under the kings diſpleaſure, but be both defam'd 
and deſtroyed at once. At firſt ſhe ſmiled and carryed it cheerfully ; and 
ſaid, ſhe believed the king did this only to prove her, But Whew ſhe 
ſaw it was in earneſt; ſhe deſired to have the ſacrament in her cloſet, and 
expreſſed great devotion, and ſeemed to be prepared for death. 

The ſurprize and confuſion ſhe was in, raiſed fits of the mother, which 
thoſe about her did not ſeem to underſtand : but three or four letters, 
which were writ concerning her to court, ſay, that ſhe was at ſome times 
very devout, and cryed much; and of a ſudden would burſt out in 
laughter, which are evident ſigns of vapours. When ſhe heard that thoſe 
who were accuſed with her, were ſent to the Tower, ſhe then concluded 
her ſelf loſt; and ſaid, ſhe ſhould be ſent thither next; and talked idlely, 
ſaying, „ That if her biſhops were about the king, they would all 
„ ſpeak for her. She alſo ſaid, that ſhe would be a ſaint in heaven, 
„ for ſhe had done many good deeds ; and that there ſhould be no rain, 
but heavy judgments on the land, for what they were now doing to 
«© her.” Her enemies had now gone too far, not to deſtroy her. Next 
day the was carryed to the Tower, and ſome lords, that met her on the 
river, declared to her what her offences were, Upon which, ſhe made 
deep proteſtations of her innocence, and begged leave to ſee the king; 
but that was not to be expected. When ſhe was carried into the Tower, 
„ She fell down on her knees, and prayed God to help her, as ſhe was 
© not guilty of the thing for which the was accuſed,” That ſame day the 
king wrote to Cranmer, to come to Lambeth; but ordered him not to 
come into his preſence, Which was procured by the queens enemies, 
who took care, that one who had ſuch credit with the king, ſhould not 
come at him, till they had fully perſuaded him that ſhe-was guilty. Her 
uncles lady, the lady Boleyn, was appointed to lye in the chamber with 
her. Which ſhe took very ill; for, upon what reaſon I know not, ſhe 
had been in very ill terms with her. She engaged her into much diſ- 
courſe, and ſtudred to draw confeflions from her. Whatſoever ſhe ſaid, 
was preſently ſent to the court, And a woman full of vapours, was 
like enough to tell every thing that was true, with a great deal more 
for perſons in that condition, not ouly have no command of themſelves, 
but are apt to ſay any thing that comes in their fancy. = 

The duke of Norfolk, and ſome of the kings council; were with her; 
but could draw nothing from her, though they made her believe, that 
Norris and Mark had accuſed her. But when they were gone, ſhe fell 
down on her knees and wept, and prayed often, Feſu have mercy on me; 
and then fell a-laughing: when that fit was over, +the deſired to have the 


ſacrament ſtill by her, that ſhe might cry for mercy. And ſhe ſaid to 


the lieutenant of the Tower, ſhe was as clear of the company of all men, 


| as to fin, as ſhe was clear from him; and that ſhe was the kings true 


wedded wife. And ſhe cryed out, O Norris, haſt thou accuſed me? 
% Thou art in the Tower with me, and thou and I ſhall dye together; 
e and Mart, ſo ſhall thou too.“ She apprehended they were to put her 
in Ni and ſadly bemoaned her own, and her mothers miſery; 
and aſked them, whether ſhe muſt dye without juſtice, But they told 
her, the pooreſt ſubjects had juſtice, much more would ſhe have it. 
The ſame letter ſays, that Norris had not accuſed her; and that he ſaid , 
to her almoner, that he could ſwear for her, „e was a good woman, But 
ſhe being made believe that he had accuſed her, and not being then ſo 
free in her thoughts, as to conſider that ordinary artifice for drawing out 
confeſſions, told all ſhe knew, both of him and Mart. Which Gough 
it was not enough to deſtroy her, yet certainly wrought much on the 


jealous and alienated king. She told them, That ſhe once aſked 


« after that, but on Fey before Hay-day, when ſhe ſaw, him ſtand- 
in the window, and then ſhe aſked him, why he A ſo ſad; he 
00 


more apprehenſive. of I Kerr than of any body; For on Whitſun- Mun 90 


hat Norris came more to her chamber upon 
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of ſuch baſeneſs and ingratitude. He had been much obliged by her, | brought on, till the 12th of day; and then Norris, Wefton, Brereton, 
and had conceived an high opinion of her, and fo could not eaſily re- and Smeton, were tryed by a commiſſion of oyer and terminer in I- 
. cCeive ill impreſſions of her; yet he knew the kings temper, and that Lo er=hall. They were twice indicted, and the indictments were found 
Rp | a down- right juſtification of her would provoke him: therefore he wrote @by two grand juries, in the counties of Kent and Midalſſex; the 
the following letter, on the 2d of May, with all the ſoftrieſs that ſo | crimes with which they were charged, being ſaid to be done in both 
tender a point required; in which he juſtified her as far as was conſiſtent | theſe counties. Mark Smeton confeſled, he had known the queen Car- 
f with prudence and charity, The letter ſhows of what a conſtitution | nully three times. "The other three pleaded net guily; but the jury, 
= he was that wrote it; and contains ſo many things that tend highly to | upon the evidence formerly mentioned, found them all grilty; and 
her honour, that I ſhall inſert it here, as I copied it from the original. | judgment was given, that they ſhould be drawn to the place of exe- 
| | g cution, and ſome of them to be hanged, others to be beheaded, and al! 
% Pleaſeth it your maſt noble grace, to be advertiſed, that at your | to be quartered, as guilty of high treaſon. On the 15th of May, the 
„% graces commandment by Mr. Secretary his letters, written in your | queen and her brother the Jord Roch ard (who was a peer, having been 
«© graces name, I came to Lambeth yeſterday, and do there remain to | made a viſcount when his father was created earl of IWilthire) were 
ay Eiiow your graces further pleaſure, And forſomuch as without your | brought to be tryed by their peers; the duke of Vorfo being lord 
% oraces commandment, I dare not, contrary to the contents of the | high ſteward for that occaſion, With him ſate the duke of Suffolk, the 
vy aid letters, preſume to come unto your graces preſence ; neverthe- | marqueſs of Exeter, the earl of Arundel, and twenty-ſeven more peers, 
6 Jeſs of my moſt bounden duty, I can do no leſs than moſt humbly to | of whom their father the earl of /Zilthire was one (a), Whether this un- 
% deſire your grace, by your great wiſdom, and by the aſſiſtance of | natural complyance was impoſed on him by the imperious king, or of- 
« Gods help, ſomewhat to ſuppreſs the deep ſorrows of your graces | ficiouſly ſubmitted to by himſelf, that he might thereby be preſerved from WE 
© heart, and to take all adverſities of Gods hands both paticntly and | the ruin that fell on his family, is not known, Here the queen of E;land, 
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© thankfully, I cannot deny, but your grace hath great cauſes many | by an unheard-of precedent was brought to the bar, and indicted of high | 
« ways of . heavineſs: and alſo that in the wrongful eſti- | treaſon. he crimes u. . on her were, that ſbe had procured her brother 
* mation of the world, your graces honour of every part is ſo highly | and the other four te he with her, which they bad done often; that ſhe had fan 
„touched (whether the things that commonly be orgs of, be true or | to them, that the king never had her heart, and had ſaid to every one of them by 
« not,) that I remember not that ever Almighty God ſent unto your | themſelves, that ſhe loved tham better than any perſon whatſoever, Which was' 
« grace, any like occaſion to try your graces conſtancy throughout, | to the fander of the Yue that was begaiten let toten the king and her. And this 
« whether your highneſs can be content to take off Gods hand, as well | was treaſon, according to the ſtatute made in the 26th year of this reign þ 
« things dilpleaſant, as pleaſant. And if he find in your moſt noble | (fo that the law, that was made for her and the iſſue of her marriage, is ] 
% heart ſuch an obedience unto his will, that your grace, without | now made uſe of to deſtroy her). It was alſo added in the indictment, 1 
\ © murmuration and overmuch heavineſs, do accept all adverſities, not | that ſhe, and her complices, had c:nſþired the kings death; but this it ſeems N 
& Jeſs thanking him, than when all things ſucceed after your graces | was only put in to ſwell the charge, for if there had been any evidence { 
b will and pleaſure, nor leſs procuring his glory and honour; then I | for it, there was no need of ſtretching the other ſtatute, or if they could 1 
„% ſuppoſe your grace did never thing more acceptable unto him, ſince have proved the violating of the queen, the known ſtatute of the twenry-/ 1 
„ your fl. governance of this your realm. And moreover, your | fifth year of the reign of Edward the third had been ſufficient. When ff 
«© grace ſhall give unto him occaſion to multiply and encreaſe his graces | the indictment was read, ſhe held up her hand, and pleaded not guiliy, 0 
© and benefits unto your highneſs, as he did unto his moſt faithful | and ſo did her brother, and did anſwer the evidence was brought againſt 3 
60 N unto whom, after his great calamities and heavineſs, for | her diſcreetly. One thing is remarkable, that Jari Smeton, who was the V 
« his obedient heart, and willing acceptation of Gods ſcourge and rod, | only perſon that confeſſed any thing, was never confronted with the F 
« Addidit ei Dominus cuncta duplicia, And if it be true, that is openly | queen, nor was kept to be an evidence againſt her; for he had received 
& reported of the queens grace, if men had a right eſtimation of things, | his ſentence three days before, and ſo could be no witneſs in law. But te 
« they ſhould not eſteem any part of your graces honour to, be touched | perhaps, though he was wrought on to confeſs, yet they did not think vc 
« thereby, but her honour only to' be clearly diſparaged., And I am be had confidence enough to aver it to the queens face. Therefore the evi- . 
te in ſuch a perplexity, that my mind is clean amazed. For I never had | dence they brought, as Spelman ſays, was the oath of a woman that was 40 
te better opinion in woman, than I had in her; which maketh me to | dead, yet this, or rather the terror of off-nding the king, ſo wrought on «c 
« think, that ſhe ſhould not be culpable. And again, I think your | the lords, that they found her and her brother guilty; and judgment was « 
« 


« highneſs would not have gon ſo far, except ſhe had ſurely been cul- | given, that ſhe ſhould be burnt, or beheaded at the kings pleaſure, Upon 
= « pable. Now I think that your grace beſt knoweth, that next unto | which Spelman obſerves, that whereas burning is the death which the law 
| « your grace, I was molt inch, unto her of all creatures living. | appoints for a woman that is attainted of treaſon, yet fince ſhe had been 
=_ «© Wherefore I moſt humbly beſeech your grace, to ſuffer me in that, | queen of England, they left it to the king to determine, whether ſhe 
« which both Gods law, nature, and alſo her kindneſs, bindeth me ſhould dye ſo infamous a death, or be beheaded. But the judges com- 
. | « unto; that is, that I may with your graces favour wiſh and pray | plained of this way of proceeding, and fail, ſuch a disjunctive in a judg- 
«« for her, that ſhe may declare her ſelf inculpable and innocent. And | ment of treaſon, had never been ſeen. The lord Rochford was alſo con- 
if ſhe be found culpable, conſidering your graces goodneſs towards | demned to be beheaded and quartered. Yet all this did not ſatisfie the 
eher, and from what condition your grace of your only meer goodneſs | enraged king, but the marriage between him and her muſt be annulled, 
«* took her, and ſet. the crown upon her head; I repute him not your | and the iſſue illegitimated. The king remembred an intrigue that had 
«graces faithful ſervant and ſubject, nor true unto the realm, that | been between her and the ear] of Northumberland, which was mentioned 
« would not deſire the offence without mercy to be puniſhed, to the ex- | in the former book; and that he then lord Piercy ſaid to the cardinal), 
«*« ample of all other. And as I loved her not a little, for the love which | That he had gone fo far before witneſſes, that it lay upon his con- 
I judged her to bear towards God and his goſpel; ſo if ſhe be proved | * ſcience, fo that he could not go buck,” This it's like might be ſome 
% euipablo, there is not one that loveth Cod and his goſpel, that ever | promiſe he made to marry her, per ve, b de futuro, which though it was 
« will favour ber, but muſt hate her above all other; and the more they | no precontract in itself, yet it ſeems the poor queen was either ſo ignorant 
% favour'the goſpel, the more they will hate her: for then there was | or ſo il]-adviſed, as to be periwaded afterwards it was one; though it's 1 00 
„ never creature in our time that ſo much flandered the goſpel. And | certain that nothing, but a contract per verba de præſenti, could be of any 1 5 
« God hath ſent her this puniſhment, for that ſhe feignedly hath pro- force to annul the Frbſequent marriage. The king and his council, re- Lug 
„ ſeſled his gofpel in her mouth, and not in heart and deed, And | flecting upon what it ſeems the eri had told him, reſolved to try ſcal 
se though ſhe have offended fo, that ſhe hath deſerved never to be recon- what could be made of it, and preſſed the ear} of Northumberland to con- Joo! 
« ciled unto. your graces favour; yet Almighty Cod hath manifoldly | feſs a contract between him and her. But he took his oath' before the d 
& declared his modal towards your grace, and never offended you. | two arch-biſhops, that there was no contract, nor promiſe of marriage 


«© But your. grace, I am ſure, knowledgeth that you have offended him. | ever between them, and received the ſacrament upon it, before the duke gs. 
„ Whetefoce I truſt that your grace will bear no leſs entire favour unto | of Norfolk, and others of the kings privy council ; wiſhing it might be to * 
« the truth of the goſpel, than you did before: forſomuch as your | his damnation, if there was any ſuch thin (concerning which 1 have ji 
. « graces favour to the goſpel, was not led by affection unto her, but | ſeen the original declaration under his on hand). Nor could they draw «c 
« by zeal unto. the truth. And thus I beſeec | v2 


1 God, whoſe any confeſſion from the queen, before the ſentence; for certainly if they 
0 golpe! he hath ordained your grace to be defender of, ever to pre- could have done that, the divorce had gene before the tryal ; and then 
„ Terve your grace from all evil, and 15 you at the end the promiſe | ſhe muſt have been tryed only as mirchioneſs of Pembroke, But now ſhe 
«of his goſpel, From Lambeth, the 3d day of May. | den lying under ſo terrible a ſentence, it is moſt probable, that either ſome 
| „ ee ig vo, | hopes of life were given her; or at. leaft, ſhe was wrought on by the 
1 „After I had written this letter unto your grace, my lord chan- . of mitigating that cruel part of her judgement, of being burnt, 
3 s cellar, my lord of ' Oxford, my lord of Suſſex, and my ford chamber- | into the milder part of the ſentence, of having ber head cut off; fo * ſhe 
: . * Jain of ra graces houſe, ſent for me to come unto the Star-Cham- | confeſſed a pre- contract, and on the 15th of Hay was brought to Lambeth; 
e ber; and there declared unto me ſuch things as your graces pleaſure | and in court, the aMicted arch-biſhop ſitting judge, Emme perſons of 
„ was they ſhould make me privy unto. For the which I am moſt quality being preſent, ſhe confeſſed ſome juſt and lawful impediments; 
e bounden unto your grace. And what communication we had to- by which it was evident, that her marriage with the king was not valid. 
«+. gether, I doubt not, but they will make the true report thereof unto | Upon which confeſſion, her marriage between the king and her was 


—=_ % your grace, I am routing y ſorry, that ſuch faults can be proved judged to have been null and void. The record of the ſentence'is burnt; 
Gn . y.the | queen, as I heard of their relation. But I am, and ever ſhall | but theſe particulars are 1 the act that paſſed in the next parlia- 
de, your faithful ſubjeR,. ve ra I + | ment, touching the ſucceſſion to the erown; It "ſeems this was ſecretly 
ppl Your graces moſt [done, for Spelman writes of it thus; It was ſaid, there was a'divorce made 
33 3 =. , humble ſubſect, between the king and her, upon her confeſling a precontract with another 
FF and chaplain, ' | before her marriage with the King: ſo that it was then only talkt of, but 

5 * 1 5 . ain 8 5 3 BETTS Ras þ Cantuarienſis. not nerally kno n. 05 gw ann ii. | 51 8 . „ 7 
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_— ed practiſing, to get further evidence for che tryal ;\ which was not] muſt be unjuſt ; for if the marriage between the king and her was null 
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ed ̃ẽ ) [This 45 0; miſtake. The queen's father- was not one of ber judges, as biſhop, Burnet 40 in another. 
n 4 lo eo os " a 0 1 | LE NE & » 2 hy | "Wok (- | She R. "Woh A 1 N 2 4 
„. pe n een. See Addend: 1 1. Burn; Reformat. p, 303 %/%% ˖ ů ũ//½k;75;5 sꝝ?]nt( . „ 
. k 4 N | . 2 * = v — 
a | 80 ; \ . G 6 * : i : 
8 | - "I 


3 > "IR 4 « } 70 R D 
=. $ : 4 8 61 


, , "+ > 

? F . % 

# 8 9 3 * o 4 : * 
I. - | 8 3 8 
| . + Ree i 8 | X — 
* . 8 8 $ a 4 ec « 9 g MY YL 4 
' c 3 4 4 1 1 8 
> . * * 5 ya * N | 
X : bt 1 e x o 222 75 2 * \ oe Tf 7. * 0 
3 o \ o - = 
& 7 46 44 . þ 1 8 * 924 ir 4 h * 
F 85 Fi \ © g 8 5 . a n * 
5 a" ' 4 2 7 h l - — 70 : 
b r 5 ; | "3 


1 * gen *16.8 am 8 0 f 
9 6 _ * 

r 
1 E 4 s Ca - * 2 1 


from the beginning, then ſince ſhe was not the kings wedded wife, 
== there could be no adultery : and her marriage to the king was either a 
ue marriage, or not; if it was true, then the annulling of it was unjuſt, 
ud if it was no true marriage, then the attainder was unjuſt; for there 
could be no breach of that faith which was never given: So that it is 
Jain, the king was reſolved to be rid of her, and to ware her 
daughter, and in that tranſport of his fury, did not conſider that the 
bf. | very method he took, diſcovered the unjuſtice of his proceedings againſt 
XX her. Two days after this, ſhe was ordered to be executed in the Green 
on Tauer. Hill, How ſhe. received theſe tidings, and how ſtedfaſt ſhe 
continued in the proteltations of her innocence, will beſt appear by the 
ſollowing circumſtances. The day before ſhe ſuftered, upon a ſtrict 
ſearch s 4 her paſt life, ſhe called to mind, that ſhe had played the ſtep- 
mother too ſeverely to lady Mary, and had done her many injuries. 


the chair of ſtate ;' which the other, after ſome ceremony, doing, ſhe 
ſell down on her knees, and with many tears charged the lady, as ſhe 
would anſwer it to God, to go in her name, and do as ſhe had done, to 
the lady Mary, and aſk her forgiveneſs for the wrongs ſhe had done her. 
And ſhe ſaid, ſhe had no quiet in her conſcience, till ſhe had done that. 


could not ſo eafily pardon theſe injuries; but retained the reſentments of 
them her whole life, | | | ; 
This ingenuity and tenderneſs of conſcience about leſſer matters, is a 
reat preſumption, that if ſhe had been guilty of more eminent faults, 
be had not continued to the laſt denying them, and making proteſtations 
of her innocency. For that ſame night ſhe ſent her laſt meſlage to the 
king, and acknowledged her ſelf much obliged to him, that had con- 
tipued ſtill to advance her. She ſaid, he had, from a private 3 
woman, firſt made her a marchioneſs, and then a queen; and now, 
fince he could raiſe her no higher, was ſending her to be a faint in 
Heaven: She proteſted het innocence, and recommended her daughter 
to his care. And her carriage that day ſhe died, will appear from the 
following letter writ by the lieutenant of the Teer, copied from the 
original, which I inſert, becauſe the copier imployed by the lord Her- 
bert has not writ it out faithfully ; for I cannot think that any part of it 


was left out on deſign. | 
* Sir, Theſe ſhould be to advertiſe you, I have received your letter, 
« wherein you would have ſtrangers conveyed out of the Teer, and ſo 
* they be by the means of Richard en and William Cooke, and Myiſpoll. 
in But the number of ſtrangers paſt not thirty, and not many of thoſe 
% armed; and the ambaſlador of the emperor had a ſervant there, and 


known in London, I think here will be but few, and I think a reaſon- 
* able number were beſt, for I ſuppoſe ſhe will declare her ſelf to be a 
« good woman, for all men but for the king, at the hour of her death, 
by For che worhing ſhe ſent for me, that I might be with her at ſuch 
time as ſhe received the Good Lord, to the intent I ſhould hear her ſpeak 
*c as touching her innocency alway to be clear. And in the writing of 
de this, ſhe ſent for me, and at my coming ſhe ſaid : Mr. King ſton, I hear 
& fay 1 ſhall not die aforenoon, and 1 am very ſorry therefore, for I 
« thought to be dead by this time, and paſt my pain. I told her, it 
« ſhould be no pain, it was ſo ſottle. And then ſhe ſaid, I heard ſay 
« the executioner was very good, and I have a little neck, and put her 
hands about it, laughing heartily, I have ſeen many men, and alſo 
© women, executed; and that they have been in great ſorrow, and to 
« my knowledge this lady has much joy and pleaſure in death, Sir, her 
« almoner is continually with her, and had been ſince two a clock after 
« midnight. I'his is the effect of any thing that is here at this time, 
and thus fare you well, _ | | 55 
„„ Nurt, 
3 „ 9855 William Kingſton,” 
A little before noon, being the 19th of May, ſhe. was brought to the 
ſcaffold, where ſhe made a ſhort ſpeech to a great company that came to 


Aukes of Sf and Richmond, the lord chancellor, and ſecretary Crom- 
well, with the lord mayor, the ſheriffs and aldermen of London. She 
% ſaid, ſhe was come to die, as ſhe was judged by the law); ſhe would 
« accuſe none, nor ſay any thing of the ground upon which ſhe was 
* judged. She prayed heartily for the king; and called him a moſt mer- 
*.cifu} and gentle prince, and that he had been always to her, a good, 
« gentle, ſoveraign lord: and if any would meddle with her cauſe, ſhe 
8 8 them to judge the beſt. And ſo ſhe took her leave of them, 
* and of the world; and heartily defired they would pray for her.“ After 
the had been ſome time in her devotions, her laſt words being, To Chin 
Fammend my foul; her head was cut off by the hangman of Calais, who 
was brought over as more expert at beheading than any in England: her 
eyes and ſips were obſerved to move after her head was cut off, as Spelman 
writes ; but her body was thrown into a common cheſt of elm-tree that 
was made to put arrows in, and was buried in the chappel within the 
| Tawer before twelve a clock. 3 


2 May 15 36, but it ſeems it was concerted before; for a 


{ | | | 
: 1 was ſummoned, at leaſt the writs were teſted the 27th of April 
r —_—. | 5 AA 
t 


There is a long account of her ſufferings wen by Meteren, in that 


excellent hiſtory that he wrote of the wars in the Netherlands, which he 
- 8 took from-a full relation of it, given by a French gentleman, Griſþin, who 
J was then in London and as Meteren relates the matter, wrote without 
1 partiatity. He begins it thus.“ There was a gentleman, who blamed 
] * his litter for ſome lightneſs that appeared in her behaviour ;, ſhe ſaid 
«the queen did more « I the did; for ſhe admitted ſome of her court 


i come into her chamber at undue hours; and named the lord Roth- 


But though ſhe did in this what became a Chriſtian, the lady Mary 


TH E traged of queen 3 followed ſoon after this: it broke out on 
the firſt o 


, 


| 


Upon which, the made the lieutenant of the Tower's lady fit down in | like, and harder meaſyre, by the ſame means. 


„ honeſtly put out: Sir, if we have not an hour certain, 2s it may be 


hook on the laſt ſeene of this fatal tragedy : the chief of whom were the | 


| of, and improved by the buſie emilfaries of Rome and Spain, 


for High Treaſon, | 13 


| Her brother with the other four did alſo ſuffer ; none of them were, 
9 but they were all beheaded, except Smeton, who was hanged, 
t was generally ſaid, that he was corrupted into that confeſſion, and had 
his life promiſed him; but it was not fit to let him live to tell tales. 
Norris had been much in the kings favour, and an offer was made him of 
his liſe, if he would confeſs his guilt, and accuſe the queen. But he 
generouſly rejected that un-handſom | propoſitian, and faid, “ That in 
* his conſcience he thought her innocent of theſe things laid to her 
«© charge; but whether ſhe was or not, he would not accuſe her of any 
thing, and he would die a thouſand times, rather than ruin an inno- 
„cent perſon.” 8 5 HD | 

Theſe proceedings occaſioned as great variety of cenſures, as there 
were diverſity of intereſts. The Popiſh party ſaid, the juſtice of God 
was viſible, that ſhe who had ſupplanted queen Katherine, met with the 
Some took notice of her 
faint juſtifying her ſelf on the ſcaffold, as if her conſcience had then pre- 
vailed ſo far, that ſhe could no longer deny a thing, for which ſhe was 
fo ſoon to anſwer at another tribunal. But others thought her care of 
her daughter made her ſpeak ſo tenderly; for ſhe had obſerved, that 
queen Katherines obſtinacy had drawn the kings indignation on her daugh- 
ter; and therefore that ſhe alone might bear her misfortunes, and derive 
no ſhare of them on her daughter, the ſpake in a ſtile, that could give 
the king no juſt offence : and as ſhe ſaid enough to juſtifie her ſelf, ſo ſhe 
ſaid as much for the kings honour, as could be expected. Yet in a letter 
that ſhe wrote to the king from the Tower, (which will be found in the 
Collection,) ſhe pleaded her innocence, in a ſtrain of ſo much wit, and 
moving paſſionate eloquence, as perhaps can ſcarce be parallel'd: cer- 
tainly her ſpirits were much exalted when ſhe wrote it, for it is a pitch 
above her ordinary ſtile. Yet the copy | take it from, lying among Crom- 
wells other papers, makes me believe it was truly written by her, 

Her carriage ſeemed too free, and all people thought that ſome free- 
doms and levities in her had encouraged thoſe unfortunate perſons to 
ſpeak ſuch bold things to her, ſince 2 attempt upon the chaſtity, or 
make declarations of love, to perſons of ſo exalted a quality, except they 
ſee ſome invitations, at leaſt in their carriage, Others thought that a 
free and jovial temper Ide with great innocence, though with no 
diſcretion, lead one to all thoſe things that were proved againſt her; and 
| therefore they concluded her chaſte, though indiſcreet. Others blamed 
the king, and taxed his cruelty in proceeding fo ſeverely againſt a perſon 
whoſe chaſtity he had reaſon to be aſſured of, fince ſhe had reſiſted his 
addreſſes near five years, till he legitimated them by marriage. But others 
accuſed him, It is certain her carriage had given juſt high, of ſome jea- 
louſie, and that being the rage of a man, it was no wonder if a king of 
his temper, conceiving it againſt one whom he had ſo ſignally obliged, 
was tranſported into unjuſtifiable exceſſes. 1 | 

Others condemned Cranmer, as a man that obſequiouſly followed all 
the kings appetites; and that he had now divorced the king a ſecond 
time, which ſhewed that his conſcience was governed by the kings plea- 
ſure as his ſupreme law. But what he did was unavoidable, For whats 
ever motives drew from her. the confeſſion of. that precontract, he was 
obliged to giye ſentence. upon it: and that which ſhe confeſſed, bein 
ſuch as made her incapable to contrad marriage with the king, he coul 


— 


not decline the giving of ſentence upon ſo formal a een. Some 
loaded all that favoured the Reformation : and. faid; It now appeared 
what a woman their great patroneſs and ſupporter had been, But to, 


thoſe it was anſwered, That her faults, if true, being ſecret, could caſt no 
reflection on thoſe, who being ignorant of them, made uſe of her pro- 
tection. And. the church of Rome, thought not their cauſe ſuffered by 
the enraged crielty and ambition of the curſed Irene, who had convened 
the ſecond council of Nice, and ſet up the worſhip of images again in the 
eaſt ; whom the popes continued to court and magnifie, after her bar- 


' | barous murder of her ſon, with other acts of unſatiated ſpite and am- 


bition. Therefore they had no reaſon to think the worſe of perſons for 
claiming the protection of a queen, whoſe faults (if ſhe was at all erimi - 
nal,) were unknown to them when they made uſe of her. 1 
Some have ſince that time concluded it a great evidence of her guilt, 
that during her daughters long and glorious reign, there was no full nor 
compleat vindication of her ubliſhed, For the writers of that time 
thought it enough to ſpeak honourably of her; and in general, to call 
her innocent, but none of them ever attempted a clear aileuflon of the 
particulars laid to her charge. This had been much to her daughters 
honour, and therefore, ſince it was not done, others concluded it could 
not be done; and that their knowledge of her guilt reſtrained their pens, 
But others do not at all allow of that inference, and think rather, chat _ 
it was the great wiſdom of that time not to ſuffer ſuch things to be called 
in queſtion, ſince, no wiſe government will admit of a debate about the 
 Elearneſs of the princes title, For the very attempting to prove it weak - 
ens it more, than any of the proofs that are brought can confirm it; 
therefore it was prudently done of that queen and her great miniſters, 
never to ſuffer wy vindication or. apology to be written. Some indiſ- 
cretions could not be denied, and theſe would all have been catched hold 


4 Naa 


« ford, Nerris, Waſton, Brereton, and Snsten the muſician {and ſhe fut 
&« to her brother, that Smeton could tell much more: all this was carried 
«©. ein, y 
When the matter broke out on the firſt of May, the king who loved - 
Norris, ſent for him, and ſaid, if he would confeſs thoſe thiugs with 
which the queen was charged, he ſhould neither ſuffer in his perſon, nor 


and were found guilty, he ſhould ſuffer the extremity of the law. Norrir 
anſwered, he would much rather die than be: diſk 
that it was all falſe, : which he was ready to juſtify in a combat against 


F 


his eſtate 3 nor ſo much as be put in priſon: but if he did not con ſeſe, 125 
y of ſuch ſalſnocd: 2 g 


any perſon whatſoever 1 ſo he was ſeot with: the reſt to the Tower g ue 
nee Smeten was all that was brought again the queen: be, 2 © 
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. Was belle d, was prevailed on to accuſe her: yet he was condemned con- 
trary to the promiſe that had been made him: but it was pretended that 


his crime was, that he had told his ſuſpicions, to others, and not to the 
king: and when it was alledg'd that one witneſs was not ſufficient, it 
was anſwered that it was ſufficient, He adds, that the queen was 7 the in 
the Tower; and that ſhe defended her honour, and modeſty, 'in fuch a 
way, as to ſoften the king (for ſhe knew his temper) by ſuch humble de- 

rtment, to favour her daughter. She was brought to her trial without 
Paving any advocate allow her; having none but her maids about her. 
A chair was ſet for her, and ſhe looked to all her judges with a chearful 
countenance, as ſhe made her curtſies to them, without any fear: ſhe 
behaved her ſelf as if ſhe had been ſtill queen: ſhe ſpoke not much in her 
own defence ; but the modeſty of her countenance pleaded her innocence, 
much more than the defence that ſhe made; ſo that all who ſaw or heard 
her, beljeved her innocent. Both the magiſtrates of London, and ſeveral 


others who were there, ſaid, they ſaw no evidence againſt her; only it 


appear'd, that they were reſoly'd to be rid of her: ; | 
| She was made to lay aſide all the characters of her dignity : which ſhe did 
willingly ; but ſtill proteſted her innocence, When ſhe heard the ſen- 
tence, that ſhe was to be beheaded, or burnt, ſhe was not terrified ; but 
lifted up her hands to God, and ſaid, 4 O Father! O Creator! Thou, 
4 who art the way, the truth, and the life; thou knoweſt that I have 
6% not deſerved this death,” And turning herſelf to her ö udges, * 4 uncle, 
the duke of at, being the lord high ſteward) ſhe ſaid, 4 My lords, 
& T will not ſay that your ſentence is unjuſt; nor preſume, that my 
4e opinion ought to be preferred to the judgment of you all, I believe 
% you have reaſons, and occaſions of ſuſpicion and jealouſy, upon which 
& you have condemned me: but they muſt be other, than thoſe that have 
been produced here in court; for I am. e e of all theſe 
* accuſations; ſo that I cannot aſk pardon of God for them. I have 
» been always a faithful and loyal wife to the king. I have not, perhaps, 
« at all times ſhewed him that humility and reverence, that his goodneſs 


c to me, and the honour to which he raiſed me, did deſerve, I confeſs, | 


& J have had fancies and ſuſpicions of him, which I had not ſtrength nor 


God knows, and is my witneſs, ' 


« (diſcretion 7 to manage: but Gg 
4e that I never failed otherwiſe tow arg 
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and I ſhall, never confeſs 
« any other, at the hour of my death think that I ſay this, on 
delgn to prolong my life: God has me to know how to die; 

« and he will fortify my faith. Do not ift that I am fo carried in my 
© mind, as not to lay the honour of my chaſtity to heart; of which I 
* ſhould make ſmall account now in my extremity, if I had not main- 
« tained it my whole life long, as much as ever queen did. I know, 
« theſe my laſt words will ſignify nothing, but to juſtifie my honour and 
As for my Nee er, and thoſe others, who are unjuſtly 

© condemned, I would willingly ſuffer many deaths, to deliver them: 
« hut ſince I ſee it ſo pleaſes the king, I mu rg bear with their 
% {eath, and ſhall accompany them in death, with this aſſurance, that 
« J ſhall lead an endleſs life with them in peace.” She ſaid all this, and 


a great deal more: and then, with a modeſt air, ſhe roſe up, and took 
leave of them all. 
firſt, He exhorted thoſe who ſuffered with him, to die without fear; 
% and ſaid to thoſe that were about him, that he came to die, ſince it | 


Her brother, and the other gentlemen, were executed 


&« was the king's pleaſure that Tt ſhould be ſo, He exhorted all perſons, | 


« not to truſt to courts, ſtates, and kings, but in God only. He had 
&« deferyed a heavier puniſhment for his other ſins; but not from the 
„% king, whom he had never offended. Yet he prayed God to give 
* him a long, and a good life, With him, all the reſt ſuffer'd a death, 
& which they had no way deſerved. Mark Smeton only confeſſed, he 
6 had deſerved well to die: which gave occaſion to many reflections. 

When the queen heard how her brother and the other gentlemen 
4% had fuffered, and had ſealod her innocence with their own blood; but 
ec that Mart had confeſs'd, he deſerved to die; ſhe broke out into ſome 
& paffion; and ſaid ; Has he not then clear'd me of that publick ſhame he 


* has brought me to? Alas! I fear his ſoul ſuffers for it, and that he is 
„„ now puniſhed for his falſe accuſation, 
g 4%/Sthers, I doubt not, but they are now in the preſence of that Great 


But for my brother, and thoſe 


„ King, before whom I am to be to-morrow,” _ 

It ſeems, that gentleman knew nothing of the judgment that paſſed 
at Lambeth, annulling the marriage : for it was cranfatted ſecretly. It 
could have no foundation or colour, but from that ſtory mention'd in 
Cavendiſh's life of Woſſy, of the lord Percy's addreſſes to her. He was 
now examined upon that: but it will appear from his letter to Cromwell, 


that he ſolemnly purged both himſelf and her, from my precontract ; | 
hat he received | 


pep examined upon bath by the two archbiſhops : and t 
he ſacrament upon it, before the duke of Norfolk and ſome of the king's 


council that were learned in the ſpiritual law; affuring them by his oath, | 
and by the ſacrament that be had received, and 2 to receive, that 


there was never any contract, ot promiſe of marriage, between her and 

him. This he wrote on the 13th of May, four days before the queen's 
ecution ;z which will be found in the Collection. 

Thie thews plainly, that ſhe was prevailed on, between feat and hope, 


to confeſs a precontract, the perſon not being named. 


The French gentleman gives the ſame account of the manner of her 
death, and of her ſpeech, that all the other writers of that time do. 
„When ſhe was brought to the place of execution, within the Tower, 
% he ſays, her looks wert chearful; and ſhe never appeared moro beauti- 
„ ful, than at that time. She ſaid to thoſe abougy her, Be not ſorry to 
«ſee me die thus ; but pardon me from your hearts, that I have not ex- 


. preſſed to all about me, that mildneſs that became me; and that I 
« have not done that good, that was in my power to do. She prayed for | 


rocurers of her death, Then, with the aid of 


46 thoſe who were the 
her neck with great courage, and ſo ended her 


„ her maids, ſhe un 
« days.” * 1 1 in: & 7 , F. 2 : " 
recital I have tranſlated out of Meteren'z. for I do not find: 
it taten notide of by any of our writers. I leave it thus, without any 

but tat it ſeems a over credi ble. 
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6. The Trial of Anna Boleyn, Oc. 


 Thevnt, a Franciſcan fryar, who for 17 or 18 years, had wandred up and 


down Europe, to prepare materials for his Co/mography, (which he pub. 
liſhed in the year 156 3,) ſays, that many Zng//þ N aſſured him, 
that king Henry p great repentance of his ſins, being at the point 
of death; and among other things, of the injury and the crime com- 
mitted againſt queen Anne Boleyn, who was falſly accuſed, and convicted 
of that which was laid to her charge. It is true, Thuanus has very much 
diſgraced that writer, as a vain and ignorant plagiary : but he having 
been of the order that ſuffered ſo much for their adhering to queen Ka- 
therine, is not to be ſuſpefted of partiality for queen Anne, We mult 
leave thoſe ſecrets to the great day. 4 ee DR 


The earl of Northumberland's letter to Cromwell, denying any 
contract, of promiſe of marriage, between queen Anne and bim. 
M R. Secretary, this ſhall be to ſignifie unto you, that I perceyve by 
fir Raynold Carnaby, that there is ſuppoſed a precontract between the 
queen and me; whereupon I was not only heretofore examined upon my 
oath before the archbiſhopps of Canterbury and York, but alſo received the 
bleſſed ſacrament upon the fame before the duke of Norfo/h, and other the 
king's highnes couneil learned in the ſpirituall Jaw ; affuring you, Mr. 
Secretary, by the ſaid oath, and bleſſed body which affore I received,” and 
hereafter intend to receive, that the ſame may be to my damnation, if 
ever there were any contracte, or promiſe of marriage between her and 
me. At Newyngton-Green, the xiijch- day of Mae; in the 28th year of 
the reigne of our ſoveraigne lord king Henry the VIIItn. 
| 1 | | Dur aſſured, e ie 

Northumberland! 


4 Extract from Appen. to 1 Burn. Reformat. Pp. 134. 
| Queen Ann Boleyn's laſt letter to king Henry. = 


SIR, tr * = 1 
* OUR grace's diſpleaſure, and my impriſonment, are things ſo ſtrange 
unto me, as what to write, or what to excuſe, I am altogether ig- 
norant. Whereas you ſend unto me (willing me to confeſs a truth, and 
ſo obtain your favour) by ſuch an one whom you know to be mine an- 
tient profeſſed enemy; I no ſooner received this meſſage by him, than 
I rightly conceived your meaning z. and if, as (ale ſay, confeſſing a truth 
indeed may procure my ſafety, I ſhall with all willingneſs and duty per- 

form your command, | | | a as 
But let not your grace ever imagine that your poor wife will ever be 
brought to acknowledge a fault, where not ſo much as a thought thereof pre- 
ceded, And to ſpeak à truth, never prince had wife more layal in all duty, 
and in all true affection, than you haye ever found in Au Boleyn, with 
which name and place I could 4 have contented my ſelf, if God 
and your grace's pleaſure had been ſo pleaſed. Neither did I at any time 
ſo far forget my ſelf in my exaltation, or received. queenſhip, but that 
I alwayes looked for ſuch an alteration as now I find ; for the ground of 
my preferment being on no ſurer foundation than your grace's fancy, the 
leaſt alteration, I knew, was fit and ſufficient to draw that fancy to ſome 
other ſubject. You have choſen me, from a low eſtate, to be your queen 
and companion, far beyond my deſert or deſire, If then you found me 
| worthy of ſuch honour, good your grace let not any light fancy, or bad 
counſel. of mine enemies, withdraw your. princely. tavour from me; nei- 
ther let that ſtain, that unworthy ſtain of a diſloyal heart towards your 
good grace, ever caſt ſo ſoul a blot an your, moſt dutiſul wife, and the 
infant princeſs your daughter: try me, good king, but let me have a 
lawful trial, and let not my ſworn enemies fit as my accuſers and judges; 
yea, Tet me receive an open trigh, for my truth ſhall fear no open ſhame; 
then ſhall you ſee, either min Wpocency cleared, your ſuipicion and 


| conſcience ſatisfied, the ignomi yand ſlander of the world ſtopped, or 
my guilt openly declared. So that whatſoever God or you may deter- 
mine of me, your grace may be freed from an open cenſure; and mine 
offence being ſo lawfully proved, your grace is at liberty, both before 
God and man, not only te execute worthy puniſhment, on me as an un- 
| lawful wife, but to follow. your affection, already ſettled on that party, 


for whoſe ſake I am now as I am, whoſe name I could ſome good while 
| owns, have pointed unte; your grace being not ignorant of my ſuſpicion 
therein. 9 15 | 1 60 7, . ä 
But if you have already determined of me, and that not only my death, 
but an infamous ſlander muſt bring you the enjoying of your deſired hap- 
pineſs; then I defire of God, that be will pardon your great ſin therein, 
and likewiſe mine enemies, the inſtruments thereof; and that he will not 
call you to a ſtrict account for your unprincely and cruel uſage of me, at 
his general judgment - ſeat, where both you and my ſelf. muſt ſhortly ap- 
pear, and in whoſe judgment I doubt not (whatſoever the world, may 
yow 25977 me) mine innocence ſhall be openly known, and, ſufficiently 
cleared. - | | eh | 
N. My laſt and only requeſt ſha]l be, that my ſelf may only bear the bur- 


* 


a" your grace's diſpleaſure, and that it may not touch the innocent 


1 of thoſe poor gentlemen, who (as I underſtand) are likewiſe in 
rait impriſanment for my ſake, If ever I have found favour in your 
ſight, if ever the name of Aan Boleyn hath been pleaſing in your ears, 
then let me obtain this requeſt; and I will fo leave to trouble. your grace 
any further, with mine earneſt progere to the Trinity to have your grace 
in his good keeping, and to direct you in all your, actigng. From my 


leful priſon i 8 Tower, his 6th of 47 
; dole ul prilon in the Teer, Nis ON of A de lt za 
a \ 3 Es. 33 19 * 1 . Rt f 
6 * *. — * 9 1145 4 "LD , 1 7 "Your 0 ſt 1 al 71 ; * 13 N 1 
af en * 1 ; 2 and © + R 
f S 3.7 2 | - #4 41 0 * 0 A SL * 1 4 3 8 N mou oyal, „ ever 82 Fl 4 
: 1 1 ; 1 &. 8 
: 5 A it | 1 1 N © 2 8 . + L's ; TS. 0 52 = 11 4 Py I * 8 
a % ' . * * 122 1 
FRY Ts e 
* 5 %* 28 * 1 wn 6 Is" * > 1 - 9 C Tk. 7 ö * 3+: a 
| | Y \ FER 
Nes | Tt Ann Boles 
CY N 
b 8 1 5 1 % 8 2 » 3 7114 Dr 
& 4 F , 
=” 
»4 „ 


Tus gear, [1536] in the month of May, queen Anne Boleyn was 
IF ' 1 beheaded : 4 great friend and patroneſs of the reformed religion. 

US - $he was yery nobly charitable, and expended large 1 in all manner of 
dcs of liberality, according to her high quality. And among the reſt of 
ber ways of. Miez this Chriſtian virtue, ſhe being a favourer of learn- 
. together with her father, the. Wan 1 

ber brother, maintained divers ingenious men at the univerſities. Among 


©: | Mr. Page, aft rward lord Paget, and ſecretary of ſtate: all which in 
ber time, Were favourrrs of the Goſpel, though afterwards they relapſed, 

Ok Paget, one, hach obſerved, that he was a moſt earneſt Proteſtant, and 
Wo being ig, Camprid, e, gave unto one Raynold Wift, Luther's book, and 
tber hooks of the Germans, as Franciſeus Lambertus de Seftis : and that, 
Nat that time, he read Melandthon's rhetorick openly in Trinity-hall ; and 
was a majnta & of Dr. Barnes and all the Proteſtants then in Cambridge, 
any religious perſons out of their cowles. ; 


8 v4 9 
and helped ; Peron .CO | | 
1 This queen was alſo a great favourer of thoſe that ſuffered for religion, 


5 Let this letter enſuing, writ by her to Crumwel, ſtand upon record here, 


+ | ſhewing both her love to ſuch ſufferers, and her high eſteem of the word 
== of God. 

| By the Queen. 
e Aune the Queen. Truſty and right well beloved, wee greet you well. 


&« And whereas, we be credibly enformed, that the bearer hereof, Rychard 
„Herman, merchant, and citizen of Antwerp in Brabant, was, in the 
44 time of the late lord cardinal, put and expelled from his freedom and 
„ fellowſhip of and in the £ng/ih Houſe there, for nothing elſe, as he af- 
7 ut only for thut, that he did, both with his goods and policy, 
« to his „ help 1 
de of the New I eſtament in Engliſb. Wee therefore deſire and inſtantly 
4e pray you, that with all ſpeed and favour convenient, ye woll cauſe this 
« good and haneſt merchant, being my lords true, faithful and lovin 
40 ſubject, to be teſtored to His priſtin freedom, J 

« agfore ſaid.· And the ſooner at this our requeſt: and at your good ple- 
« ſure to hear him in ſuch things as he hath to make further relation 


N 


« of Grenewiah, the xiv. day of May.” 

written by our hiſtorians,” may deſerve divers particular remarks. to be 
ſhewn, concerning this queen's behaviour and her'fpeeches, from the time 
of her commitment to the Tower, to her execution. Which I amenabled to 
give from five or ſix letters of fir William Kyng/ton, ceiiſtable, or (as others) 
lieutenant, of the Tower, to ſecretary Crumwe!l. And I do it the rather, to 


exactly and diſtinctly; which biſhop Burnet hath ſet down from the ſame 
papers, more briefly and imperfectly. And perhaps upon the reading of 
what follows, ſome things which that reverend author attributes to fits 
and vapours in the queen, may find a better and truer interpretation. The 
lord Herbert alſo has given us only ſome ſhoxt hints of theſe things. 


conducted queen Anne to the Tower, (which was on the 2d of Aay) were 
departed, the ſaid conſtable of the Tower went before her into her lodging. 
And then ſhe ſaid to him, Mr. Ying. ſion, ſhall J go into a dungeon? he 


in at your coronation. Upon which ſhe ſaid, It is too good for me. And 
Further ſaid, Jeſu / baue mercy un me. And-th down, ior. 
ia great pace. And in the ſame ſorrow, fgfWnto a great laughing. An 

fo the did ſeveral times afterwards. "In ſhe deſtred Mr. ng ſton, to 
move the king's highneſs, that-fhe mig have the ſacrament in the cloſet 
by her chamber, that ſhe might pra mercy.” For I am \as clear, ſaid 
the, from the company of man, as for * 
the hing's true wedded wife. And thin ſhe ſaid, Mr. Hug ſton, do you 
know wherefore I am here? and he fad, Nay. And then ſhe aſked him, 
when he faw the king ? he ſaid, not ſince he ſaw him in the Tilt Tard, 


-a diſpleaſure againſt her.] And then ſhe aſked him, I pray you tell me, 
where my lord my father is. He told her, he ſaw him afore dinner in 
the court. O! where is my ſweet brother? ¶ for ſhe feared the king's 
-diſpleafure againſt her, would reach unto all her relations.] King fon 
'replyed, I left him at Yor#- Plact + thinking it convenient to conceal it 
from der, though he was committed the ſame, day. I hear ſay, ſaid ſhe, 
that 1 ſhall he accuſed by three men. Aud I can ſay no more, but, Nay ; 
though you ſhould open my body; and therewith ſhe opened her gown, 


me. And thou and I ſhall die together. And Mart, [another that ac- 
cuſed her] thou art here too. And then with much compaſſion ſhe ſaid, 
O! my mother, thou wilt die with ſorrow. And then ſhe much la- 
mented my lady MWorceſter, (being with child) becauſe her child did not 
ſtir in her body. And wnen the conſtable's wife, being preſent, aſked, 
what might be the cauſe, ſhe ſaid, It was for the ſorrow ſhe took for me. 
ben ſhe ſaid, Mr. Kyng/on, ſhall I die without juſtice? to which he 
replyed, The pooreſt ſubject the king had, had juſtice, And therewith 
ſhe laughed, All theſe ſayings happened that night. The next morning 
in converſation with her, theſe ſpeeches Arenas. related by fir William 
Kineſten in his fore ſaid letter. Mrs, Cofins, a gentlewoman appointed to 
wait upon the queen here, and that lay on her palate bed, ſaid, that Norris 


© queen's amner, that he would ſwear for the queen, that ſhe was a 
+ good woman. And then the ſajd gentlewoman added, ſpeaking to the 
queen, [as 1715 

ad 


Present trouble] Madam, why ſhould there be any ſuch matters ſpoken 
wy Aro. ne Pp c | | a 


Ae 


er father, the lord Miliſpire, and the lord Rochford 
4 rs | could undo him, if ſhe would, And therewith they fell out. 
IF the reſt, were theſe men of note, Dr. Hethe, afterward archbiſhop of 
X York, and ſord chancellor; Dr. Thirlby, afterward biſhop of Ely; and 


ps hurt and hindrance in this world, help to the ſetting forth 
iberty and fellowſhip 
« unto you in this behalf. Leven under our ſignet, at my lord's mannor' | 
ich with the king's council: namely, with my lord of No [who 


was indeed her enemy J. And that he ſaid, [to what ſhe had ſpoken, as it 


Such a material piece of *hiſtory in the king's reign, beſides what is 
ſeems in her own defence Tut, tut, tut; and ſhaking his head three or 


repreſent matters concerning this queen in her afflictions the more largely, 


After the duke of Norfolk, and ſome other of the kings council who had 


anſwered her, No, madam; you ſhall go into.yaur Jodging, that you lay 


as 1 am clear Hom you and again, 


{which' was but the day before at Greenwich, when he ſeemed fyſt to take 


Adding, O] Norris, haſt thou accuſed me? thou art in the Tower with. 


Pong of thoſe that were accuſed about her) did ſay on Saturday laſt unto: 


to enquire of her concerning the occaſion of her 


for High Treaſon. 


called for him, an 


ſeven years, that ever came to England. 


' Kyng ſlon replyed, I pray, it may be 


never was at my chamber; [and ſo could know'leſs, 


\ 


£&Y 


* * 


15 


Exitrati From Strype's Memorials, vol. 1, p. 279. 


of? Marry, ſaid the queen, I bade him do ſo. For I aſked him, why he 


| did not, go through with his marriage [with ſome lady, it ſeems, Norris 


courted], And he made anſwer, he would tarry a time, Then ſaid ſhe, 
You look for dead men's ſhoes. For if ought ſhould come to the king, 
but good, you would look to have me. Then he ſaid, If he ſhould have 
any ſuch thought, he would his head were off. And then ſhe ſaid, ſhe 


And then ſhe ſaid, I more fear 7/;/on [another that was caſt into the. 
Tower about her buſineſs]. For J/:/ton had ſaid unto her, that Norr:s 
came more unto her chamber for her, than he did for Mage [the name, 
I ſuppoſe, of one of the queen's maids, that he courted]. And further, 
Kyng ton related another ſaying, which the queen ſpake to him concerning 
Meſion, [whom alſo ſhe had ſometimes talk with, coming often in her 
way; which might create a jealouſy concerning him] That ſhe had ſpoke 


with him, becauſe he did love her kinſwoman, Mrs, Skelton. And ſuid to 


him, that he loved not his wiſe [ſpoken by way of reproof]. And he 
made anſwer to her again, that he loved one in her houſe better than them 
bot, And the queei ſaid, Who is that? he gave this anſwer, It is your- 
ſelf. And then ſhe defied him, as ſhe ſaid to Kyng/ton [in ſcorne and dif- 
pleaſure, as reflecting upon her honour, undoubtedly}, Thele paſſages 
between the queen and e v/as the cauſe of all their deaths; coming 
ſome way or other to the jealous king's cars. For the, being of a free and 
courteous nature, would exchange words ſometimes, and enter into ſome 
talk with ſuch as ſhe met in the court; and with theſe gentlemen, who 
were of the privy chamber: and fo happened often to come where the was. 
And ſome of their diſcourſe happened to be brought to the king by ſome 
officious perſon, that owed her no good will. 

In another letter to ſecretary Crumwel, he wrote theſe paſſages con- 
cerning the ſaid queen: That ſhe much deſired to have there in her ctofet 
the ſacrament; and alſo her amner for one hour, when ſhe was deter- 
mined to die (that is, to ſuffer death]. After an examination of her at 
Greenwich, before ſome of the cquncil, the ſaid K; ng fon ſent for his wife 
and Mrs. C:/ins (who ba were appointed to be always with her) to 
know of them, how ſhe haßf ene at day. They aid, ſhe had been very 
merry, and made a good did: and after, called for a ſupper. And then 

| aſked him, where he had been all day, And after 
ſome words, ſhe began talk, and ſaid, ſhe was cruelly bandled at Green- 


four times. And as for Mr, Treaſurer, he was, ſaid ſhe, in the foreſt of 
Windfor. You know, added the writer of the letter, what fhe meant by 
that. And then named Mr. Comptroler (another of the council) to be a 
very gentleman. But ſhe to be a queen, and ſo cruelly handled, it was 
never ſeen. \ But I think the king ditb it to you me. And then laughed 
withal: and was very, merry. And then the ſaid, I ſhall have juſtice. 
Then ſaid the conſtable, Have no doubt therein. Then ſhe ſaid, If any 
man accuſe me, I can-fay but nay, And they can bring no witneſs. 

And in ſome communication with the lady Kyng/fton and* Mrs, Co/ins, 
I would to God, ſaid ſhe, I had my biſhops. For they would all go to 


the king for me. For I think the molt part of England prayeth for me. 


And if I die, you ſhall ſee the greateſt puniſhment for me within this 
This ſhe ſpake no doubt in the 
confidence of her innocency ; and God's righteous and viſible judgments 


for the moſt part, for ſhedding innocent blood. And indeed within the 


ſeventh year following, happened a dreadful peſtilence in Londn, and 
many commotions and inſurtectlons to the end of this Teign. ] Ad then, 
ſaid ſhe, ſhall I be in Heaven. For I have done many good dess in my ways. 
Then ſhe took notice of divers women ſet about her, that ſhe liked not; 
ſaying, I think much unkindneſs in the king to put ſuch about me, as I 
never loved. Then Hing fon ſhewed her, that the king took them to be 


- honeſt and good women. But I would have had of my own privy cham- 
ber, reply if" Srl 


ſhe, which I favour moſt, c. e 75 
In another letter of Kyng/ton to Crumwel, he relates, how ſhe deſired of 
him to carry a letter to the ſaid Crumwel [of whoſe friendſhip ſhe had a 


belief J. But he (it ſeems not thinking it ſafe for him to carry letters 
from her) ſaid to her, that if ſhe would tell it him by mouth, he would 


do it. For which ſhe gave him thanks: and added, that ſhe much mar- 
velled, that rhe king's' council came not to her, as ſeeming to be ready 
to juſtify her ſelf. The ſame day ſhe ſaid, we ſhould: Have no rain, till 
ſhe was delivered out of the Tower : it being a ſeaſon that wanted ran: 
[thinking probably that God (who takes care of innoceney) would vin- 
dicate her, by giving, or re eee ee ee To which 
ortly, becauſe of the fair weather: 

adding, you know what I mean I that is, che King's reconeiliation to her}, 
Other occaſional ſpeeches of hers, were theſe, She ſaid concerning 
ſuch women as was ſet about her, that the king wiſt what he did, when 
he put two ſuch about her, as my lady Boleyn, and Mrs, Coins, For they 
could tell her nothing of my lord, her father, and nothing elſe, But that 
ſhe defied them all. [Meaning any about her whoſoever, to be able to 
charge her with any diſhonourable act.] But then upon this, my lady 
Boleyn [her kinſwoman] ſaid to her, Such deſire as you have had to ſuch tales, 


 {tale-carriers or tellers, as ſome perhaps of her women were] have brougtt 


you to this, Then ſaid Mrs. Stoner, [another ee, about her] 
Mark ¶ Smeton, the muſician, another committed to the Tewer; an accuſer 
of the queen] is the worſt cheriſhed of any in the houſe, For he weareth, 
irons. 'T he queen ſaid, that was becauſe he was no gentleman, And he 
the meant, than any, 
what was done by her, or any with her there] but at Mincheſlon, and 
there ſhe-ſent for him, to play on the virginals : for there my lodging was 
above the king's. And 258 ſpake with him ſince, but upon Safurd 
ceived his 


| 


before May day [that fatal day, when the king firſt conceiv: 8 
| 1 CC OS ng Jjealouſy +: 


turday wy #: 


Chamber of preſence. And I aſked him, why he was ſo ſad. And he an 


to have me (peak to you as I would do to a noble man: becauſe ye be an 


would coſt him his own life. 


x6 5. The Trial f Sir Edmond Knevet, for Ariling, &c. 


jealouſy]. And then I found him ſtanding in the round window in my 
ſwered and ſaid, it was no matter. And then the ſaid, You may not look 


inferior perſon. No, no, ſaid he, a look ſufficeth me: and thus fate you 

well. This ſhews him to be ſome haughty perſon z and thought the queen 
ve him not reſpect enough. And ſo might take this oppottunity to 
umble her; and revenge himſelf by this means on her: not thinking it 


Another letter of fir William Kyng ſtan to Crumwel, 1 an account 
of this queen's behaviour at her execution, is publiſhed in the Hiſtory of 
the Reformation. Which began thus; Sir, this ſhall be to advertiſe you, 
* that I have received your letter; wherein you would have 7 
« conveyed out of the Tower, And fo they be, by the means of Richard 
* Greſham, and William Loke, and Mitbepole. But the number of ſtrangers 
« paſt not thirty; and not many hothe [other.]” Armed is added in the 
ſaid Hiſtory, which word is not in the 1, letter, Other miſtakes 
there, this more exact tranſcription will rectify thus far in the letter, 
Another letter of hers to the king, beginning, Sir, your grace's diſþleaſure, 
&c. is publiſhed in the ſaid Hiſtory. But this paſſage following wrote at 
the end of her letter, I think werthy to be tranſcribed, and ſet here, the 


Teverend author of that book relating it imperfectly, vis. | 
| [ See further Fuller's Church 


The king ſending a meſſage to the queen Anne, being priſoner in the 


Tower; willing her to confeſs the truth, ſhe ſaid, „ She could confeſs no 


% more, then ſhe had already ſpoken. And ſhe ſaid, ſhe muſt conceal 


© nothing from the king, to whom ſhe did acknowledge her ſelf ſo much "3 


* bound for many favours : for raiſing her firſt from a mean woman to 


ebe a marqueſs; next to be his queen. And now, ſeeing he could be- 


e ſtow no further honour upon her on earth, for purpoſing to make her, 


de hy martyrdom, a ſaint in Heaven,” 


I add one remark more concerning this queen : that at this time of her be 
being in the Tower, a former charge was revived againſt her: namely, 


the contract of marriage between her and the preſent earl of Northumber- 


land, before her marrying with the king! deſigning, if they could prove 


this, to make her former marriage with the king unlawful and void; and | 


to make the ſmoother way for his marrying with the lady Jane. But 
whatſoever the afflicted queen confeſſed to ſave her life, or to change the 
way bf het execution, from burning to beheading, that there never was 
any ſuch. precontract, the ſaid earl proteſted ſolemnly in a letter to ſecre- 
tary Crumwel : who f ſeems had now delifed to know the truth from 
himſelf, Therein telling him, how he had formerly before the two arch- 
biſhops, vis. Warham and Wolſey, utterly denied it upon his. oath, and 
the receiving of the ſacrament : ſo he now confirmed it in this letter. 


Hiſt. book 5, 7. 206, 205. 
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VII. The Trial of Sir Epxony Knzver, Knight, at Greenwich, for friking a Perſon within the 


King's Palace there, 10th June, 33 Hen. VIII. 1541. We x 
| The following trial, if / flight an account deſerves the name, we extrat? from Stowe, who borrows from Hol. 
lingſhead. The trial is alſo taken notice of in Brooke's Abridgment, under the title Paine & Penance, pl. 16. 
I occurred a few months after the ſtatute of 33 Hen. VIII. by which, malicious ſtriking in the palace where the 
king reſides, ſo as to draw blood, is puniſhable, not only by impriſonment for life and fine at diſcretion, but fur- 
ther by cutting off the right hand of the offender. Whether the 11 was grounded on the ſtatute, is not 
the ftatute, drawing of blood is eſſential, 


here are any crimes, which by our law are liable to be ſo puniſh eee ar au 


os wing a weapon on one of the king's 
Judges, and ſtriking in the king's courts or bis palaces, and ſaWfrequent have been both thoſe crimes, that perhaps 


| ſaid Edmond a queſt of gentlemen, and a queſt of yeomen, to enquire of 
the ſaid ſtripe, by the which inqueſts he was found guilty, and had judge- 


the ſergeant of the ſarder to ſet the knife right on the ioynt: the ſergeant 


all our books do uot Furniſh ten caſes of the fort. 3. 'n 


edition of 1688. 


The manner in which fir Edmond Knevet ebtaintd a pardo 


The circumſtances do equal honour to fir Edmond and his 1er foi 
the forfeit by bis left band inſtead of bis right, that he nig be better able to f 
latter, for feeling the greatneſs of mind which ſuch a requeſt Renoted./ 


. 146. Dy. 188. aud the niargital caſes in the 


Bof bis offence, muſt ſtrike. every reader of ſenſibility. 
puereign; to the form bis manly requeſt to pay 
ing and country; to the 


traci from Stowe's Annals, Howe's edit. p. UI. 


HE tenth of June, fir Edmond Knevet, knight of Norffolke, was 
arraigned before the kings juſtices (fitting in the great hall at 
 _#» \\Greenewich, maſter Gage comptrollor of the kings houſhold, 
r Hors ſir Authony Browne, fir Anthony Hinkfield, maſter Wrifley, 
and Zdmond Pecham cofferer of the kings houſholde) for ſtriking of one 

aſter Glere of N en ſervant with the earle of Surrey, within — 
Kings houſe in the Tenice Court, There was firſt choſen. to goe ypon the 


ment, to looſe his right hand; whereupon was called to do the execution, 
firſt, the ſergeant chirurgion, with his inſtrument. appertaining to bis 
office: the ſergeant of the woodyard with the mallet and a blocke, where- | 
upon the hand ſhould lie: the maſter cooke for the king with the knife: 


 farcier with his ſearing yrons to ſeare the -veines the ſergeant of the 


and two fourmes for all officers to fer their ſtuffe on: the ſer- 
geant. of the ſeller with wing, ale, and beere: the yeomen of the ewry 
in the ſergeants ſteed, who wa 
Thus every man in his office rei; 


to doe the execution, there was call- 
ed forth fir William Pickering knight marſhall, to bring in the ſaid Edmond 
Knevet,, and when hee was brought to the barre, the cheife juſtice decla- 
red to him his treſpaſſe, and the ſaid Knevet confeſſing himſelfe to be 
guilty, humbly ſubmitted him to the kings mercy: for this offence he 
was not onely iudged to looſe his hand, but alſo his body to remaine in 
priſon, and his landes and goods at the kings pleaſure. Then the ſayd 
lic Edmond Knevet deſired that the king of his benigne grace, would par- 
dan him of his right hand, and take the left: for (quoth he) if my right 
hand be ſpared, I may heareafter doe ſuch good ſeruice to his grace, as 
ſhall pleaſe him to appoint. - Of this ſubmiſſion and requeſt the juſtices 
forthwith informed the king, who of his goodnes, conſidering the gentle 


abſent, with baſon, ewre, and towels. 


. poultry with a cocke, which cocke ſhould have his head ſmitten off vpon | heart of the ſaid Edmond; and the report of lords and ladies, granted t 
the ſame blocke, and with the ſame knife; the yeoman of the chandry | him pardon, that he ſhould looſe neither hand, land, nor is, but . 
wich ſeare clothes : the yeomen of the ſcullery with a pan of fire to heate | ſhould go free at liberty, T5 2 0 43 they 
the” yrous : a chafer of water to coole the ends of the yrons: tf © © AE SE LIT 
P . 2 
„ 80 8 kf BY . 
Et ; Vin. Ne 55 
| os | IF, of : - 8 ; ; q . # | = Ne | 
. . 4 45 Fo Jr ht; g 14 48 212 


+ 


© = 


%% To Wo ̃¶ 57 Q OW W TU A, d 


, VIII. The Trial of Lord Ltona 


* 


him cut off, to the end there ſhould þ 


5 2 


a mall veſſel to Galiuay, and made the 


RD Grey, at Weſtminſter, for High Treaſon, 252h June, 
33 Hen, VIII, 1540. 


7 


[Hall, Grafton, Stow, and lord Herbert, all make mention of this trial. It is alſo noticed in Ware's Annals 
of Ireland. But Hollingſhead in the Chronicles of Ireland, and fir Richard Cox in his Hiſtory of Ireland, 

21 are moſt particular; and therefore what we ſhall give will le an extra? from theſe latter writers. 
In the earl of Strafford's caſe, Mr. St. John, arguing before the lords for the bill of attainder againſt the earl, 
cited this trial of lord Leonard Grey, particularly to prove, that treaſons committed in Ireland are triable here 
le and ſaid, that he had read the whole record of the caſe. 8 Ruſhw. 689. 694. 695. But Mr. St. John repreſents the 
F charges againſt lord Leonard Grey differently from the author of the Iriſh Chronicles and ir Richard Cox; for, 
'*.» _ according to Mr. St. John, lord Leonard was attainted of high treaſon, for letting diverſe rebels out of the Caltle 
of Dublin, and diſcharging Iriſh hoſtages given to ſecure the king's peace, and for nos puniſhing one, who ſaid, that 
the king was an heretick,---1t is obſervable, too, that Mr, St. John argues for a trial in England, independ ntly 
of any ſtatute z, and to prove his point, takes notice, that lord Leonard Grey's caſe was before the 35. Hen. VIII. c. 2. 
as if that was the only ſtatute for trying foreign treaſons in England. But there are two other flatutes about the trial 
of foreign treaſons, which, being prior to lord Leonard Grey's caſe, were material to be conſidered. See 26. Hen. VIII. 


. . 4. 3 


2. Hen. VIII. c. 4. The 33. Hen. VIII. c. 24. on the ſame ſubjet?, ſerms ſubſequent. ſeveral 


moni bs; otherwiſe that alſo would have required obſervation.----We are the more particular in adverting to this 

omiſſion of Mr. St. John; becauſe there is a like one in our principal writers on Criminal Law, n:t one of 

whom, as well as we can recollett, pointedly attends to all the flatutes. We do not even except Staundford, though 
bis work contains a chapter on the trial of crimes committed out of the realm, See Staundf. Pl. c. 89. a.] 
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gouernor, {lord Leonard Grey] turning the oportunitie of this 


* 
2 
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1 
* 


1 irmiſh [with ſome Iriſh reuolters] to his aduantage, ſhortlię after 


rode to the north, preiding & ſpoiling Oneale with his confederats, 
who by reaſon of the late overthrow were able to make but little reſiſtance. 
In this iornie he raſed Saint Patrike his church in Downe, an old ancient 


citie of ier, and burnt the monuments of Patrite, Brigide, and Colne, 


who are ſaid to haue beene there intoomed, as before is expreſſed in the de- 
ſcription of Ireland. This fact loft him ſundrie harts in that countrie, 
alwaies after deteſting and abhorring his prophane tyrannie, as they did 
name it. Wherevpon conſpiring with ſuch of Mounſter as were enimies 
to his gouernment, they booked vp diuerſe complaints againſt him, which 
they did exhibit to the king and councell, The articles of greateſt im- 
portance laid to his charge were theſe, | 
1 Trprimis, That notwithſtanding he were ſtrict ii 
king his maieſtie, to apprehend his kinſmag e 
did he not onlie diſobeie the kings letters as tgffeh 
peepe,”* but alſo had priuie conference wif 
with him two or three ſeuerall nights bes 
2 Item, That the cheefe kaufe thatFmooued him to inue 

' Fitzgirald with ſuch faire , promiſes, 


le 4 


as Were re ounſte of 
beds he laie in, the cups he dranke in, EPO ith which he was ſerued 


* and reaſon 
| ie. F 


Extract from Hollingſhead's Chronicle in the Iriſh Hiſtory, p. 102. 


4 Item, That without anie warrant from the king or councell, he 
prophaned the church of Saint Patrikes in Downe, turning it to a flable, 
after plucked it downe, and ſhipt the notable ring of bels that did hang 
in the ſteeple, meaning to haue ſent them to England: had not Gol of 
his juſtice preuented his iniquitie, by ſinking the veſſell and paſlengers 
wherein the ſaid belles ſhould haue beene conueied. | 

Theſe and the like articles were with ſuch odious preſumptions coloured 
by his accuſers, as the king and councell remembring his late faults, 
and forgetting his former ſeruices (for commonlie all men are of fo bard 
hap, that they ſhall be ſooner for one treſpaſſe condemned, than for a 
thouſand good deſerts commended) gaue commandement, that the lord 
Greie ſhould not onelie be remooued from the gouernment of the countrie, 


| but alſo had him beheaded on the Tower-h:1! the eight and twentith of 


June. But as touching the firſt article, that brought him moſt of all 
out of conceipt with the king, I mooued queſtion to the erle of Kildare, 
whether the tenor therof were true or falſe? His lordſhip'thereto anſwered 


Bona fide, that he neuer ſpake with the lord Greie, never ſent meſſenger 


to him, nor receiued meſſage or letter from him, Whereby maje be ga- 
thered, with how manie dangers they are inwrapped that gouerne pro- 
uinces, wherein diligence is twhackt with hatred, negligence is loden 
with tawnts, ſcueritie- with perils menaced, liberalitie with thankleſſe 
vnkindnefle contemned, conference to vndermining framed, flatterie to 
deſtruction forged, each in countenance ſmiling, diuerſe in heart pouting, 
open fawning, ſecret grudging, gaping for ſuch as ſhall ſucceed in go- 
uernment, honouring magiſtrates with cap and knee as long as they are 
9 1 and carping them with toong and pen as ſoone as they are 
abſent, | 


Extra from 1 Cox's Hiſtory of Ireland, p. 264. 


| PEFORE be: proceed farther in the affairs of Jreland, it will be fit 


to pay that reſpect to the memory of the late lord deputy (the Jord 
Grey) as to give ſome account of his misfortunes and deſtiny. He 


ad certainly performed conſiderable atchievements in Ireland, and great 


commendations of him are contained in moſt of the letters from the 
council to the king; and his majeſty did ſo well approve of his good ſer- 
vices, that he created him viſeount Grany; and although the earl of Or- 
mond, the lord chancellor Allen, the vice- treaſurer Brabazon, and fir 
Jobn Travers, went with him, or immediately followed him into England, 
to impeach him, yet he was kindly received by the king, and carried the 
ſword before him on J/hitſunday: nevertheleſs he was in a ſhort time 
after impriſoned in the Tower, and accuſed of very many articles; the 
principal of which are theſe; "19 y | 
* Firſt, That O Connor feaſted him, and mended Tozhercrog hon for him; 
and that in favour of O Molly, a rebel, he took a caſtle from Dermond © 
Molluy, whoſe father-in-law O Carol was a good ſubject; for which the 
Jord Grey had a bribe, and Stephen ap Harry had twenty cows. - 
Secondly, That he took the caſtle of Bir from a loyal O Carol, and 


gave it to à rebel O Carol, who married the earl of Kildare's daughter, and 


i\alfo took-oderbern, a caſtle belonging to the earl of Ormond, and gave.it 


to the rebel O Carol, and waſted the earl of Ormond's lands: for which, 
he had an hundred and forty kine, and 


1 


raid Mac Gerrot had a black hackny. 
„That he took for 
of Ormond's and his ſon for h 
Fourthly, :orreſpon 
Janes of D./mond, and went to viſit him in his tents in his night-gown, 


age. , 


and forced the abbot of Ouuny to give him forty pounds ſterling to preſerve 
that abby from ruine, and O Brian to give him thirty kine and hoſtages; 
and Ulict: Bonrt, a baſtard, 


yo him 100 marks to have Ballmacleere- 
1 


Olle, and to be made Mac William; and that he carried the artillery in 


pounds: for that carriage. 
Vor. Xl, 338 * #0 


Stephen ap Harry had forty, and Gi- 
| ; one article, and ſome to another; ſo that the lord Grey (who was ſon to 


Ekine from O Kenedy, a tenant. of the earl | 
That he held ſecret and private familiar correſpondence with 


[y 


| 
town of Galway pay thirty-four 
CCC od nt ot. | whom they ſay n Wig e 


— 
— 


. 


Fifthly, That the exploits at Bryans bridge, &c. were in fayour of O 
Bryan a rebel, - ſon-in-law, and to the prejudice of Donough O 
Tom a good ſubject; and that he took a bribe of eighty kine from 

acnemarra. F; 5 | KT. . „ 

Sixthly, That truſting Deſmond and O Bryan, he hazarded the keihg's 
army in a long and dangerous journey, wherein Deſmond quarrelled, and 
12 him, and O Bryan ſent but one man with a battle ax to guide 

im. . 

Seventhly, That he rifled the abby of Ballyclare, and left neither cha- 
lice, croſs nor bell in it. , EE £553 5 | \ 

Eighthly, That he deſtroyed the caſtles of Lecagh and Derriviclaghny, 


| in favour of Ulick Burk, though the rightful proprietor offered ſubmiſſion 


and rent to the king, ; | 

Ninthly, That he had ſecret conference with, and received a horſe from 
O Connor. Roe, who was the chief inſtrument in conyeying away the young 
Rr. | | * 

Tenthly, That he took eighty kine from O Maddin, and forced 0 
Mlaghlin's.fon from Mr. Dillon, whoſe lawful priſoner he was; 'for which 
he had ſeventy kine. | | | ; 

And there was a commiſſion ſent to Ireland, to examine witneſſes z and 
they ſay that theſe articles were proved by the teſtimony of above ſeventy” 
perſons; whereof ſome were of quality, that is, ſome of them ſwore to 


the marqueſs of: Dorſet, and viſcount Grany in Ireland, but no peer in 
England) being tried by a common jury, thought it his beſt way to con- 
feſs the indictment, in hopes of the king's grace and pardon; but in that 
he was miſtaken; and although his ſervices did infinitely over- balance his 


faults, yet he was publickly executed on the twerity-eighth day of 7 


4 here are four other articles mentioned by others, to be laid o his 
arge. +7 10 ; 25 n 5 ' | | M7: 


1. His partiality to his-nephew. Fitz«Girald ( aſterwards ent of Kilders). 


. 


r 4 tee FP 
2. That 
1 » 


* 3 2 6 


9. The Trial of Henry *Ea#rl of Surrey, &c. 

4. His ſacrilege at Down; but however that be, it was not long after 
his execution, before a commiſſion was directed to archbiſhop B ro wn, and 
Cowly maſter of the rolls, to make an eſtimate or ſurvey of the lord Grey”; 
eſtate in Ireland, and to deliver it to the lord deputy Saintleger, to be diſ- 
poſed of as the king ſhall direct. | 


- 18 


2. That his ſervants pillaged the gentlemen in Mun/ter, that enter- 
tained them. ; e 

3. That he had e ar. Thomas Fitz<Gerald to ſubmit, by promiſes 
which he had no commiſſion to perform; and that he did it, to deſtroy. 
that lord, that his own nephew might come to be earl of K;/dars (as after- | 


wards he did.) 


L 
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IX. The Trial of Henzxy Earl of Surrey, for High Treaſon, before Commiſſioners of Oyer and 
Terminer, az Guildhall, London, he 1 37h Dec. 1546 ; with the Proceedings againſi his Father 


Tuouas Duke of Norfolk, for the ſame Crime. 


noblemen. 
them. ] 


But lord Herbert and biſhop Burnet enter into 


[The old chronicles give a very ſhirt and unſatigfactory account of the intereſting proceſs againſt theſe two eminent 
The 


detail of it; and therefore we fall extract fr om 


Extract from Lord Herbert's Hen. VIII. p. 263 of 2 Kenn: Compl. Hift. 2d ed. 


SHALL conclude this year [ 1546. ] with the diſaſter of the renowned 
1 lord the duke of * Fart, and the execution of his ſon Henry 
| the earl of Surrey, which paſs'd in this manner, as our records 
tell us. 25 
The dutcheſs Elizabeth, daughter to Edward Stafford duke of Buck- 
ingbam, having for many yeirs entertain'd ſo violent jealouſies of the 
duke her huſband's matrimonial affection and loyalty, as it broke out at 
laſt to open rancour, divers occaſions of ſcandal were given: inſomuch, 
that not being content with having ſurmized a long while ſince two ar- 
ticles againſt kim, ſhe again, in ſundry letters to the lord privy-ſeal, both 
averr'd the articles, and manifeſtly accus'd ſome of his minions, repeated 
divers hard uſages ſhe pretended to receive from them, and briefly diſ- 
cover'd all the ordinary paſſions of her offended ſex. This again beirig 
urg'd in a time when the king was in his declining age, and for the reſt, 
diſguieted with ſcruples that the duke's greatneſs or intereſt in ſequent 
times might interrupt the order he intended to give, was not unwillingly 
heard, 80 that notwithſtanding his many important and faithful ſervices, 
both in war and peace, at home and abroad, he and his ſon Henry earl of 
Surrey were expos'd to the malignity and detraction of their aecuſers. 
This again fell out in an unfortunate time: for beſides that the lady his 
dutcheſs had now for above four years been ſeparated from him; his 
ſon the earl of Surrey was but newly, and perchance, ſcarce reconcil'd 
with him; his daughter Mary dutcheſs of Richmond not only inclined to 
the proteſtant party, (which lov'd not the duke) but grown an extream 
enemy of her brother: ſo that there was not only a kind of inteſtine divi- 
ſion in his family, but this again many ſecret ways fomented, 

Among which, the induſtry of one Mrs. Helland, thought to be the 
duke's favourite, appear'd not. a little, as deſirous (at what price ſoever) 
to conſerve her ſelf. Beſides, divers at the king's council diſaffected him, 
and particularly the earl of Holland, as knowing that after the king's 
death (now thought to be.imminent) none was ſo capable to oppoſe him 
in the place he aſbir'd to of protector, All which circumſtances concur- 
ring, and being voiced abroad, incouraged divers of his adverſaries to de- 
clare themſelves : and the rather, becauſe it was notorious, how the king 
had not only withdrawn much of his wonted favour, but promiſed im- 


| 


— 


ſhe confeſs'd that the earl of Surrey lov'd her not, nor the dutcheſs of 
Richmond him; and that ſhe addicted her ſelf much to the ſaid dutcheſs. 
Mary dutcheſs of Richmond being examin'd, confeſs'd, that the duke 
her father wou'd have had her marry fir Thomas Seymour, brother to the 
earl of Hertford, which her brother alſo deſir'd, wiſhing her withal to en- 
dear her ſelf ſo into the king's favour, as ſhe might the better rule here as 
others had done; and that ſhe refuſed: and that her father would have 
had the earl of Surrey to have matched with the ear] of Hertford's daugh- 
ter, which her brother likewiſe h ard of (and that this was the cauſe of 
his father's diſpleaſure) as taking Hertford to be his enemy. And that her 
brother was ſo much incens'd againſt the ſaid earl, as the duke his father 
ſaid thereupon, his ſon would loſe as much as he had gather'd toge- 
ther, + r NF WA 
Moreover, that the earl her brother ſhould ſay, theſe new men loved 
no nobility z and if God call'd away the kirig, they ſhould ſmart for it. 
And that her brother hated them all ſince his being in cuſtody in Mindſor- 
Caſtle ; but that her father ſeemed not to cate for their ill will, ſayin 
his truth ſhould bear him out. Concerning arms, ſhe ſaid, that hs 
thought that her brother had more than ſeven rolls; and that ſome, that 
he had added more of Anjau, and of Lancelott Du-lac. And that her father 
ſince the attainder of the duke of Buckingham (who bare the king's arms) 
where the arms of her mother (daughter to the ſaid duke) were rayned in 
his coat, had put a blank-quarter in the place, but that her brother had 
reaſſum'd, them. Alſo that inſtead of the duke's coronet, was put to his 
arms a Cap of maintenance purple, with powdred furr, and with a crown, 
to her judgment, much like to a cloſe crown; and underneath the arms 
was a Cipher, which ſhe took to be the king's cipher, HR. As alſo that 


% 


her father never ſaid that the king hated him, but his counſellors ; but 


that her brother ſaid; the king was diſpleaſed with him (as he thought) 
for the loſs of the great journey. Which diſpleaſure, he conceiv'd, was 
ſet forward by them who hated him, for ſetting up an altar in the church 
at Boulogne. And that her brother ſhould ſay, God long fave my father's 
life ; for if he were dead, they would ſhortly have my head. And that he 
reviled ſome of the preſent council, not forgetting the old cardinal. 
Alſo that he diſſuaded her from going too far in reading the ſcripture. 


punity to ſuch as could diſcover any thing concerning him: ' | Some paſſionate words of het brother ſhe likewiſe repeated, as alſo ſome 2 
The fivſt that manifeſted himſelf was ſir Richard Southwel, (a) who | circumſtantial ſpeeches, little for his advantage; yet ſo, as they ſeemed 47 
\ ſaid that he knew certain things of the earl, that touched his fidelity to | much to clear. her father. . Pg WI : 
the king. The earl, before the lord chancellor //riothsfley, the lord St. Sir Edmund Knevet being examined, ſaid, he knew no untruth directly 7 
Jan the earl of Hertford, and others, vehemently affirmed himſelf a true | by the earl of Surrey, but ſuſpected him of diſſimulation and vanity-: 
man, deſiring to be try'd e or elſe offering himſelf to fight in his | and that a ſervant of his had been in Ztaly with eardinal Posle, and was L 
ſhirt with 8-uthwel. (, But the lords for the preſent only committed receiv'd again at his return, Moreover, that he kept one Paſquil an ta- w 
them. The duke this while, hearing his ſon was in trouble, ſends to di- lian as ajeſter, but more likely a ſpy, and ſo reputed. He mentioned alſo | 
vers of his friends to know the cauſe, and particularly to the biſhop of | one Peregrine an Italian entertain'd by the ſaid earl; adding, that he loy'd th 
e (c) Thoſe letters yet (it is probable) fell into the king's | to converſe with ſtrangers, and to conform his behaviour to them. And w 
.council's hands; but could not preſerve him from being involved in his | that he thought he had therein ſome great ill device. Is) of 
ſon's fortune: (4) So that he was ſent for, and the ſame day, not long | One Thomas Pope alſo informed the council, that Jobn Freeman told him, 21 
after his ſon, committed to the Tower, Divers perſons alſo were exa- that the duke (at Nottingham, in the time of the commotion of the North b; 
mined concerning his affairs. Mrs. Elizabeth Holland being diſpoſed, | ſhould ſay, in the preſence of an hundred perſons, that the Act of Uſes pr 
confeſs'd, that the duke had told her, that none of the king's council loved | was the worſt act that ever was made, and that Freeman affirm'd thoſe s 
him, becauſe they were no noblemen born themſelves ; as alſo becauſe he be- | words before the lord Audeley, late lord chancellor. Theſe depoſitions, 
liev'd too truly in the ſacrament of the altar. Moreover, that the king | together with others (as it ſeems) being broughe to the king's judges at 
loved him not, becauſe he was roo much lov'd in his country; but | Norwich, they ſignified by theit letter unto the lords of the council, dated 
that he would follow his father's leſſon, which was, that the leſs others Jan. 7. that the king's ſolicitor and Mr. Stamford had brought the indict- þ- 2b 
ſet by him, the more he would ſet by himſelf. As alſo, that the duke] ments, and that they were found true, and the duke and his ſon indicted 1 
' complain'd that he waz not of the moſt ſecret (or, as it is there term'd, | thereupon of high-treaſon'; and that they made haſte to bring the ſaid in- 
the privy) council. And that the king was much grown of his body, and | dictment to Lenden; deſiring further to know whether fir Th:mas Pa ce 
that he could not go up and down the ſtairs, but was let up and down by | fir Edmund Knevet, fir Jobn 88 and others, ſhould be of the ſame jury. bi 
a device. And that his majeſty was ſickly, and could not long endure ; | Upon the thirteenth. (the king being now dangerouſly ſick) the earl of cb 
and the realm like to be in an ill caſe thro' diverſity! of opinions. And | Surrey was arraign'd in Guild-hall in London, before the lor chancellor, of 
that if he were a young man, and the realm in quiet, he would afk leave | the lord mayor, and other commiſſioners.” Where the earl, as he was of tn 
d to ſee the vernaclez which he (aid, was the picture of Chriſt given to wo- a deep underſtanding, ſharp wit, and deep courage, defended himſelf many th 
men by himſelf as he went to death. As touching his arms, that ſhe had ways: ſometimes denying their accuſations as falt, and together weak- co 
not heard the duke ſpeak of his own, but cf his ſon's, that he liked them | ning the credit of his adverſaries z ſometimes interpreting the words he ea 
not, and that he bad gather'd them, himſelf knew not from whence; and | ſaid, in a far other ſenſe than that in which they were repreſented. For m 
that he placed the Norfo/t's arms wrong, and had found fault with him: the point of bearing his arms (among which thoſe of Eamund the Confeſlor lik 
aud thetafore that he ſhould take no pattern of his ſon's arms to work | are related) alledging that he had the opinion of heralds therein; And 
them with her ncedle in his houſe, but as he gave them. Furthermore, finally, when a witneſs was brought againſt him viva vac, who pretended 6 
Z 5 {a} Der. 3. (6) Dee. .. Mee, 3, 4. {4) Dern 3 6 


* * to 
. 
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to repeat Tome high words of the earl's by way of diſcourſe, which con- 
cern'd him nearly, and that thereupon the ſaid witneſs ſhould return a braving 
anſwer; the earl reply'd no otherwiſe to the jury, than that he left it to 
them to judge, whether it were probable that this man ſhould ſpeak thus 
to the earl of Surrey, and he not ſtrike him again. In conclufion, he 
pleaded nt guiliy; but the jury (which was a common inqueſt, not of 
the peers, becauſe the earl was not a parliament lord) condemn'd him. 
'Whereupon alſo judgment of death was given, and he beheaded at Torver- 
hill, And thus ended the earl; a man learned, and of an excellent wit, 
us his compoſitions ſhew, KF 
This while the king (though his ſicknels increaſed) omitted not to give 
order to ſeize on the duke's goods, and together to inform himſelf of all 
which/might/be material againſt him. Not forgetting alſo to cauſe Mrio- 
thefleyto advertiſe the king's ambaſſadors in foreign parts, that the duke 
of Norfolk and his ſon had conſpir'd to take upon them the government of 
the king, during his majeſty's life, as alſo after his death to get into their 
hands! the lord prince; but that their devices were revealed, and they 
committed to the Tower. And that for preventing uncertain bruits, they 
were willing to communicate the premiſſes. But the duke, who had now 
as much merit of ancient ſervice to plead for him, as any ſubject of his 
time could pretend to, thought fit, from the Towwerg to write unto the 


king in this manner (a). 


Maoſt Gracious and moſt Sovereign Lord, | 
2 YOUR | moſt humble ſubject praſtitute at your Hot, do moſt humbly beſeech 
your highneſs to be my good and gracious lord. I am ſure ſome great enemy 
of mine hath informed your majeſty of ſome untrue matter againſt me. Sir, God 
wathiknow,' in all my life, I never thought one untrue thought againft you, or 
your 1 nor can no more judge or caſt in my mind what ſhould be laid to 
"my charge, than the child that was born this night. And certainly, if I knew 
that I had offended your majefly in any point of untruth, I would declare the 
fame to your highneſs. ' But (as God help me) I cannot accuſe my ſelf ſo much 
65 in thought. Aft noble and merciful ſovereign lord, for all the old ſervice I 
have done you in my life, be ſo good and gracious a lord unto me, that either my 
accuſers and I together may be brought _— your royal majeſty ; or if your 
pleaſure ſhall not be to take that pains, then before your council : then if 1 ſhall 
not make it apparent that T am wrongfully accus'd, let me, without more reſpite, 
have puniſhment according to my deſerts : Alas] mofl merciful prince, I have no 
refge but only at your hands, and therefore at the reverence of Chriſt's 920% 
baue pity of me, and let me not be caſt away by falſe enemies informations. 
dinbiedly, I know not that I have offended any man, or that any man was of- 
fended with me, unleſs it were ſuch as are angry with me for being quick agar 
as have been arcuſed for ſacramentaries. And as for all * of religion, 
I fay now, and have ſuid to your majeſly and many others, I do know you to be 
a prince of ſuch virtue and knowledge, that whatſoever laws you have in times 
aft made, or hereafter ſhall mate, I ſhall to the extremity of my power flick 
anto them as long as my life ſhall laſt. So that if any men be angry with me for 
thiſe cauſes, they do me wrong, Other cauſe 1 know not why any man ſhould 
bear me any ill-will : and for this 11. 1 know divers have done; as doth ap- 
eur | by caſling libels abroad againſt me. Finally, (moſt gracious ſovereign 
lord), 1.moft humbly beſcech your majeſty to have pity of me, and let me recover 
your gractous favour, with taking of me all the lands and goods I have, or as 
much thereof as ee o your highneſs to take, leaving me what it hall pleaſe 
Jom to appoint ; and that according as is before-written, J may know what is 
laid to my charge, and thut I may hear ſome comfortable word from your majeſty, 
Aud I Shall during my life, pray for your proſperous eftate long to endure. 
; 5 Your moſt ſorrawful ſubject, 


THO. NORFOLK, 


To the lords he wrote thus: 
Item, MAoſi humbly to beſeech,. my lords, that I might have ſme of the books 
that are at Lambeth ; for unleſs I may have books to read ere T fall on ſleep, 
and after I wake again, I cannot flee, nor did not this dozen years, 
- Hifo to g 7 that I might baue a ghoſtly father ſent to me, and that I might 
receive aker. TT | 
| Aiſa that I might haue maſs, and to be bound upon my life to ſpeak na word to 
tim 2 ſhall ſay maſs, which he may do in the other chamber, and I to remain 
within. 13 Ty | 
Item, To have licenſe in the day-time to walk in the chamber without, and in 
the night to be lock'd in, as I am now. At my firſt coming I had a chamber 
without a-days. I wotild gladly have licenſe to ſend to London, to buy one book 
of St. Auguſtin's, De Civitate Dei; and of. Joſephus, De Antiquitatibus ; 
and another of Sabellicus ; who doth declare moſt F any book that I have read, 
bow the biſhop q Rome from time to time hath uſurp'd bis power againſt all 
Princes, by their. unwiſe ſuffcrances I n N 
Item, For ſheets. wrt: | 


* 


done great ſervices to the crown on many ſignal occaſions, and ſuc- 

_ Eels had always accompanied him. His ſon the earl of Surrey was alſo a 
brave and noble perſon,” witty and learned to an high degree, but did not 
command armies with ſuch ſucceſs. He was much provoked at the ear], 
of Heriferds being ſent over to France in his room, and upon that had ſaid, 
tat within a liiile while they ſhould ſmart for it; with ſome other expreſſions. 
that ſavoured of revenge, and a diſlike of the king, and a hatred of the 
counſellors. The duke of Norfolk had * LA to ally himſelf to the 
earl of Hertford, and to bis brother fir Thomas Seimour, perceiving how, 
mich they were in the kings favour, and how great an intereſt they were 
ike to have under the ſucceeding prince; and therefore would have en- 
ged_his ſon, being then a widower, to marry that earls daughter: and 
clled his daughter, the dutcheſs of Richmond: widow to the kings 


em, 


* 


94 al 


know and confeſs, by the laws of the fealm, to be high treaſon, 


I ux duke of Need had been long lord treafiiter of England He had 


for H igh Trealoll. | 19 
. 


Nevertheleſs, the duke remained as condemn'd to perpetual prion 
without that his great ſervices formerly render'd, or his ſubmiſſion on 
this occaſion could reſtore him; which was in theſe words, as I find by 
our records in an original, 


I THOMAS duke of Norfolk, do confeſs and acknowledge my ſelf moſt 
untruly, and contrary to my oath and allegiance, to have offended the 
king's molt excellent majeſty, in the diſcloſing and opening of his privy 
and ſecret counſel, at divers and ſundry times, to divers and ſundry per- 
ſons, to the great peril of his highneſs, and diſappointing of his moſt pru- 
dent and regal affairs. © 


Alſo, I likewiſe confeſs, That I have concealed high treaſon, in keep- 
ing ſecret. the falſe and traiterous act, moſt preſumptuouſly committed by 
my ſon Henry Howard carl of Surrey, againſt the king's majeſty and his 
laws, in the putting and uſing the arms of St. Edward the Confeſſor, king 
of the realm of England before the Conqueſt, in his ſcutchion or arms: 
Which ſaid arms of St. Edward appertain only to the king of this realm; 
and to none other perſon or perſons; whereunto the ſaid earl by no means 
or way could make any claim or title, by me, or any of mine or his an- 


ceſtors. 7. „ 


Alſo, I likewiſe confeſs, That to the peril, ſlander, and diſinheriſon 
of the king's majeſty, and his noble ſon prince Edward, his fon and heir 
apparent, I have againſt all right, unjuſtly, and without authority, born 
in the firſt quarter of my arms, ever ſince the death of my father, the 
arms of England, with a difference of the labels of ſilver, which are 
the proper arms of my ſaid prince, to be born fo; this realm of England 
only ; whereby I have not only done prejudice to the king's majeſty, 


and the ſaid lord the prince, but alſo given occaſion that his highneſs 


might be diſturbed or interrupted of the crown of this realm; and my ſaid 
lord prince might be deſtroy'd, diſturb'd, and interrupted in fame, body; 
and title of the inheritance to the crown of this realm. Which 1 


For the which my ſaid heinous offences, I have worthily deſerv'd, by 
the laws of the realm, to be attainted of high treaſon, and to ſuffer the 
uniſhment, loſſes and forfeitures that appertain thereunto. And although 
be not worthy to have or enjoy any part bf the king's majeſty's clemency 
and mercy to be extended to me, conſidering the great and manifold be- 
nefits that I and mine have received of his highneſs : Yet I moſt humbly, 
and with a moſt ſorrowful and repentant heart, do beſeech his highneſs to 
have mercy, pity, and compaſſion on me, And I ſhall moſt devoutly and 
— make my daily prayer to God for the preſervation of his moſt 


T. N. 


noble ſucceſſion, as long as life and breath ſhall continue ih me. 


Written the twelfth day of the month of January, in the year of our 5 


Lord God 1546. after the computation of the church of England, and in. 
the thirty-eighth = of our ſovereign lord Henry VIII. by the grace of 
God king of Eng 
the church of England, and alſo of Ireland the ſupream head. In witneſs 
of all the premiſſes, I the ſaid duke have ſubſcribed my name with my 
own hand, in the preſence of the lord J/rithefley, lord chancellor; the 
lord St. John, lord preſident of the council; the earl of Hertford, lord 
reat Chamberlain; the viſcount Liſe, lord high admiral ; fir Anthony. 
> Feat maſter of the horſe; fir Milliam Paget, ſecretary ; fir Richard 
Rich, fir Joh Baker, of our ſaid ſovereign lörd's privy-council ; fir 
Richard Lifter, fir Edward Montague, the two chief juſtices, 


Without compulſion, without force, without advice or counſel, have . 
and do ſubſeribe the premiſſes, ſubmitting me ovly to the king's moſt 
gracious pity and mercy, moſt humbly beſeeching his highneſs to-extend- 
the ſame unto me his moſt ſorrowful ſubject: 3 

| „ fe By me THO. NORFOLE. 


Themas Wriotheſley, Chancellor, | E. Hertford, 
William St. Jobn; - Anth, Brown; 
= Liſle, Rich. Rich, 
uliam Paget, Rich, Lifter, _ NE, 
John Baker, Edward Montague. | , 


Notwithſtanding all which ſubmiſſion, joined with the metits of his 


ſervices, it was thought that the duke would hardly eſcape; had not the 


king's death, following ſhortly after, reſerved him to mote merciful 
times. e 0 e 0 | 


Extras from 1 Burn, Reformat. P. 345. 


natural ſon, to marry fir Thomas Heimour. But though the earl of Surrey 
adviſed his ſiſter to the marriage projected for her, yet he would not con- 
ſent to that deſigned for himſelf, nor did the propoſition, about his ſitter 
take effect. The Seimours could not but ſee the enmity the earl of Surrey 


bore them, and they might well be jealous of the greatneſs of that family: 


which was not only too big for a ſubjęct of it ſelf, but was raiſed ſo high” 
by the dependence of the whole popiſh party, both at home and abroad, 
tha 

was now growing ſo faſt upon him, that he could got live many 
weeks. Nor is it unlikely that they perſuaded the king that if the carl 


of Surrey ſhould marry the lady Mary, it might embroll his ens govern- 


ſuch high project in his thoughts, both by his 


f meh 90 perhaps ruine him. - And it was . 5 1 
{aj Jan. 19. 5 t 


1 

* 
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and, France, and Ireland, defender of the faith; and of 


at they were like to be very dangerous competitors for the chief govern⸗ 
ment of affairs, if che king were once out - of the way; whoſe difeaſe+ 
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by his uſing the arms of Edward the Confeſſor, which of late he had given 
in his coat, without a diminution. But to compleat the duke of Norfolks 
ruine, his dutcheſs, who had complained of his uſing her ill, and had been 
ſeparated from him about four years, turned informer againſt him. His 
ſon and daughter were alſo in ill terms together. So the ſiſter informed all 
that-ſhe could againſt her brother. And one Mrs. Holland, for whom the 
duke was believed to have an unlawful affection, diſcovered all ſhe knew. 
But all amounted to no mare, than ſome paſſionate expreſſions of the ſon, 
and ſome complaints of the father, who thought he was not beloved by 
the king and his councellors, and that he was ill uſed, in not being truſt- 
ed with the ſecret of affairs. And all perſons being encouraged to bring 
informations againſt them, fir Richard $1uthwell charged the earl of Sur- 
rey in ſome points that were of a higher nature: which the earl denied, 
and deſired to be admitted, according to the martial law, to fight in his 
ſhirt with Sozthwell,, But that not being granted, he and his father were 
committed to the Tower. That which was moſt inſiſted on was, their 
giving the arms of Edward the Confeſſor, which were only to be given by 
the kings of England. This the earl of Surrey juſtified, and ſaid, they 
gave their arms, according to the opinion of the Kings heraulds. But all 
excuſes availed nothing, for his father and he were deſigned to be deſtroy- 
ed, upon reaſons of ſtate ; for which, ſome colours were to be found 
out. | 

The eatl of Surrey being but a commoner, was brought to his tryal at 
Guildhall; and put upon an inqueſt of commoners conſiſting of nine 
knights and three eſquires, by whom he was found guilty of treaſon, and 
had ſentence of death, paſſed upon him, which was executed on the 19th of 

anuary at Tewer-hill, It was generally condemned, as an act of high 
injuſtice and ſeverity, which loaded the Szimours with a popular odium 
that they could never overcome, He was much pitied, being a man of 
great parts and high courage, with many other noble qualities, 

But the king, who never hated nor ruined any body by halves, reſolved 
to compleat the misfortunes of that family, by the attainder of the father, 
And as all his eminent ſervices were now forgotten, ſo the ſubmiſſions he 

made, could not allay a diſpleaſure, that was only to be ſatisfied with his 
life and fortune, fle wrote to the king, proteſting his innocency : 

That he had never a thought to his prejudice, and could not imagine 


hat could be laid to his charge: He had ſpent his whole life in his 


© ſervice, and did not know that ever he had offended any perſon ; or that 
© any were diſpleaſed with him, except for proſecuting the breakers of 
the act about the ſacrament of the altar. But in that, and in every 
thing elſe, as he had been always obedient to the kings laws, ſo he was 
reſolved ſtill to obey any laws he ſhould make, He Eivired he might be 
examined with his accuſers face to face, before the king, or at leaſt be- 
fore his council ; and if it did not appear that he was wrongfully ac- 
cuſed, let him be puniſhed as he deſerved. In concluſion he begged 
the king would have pity on him, and reſtore him to his favour; taking 
all his lands, or goods from him, or as much of them as he pleaſed.” Yet 
all this had no effect on the king. So he was deſired to make a more 
formal ſubmiſſion ;- which he did-on the 12th of January under his hand, 
ten privy councellors being witneſſes, In it. he confeſſed, © Firſt, his diſ- 
© covering the ſecrets of the kings councel. Secondly, his nent wg 
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* ſons treaſon, in uſing to give the arms of St. Edward the Confeſſor, 


© which did only belong to the king, and to which his ſon had no right. 


9. The Trial of Henry Earl of Surrey, &c. 


—— 
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© Thirdly, that he had ever ſince his: fathers death, born in the firſt 
quarter of his arms, the arms of England: with a difference of the la- 
© bells of ſilver, that are the 0 N arms of the prince; which was done 
in prejudice of the king and the prince : and gave occaſion for diſturb- 
© ing of interrupting the ſucceſſion to the crown. of the realm. This he 


acknowledged was high treaſon ; he confeſſed he deſerved to be attainted 


of high treaſon; and humbly begged the kings mercy and compaſiion.” 
He yielded to all this, hoping by ſuch a ſubmiſſion and compliance to 
have overcome the kings diſpleaſure. But his expectations failed him. 
A parliament was called, the reaſon whereof was pretended to be the 
coronation of the prince of M ali. But it was thought the true cauſe of 
calling it, was, to attaint the duke of Norfolk : for which they had not co- 
lour enough, to do it in a tryal by his peers. Therefore an attainder by 
act of parliament was thought the better way. So it was moved, that the 
king intending to crown bis ſon, prince of Wales, defired they would go on 
with all poſſible haſte in the attainder of the duke of Norſolt; that fo theſe 
places, which he held by patent, might be diſpoſed of by the king to ſuch 
as he thought fit, who ſhould aſſiſt at the coronation. And upon this 
ſlight pretence, ſince a better could not be found, the bill of attainder 
was read the firſt time on the 18th of January; and on the 19th and 20th 
it was read the ſecond and third time. And ſo paſſed in the houſe of 
lords: and was ſent down to the commons, who on the 24th ſent it 
up alſo paſſed, On the 27th the lords were ordered to be in their robes, 
that the royal aſſent _ be given to it: Which the lord chancellor, 
with ſome others joyned in commiſſion, did give by vertue of the kings 
letters patents. And it had been executed the next morning, if the kings 
death had not prevented it. Upon what grounds this attainder was found- 
ed, I can only give this account from the 34th act of the firſt parliament 


of queen Mary; in which this act is declared null and void, by the com- 


mon law of the land; for I cannot find the act it ſelf upon record. In 
the act of repeal it is ſaid, That there was no ſpecial matter in the act 


© of attainder, but only general words of treaſons and conſpiracies; and 


© that out of their care of the preſervation of the king and the prince, 
« they paſſed it. But the act of repeal ſays alſo, "That the only thing 
with which he was charged, was, for bearing of arms which he and his 


the kings preſence, and in the fight of his progenitors; which they 
might lawfully bear and give, as by good and ſubſtantial matter of re- 
cord it did appear. It is allo added, that the king dyed after the date 
of the commiſſion. That the king only empowered them to give his aſ- 
ſent, but did yet give it himſelf: and that it did not appear by any re- 
cord, that they gave it. That the king did not ſign the commiſſion 
with his own hand, his ſtamp being only ſet to it, and that not to the 
upper, hut the nether part of it, contrary to the kings cuſtom.” All 
theſe parculars though cleared afterwards, I mention now, becauſe they 
give light to this matter. 1 N | 

As ſoon as the act was paſſed, a warrant was ſent to the lieutenant of 
the Tower, to cut off his head the next morning; but the king dying in 
the night, the lieutenant could do nothing on that warrant.» And it 
ſeems it was not thought adviſable to begin the new kings reign with 


ſuch an odious execution. And thus the duke of Norfolk eſcaped: very 


narrowly. 


| K | Extract from 3 Burn. Reformat. p. 167. 


'T HE laſt tranſaction of importance in this reign, was the fall of the 
duke of Norfolk, and of the earl of Surrey, his ſon. I find in the 
couneil-book, in the year 1543, that the earl was accuſed for eating fleſh 
in Lent, without licence ; and for walking about the ſtreets in the night, 
throwing ſtones againſt windows, for which he was ſent to the Fleet. In 
another Jetter, he is complained of for riotous living. Towards the end 
of the year 1546, both he and his father were put in priſon : And, it 
ſeems, the council wrote'to all the king's ambaſſadors beyond ſea, an ac- 
unt of this, much aggravated, as the diſcovery of ſome very dangerous 
conſpiracy z which they were to repreſent to thoſe princes, in very black 
characters. I put in the Collection an account given by Thirlby, of what 
he did upon it, The letter is long; but I only copy out that which re- 
_ to Fw pretended diſcovery ; Dated from Harlbron, on Chriſimaſi- 
ay 1546. | | 
He underſtood by the counci]'s letters to him, what ungracious and 

4% ingrateful perſons they were found to be. He profeſſes, he ever loved 
the father, for he thought him a true ſervant to the king: He ſays, 
«© he'was amazed. at the matter, and did not know what to ſay. God 
% had not wy on this occaſion, but on many others, puta ſtop to trea- 
& ſonable de igns againſt the king, who (next to God) was the chief 
« comfort of all good men. He enlarges much on the ſubject, in the ſtile: 
of a true courtſer. The meſſenger brought him the council's letters, 
written on the 15th of December, on Chriftmas-evez in which he ſaw 
*© the malicious purpoſe of theſe two ungracious men: So, according to 
“ his orders, he went immediately to demand audience of the emperor ; 
«but the emperor intended to repoſe himſelf for three or four days, and ſo 
© had refuſed audience to the nuneio, and to all other ambaſſadors ;| but 
he ſaid, he would ſend a ſecretary, to whom he might communicate 
«© his buſineſs. Joyce, his ſecretary, coming to him, he ſet forth the 
matter as pompouſly' as the council had repreſented it to bim. In par- 
ticular, he ſpoke of the haughtineſs of the earl of Surrey, of all which 
the ſecretary promiſed to make report to the emperor, and likewiſe to 
«write an'account of it to Grandvil, a e himſelf that he 
1 durſt not write of this matter to the king: He thought, it would renew 


in him che memory of che ingratitude of theſe perſons, which muſt 4 to 

en eee 1 e e | | 
und the biſtop of Rome, Upon which, as he remembers, fir Rah 
„ Fade was Tent to fir Francis,. to aſk the Gut pf hve? But fir Fri 4 


; «> wound' a noble heart,” a ; | | ; 
After ſo black a repreſentation; great matters might be expected: But 


I be met wien an original letter of the duke of Nehls, tc cht leds of | 


tho council, writändesd in fo'bad a hand, that the reading it was Amolt 


the king at Dover, he being then there. 


as hard as deciphering. Tt gives a very different account of that matter, 


at leaſt with relation to the father. He writes, that the lord great 
„ chamberlain, and the ſecretary of ſtate, had examined him upon di- 
vers particulars: The firſt was, Whether he had a cypher with any 
«© man? He ſaid, he had never a cypher with any man, but ſuch as he 
& had for the king's affairs, when he was in his ſervice. And he does 
not remember that ever he wrote in cypher, except when he was in 
% France, with the lord great maſter that now is, and the lord Rochford - 


Nor does he remember whether he wrote any letters then, or not; but 


* theſe two lords figned whatſoever he wrote. He heard, that a letter of 
his was found among biſhop Fox's papers, which being ſhewed to the 
„ biſhop of Dure/me, he adviſed to throw it into the fire. He was exa- 


* mined upon this: He did remember, the matter of it was, the ſetting 


forth the talk of the northern people, after the time of the commotions : 
But that it was againſt Cromwell, and not at all againſt the king :” (ſo 


far did they go back, to find matter to be laid to his charge) „“ but whe- 
cc 


ther that was in cypher, or not, he did not remember. He was next 
% aſked, If any perſon had ſaid to him, that if the king, the emperor, 
and the French king came to a good peace, whether the biſhop of Rome 
e would break that by his diſpenſation ; and whether he inclined that way. 
He did not . he had ever heard any man ſpeak to that purpoſe : 
« But, for his own part, if he had twenty lives, he would rather ſpend 
« them all, than that the biſhop, of Rome ſhould have any power in this 


kingdom again. He had read much hiſtory, and knew well how his 
«© uſurpation began, and increaſed: And both to Engliſh, French, and 


« Scots, he has upon all occaſions ſpoken vehgmently againſt it. He was 
« alſo afked, if he knew any thing of a letter from Gardiner and Knevet, 
« the king's ambaſſadors at the emperor's court, of a motion made to 
them for a reconciliation with that biſhop, which was brought to 


« In anſwer to this, he writes, He had never been with the king at 


Dover ſince the duke of Richmond died: But for any ſuch overture, he 
% had never heard any thing of it; nor did an els ver menti 


n ever mention it 


te him. It had been ſaid in council, when fir Francis Bryan was like 


to haye died, as a thing reported by him, that the biſhop of Pinche/ter 
a way to ſet all things right between the Ein 


f that: But fir Francis 
any ſuch overture,” It 


Ty — em. 


genie it; and this was all that ever hs heard of 


* - 


anceſtors had born, both within and without the kingdom; both in 
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vw ſeems; theſe were all the queſtions that were put to him; to which, 
« thoſe were his anſwers. He therefore prayed the lords, to intercede 
« with the king, that his accuſers might be brought face to face, to ſay 
e what they had againſt him: And he did not doubt, but it ſhould ap- 
« year, he was fallely accuſed. He deſir'd to have no more favour than 
« Cromwell had; he himſelf being preſent when Cromwell was examined, 
« He adds, Cromwell was a falle man; but he was a true, poor gentleman, 
« He did believe, ſome falſe man had laid ſome great thing to his charge, 
« He deſired, it he might not ſee his accuſers, that he might at leaſt know 


IF « what the matters were; and if he did not anſwer truly to every point, 


ing for both their chriſtned names. Sir Richard was a 


Some. T 
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« he deſired not to live an hour longer. 

He had always been purſued by great enemies about the king; fo 
« that his fidelity was tried like gold. If he knew wherein he had of- 
« fended, he would freely confeſs it. On Tueſday in the laſt hitſon- week, 
« he moyed the king, that a marriage might be made between his daugh- 
« ter (the dutcheſs of Richmond) and fir Thomas Seymour; and that his 
« fon Surrey's children might, by croſs-marriages, be allied to my lord 
« great chamberlain's children (the earl of Heriferd ). He appealed to the 
6 Hs: whether his intention in theſe motions did not appear to be ho- 
« neſt, He next reckons up his enemies. Cardinal Molſey confeſſed to 
« him at Aber, that he had ſtudied for fourteen years, how to deſtroy 
« him, ſet on to it by the duke of Suffolk, the marquis of Exeter, and 
« the lord Sandys, who often told him, that if he did not put him out of 
« the way, he would undo him. When the marquis of Exeter ſuffered, 
&« Cromwell examined his -wife more ſtrictly concerning him, than all 
& other men; of which the ſeat him word by her brother, the lord Mouni- 
« iy, And Cremivel! had often ſaid to himſelf, that he was a happy man, 
« that his wife knew nothing againſt him, otherwiſe ſhe would undo 
« him. The late duke of Buckingham, at the bar, where his father ſate lord 
& high ſteward, ſaid, that he himſelf was the perſon in the world, whom 
& he had hated moſt, thinking he had done him ill offices with the king: 
« Burt he ſaid, he then ſaw che contrary. Rice, that married his ſiſter, 
« often ſaid, he wiſhed he could find the means to thruſt his dagger in 
« him, It was well known to many ladies in the court, how, much both 
« his two nieces, whom it pleaſed the king to marry, had hated him. He 
ac had diſcovered to the king That for which his, mother-in-law was at- 
« tainted of miſpriſion of treaſon, He had always ſerved the king faith- 


« fully, but had of late received greater favours of him, than in times paſt : 


e Whit could therefore move him to be now falſe to him? A poor man, 
« az 1 am, yet I am his own near kinſman, Alas! alas! my lords, (writes 
«© he) that ever it fhould be thiught any untruth to be in me. He prays 
e them to lay this before the king, and jointly to beſeech him, to grant 
c the defices. contained in it. So he ends it with ſuch ſubmiſſions, as he 
« hoped might mollify the king.“ | 

Here I-muſt.add a ſmall correction, becauſe I promiſed it to the late fir 
Ribert Southwell, for whoſe great worth and virtues I had that eſteem, 
which he well deſerved. Sir Richard Southwell was concerned in the evi- 
dence againſt the duke of Norfolk ; He gave me a memorandum, which! 
promiſed to remember when I reviewed my Hiſtory, There were two bro- 
thers, fir Richard and fir Robert, who were often confounded, an R ſerv- 


to Henry the VIIItk, king Edward, and qucen Mary: The ſecond bro- 
ther, ſir Robert, was maſter of the rolls, in the time of Henry the eighth, 


and in the beginning of Edward the ſixth, I had confounded theſe, and 


in two ſeveral places called fir, Richard maſter of the rolls. 


I have now ſet forth all that I find concerning the duke of Norfolk ; by 


which it appears, that he was deſigned to be deſtroyed only upon ſuſpi- 
cion; and his enemies were put on running far back to old ſtories, to 
find ſome colours to juſtify ſo black a proſecution. This was the laſt act 


of the king's, reign, which, happily for the old duke, was not finiſh'd,, | [ 
7 | were at it; and the maſter of the horſe privy to the ſame, 


when the king's death prevented the execution. 
Biſhop Thirleby's tier conterning ibe duke of Norfolk and 
e 1% 3 Ng | 5 


An Original. 


gracious, ingrate, and inhumane uon homines, t 
his ſonne. 1 be elder of whom, I confeſs that I did love, for that T ever 
ſuppoſed hym a true ſervant to his maſter; like as both his, allegiance, and 


the manifold; benefits of the king's majeſtie bounde him ta have been; 
but nowe when J ſholde begyn to wright to you herin, before God I. 


am ſo amaſed at the matter, that I know not what to ſay; therefore I 
| ſhall leave them to receyve for their deeds, as they have worthily de- 
ſeryyd ; and thank God of his grace that hath openyd this in tyme, ſo 
that the king's majeſtie may ſee that reformed. And in this point, wher 
Almighty God hath not nowe alone, but often and ſondry tymes herto- 


"fore, not only letted the malice of ſuch as hathe imagenyd any treaſon 
| =_ the king's majeſtie, the chiefe comforte,: wealth, and proſperite of 


all good Enghſbmen next unto God; but hath ſo wonderfully manifeſt, 


"that in ſuche tyme that his majeſties high wiſdom myght let that ma- 
nee to take his 


effecte, all good 'Engliſhe cannot therfore” thanke God 
enough. And for our parts, I pray God, that we may thorough his grace, 


46 contynue his ſervants, that herafter we be not founde unworthy to re- 
- ceyve ſuche a benefyte at his hands, On Chri/tmas-even, about 10 of 
the clocke-after noon here aryved Somerſet with the letters of the King's 
majeſties moſt honourable counſell, dated the 1 5th of December at Miiſimin 
er, whereby I perceyved the malicious purpoſe of the ſaid two ungra 
© cious-men :+and for the execution of the king's majeſties commandmen 
declared in the fame letters, I ſuyd immediately for audience to the em 


peror, who entred this town within halfe an hover after Somerſet wa 
he emperor praied me of pacience, and to declare to the ſecre 
de ſaie to him. For he ſaid he had determyned 

or 4 days; and had therfore for that tyme refuſe 


E him ſelfe for 3 


© audience' to the nuntio, the ambaſſador of Frante, and the ambaſſadbr of 
Fd * 5 had ſued for audience. On Chri/tma#+day on the morning, 
ene OL, | 5 4% , : | | 


8 | 


} WOULD write unto you my harte (if I coplde) deal thoſe. two un- 
| i | e duke of Norfolk and. 


1 


letters ſhould have come to his-majeſtie'td Dover; I being:there with him. 
Wherunto this is my true anſwer, I Was never at Dobef with his bigh- 
nes ſince my lord of Richmond died, but at chat time, of whoſe death word 


or High Treaſon. 


— 


21 


at nine of the clocke, 7oy/e came to my lodginge, to whom I declared as 
well as I coulde the great benefits theis ungracious men had receyved at 
the king's majeſties hands, and how unkindly and traytorouſly they went 
abought to ſearve him, with the reſt as myn inſtructions led me. The 
king's majeſtie, my maſter (taking the. ſame affection to be in the em- 
peror, his good brother, towards him, that his highnes hathe to the em- 
peror, (ut amicorum omnia ſint communia, gaudere cum gaudentibus, flere 
cum flentibus, ) hath commanded me to open this matter to the emperor : 
that as naturally all men, and much more princes, ought to abhorre 
traytors, and ſpecially ſuche as had receyved ſo great benyfites as theis 
men had; ſo his majeſtie might rejoyſe that the king's highnes his good 
brother had founde forthe this matter, or the malice coulde be brought to 
execution, Secretary Foyſe ſaid that he would advertiſe the emperor herof 
accordingly, and after a little talke of the haughtineſs of the earle of Sur- 
rey, and a few ſalutations, he bad me fare well. When I aſked him for 
monſieur de Grandevela, to whom I ſaid, that I wolde tell this tale, for 
that I doubted not but that he, and all honeſt men wolde abhorre ſuch 
traytors ; he ſaid that he was not yet come, but he wolde this day adver- 
tiſe him herof by his letters; for I wright 1 11 he) daily to him. Al- 
beit that this be the hole, and the effecte of that I have done in the exe- 
cution of the king's majeſties commandment, declared in my ſaid lord's 
letters, yet I will as my dutie is, anſwer a-part their ſaid letters to the 
king's majeſtie, Herin I dare not wright. For, to enter the matter, and 
not to deteſt that as the cauſe requireth, I think it not convenient. And 
again on the other ſide, to renew the memorie of theſe mens ingratitude, 
(wherwith all noble and princely hartes above all others be ſore wound- 
ed) I thinke it not wiſdome. Therfore I beſeeche you hartely, amongſt 
other my good lords, there to make my meſt humble excuſe to his maje- 
ſtie for the ſame, This ungracious matter that hath happened otherwiſe 
then ever I could have thought, hath cauſed you to have a longer letter 
then ever I have bene bated to wright. Ye ſhall herwith receyve 
a ſcedule of courte newis, whiche havyng lernyd while I wrote this ; ſe- 
cretary Foyſe hathe prayed me to ſende the letter herwith encloſed to the 
emperor's ambaſſador in England, which I pray you to cauſe to be deliver- 
ed, and hartely fare you well, From Halebourne the Chriflmas-day at 


night, 1546. 
| | Your afſured loving friend, 


Tho. Weſtm' 
Herewith ye ſhall allſo receyve 
the copie of my letters of the 
19th of this mongth, ſent by 
Skipperus, &c. 1 


A letter of the duke of Norfolk's, after he had been examined in 


the Tower. 


MY very good lords, whereas at the being here with me of my lord 


great chamberlayne, and Mr, Secretary, they examynd me of divers 
thyngs, which as near as I can call to my remembrance were the effects as 
here after doth enſew. @ 
Firſt, Whether ther was any cipher betwene me and any other man : 
For anſwer wherunto, this is the truth, there was never cipher between 
me and any man, ſave only ſuch as I have had for the king's majeſtie, when 
I was in his ſervice. And as God be my judge, I do not remember that 
ever I wrote in cipher, but at ſuch time as I was in France; my lord 
great maſter that now is, and my lord of Rochford* being in commiſlion 
with me, And whether I wrote any then, or not, as God help me, I do 
not, remember; but and I wrote any thing, I am ſure both ny hands 
do re- 
member that after the death of the biſhop of Mereford, Fox, it was ſhew- 
ed me that the ſaid biſhop had left a letter, which I hat ſent him, amon 
his writings, which being found by a ſervant of his, that is now with 
maſter Dexy, who ſhewd the ſame to the biſhop of Durham that now is, 
he cauſed; him to throw the ſame in fier. As I do remember, it was my ſaid 
lord biſhop of Dureham that adviſed him. to burn it; and as I alſo do re- 
member, the matter that was conteyned therin, concerned lewde ſpeak- 
ing of the Northern men after the time of the comotion againſt the ſaid 
Cromwell. If there had been any thyng concerning the king's majeſtys 
aſtairs, neyther the biſhope, nor he, were he now alyve,, would not have 
concealed the ſame; and whether any part of that was in cypher, or not, 
as I ſhall anſwer to God, I do not remember. ö 
Theffect of another queſtion, there alked me, was, as near as I can 
call to my remembrance, whether anie man had talked with me, that 
and ther were a good peace made betwene the king's majeſtie the em- 
peror and. the French king, the biſhope of Rome would brek the ſame 
againe by his diſpenſation? And whether I enclined that waies, or not, to 
that purpoſe ? As God help me now, at my moſt nede, I cannot call to 
my remembrance, that ever 1 heard any man living ſpeak like werds. 
And as for mine inclinations; that the biſnope of Noms ſhould evef have 
aucthority to do ſuch thing; if I had twentie lives, I would rather have 


ſpent them all againſt him, then ever he ſhould have any power in this 
. realme. For no man knoweth that better then I, by reding of ſtories, how 


his uſurped power hath increaſed from time to tie. Nor ſuch time as 
the king's majeſtie hath found him his enemy, no living man hath, botn 
in his Harte and with his tounge, in this realme, in Mante, and alſo to 
many Scotiſh jantlemen, ſpoken more ſore againſt his ſaid uſurped powre, 
then I have done, as I can prove by good Witness 
Alſo my ſaid lord and; Mr. Secretary aſked me, whether I was ever 
made privy to a letter, ſent from my lord af Myncbefler and ür Henry 
Luevet, of any overture made by Granduilli to them, for à way to be 
taken between his majeſtie and the biſhope of Rome and that the ſaid 


came tg Syttyngbarne © * my helpe, I never heard'of no-ſugh 


overture 
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have had; and yet (God be thanked) my trouth 


22 
overture, fave that I do well remember, at ſuch time as fir Francis Biryan 
was ſore ſike, and like to have died, it was ſpoken in the councill, that 
my lord of, IVinche/ter ſhould have ſaid, he cou'd deviſe a way, how the 
king's majeſtie might have all things 
Rome, and his highnes honour ſaved. Suche were the words, or much 
like, Wherupon, as I had often ſaid in the councill, one was ſent 
to the ſaid fir Francis, to know, if ever he heard the ſaid biſhope ſpeake 
like words; which he denied: and as I do remember, it was fir Rauf 
Sadler, that was ſent to the ſaid fir Francis. And to ſay that ever I heard 
of any ſuch overture made by Grandville, or that ever I commoned 
with any man conſerning any ſuch mater, other then this of the biſhope 
of Handler, as God be my help, I never dyd; nor unto more; thenne 
this, I was never preyye. | 
Now, my good lords, having made anſwer according to the truth of 
ſuch queſtions as hath been aſked me, moſt humblie I beſeeche you all to 
be mediators for me to his moſt excellent majeſtie, to cauſe ſuch as have 
aceuſed me 1 might be with his high pleaſure) to come before his 
majeſtie, to lay to my charge afore me, face to face, what they can {ay 
againſt me: and I am in no dout, ſo to declare my ſelfe, that it ſhall 
appere I am falſly accuſed. And if his pleaſure ſhall not be, to take the 
| i perſon, then to give 2 commandment to do the ſame. 
y lords, I truſt ye think CromwelPs ſervice and mine hath not be like; 
and yet my deſire is, to have no more favour ſhew'de to me, than was 
ſhew'de to him, I being preſent, He was a fals man; and ſewerly I am 
a trewe poore jantleman, _—- e 
My lords, I think ſurelie there is ſome fals man, that have laid ſome 
reat cauſe to my charge, or elſe I had not be ſent hither. And there- 
155 eftſonyts moſt humblie J beſecche to finde the names, if they and I 
may not be brought face to face, yet let me be made privy what the cauſes 
are; and if I do not anſwer truely to every point, let me not live one 
howre after, For ſewerlie I would hide nothing of any queſtions that I 
ſhall know, that doth concern my ſelf, nor any other creature, 
My lords, there was never gold tried better by fier and watter then I 
have been, nor hath had greater enemys about my ſoveraign lord, then 1 
had; ath ever tried me, as 1 
dout not it ſhall do in theis cauſes. Suerly, if I knew any thought I had 
offended his majeſtie in, I would ſuerly have declared it to his perſon. 


Upon the Tuy/daye in Whitſomweek laſt paſt, I broke unto his majeſtie, 


moſte humbley beſeeching him to helpe, that a mariage might be had be- 
tween my daughter and fir Thomas Semour : and wheras my ſon of Surey 
hath a ſon and divers daughters; that, with his favour, a croſſe mariage 
mipht have been made between my lord great chamberline and them: 
and alſo wher my ſon Thomas hath a ſon, that ſhall (be his mother) 
ſpend a thouſand marks a yere, that he might be in like wiſe maried to 


one of my ſaid lord's daughters. I report me to your lordſhips, whether 


| 


Wong with the ſaid biſhope of | 


10. Proceedings againſt various Perſons, &c. 


myn intent was honeſt in this motion, or not. And whereas I have writ. w. 
ten; that my truth hath been ſeverely tried, and that I have had great 
| irſt, The cardinall did confes to me at Aer, that he had gone 
about fourteen years to have deſtroyed me; ſaying, he did the ſame by WY 
the' ſetting upon of my lord of Suffolk, the marquis of Exeter, and ny bs 
lord Sands ; who ſaid often to him, that if he found not the means to put 


enemies, 


me out of the way, at length I ſhould ſeuerly undo him, 


Croz:vell, at ſuch tyme as the marquis of Exeter ſuffred, examined hi; 
wife more ſtreitly of me, then of all other men in the realme, as ſhe ſent 
me word by her brother, the lord Montjoy, He hath ſaid to me himſclf i 
many times, my lord, ye are an happy man, that your wife knoweth no 


hurt by you ; for if ſhe did, ſhe would undo you, 
The duke of Buckingham confeſſed openly at the bar, (my father ſitting 


as his judge) that of all men living he hated me moſt, thinking I was the | Y 
man that had hurt him moſt to the king's majeſtie : which now, quoth 


he, I perceive the contrary, _ | 
Rice, who had maried my ſiſter, confeſſed, that (of all men living) he 


hated me moſt; and wiſhed many times, how he might find the meanes 


to thruſt his dagger in me. 


What malice both my neecys, that it pleaſed the king's highnes to 
marie, did bere unto me, is not unknown to ſuch ladies as kept them in 
this ſute; as my lady Herberd, my lady Tirwit, my lady Kyn/ton, and i 
Who tried out the falſhod 
of the lord Darcy, fir Robert Conſtable, fir 7 Bulmer, Alte, and many 

y I. Who ſhewed his majeſtie 


others, which heard what they ſaid of ine. 


others, for which they ſuffer'd for? but on 
of the words of my mother-in-law, for which ſhe was attainted of miſpri- 


ſion ? but only I. In all times paſt unto this time, I have ſhewed my ſelf | ; 
a moſt trewe man to my ſoveraign lord. And ſince theſe things done in 
tymes paſt, I have received more proffight of his highnes, then ever I did 


afore. Alas! who can think, that I, having been fo long a trew man, 


ſhould now be falſe to his majeſtie? I have received more proffizht then 3 


I have deſerved : and a poore man, as I am, yet I am his own near 
kinſman, For whoſe ſake ſhould I be an untrewe man to them? Alas, 
alas, my lords, that ever it ſnould be thought any ontruthe to be in 
me. | 

Fynally my good lords eftſonys moſt humble I beſeech you to ſhew 
this ſcrible letter to his majeſtie, and all joyntle to beſeech his highnes to 
grante me the peticions that are conteyned in the ſame, and moſt eſpecyall 
to remyt out of his moſt noble gentle hart ſuch diſpleaſure as he hath 
conceyved againſt me: and I ſhall dewryng my lyff pray for the conti- 
nuence of his moſt royall eſtate long to endure, | | 


By his highnes poor priſoner, 


— 


l Norfolk. 


X. Proceedings againſt various Perſons in the Reign of Henry VIII. for Treaſon, in denying the King's 
wt 242 Supremacy, and other capital Crimes, principally relating to Religion, 


* 


* 


q 
2 


have made. The king was naturall | 
provocation; the times were very tickliſh/;. his ſubjects were generally 
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/ monks and frier were both numerous and wealthy; the pope. was his 
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| Biſbop Burnet cloſes the firſt volume of bis Hiſtory of the Reformation with a ſummary account of various trials and 
attainders, in the reign of Hen. VIII. in order to exhibit at one view the ſeverities practiſed by that prince againſt 

the popiſb party; and as very few of the trials mentioned are included in the preſent collection of State Trials, 

dope flatter ourſelves, that our inſertion of this part of 1+ biſbep's work will not be deemed foreign to the preſent 


,- undertaking. 1 Burn. Reform. 351. 4 362. It is obſervable, that, though by the biſhop's own acknowleds- 
ment, the king's ſeverity to the popiſh party furniſhes great ground for juſt cenſure; and though he ſtates many in- 
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+... minate them in the colouring.) 
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N the latter 


ſeverities, eſpecially. as they are repreſented by the writers of the Ro- 


man party; whoſe relations are not a little ſtrengthened by the faint 


excuſes; and the miſtaken accounts, that moſt of the proteſtant hiſtorians 
impetuous, and could not bear 


addicted to the old ſuperſtition, eſpecially in the northern parts; the 


implacable enemy; the emperor was a formidable. prince, and being 


£ 


es hing of great 
being, without the leaſt th ; 
- muſt de cenſeſſed he way fog put to. g, A ſuperſtition that was ſo blind | 


then maſter of all the Nether/ands, had many advantages for the war he 
deſigned againſt Fug. Cardinal Pole, his kinſman, was going over all 
the-courts of (hre/{endam, to perſwade a league againſt Eng/and;. as being 


gravation, - the: ſtate of affairs at that time, it 


and heudftrong, and ies that were both ſo powerful, ſv ſpiteful, and 


duftrious, made rigour-neceflary : nor is any general of an army more 


be... Os 
IN 3 deal ſeverely with ſpies and intelligencers, than he was to 


+proccedugaink all the popes adherente, or ſuch as kept a correſpondence 
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r-neceflity and merit than a war againſt the Turk. This 


ura from x Burn. Reformat. from p. 351. to 362. 
2 of his reign, there were many things that ſeem great 


, 
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ſtances of violating the firſt principles of juſtice and bumaniiy; get he denies, that there is any thing to juſtify all 
1.4.1 the clamours of the Roman Catholicks againſt his memory, in/iſting too, that his cruelties were far ſhort both in 
number and degree of thoſe in queen Mary's reign. But really this is writing too tenderly, of Henry; for 
* there is not only grievous, but almoſt equal cauſe to deteſt the memories of both bim and Mary, the barbarities 
eee exerciſed in the reign of each being too numerous to leave room for much diſtinction between them. When two 
2 Princes both with chara#ers of ſo dark a complection are to be dtlincated, it calls for very nice touches to diſcri- 


o 


with Pole, He had obſerved, in hiſtory, that upon much leſs. provocation 
than himſelf had given, not only ſeveral emperors and forreign princes 
had been diſpoſſeſſed of their dominions ; but two of his own anceſtors 
Henry the ad and king John had been driven to great extremities, and 
forced to unuſual and maſt indecent ſubmiſſions by the means of the 
DIESEL ADE INE , $6) bo Þ and angie vo ont bor his a 

The popes. power over the clergy was ſo abſolute, and their dependence 
ang, obedience to him was ſo, implicite; and the popiſh clergy had ſo great 
an intereſt in the ſuperſtitious multitude, whoſe conſciences they govern- 
ed, that nothing but a ſtronger paſſion could either. tame the clergy, or 
quiet the people. If there had been the leaſt hope of impunity, the laſt 


part of his reign would have been one continued rebellian ; therefore to 


revent a more profuſe effuſion of blood, it ſeemed. neceſſary to execute 
laws ſeverely.in_ ſome. particular inſtan ces... 
There is one eue that runs in a thread through all the hiſtorians 
of the popiſh ſide, which not a few 5 own have ignorantly taken up; 


* 


that many were put to death for not ſweiring the kings ſupremacy, It 


is an impudent falſhood.; for not ſo much as one. perſon ſuffered on 


that account; nor was their any law for any ſuch oath en par- 
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been involved in the buſineſs of the 
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for High Treaſon, - 23 


lament in the 28th year of the kings reign, wheh the unſufferable bull 
of pope Paul the 3d, engaged him to look a little more to his own 
ſafety. Then indeed in the oath for maintainirig the ſucceſhon of the 
crown, the ſubjects were required, under the pains of treaſon, to ſwear 
that the king was ſupream head of the church of England; but that was 
not mentioned in the former oath, that was made in the, 25th, and enacted 
in the 26th year of his reign. It cannot but be confeſſed, that to enact 


py | under paine of death that none ſhould deny the kings titles, and to proceed 


at againſt offenders, is a very different thing from forcing them 
iter the Ling to be the ſupream head of the church. (a) 

The firſt inſtance of theſe capital cpa, was in £a/ler-Term, in 

| hree priors, and a monk, 

of 2 ar br jc „ that the 

2 mt ſupream head under Chrift of th: church of England. Theſe 

. Ta, prior of the „ aid London, Auguſtin 

Webſter prior of Axbolme, Robert Laurence prior of Bevoll, and Richard 

Reynolds a monk of Sion. This laſt was eſteemed a learned man, for that 


time, and that order. They were tried in Meſtninſter-Hall by a com- 


miſſion of vyer and terminer : they pleaded not guilty, but the jury found 
them guilty, and judgment was given that they ſhould ſuffer as traitors. 
The record mentions no other particulars ; but the writers of the popiſh 
ſide make a (ſplendid recital of the courage and conſtancy they expreſſed 


by both in their tryal, and at their death. It was no difficult thing for men 
XX w uſed to the legend, and the making of fine ſtories for ſaints and martyrs 


of their orders, to dreſs up their narratives with much pomp. But as 
their pleading not guilty to the endictment, ſhews no extraordinary reſo- 
lution, ſo the account that is given by them of one Hall a ſecular prieſt 
that died with them, is fo falſe, that their is good reaſon to ſuſpect all, 


= He is aid to have ſuffered on the ſame account; but the record of his 


aftaindor gives a very different relation of it. 
He and Nobert Feron were endited at the ſame time for having“ ſaid 
many ſpiteful and treaſonable things; as, that the king was a tyrant, 
an heretick, a robber, and an adulterer; that they hoped he ſhould die 
' ſuch à death as king John and Richard the 3d died; that they looked 
when thoſe in Ireland and Wales ſhould invade England; and they were 
aſſufed that three parts of four in England would be againſt the king: 
they alſo ſaid that they ſhould never live merrily till the king and the 
rulers were plucked by the pates, and brought to the pot, and that it 


GH AH mn M „ Aa $8 


„would never be well with the church till that was done.” Hall had 


not only ſaid this, but had alſo written it to Feron the 10th of March 
that year, When they were brought to the bar, they at firſt pleaded not 
guilty ; but full proof being brought, they themſelves confeſſed the 
enditement, before the jury went aſide, and put themſelves on the kings 
mercy :* upon which, this being an imagining and contriving both war 
againſt the king, and the kings death, judgment was given as in caſes 
of treaſon : but no mention being made of Ferens death, it ſeems he 
had his pardon. Hal! ſuffered with the four Cartbiſſians, who were hanged 
in their habits, 


They proceeded no further in Eafter-Term : but in Trinity-Term there 


was another commiſſion of yer and terminer, by which Humphrey Middle- 


more, William Exmew, and Sebaſtian Nudigate, three monks of the Char- | 


ter-houſe' near London, were endited of treaſon, for having ſaid on the 


25th of May, © that they neither could nor would conſent to be obedient to 
© the kings highneſs, as true lawful and obedient ſubjects; to take him. 
fapiedin head on earth of the church of England.“ They all 


pleaded nor guilty, but were found guilty by the Jurys and judgment was 
d that they might receive 


to be 


ven. When they were condemned, they deſire b 
the body of Chriſt before their death. But (as judge Spelman writ) the 
court would not grant it, ſince that was never done in ſuch caſes but 


| by order from the king. Two days after that, they were executed. 
Two other monks of that ſame order, John Rocheſter rk Wilver, 
'e 


ſuffered on the ſame account at York in May this year. n other Car- 
thufian monks were ſhut up within their cells, where nine of them dyed, 


The tenth was hanged in the beginning of Aug. Concerning thoſe. 


perſons I find this ſaid in ſome original letters, that they had brought 
over into England, and vented in it, ſome books that were written be- 


- 


yond ſea, againſt the kings marriage, and his other proceedings; which 
be A they were preſſed to peruſe the books that 


eing found in their hou : | 
were written for the king, but obſtinately refuſed to do it. They had alſo 

Maid of Kent, for which, though 
all the complices in it, except thoſe who ſuffered for it, were pardoned 
by act of parliament, yet ſuch as had been concerned in it, were ſtill 
under jealouſie: and it is no wonder that upon new provocations they 
met with the uttermoſt rigor of the law. ae e 
© Theſe tryals made way for two others that were more ſignal: of the 
bilnop of Rechefter, and tir Thomas More. The firſt of theſe had been a 
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© about conſftruing the refuſal of the oath a denial ?\ When it is 0 
© death for not ſwearing to bis ſupremacy, without doubt, every deni 
4 41 +.-11"  expreſaly by wordt, was meant: Therefore it is foreign to the ſpirit of the remark to ſay, that they were thus puniſhed 
Jr denying the ſupremacy, not for refuſing to ſtuear to it. So verbal an anſwer to the animaduer/ion of Henry's 


L infiruments 


priſonet above a year, and was very ſeverely uſed : he complained in his 
letters to Cromwell, that he had neither cloaths nor fire, being then 
about fourſcore, This was underſtood at Rome, and upon it, pope Cle- 
ment, by an officious kindneſs to him, or rather in ſpite to king Henry, 
declared him a cardinal, and, ſent him a red-hat. When the king knew 
this, he ſent to examine him about it; but he proteſted he had uſed no 
endeavours to procure it, and valued it ſo little, that if the hat were lying at 
his feet, he would not take it up. It never came nearer him than Picard : 
yet this did precipitate his ruine. But if he had kept his opinion of the 
kings ſupremacy to himſelf, they could not have proceeded further, He 
would not do that, but did upon ſeveral occaſions ſpeak againſt it, ſo he 
was brought to his tryal on the 19th of June, The lord chancellor, 
the duke of Suff, and ſome other lords, together with the judges, ſate 
upon him by a commiſſion of oyer and terminer. He pleaded not guilty, 
but being found guilty, judgment was paſſed on him to die as a traitor ; 
but he was by a warrant from the king, beheaded. Upon the 22d of 
June, being the day of his execution, he dreſſed himſelf with more than 
ordinary care; and when his man took notice of it, he told him, he 
was to be that day a bridegroom. As he was led to the place of execu- 
tion, being ſtopt in the way by the croud, he opened his New Teſta- 
ment, and prayed to this purpoſe; that, as that book had been his com- 
panion and chief comfort in his impriſonment, ſo then ſome place might 
turn up to him, that might comfort him in his laſt paſſage. This bein 
ſaid, he opened the book at a venture, in which theſe words of St. Johns 
Goſpel turned up : this is life eternal to know thee the only true God, and 
Jeſus Cbriſi whom thou haſt ſent, So he ſhut the book with much ſatiſ- 
faction, and all the way was repeating and meditating on them, When 
he came to the ſcaffold he pronounced the Te Deum, and after ſome other 
devotions his head-was cut off, 

Thus died Jahn Fiſher biſhop of Rochefler, in the 8oth year of his age. 
He was a learned and devout man, but much addicted to the ſuperſtitions 
in which he had been bred up : and that led him to great ſeverities 
againſt all that oppoſed them. He had been for many years confeſſor to 
the kings grand- mother, the counteſs of Richmond; and it was believed 
that he perſuaded her to thoſe noble deſigns for the advancement of learn- 
ing, of founding two colledges in Cambridge, St. Jobns and Chrifts Col- 
hs, and divinity profeſſors in both univerſities. And in acknowledg- 
ment of this, he was choſen chancellor of the univerſity of Cambridge. 
Henry the 7th gave him the biſhoprick of Rochgſter, which he, following 
the rule of the primitive church, would never change for a better, He 
uſed to ſay his church was his wife, and he would never part with her, 
becauſe ſhe was poor. He continued in great favour with the king, till 
the buſineſs of the divorce was ſet on foot; and then he adhered ſo firmly 
to the queens cauſe, and the popes ſupremacy, that he was carried by 


that headlong into great errors; as appears by the buſineſs of the 


Maid of Kent. Many thought the king ought to have proceeded againſt 
him rather upon that, which was a point of ſtate, than upon the ſupre- 
macy, which was matter of conſcience, But the king was reſolved to let 
all his ſubjects ſee, there was no mercy to be expected by any that de- 
nied his being ſupream head of the church ; and therefore made him and 
More, two examples for'terrifying the reſt, - This being much cenſured 
beyond ſea, Gardiner, that was never wanting in the moſt ſervile com- 
pliances, wrote a vindication of the kings proceedings. The lord Her- 
bert had it in his hands, and tells us it was written in elegant Latin, but 
that he thought it too long, and others judged it was too vehement, to be 
inſerted in his hiſtory. ' | 

On the 1ſt of uh, fir Thomas More was brought to his tryal. The 


ſpecial matter in his endictment, is, that on the 7th of May preceding, 


before Cromwell, Bedyll, and ſome others that were preſſing him concern- 
ing the kings ſupremacy, he ſaid he would not meddle with any ſuch 
matter, and was fully reſolved to ſerve God, and think upon his paſſion, 
and his own paſlage out of this world. He had alſo ſent diverſe meſ- 
ſages by one George Gold to Fiſher to encourage © him in his obſtinacy ; 
and ſaid, the act of parliament is like a ſword with two edges; for if a 


man anſwer one way, it will confound his ſoul ; and if he anſwer another 


* way, it will confound his body.“ He had ſaid the ſame thing on the 
3d of June, in the hearing of the lord chancellor, the duke of Norfolk, 
and others; and that he would not be the occaſion of the ſhortning his 
own life. And when Rich the kings ſollicitor came to deal with him 
further about it, but proteſted that he came not with any authority to 
examine him, they diſcourſed the matter fully. Rich preſſed him, * that 
* ſince the parliament had enacted that the king was ſupream head, the 
« ſubjects ought to agree to it; and ſaid Rich, what if the parliament 
* ſhould declare me king, would you not acknowledge me f I would, 
* ſaid More, quia 5 it is in the indictment) rex per parliamentum fiori 
« poteſt, & per parliamentum-deprivari, But More turned the-argument on 


dla) [This ſounds more like an apology, than juſt reaſoning. Enforcing the oath of ſupremacy by the penalty of treaſon, "Fr 
was reſorting to the big beſt puniſhment known to our law. I, herein, too, conſiſted the material difference, in point of 8 
mior, between treaſon fon not ſwearing to the king's ſupremacy, and treaſon. fur denying it]. Mas it not equally be 
obe of the ſtatutes creating both crimes, to compel an acknowledgment of the * re by the ſame extremily 
e puniſhment ? Can there be any reaſon to ſuppoſe, that thoſe who were concerned in the deaths of biſhop Fiſher and 
ir Thomas More for denying the ee bad been NK would have been ſo Pads ro as to befitate 


LY 


efted to Henry as a cruelty, that many wers put to 
nial of it, whither impliedly by refuſing the oath, or hg 


enemies would. ſrarce have eſtaped the learned: biſhop, if be bad not been inſenfibly' influenced by - a fear, leſt the | g 
Jjuſtice and propriety of the Reformation ſhould be prejudiced by the cruelty. of Henty's meaſures in its commencement. 
Fut the cauſe of truth is n finally belped by an ill. founded argument. The Reformation = on a beter © 
foundation than the humanity of Henry's ations, nor is there am neceſſary conneftion between the one andthe © 
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af. great good to ſociety. | 
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24 10. Proceedings againſt various Perſons, &e. 


Rich, and ſaid, what if the parliament made an act that God was not 


* God? Rich acknowledged it could not bind, but replyed to Mere, that 


e ſinee he would acknowledge him king, if he were made ſo by act of par- 


Was a man of rare vertues, and excellent parts. In his youth he had freer 


natural eaſie expreſſion, and preſented all the opinions of popery with 


" ate inexcuſable in an Engliſhman. 


bol divine right, More deſired him to leave it out; ſince as there had 


bis counſel, being perhaps ſo fond of what he had writ, that he would 
that he fancied ſo well written. This ſhews that More knew that book 


* 


pts Mo, ent as in caſes of treaſon, Divers of them Were Carried” 
„ 


ttauſly conceal their opinions, that till the rebellions of Lincolnſhire, a 


rebellions. | 
is added in the indictment, that they had met together on the 17th of 


encouraged by the new riſings that were then in the north; by which they 


* liament, why would he not acknowledge the king ſupream head, ſince 
© jt. was enacted by parliament? To that Mare anſwered, that the par- 
* liament had power to make a king, and the people were bound to ac- 
knowledge him, whom they made ; but for the ſupremacy, though the 
«* parliament had enacted it, yet thoſe in foreign parts had never aſſented 
© to it,” Lhis was tarried by Rich to the king, and all theſe eee 
were laid together, and judged to amount to a denyal of the 4 
Judge Spelman writ, that More, being on his tryal, pleaded ſtrongly 
againſt the ſtatute that made it treaſon : to deny the e and 
argued that the king could not be 4 png head of the church. When he 
was brought to the bar, he pleaded not guilty, but being found guilty, 
judgment was given againſt him as a traitor, He received it with that 
equal temper of mind, which he had ſhewed in both conditions of life, 
and then ſe: himſelf wholly to prepare for death. He expreſſed great con- 
tempt of the world, and that he was weary of life, and longed for death ; 
which was ſo little terrible to him, that his ordinary facetiouſneſs remain- 
ed with him even on the ſcaffold, It was cenſured by many, as light and 
undecent, But others faid; that way having been fo down, to him on all 
other occaſions, it was not at all affected; but ſhewed that death did no 
way diſcompoſe him, and could not ſo much as put him out of his ordi- 
nary humour. Yet his rallying every thing on the ſcaffold was thought 
to have more of the Stoick than the Chriſtian in it. After ſome time ſpent 
in ſecret devotions, he was beheaded on the 6th of Juh. 

Thus did fir Thomas More end his days, in the 53d year of his age. He 


thoughts of things, as appears by his ap and his letters to Eraſmus; 
but afterwards he became ſuperſtitiouſly devoted to the intereſts and paſ- 
ſions of the popiſh clergy: and as he ſerved them when he was in autho - 
rity, even to aſſiſt them in all their cruelties ; ſo he employed his pen in 
the ſame cauſe, both in wrigng ; N all the new opinions in general, 
and in particulat againſt Tindal, Frith, and Barnes, as alſo an unknown 
writer, who ſeemed of neither party, but reprooved the corruptions of the 
clergy, and condemned their cruel proceedings. More was no divine at 
all, and it is plain to any that reads his writings, that he knew nothing of 
antiquity, beyond the quotations he found in the canon-law and in the 
maſter of the ſentences (only he had read ſome of St. Auſlins treatiſes) : 
for upon all points of controverſie, he quotes only what he found in theſe 
collections; nor was he at all converſant in the critical learning upon the 
ſcripturesz but his peculiar excellency in writing, was, that he had a 


their fair ſide to the reader, glee or concealing the black ſide of 
them with great art; and was no leſs dextrous in expoſing all the ill con- 
ſeq Apt 3 could follow on the doctrine of the reformers :; and had up- 
on all occaſions great ſtore of pleaſant tales, which he applied wittily to 
his purpoſe, And in this conſiſts the great ſtrength of his writings, | 
which were deſigned rather for the rabble, than for learned men, But for 
juſtice, contempt of money, humility, and a true generoſity of mind, he 
was an example to the age in which he lived, ; wy 
hut there is one thing unjuſtly added to the praiſe of theſe two great 
men, or rather feigned, on- deſign to leſſen the kings honour ; that Hiſber 
and he | penned the book which the king wrote againſt Luther. This 
Sanders firſt publiſhed, and Bellarmin and others fince have taken it up 
upon his authority, Strangers my be pardoned ſuch errors, but they 
or in Mares printed works there is a 
letter written by him out of the Tower to Cromwell, in which he gives an 
account of his behayiour concerning the kings divorce and ſupremacy. 
Among other particulars one is, that when the king ſhewed him his 
book againſt Luther, in which he had aſſerted the popes primaey'to be 


been many conteſts between popes and other princes, ſo there might 
fall. in ſome between the pope and the king; therefore he thought it was 
© not fit for the king to publiſh/ any thing, which might be afterwards 
made uſe of - againſt himſelf z' and adviſed him either to leave out that 
« {outs or to touch it very tenderly : but the king would not follow 


rather run himſelf upon a great inconvenience, than leave out any thing 


was written by the kings own pen; and either Sanders never read this, or 

maliciouſly concealed it, leſt it ſhould diſcover his foul dealing. : 
Theſe executions ſo terrified all people, that there were no further pro- 

vacations given; and all perſons either took the oaths, or did ſo dex- 


the north, broke cout, none ſuffered after this upon a publick account. 
But when theſe were quieted, then the king refalved to make the chief 
authors and leaders of thoſe commotions publick examples to the reſt.” 
The duke of Norfolk proceeded. againſt many of them by martial law, 
There were alſo tryals at common law of a great many more that were 
taken priſoners, and ſent up to Denen. The lords Darcy and Huffie were 
tryed by their peers, the mat queſs of Eæceter ſitting ſteward. And a com- 
miſſion of and ferminer being iſſued our for the tryal of the" reſt; 
ſir Robert eas fir. Jahn Bulmer'\ and his lady, fir Francis Prgnty fin 
Stephen Hamilton, ind fir Thomas. Piercy, and Aſt, that had been their 


burn, and Kingflead, and Mackrall the monk t. col 
ſhire rebellion, with ſixteen more, were indicted of high treaſon, for the late 
nd after all the ſteps of the rebellion were reckoned up, it 


anuary, and conſulted how to renew it, and proſecute it further, being 


had forfeited all the favour do which they could have pretended, by yer. 
tue of the indemnity that was granted in the eng of December, and of: the 
ardons which they had taken out. They were all found guilty, and ha 

eben dars 


ſons were committed; but moſt of them ſuffered at London; and among 
others the lady Bulmer (whom others call fir John Bulmers harlot) was 
burnt for it in Smithfield. * | e "aro 
The only cenſure, that paſſed on this, was, that advantages were taken 
on too flight grounds to break the kings indemnity and pardon : ſincc it 
does not appear, that after their pardon they did any thing more than 
meet and conſult. But the kingdom was ſo ſhaken with that rebellion, 
that, if it had not been for the great conduct of the duke of Norfolk, the 
king had by all appearance loſt his crown. And dt will not ſeem ſtrange, 
that a king (eſpecially. ſo tempered as this was) had a mind to ſtrike 
terror into the reſt of his ſubjects, by ſome ſignal examples, and to put 
out of the way the chief leaders of that deſign : nor was it to be wonder. 
ed at, that the abbots and other clergymen, who had been ſo active in that 
commotion, were ſeverely handled, It was by their means that the dil. 
contents were chiefly fomented. 'I'hey had taken all the oaths that were 
| enjoyned them, and yet continued to be ſtill practiſing againſt the ſtate ; 
; Which, as it was highly contrary to the peaceable doctrines of the Chriſ- 
tian religion, fo it was in a ſpecial manner contrary to the rules, which 
they profeſſed. That obliged them to forſake the world, and to follow a 
religious and ſpiritual courſe of lite, 4 


he next example of juſtice was a year after this, of one Parreft an 


Obſervant frier. He had been, as Sanders ſaid, confeſſor to queen Katha- 
rine, but it ſeems departed from her intereſts; for he inſinuated himſelf 


ſo into the king, that he recovered his good opinion, Being an ignorant 
and lewd man, he was accounted by the better ſort of that houſe, to which | 


he belonged in Greenwich, a reproach to their order (concerning this, I 
have ſeen a large account in an original letter written by a brother of the 
ſame houſe). Having regained the kings good opinion, he put all thoſe, 
who had favoured the divorce under great ſears, for he proceeded cruelly 
againſt them, And one Rainſcroſt, being ſuſpected to have given ſecret 
intelligence of what was done, among them, was ſhut up, and ſo- hardly 
uſed, that he dyed in their hands, which was (as that letter relates) done 
by frier Forre/ts means, This frier was found to have denyed the kings 
ſupremacy : for though he himſelf had ſworn it, yet he had infuſed it 
into many in confeſſion, that the king was not the ſupream head of the 
church. Being queſtioned for theſe practices, which were ſo contrary to 
the oath that he had taken, he anſwered, that he took that oath with 
his outward man, but his inward man had never conſented to it.“ Being 
brought to his tryal, and accuſed of ſeveral heretical opinions that he 
held, he ſubmitted himſelf to the church. Upon this, he had more free- 
dom allowed him in the priſon; but ſome coming to him diverted him 
from the ſubmiſſion he had offered; ſo that when the paper of abjuration 
was brought him, he refuſed to ſet his hand to it: upon which he was 
judged an obſtinate heretick, The records of theſe proceedings are loſt; 
ut the books of that time ſay, that he denied the goſpel. It is like it 
was upon that pretence, that without the determination of the church 
it had no authority; upon which ſeveral writers of the Raman commu- 
nion have ſaid undecent and ſcandalous things of the holy ſeriptures. 
He was brought to Smithfieid, where were preſent the lords of the coun- 
eil, to offer him his pardon if he would abjure. Latimer made a ſermon 
againſt his errors, and ſtudied to perſuade him to recant; but he con- 
tinued in his former opinions, ſo he was put to death in a moſt ſevere 
manner. He was hanged in a chain about his middle, and the great 
mage that was brought out of Males, was broken to pieces, and ſerved 
for fewel to burn him. He ſhewed great unquietneſs of mind, and end- 
ed his life in an ungodly manner, as Hall ſays, who adds this character 
of him, that he had little knowledge of God and his ſincere truth, and 
© leſs truſt in him at his ending. | ; eee 
In winter that year a correſpondence was diſcovered with cardinal 
Pole, who was bareſaced in his treaſonable deſigns againſt the king. His 
brother ſir. Geofrey Pole diſcovered the whole plot. For which. the, mar- 
queſs of Exceter, (that was the kings couſin- german by his mother, who 
was Edward Iſs 51h daughter), the lord Montacutz, the cardinals bro- 
ther ſir Geofrey Pole, — fir. Edward Nevill, were ſent to the Tawer in 
the beginning of November. They were accuſed for having maintained a 
correſpondence with the cardinal, and for expreſſing an hatred of the 


King, with a diſlike of his proceedings, and a readineſs to riſe upon any 


„ 


good opportunity that might offer it ſelf. e 
D he ſpecial matter brought againſt the lord Montacute, and the mar- 
queſs of Exceter, who were tried by their peers on the 2d and 3d of De- 
cember, in the zoth year of this reign, is, that whereas cardinal. Pole, and 
others, had caſt off their allegiance to the king, and gone and ſubmit- 
* ted themſelves to the pope, the kings mortal enemy, the lord Montacute 
© did on the 24th of Fuly in the 28th year of the kings reign, a few 


months before the rebellion broke out, ſay, that he liked well the pro- 


1 r of his brother the cardinal, but did not like the proceed- 
* ings of the realm; and ſaid, I truſt to ſee a change of this world ; 
I truſt to have a fair day upon thoſe knaves that rule about the king; 
5 and I truſt to ſee a merry world one day.. Words to the ſame purpoſe 
were alſo charged on the marqueſs. "The lord Montacute further ſaid, 
would 1 were over the ſea with my brother, for this world will one 
day come to ſtripes: it muſt needs ſo come to paſs, and 1 fear we ſhall 
© fack"nothing ſo much as honeſt men.“ He alſo ſaid, he had dreamed 
that the king was dead, and though he was not yet dead, he would die 
© ſuddenly ; one day his leg wilh kill him, and then we mall have jolly 


captain, with the abbots of ball. Ferveux, Bridlington, Lenton, - ſtirring;' ſaying alſo, that he had never loved him from his childhood, 
hat firſt raiſed the Lincobn- | and that cardinal Walſey would have been an honeſt man, if he had 


© had an honeſt maſter.” And the king having ſaid to the lords he would 
leave them — 1 having ſome apprehenſions he might ſhortly die, 
that lord faid,' If he will ſerve us ſo, we ſnall be hapy ly rid 3 a time 
| © will come, I ſear we ſhall not tarryithe time, we ſhall do well enough.“ 
He had al ſo ſaid, he was ſorry: the lord ber gauemy was dead, for he 
' + could have made ten thouſand. men; and for his part he would go and 
* live in the weſt, where the marqueſs of Exceter was ſtrong: and had 
alſo ſaid ypon the breaking of the northern rebellion, © ths the lord 
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re and Torkfbire, and 'executtd in the places where their trea - 
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' © Dary played the fool, for he went to pluck away the council, but he 
ſhould have begun with the head firſt, but I beſhrew him for 3 85. 
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fore they ſent it back, and added ſome more to thoſe that were in t 


* ofr ſo oon.“ Theſe were the words charged on thoſe lords, as clear 
diſcoveries of their treaſonable deſigns; and that they knew of the rebel- 
lion that broke out, and only intended to have kept it off to a fitter op 


| portigity': they were . alſo aecuſed of correſpondence with cardinal Pole, 


that was the kings.declared enemy. Upon theſe points the lords plead- | 
ed nat (guilty, but were found guilty by their peers, and ſo judgment 


Was given. . Wy 
On the 4th of December were indicted fir Gere Pole, for holding cor- 


A reſpondence with his brother the cardinal, and faying that he approved 
ot his proceedings, but not of the kings; fir Edward Nevill, brother to 
== the lord Aber gaudum, for ſaying, the king was a beaſt, and worſe than a 


beaſt ; George Croſts, chancellor of the cathedral of 5 #6 gig for ſaying, 
the king was not, but the pope was, ſupream head of the church; and John Col- 


im, for ſaying, the king would hang in bell one day for the plucking down 0 


abbeys. All thoſe, fir Edward Nevill only excepted, pleaded guilty, and fo 
they were condemned; but fir Geofrey Pole was the only perſon of the 
number that was not executed, for he had diſcovered the matter, At the 
ſame time alſo, cardinal Pole, Michael Throgmorton gentleman, Fohn Hil- 
ſiard and Thomas Goldwell clerks, and WVilliam Peyto a Prana of the 


| . Obfervants, were attainted in abſence; becauſe they had caſt off their 
duty to the king, and had ſubjected themſelves to the biſhop of Rome, | 


Pike being made cardinal by him; and for writing treaſonable letters, and 
ſending them into England. On the 4th of February following, fir Ni- 
cholas Carew, that was both maſter of the horſe, and knight of the garter, 
was afraigned for being an adherent to the marqueſs of Exeter, and 
having ſpoke of his attaindor as unjuſt and cruel, He was alſo 


attainted and executed upon the 3 of March, When he was brought 


to the ſcaffold, he openly acknowledged the errors and ſuperſtition in 
which he had formerly lived; and bleſſed God for his impriſonment, 


© for he then began to reliſh the life and ſweetneſs of Gods holy word, 


© which was brought him by his keeper, one Phillips, who followed the 
Reformation, and had formerly ſuffered for it.” | 

After theſe executions, followed the parliament in the year 15 39, in 
which not only theſe attaindors that were already paſſed were confirmed, 
but new ones of a ſtrange and unheard-of nature were enacted. It is a 
blemiſh never to be waſhed off, and which cannot be enough con- 
demned, and was a breach of the moſt facred and unalterable rules of juſ- 
tice, which is capable of no excule ; it was the attainting of ſome per- 
ſons, whom they held in cuſtody, without bringing them to a tryal. Con- 
cerning which, I {hall add what the great lord chief juſtice Cook writes: 
Although I queſtion not the power of the parliament, for without queſ- 


tion the attaindor ſtands of force in law, yet this I ſay of the manner 


© of proceeding, Auferat oblivio, ſi poteftl, fi non utrumque /ilentium tepat. 
1 de NN bie ane Alas di Berichten of m_—_— is, the — 
* juſt and honourable it ought to be in the proceedings, and to give ex- 
© ample of juſtice to inferior courts.” The chief of theſe were the mar- 
chioneſs of Exceter and the counteſs of Sarum, The ſpecial matter 
charged on the former, is her confederating her le 
in his treaſons; to which is added, © that ſhe had committed divers 
other abominable treaſons. The latter is ſaid. to have confederated 
her ſelf with her ſon the cardinal, with other aggravating words.“ It 
oes not appear by the Journal that any witneſſes were examined; only, 


that day that the bills were read the third time in the houſe of lords, 
Cromwell ſhewed them a coat of white ſilk, which the lord admiral had 


found among the counteſs of Sarums cloaths, in which the arms of Eng- 
land were wrought on the one ſide, and the ſtandard. that was carried be- 


fore. the rebels was on the other ſide, This was brought as an evidence X | rei 
| q | executed, and this occaſioned the death of the counteſs of Sarum, after 


that ſhe approved of the rebellion, Three Iriſb priefts were alſo attaint- 
ed for carrying letters out of Ireland, to the pope and cardinal Pole, as 


alſo fir Aarian Forteſcue for endeavouring to raiſe rebellion, Thomas Ding- 
% aknight of St. | | 10 
going to ſeveral foreign princes, and perſuading them to make. war upon 


ohn of Feruſalem, and Robert Granctter merchant, for 


the king, and aſſiſt the lords Darcy and Hufſie in the rebellion they had 
raiſed, * Two gentlemen, a Dominican frier, and a yeoman, wete by 
the ſame act attainted, for ſaying that that venemous ſerpent the biſhop of 
Rome tas * Bead of the church of England. Another gentleman, two 
Prieſts, and a yeoman are attainted for treaſon in rye! no particular 
crime being ſpecified. Thus ſixteen perſons were in this manner at- 
tainted, and if there was any examination of witneſſes for oonvicting 
them, it was either in the Star- Chamber, or before the privy cbuncil; for 
there is no mention of any evidence that was brought in the Fournals : 


There was alſo much haſte made in the 1 this bill: it being brought 
in the 10th of May, was read that x28 ofs firſt and ſecond time, and 
the 13th of May for the third time. The commons kept it five wy Wa 

e bill 
at firſt z but how many were named in the bill originally, and how many 
were afterwards added, cannot be known. Forteſcue and | Dinglry ſuffered 
the 19th of Fuly. As for the counteſs of Sarum, the lord Herbert ſaw in 
& record, © that bulls from the pope were ſound in her hvuſe, that ſhe 


* bras corel ondence with her ſon, and that ſhe forbade' her tenants to 
_ * Have the n | | | Sans 
* had been publiſhed by the kings authority. She was then about'feventy 


ew Teſtament in Eng/ifh, or any other of the books that 
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if to fir Nicolas Carew, © 


much care to ſet forth his good 


FO for High Treaſon. 25 


years of age, but ſhewed by the anſwers ſhe made, that ſhe had a vigo- 
rous and maſculine mind. She was kept two years priſoner in the 
Tower, after the act had paſſed, the king by that „ ee deſigning to 
oblige her ſon to a better behaviour; but upon a freſh provocation by a 
new rebellion in the north, ſhe was beheaded, and in her, the name and 
line of Plantagenet determined. The marchioneſs of Exceter died a natu- 
ral death, In November this year were the abbots of Reading, Glaſſenbury 


and Colebeſter attainted of treaſon, of which mention whs made for- 


merly. — i 

25 the parliament that ſate in the year 1540 they went on to follow 
that ſtrange precedent, which they had made the former year. By the 
56th act Giles Heron was attainted of treaſon, no ſpecial matter being 
mentioned. _ 

By the 57th act, Richard Fetberſtoun, Thomas Abell, and Edward Powel 
prieſts, and Milliam Horn a yeoman were attainted, for denying the 
kings ſupremacy, and adhering to the biſhop of Rome: by the ſame act 
the wife of one Terrell eſq. was attainted, for woos her duty of alle- 
glance, and denying prince Edward to be prince and heir of the crown; 
and one Laurence Cot of Doncaſter was alſo attainted for contriving the 
kings death, 

By the 58th act, Gregory Buttolph, Adam Damplip, and Edward Brin- 
deholm clerks, and Clement Philpot gentleman, were attainted, for adhering 
to the biſhop of Rome, for correſponding with cardinal Pole, and endea- 
vouring to ſurprize the town of Callais : By the ſame act Barnes, Gerrard, 
and Jerome, were attainted, of whole ſufferings an account has been al- 
rcady given. | 

By the 59th act, William Bird a prieſt, and chaplain to the lord Hun- 
gerford, was attainted, for having ſaid to one that was going to aſſiſt the 
king againſt the rebels in the north, I am ſorry thou goeſt, ſeeſt thou 
not how the king plucketh down images and abbies every day? And 
if the king gothither himſelf, he will never come home again, nor any 
of them all which go with him, and in truth it were pity he ſhould. 
ever come home again; and at another time upon ones ſaying, O good 
Lord, I ween all the world will be hereticks in a little time: Bird ſaid, 
Doeſt thou marvel at that? I tell thee it is no marvel, for the great 
maſter of all is an heretick, and ſuch a one as there is not his like in 
'the world.” 

By the ſame act the lord Hungerford was likewiſe attainted. The 
© crimes ſpecified are, that he knowing Bird to be a traitor, did entertain 
© him in his houſe as his chaplain; that he ordered another of his chap- 
© lains, fir Hugh Mod, and one Dr. Maudlin to uſe conjuring, that 
they might know how long the king ſhould live, and whether he ſhould 
© be victorious over his enemies or not; and that theſe three years laſt 
© paſt he had frequently committed the deteſtable ſin of ſodomy with ſe- 
« veral of his ſervants :* All theſe were attainted by that parliament. The 
lord Hungerford was executed the ſame day with Cromwell; he dyed in 
ſuch diſorder that ſome thought he was frenetick, for he called often to 
the executioner to diſpatch him, and ſaid he was weary of life, and longed 
to be dead, which, ſeemed ſtrange in a man that had ſo little cauſe to hope 
in his death. For Powel, Feiberſtoun, and Abell, they ſuffered the ſame 
day with Barnes and his friends, as hath been already ſhewn. 8 
his year Sampſon biſhop of Chiche/er, and one doctor Wiſſin were Nut 
in the Tower, upon ſuſpition of a correſpondence with the pope, But 
upon their ſubmiſſion they had their pardon and liberty. In the year 
1541s five prieſts and ten ſecular pres ſome of them being gentlemen 
of quality, were raiſing a new rebellion in Yorkſhire; which was ſuppreſſed 
in time, and the promoters of it being apprehended, were attainted and 


» 
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the execution of the ſentence had been delayed almdſt two years. 
The laſt inſtance of the kings ſeverity was in the year 1543, in 
one Gardiner that was the bilhop of Wincheflers kinſman and ſecretary, 
and three other prieſts, were tryed, for denying the kings ſupremacy, 
and ſoon after executed. But what ſpecial matter was laid to their 
charge, cannot be known, for the record of their attainder is loſt, 
Theſe were the proceedings of this king againſt thoſe that adhered to 
the intereſts of Rome in which, though there is great ground for juſt 
cenſure, for as the laws were rigorous, ſo the execution of them was 
raiſed" to the higheſt that the law could admit; yet there is nothing in 
them to juftifie all the clamours, which” that party have - raiſed againſt 
king Henry, and by which they purſue his memory to this day; and ate 
far Wort, oth in number and degrees, of the cruelties of queen Maris 
reign, Which yet they endeavour all that is poſſible to extenuate or 


bh 7 o conelude, we have now gone through the — of king Henry the 
8th, who is rather to be reckoned among the great than the good princes. . 
He exerciſed ſo much ſeverity on men of both perſuaſions, that the wri- 
ters of both fides have laid open his faults,” and taxed his cruelty. | But 
as neither of them were much obliged to him, ſo none have taken ſo 
| qualities, as his enemies have done to 
enlarge on his vices : I do not deny chat he is to be numbred among the 


ill princes, yet I cannot rank him with the worf, . 
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XI. The Trials of Jonv DuplEy Dube of Northumberland, WILLIAM Pars Mar puis of Nor- 
thampton, and Joun DupLey Earl of Warwick, for High Treaſon, in the Court of the Lord High 


Steward, at Weſtminſter, 18:h Auguſt, 1 Mary, 1553; and alſo of Sir 


Joun Gars, Sir 


HENRY Garzs, Sir ANDREW DuDLey, and Sir THOMAS PALMER, at Weſtminſter, for the i 


Same Crime, the Day following. 


7 


chiefly on account of the queſtions of law 


[The proceedings * theſe noblemen and others, for aſſerting the title of lady Jane Grey to the crown, and 


oppoſing that o 


_ propoſed to the court by the duke of Nort 


queen Mary, ſeem to 8 a place in this collection, 
umberland, previouſly to his confeſſion of the indittment. 


The Harleian 


Manuſc ript, which we ſhall fin lay before the reader, is copied from Hollingſhead, except the latter part about 
the marquis of ane op and the earl of Warwick. The next account of the tranſaction is immediately taken 


from the tranſlation of bi 


Godwin's Annals of Mary, in Kennet's Complete Hiſtory of England, but 7s 


ncknowledged by biſhop Godwin to be extracted from the great French hiſtorian of his own time, the preſident 


de Thou, | 


Extra# from one of the Harleian Manuſcripts. 


on the eighteenth day of Augu/f were brought before him 
. Fohn Dudley duke of Northumberland, William Parre marqueſle of 
Northampton, and the earle of Warwicke, ſonne to the duke of Nor- 


7 8 THOMAS duke of Norfolte ſittinge as high ſteward of England, 


: thumberland. 


The duke of Northumberland, att his cominge to the barre, vſed greate 
reverence towards the judges, and proteſtinge his faith and obedience to 
the queene's majeſty, whome he confeſſed greivouſly to haue offended, he 
ſaid z that hee meant not to ſpeake any hinge in defence of himſelfe; 
but would firſt vnderſtand the opinion of the courte in two points. 

Firfl, Whether a man, doinge an acte by the authority of the prince 
and counſel], and by warrant of the greate ſcale of England, and doeinge 
nothinge without the ſame, may bee charged for treaſon for any thinge 
which hee might doe by warrant thereof? 

Secondly, Whether any 
crime, and thoſe by whoſe letters and commaundements he was directed 
in all his doeings, might bee his judges, or paſſe vpon his tryall att 
his death? | 

Wherevnto was anſweared, that, as concerninge the firſt, the greate 


ſeale, which hee layd for his warrant, was not the ſeale of the lawfull 


queene of the realme, nor paſſed by authority, but the ſeale of an uſurper, 
and therefore would bee noe warrant for him, 

And to the ſecond, it was alleadged, that, if any were as deepely to 
bee touched as himſelſe in that caſe, yet as longe as noe atteindor were of 
record againſt them, they were nevertheleſſe perſons able in the lawe 


to paſſe ypon any tryall, and not to bee challenged therefore, but att the | 


princes pleaſure, 


ſuch perſons, as were equally culpable in that | 


After which anſwere, the duke vſinge fewe words, declared his earnef? 
repentance in the caſe, (for hee ſaw, that to ſtand vpon vtteringe any 
reaſonable matter would little prevaile) and moved the duke of Norfo/4- 
to bee a meanes vnto the queene for mercy, and without further 
anſweare confeſſed the indiAtment ; by whoſe example alſoe the other 
priſoners arraigned with him did likewiſe confeſſe the indictment pro- 
duced againſt them, and therevpon had judgement, 

The judgement beinge pronounced, hee craved favour of ſuch a death 


as was executed on noblemen, and not the other; hee beſeeching alſo 


that a favourable regard might bee had of his children in reſpect of 
theire age, and that hee might bee permitted to conferre with ſome 
learned divine for the ſettlinge of his conſcience; and laſtly, that her 
majeſtie would bee pleaſed to ſend vnto him fowre of her counſell for 
the diſcovery of ſome things which might concerne the ſtate, 

The marqueſſe of Northampton pleaded to his indictment, that after the 
beginninge of theſe tumults hee had forborne the execucion of any 
publique office; and that all the while hee, intent to huntinge and 
other ſports, did not partake in the conſpiracy ; but it beinge manifeſt 
that hee waſt party with the duke of Northumberland, ſentence paſſed 
on him likewiſe, | | | 

The earle of Warwicke, fyndinge that the judges in foe greate a cauſe, 
admitted noe excuſe of age, with greate on heard his condem- 
nacion pronounced againſt hi 
the goods of thoſe who are condemned for treaſon are totally confiſcated ; 
eee majeſtie would bee pleaſed, that out of them his debts might 


ayd. | e 
Aller this they were all returned agayne to the Tower, 


7 1 8 =» Extra? from 2 Kenn. Compl. Hiſt. 2d ed. p. 334. . 9 
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Ox we 18th of Auguft, the duke of Norfolk ſitting as lord high ſtew- 


ard, thoſe concern'd in the rebellion were try'd at Weftmin/ter ; 


where the duke of Northumberland, with his eldeſt ſon the earl of War» 


wiel, and the marquis of Northampion, were found guilty of high treaſon. 


The account of that day's proceedings, and of the day following, I 
ſhall\here tranſcribe; from Thuanus, 7 writer of great ame z — 
tho? I do not entirely approve all he has ſet down, I think he keeps ver 
near to truth, and the reader, perhaps, will not be ill entertain d with 


* 


the variety of opinions upon this matter. 


The duke of | Northumberland, ſays he, alledg'd, That he did no- 


«10 thing but by order of the council, yet this would not excuſe him; ſo 


bis death, and t 


9 


* that he was cundemn'd as a traytor. When the ſentence was pro- 


nounec d, be $i 45 that it might be mitigated, as to the manner of 
at 
© find-mercy ; and that he might have the liberty of ſpeaking with ſome 
* learned divine (for the ſettling of his conſcience). And laſtly, 
her majeſty wou'd be pleas'd to ſend to him four of her privy-council, 
© to whom he had ſome things to communicate, relating to the publick. 
Then came on the tryal of the marquis of Northampton, who pre- 
tenden, that he had not any hand in the rebellion, nor was engag'd in 
any party, but having no publiek poſt, had ſpent all the time in his uſual 
4 divetſion of hu — and other ſports (a). Hopever, it appear'd 
that he was engag'd on Northumber/and's ſide, and therefore he was 
* likewiſe condemn'd. Afterwards, the earl of Warwick, Nerthumberland's 
+ eldeſt ſon, when the plea of his youth wou'd not be admitted in excuſe 


of ſo great a crime, receiv'd his ſentence of death with a wonderful 


« conſtancy; and only pray'd her majeſty, that out of his eſtate confiſ- 
*. cated, his debts might be diſcharged. Theſe were preſently ſent back 
b to the Tower, The next day, fir Andrew » Nortbumberland's 
* brother, and fir Jobn Gates, who was ſuppos'd the firſt author of ſetting 


os! N Mary, (as they ſtiled h 
vy-couneil, to the as ed her iri 
'l Fox, who lived hn thee times, 4 * t 


his children, in regard to their tender years, might 
that 


„„%/;öi« y ↄ ——BBwß ͤ( » O O O A A G 0 


up lady Fane, with his brother Henry Gates, and fir Thomas Palmer» 
were condemn'd. The azad of Auguſi they were brought out to exe- 
cution, having two days before receiv'd the ſacrament in priſon. 
Northumberland, by the perſuaſion of Heath (afterwards ale of 
York) made a ſpeech to the people, in which he confeſs'd his crime and 
repentance, and advis'd al! who were preſent to adhere to the ancient 
religion of their forefathers, and rejecting the new opinions, as the 
ſource of all the evils that had befallen em for zo years paſt, to drive 
the preachers of em, as trumpeters of ſedition, out of the kingdom, 
if they wou'd approve themſelves innocent before God and the pub- 
lick, Hedeclar'd that in his heart he had always been for the old re- 
ligion, and appeal'd for the truth of this to his intimate friend the 
biſhop. of Warce/ter, but he had temporiz'd out of ambition, for which 
he now. was a ſincere penitent; and laſtly, that he willingly ſubmit- 
ted to his death, which he own'd he had deſerv'd. Having ia this, he 
recommended himſelf to God, and deſiring the prayers of the ſpec- 
tators, prepar'd to ng the ſtroke ; and immediately the executioner 
perform'd his office. |. Northumberland's exhortations variouſly affected 
the minds of the people, who were amaz'd to hear him ſpeak againſt 
that religion, which he had profeſs'd for above 3 years; and on the 
account of which chicfly he had advis'd king Edtward to exclude his 
Makers. Moft have written, that being a cunning man, and fond of 
life, he did this in hopes of a pardon ; and that when he look'd round 
him and ſaw he was deceiy'd, he repented of it (5). He was charg'd (up- 
on no trivial conjeQures) with having poiſon'd the late king. But 
nothing of this was mention'd at his trial, becauſe his judges under- 
© took not the examination into king Edward's death, but dy the bu- 
* ſineſs of the rebellion againſt queen Mary. Gates too and Palmer un- 
« derwent the ſame puniſhment” _ ee, 


= 


to. which was notorious; for Northampton was one of queen Fane's nd vga we and figned a letter, a the oth, among the reſt of her 
her to deft, and be quiet and 
is matter : who writes, that the duke had a promiſe made him of a pardon; yea, though his head were upon 


ent; beſides his going along with the duke in all his counſels, Kennet. 


ock, on copdition be would recant, and hear maſs, On which promiſe be firmly relied, and did what was — ov 90m z and ſtill borů up with the ſame hope, 


on the ſcaffold denied; in word and outward 


that true religion W e both in king Henry's 


king Edward's days, evidently declared himſelf 
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| | XII. | The Trial of Pai.ie Howarp Earl of Arundel, for High Treaſon, in the Court of the Lord 
3 High Steward of England, the 18th of April, in the 3 ad of Eliz. 1589. 


relations of the ſame trial; an 


England. 2 Kenn. Compl. Hiſt. 551. 


An account of this trial is in the It volume of the preſent work, with a reference in a note to Camden's Elizabeth, 
as if the trial was extracted er that work, See 1ft vol. fol. 163. But the fact is, that they are different 
as Mr. Camden's account, though not ſo full, appears to us more clear and intel. 

ligible, and at the ſame time occupies little room, we thought that it would not be unacceptable to our readers. It 
is therefore here given from the Engliſh tranſlation of Camden, in Biſhop Kennet's Complete Hiſtory of 


There are two other narratives of this trial; one amongſt the Harleian Manuſcripts at the Britiſh Muſeum ; the 
other in Mr. Collins's Peerage, under the title of The Duke of Norfolk. But on compariſon, we find the 
former to be only an old tranſlation from the Latin edition of Camden's Elizabeth. As to the latter, though 
Collins cites a manuſcript in the poſſeſſion of the Howard family, yet he adds ſcarce any thing of conſequence 
unnoticed by or different from Camden, except that Bennett, one of the witneſſes againſt the earl, is repreſented 
previouſly to the trial, to have adareſſed a letter to him, in which he acknowledged, that he was forced into a con- 
feffion to the injury e, the earl, by fear of the rack, and therefore prayed his forgiveneſs. —IWe endeavoured to pro- 


cure acceſs to the manuſcript cited by Collins, 
but the application failed of ſucceſs.] | 


of Arundel, arraign'd in Weftmin/ter-hall, and tried by his peers, 
before Henry earl of Derby, who was created lord-high-ſteward 
of England on this particular occaſion, 


1 T very ſame month [ April 18th 1589, J was Philip Howard, earl 


The perſons ſummoned to attend this trial, were theſe following peers. 


William Cecil lord Burleigh, lord-high-treaſurer of England. 
William lord marqueſs of Wincheſter. 
Edward earl of Oxford, iord-great-chamberlain of England. 
Henry earl of Kent. | 
Henry earl of Suſſex. 
Henry earl of Pembroke. 
Edward earl of 8 
Henry earl of Lincoln. 
The lord Hunſdon. 
The lord Willbughby of Ereſby. 9 
The lord Morley. 
The lord Cobham. 
The lord Grey. 
The lord Darcy of the north. 


| The lord Sands. 


The lord Mentwortb. 

The lord Rich. 

The lord Willoughby of Parham, 
The lord North, 

The lord St. John of Bletneſbo, 
The lord Buckhurſt, 

The lord La- Mare. And 
The lord Norris. 


Being order'd to hold up his hand, he did fo, and moreover uſed this 


| expreſſion, Behold here a clean hand, and an honeſt heart ! The heads of 


his impeachment. were much the ſame with thoſe mention'd before, 
Ann, 1586. viz. That he held a very ſtrict intimacy and correſpondence 
* with cardinal Allen, Parſons the Jeſuit, and other conſpirators, who at- 
© tempted the ruin of their prince and country, by ſtirring up foreigners 
© and the queen's natural ſubjects to bring in popery, to the total de- 
& ftruction of both: That he had engaged by letters convey'd by * 
4 ton, alias Bur ges, a prieſt, to afliſt the ſaid cardinal in advancing the 
© catholick cauſe, and to that purpoſe had deſign'd to withdraw privately 
© out of the kingdom: That he was privy to the bull of Sixtus Quintus, 
** which dethroned the queen, and made over her dominions to the Spa- 
« 
C 
* 


* 


niards : That when he was a priſoner in the Tower, he had cauſed maſs 
to be ſaid for the happy ſucceſs of the Spaniſh armada, and had himſelf 
' compoſed a ſpecial prayer on that occaſion.” "7 

Being demanded to anſwer, whether he was guilty, or not guilty? 
he turned himſelf to the court and judges, and made theſe challenges gn 
after another, whether ſuch a number of articles might lawfully be put into one 
and the ſame impeachment ? They anſwer'd in the affirmative. Then he 
demanded, whether preſumptive arguments bore any weight in an indiftment ? 
He was anſwer'd, that he might except again/t them as far as he plias d. 
Another demand was, whether he could fland accus'd of thoſe things charged 


to be treaſon in the 13th of queen Elizabeth, after the time limited in the ſaid 


act? They then promiſed him, he bould not be try'd upon any other law or 

af of high-treaſon, but an ancient one of Edward III. In the laſt place, he 

demanded, if that were a fair indictment, which fail d graſs as 10 circum- 
fwer was, that theſe 


flances both of place and time? The an 


things fenified 
little, if the matter of fa? were proved. After this, being aſked a ſecond 
time, whether he w 
ſubmitted himſelf to God and his peers; but defired them to ſpare his 
memory, which was impair'd by his impriſonment, and ill health, and 
not to over-charge it with too much variety. _ 9 
Puckering, the queen's ſerjeant at law, open'd the firſt part of the 
charge, viz. That cardinal Allen having engag'd with the Jeſuits and 
others againſt his prince and country, upon which account he was ba- | 


6 


vere guilty or not? he anſwer'd, not guilty, and 


* 


— 


* 


ö 


| 
| 


and conviction. 


with an intention to have gratified our readers with a copy of it; 


Extract from 2 Kenn. Compl. Hiſt. 24 ed. p. 551. 


niſh'd the kingdom; yet he the ſaid earl had kept up a correſpondence 
with him by letters, and had expreſsly written to him to advance the ca- 
tholick intereſt, which, by a fair and modeſt conſtruction, was a plain in- 
viting of him to invade Eneland The earl made anſwer, That all he 
intended by it, was the promotion of that faith, by the acceſſion of new 
proſelytes. Popham, the queen's attorney-general, endeavour'd to prove, 
by the confeſſions of Savage, Throckmorton, and Babington, that this could 
not poſſibly be underſtood of a free converſion upon the ſtrength of argu- 
ment; but of a publick invaſion by force of arms. Shuttleworth, a r. 
jeant at law, made it appear out of the form of the proclamations put out 
againſt the Jeſuits and ſeminary prieſts, on what deſigns they were ſent 
into England: That they were traitors, he proved from the earl's own 


words; who, upon the hearing of Valonger's cauſe in the Star-Chamber, in 


relation to a ſcandalous libel of his, ſaid publickly, that an hearty papiſt 
could not but be as thorow a traitor, But for all this, men of this very prin- 
. were among the earl's greateſt intimates. Twas urged moreover, 
That he had eſpouſed the faith of the Romiſb church, and became of 
conſequence a ſubject to the Romiſh ſee ; but this he flatly deny'd, and 
demanded that any evidence might be produced to prove him a profeſſed 


1 catholick. He acknowledged indeed, that he had in ſome inſtances made 


Burges his confeſſor ; whereupon it was debated, that none were admit- 
ted to the ſacraments of the church of Rome, but ſuch as were recon- 
ciled to her doctrine and worſhip; but he was admitted = Gratley, a 
my and therefore a papiſt before, at leaſt in his heart. This Popham 
abour'd to prove from his own letters, and that he intended likewiſe to 
withdraw beyond ſea; that he was an abſolute creature of cardinal Allen, 
and conform'd entirely to his meaſures ; for which he was guilty of 
high-treaſon. He then produced Gratley's and Morgan's letters to the 
queen of Scots, and made from thence this inference, that the ear] owed 
his change in religion more to ſourneſs and ſpleen, than to conſcience 
hen was produced an emblematical piece found in 
the earl's cabinet, which had on one fide an hand ſhaking a ſerpent into 
the fire, with this motto, / God be with us, who ſhall be againſt us ? and 
on the other, a lion rampant, without claws, and with this inſcription, 
Yet a lion. He moreover added, that the earl deſigning to quit the king- 
dom, was perſuaded by the cardinal to alter his purpoſe, as being a per- 
ſon likely to do the church of Rome more ſervice by his ſtay in England, 
than his departure thence; that in a letter to the queen, the earl had re- 
flected ſeverely on the juſtice of the laws, in reference to the ſentence of 
death denounced againſt his grand- father and father; that the queen of 
Scots had recommended him to Babington, as the great patron of the catho- 
lick intereſt ; that Allin had owned that the aforeſaid bull was procured 
by the applications of a perſon of figure in England ; which could be no 
other than the earl, becauſe no one nobleman beſides, was ſo intimate 
with Allen as himſelf, and whom therefore Allen muſt needs know to be 
ill- affected to his country, by what he had heard paſs before in the Star- 
Chamber. Then were read alſo the confeflions of the lord M illiam, the 
earl's brother, with thoſe of his ſiſter, the lady Margaret, and his own 
letters, when he had thoughts of leaving the 6 And this gave 
occaſion to magnify the queen's clemency afreſh, who would not ſuffer 
him (at that very time) to be examin'd on an article of treaſon, but barely 
on a point of contempt. To theſe charges the earl anſwer'd in the groſs, _ 
That as for the picture, twas a trifle preſented him by bis man: That 
indeed he had promiſed to aſſiſt the cardinal in the promotion of the 
* catholick faith, but never at che expence of his prince and country: 
That what he had written in relation to the ſentence of his grand-fa- 
ther and father, was extant upon record, and ſo any one might read it: 
© That he was not at all concerned id what the cardinal or the queen of 
* Scots might write about him, lines he ſtood clear as to fact: That it 
© was impoſſible to reſtrain other mens pens: That he had indeed ſome 
deſign of acting under the prince of Parma, in the wars abroad, ſince © 


the rigour of the laws againſt catholicks made it not ſafe for him to ſtay | 
| © at home: That the attorney had managed the letters and confeſſions, 
at the ſame rate that ſpiders do flowers; that is, ſuck'd all the poiſon 


out of them; but he, for his part, was able to extract out of them 
* ſomething more uſeful, might he be permitted to ſee them.” Then 
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28 112, The Trial of Philip Howard Ea#/ of Arundel, for High Treafon. 
* 4 , ; , s 4 
were read Hlin's letters to the queen of Scots, with thoſe of the biſhop of | for this, as too indecent and bold a challenge upon the evidence for the 
Roſe, about invading England, that very year he deſign'd to quit it; and | queen, at the ſolicitor's motion, an ancient law of Richard II. was read, h 
the bull of Sixtus Quintus, and ſeveral remarks made on Allen's memorial | whereby it was declared, that the crown of England was under the 
to the Pnglip, printed at Auturp the year: before; He was likewiſe | command of none but God alone, and that the biltop of Nan hai no 
charged with having aſſumed this title, Philip duke of Norfot, which | manner of authority, over it, It now growing towards ng, and no- 
was found among his papers ; and it was Allen's advice, that he ſhould thing being produced farther againſt. him, the earl. was order'd to with- 
in ſome degree mend his title, Theſe things were brought 8 him | draw: He threw himſelf wholly upon the inen of his peers, proteſt- 
as convictions of treaſon before his impriſonment. Egerton, the ſollici- | ing his obedience to the queen, and heartily praying they might come to 
tor-general, having ſumm'd up and repeated the particulars of the charge, | ſuch an iſſue, as might be moſt for the glory of God, the ſafety of the 
' proceeded upon a threefold diſtinction of time, ia. Before the arrival | queen, and the _—— of their own honour. and conſcicnce. They 
« of the $pari/h fleet z at the inſtant of its coming and after it fed: And | then went aſide, and held a debate, which Jaſted an hour, and in points 
that he had been guilty of treaſon ſince his confinement : Before the of law they conſulted the opinion of the judges and ſerjeants. Being re- 
« fleet appeared, he had been guilty. of treaſon, in wiſhing it happy ſuc- | turned to their ſeats, the clerk of the crown demanded of them, Whether 
© ceſs; when it was arrived, in making a form of prayer ſuitable to his | the earl were guilty or not? At which every one of em putting his, hand 
. « wiſhes, and cauſing the maſs of the oly Ghoſt to be faid, and a courſe” | to his breaſt, as the cuſtom was, declared upon his honour and conſcience, 
1 £ of devotions to be uſed for 24 hours together: And then when the fleet | that he was guilty. Then being aſked if he Sehe thing farther to 
F « was gone, in Jamenting its defeat with all the marks of an extraordi- ſay; why ſentence of death ſhould not paſs upon him he only ſaid the | 
, © nary ſorrow as if he Had fix d his laſt hape, and beſt confidence, in | ſame words which his father had done before him, in the ſame place, 
i © the Spaniſh mods hich was fitted out with a deſign to ruin his prince | Ged's will be dine. Sentence being pronounced, he deſired leave to ſpcak 
| «© and country.“ iſa particulars were all made out againſt him by kr. with his wife, and that he might ſee his young ſon, who was born ſince 
ö ' Tho, Gerard kt. Will. . condemn'd for treaſon, ann. : 586. Bennet, his confinement ; that he might have the liberty to ſpeak | wich his ſtew- 
] u popiſh prieſt, and ſome other riſohers, He then mutter'd in a broken | ards, who had the accounts of his eſtate, and that his debts might be dil. 
3 and imperfect kind of tone, that the prayers he made, and tbe maſſes he charged: He likewiſe humbly deſired the queen would take his young 
F perform'd, were in order to deprecate a maſſacre he had heard was deſfign- | ſon into her favour and patronage. Then the lord ſteward brake his 
} ed againſt the catholicks. Gerard's evidence he roundly deny d; and as he ſtaff, the badge of his place; and the earl was carry'd back to the Tober, 
3 adjured him to declare nothing but the truth, and repreſented before him the ax being carry'd before him, with the edge towards him. There were 
4 the dreadful ſolemnity of the laſt day, he ſo terrified and ſcared the evi- | a great many that moſt heartily lamented the untimely fall of this young 
1 deence, that he hardly was able to ſpeak one word to the purpoſe. Bennet's | nobleman, (for he was not above 33 years of age at the moſt) and as many 
I atteſtations he endeavour'd to invalidate, as being a man of a. tarniſh'd | on the other ſide were ready to cry up the queen's wiſdÞm and caution, 
4 reputation, and who had contradicted himſelf in his confeſſions. The | who by this example had ſtruck a kind of terror into the more powerful 
1 | he taxed as perſons impeach's,' and priſoners, and men likewiſe of a | part of the Romi/h faction. The queen after all gave him his life, and ; 
4 looſe and profligate character; who were far from deſerving credit, and | was well enough ſatisfy'd in havin leflen'd the power of ſo conſiderable a 
I | who might be ſuſpected to have the liberty of uſing his converſation with | man, and one who was ſo great a bulwark of he catholick cauſe. 
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Nl. The Caſe „7 Impoſitions, on an Information in the Exchequer by the Attorney-General againſt 
P Mr. Jon Batss Merchant, A 7 
[7 bis famous caſe involved in it a conſtitutional queſtion of the firſt magnitude; Mr. Bates the defendant having been 
profecuted for reſuſing to pay a duty on foreign currants impoſed by a mere act of the crown, The attempt, to en- 
forte a ſubmiſſion to this aut was certainly a principal and early part of that raſh and unwarrant- 
gt tore to eftabliſh in the crown a right of taxing the ſulject, which diſturbed the reigns ef the two firſt princes 
of the Stuart line. James tle firſt claimed the right of impoſing duties on imported and exptried mercbandixe by 
reropative. His ſen and immediate ſucceſſor, the unferlunate Charles, not only perſiſted in the claim, but 
dad to it the equally formidable pretenſion of ſhip -menezy, Realized, theſe claims, with leans benevolences monopolies 
and the other ſubſidiary lranches of the ſame extravagant deſign, would have comprized ncarly a compleat 
; ſyſtem of extra parliamentary taxation; for impoſition at the ports wwas calculated to ſerve the purpeſe externally, 
) ſhiþ-money to operate internally, Had they been % in, parliaments wweuld ſoon have become unneceſſary aſſem- 2 
; blies ; the mildneſs of a limited monarcty would gradually have degenerated into the harſhneſs of an abſolute ane; 
| a legal government would have been corrupted into a tyranny. To the great diſerace of the profeſſion of the law, 
; T 
: 
ö 5 1 
; | 
1 
) the judgment in Bates's caſe, formally debated the right of the crown to impoſe on merchandize at the ports; 
and at length by a petition 10 the king complained of ſuch impofitions as a grievance, which in the ſubſequent parlia- 
ments was followed «ith frequent. remonſtrances of the like kind, In 1623, monopolies were curbed and regu- 
lated by ſtatute. In 1627, gifts, leans, and benevolences, were pointedly declared contrary to law by the Petition of | 4 
Right, ceith general words Io comprebend all forts of taxes and charges out of parliament, In 1640, the legiſa- _ | = 
ture cruſhed ſbip- money almoſt in its birth, by declaring the judgment for it contraty to lau and vacating the re- 353 
tdcord. In the [ame year the final blow was given to taxgtion by prerogative z an aft for tonnage and poundage being pg, 6. Cual, 
pad, with a declaration againſt the king's claim to impoſe ſuch duties. Thus ihe victory over all the ſeveral in- e 263 © A 
+ +» Ventions to tax the ſubjett by prerogative became compleat; before the civil wars broke out, before ble | 
Fonteſt with the crown degenerated from reſiſtance of its uſurped powers into an invaſion of its juſt claims. Fortu- 
' nately tos, ' when the country ' emerged from the anarchy and miſery of the ſcene which fellowel, the 
"extravagance "of ſey did not extinguiſh a due remembrance of the conſtitution.” One of the firſt acts, 
de 725 the Reftoration, was a grant of tonnage and poundage, with words which. renewed a part of the former = 
1114. | |; declarations againſt taxing by prerogative ;. for it anxiouſ. recited, that * no rates can be impoſed on merchandize i 
imported or exported by. ſubjefts or aliens, but by common conſent in. parliament,” 12. Cha. 2. c. 4. G. 6.— 1 Aae 3 
1; (++ Was once: aur intention to kave'traced more fully the hiſtory of the long conteſt. about taxes out of parliament, from . 1 
zb acceſton of the bouſe of Stuart, till it was finally decided againſt the crown in 1641 our plan being to have 7 pre Ws i "of 
| minutely and-aitinttly ſtated the proceedings an each ſpecies of device to elude the conſtitution, and to have given a ge ͥ n 
. _ teral view of the arguments. by which each was, ſuſtained or repelled. But though we bad already made many re- . . 4. K.. 
\ 1.11411. arches, and collefed ſeveral materials en the fuljelt, it was found impaſſible to do juſtice to it, without more time, ,., +, . 
than was, confitent with preſent convenience 10 allow. We therefore reſerve the detail of the. ſubjeftt for ſome' © 2 Wa 
fulure occaſlon. As to the attempts at extra- parliamentary taxation in the previous period, they are fully inveſti- 7 n . cad. 1 
Laled in ſome of the pieces which we mint je ee reader. VVV Ä . 1 
T be only Patt"of this important caſe, and of tht arguanents in it, is in Lane's Reports, and in a ſhort note added a, ans ra cat Xt 
0 Dyer's Reports by the learned editor of the improved edition. Se: Lanc's Rep. p. 22. and. Dy. ed. 1688, eee. Fr. ee, 1 
Fe. 165.0. in tie margin. The report in Lane, being the fulleſt, ſhall. be laid before the. reader z. to whith , Keen, e,, 
we Hall ſubjoin a ſpeech made in parliament iy lord Bacon in 1010, when the judgment of the Exchequer in /* 2 ns 3 #2 
bie caſe in queſtion. was formally diſcuſſed by the bouſe of commons. We fhall next add a' tranſeript from an „ 
original mani ripi, deſcribed by Mr. Carte to be in the hand. writing of the ſumous fir John Dabis; Being in = 
uulſtance lite be latter part of tbe printed Treatiſe on Impoſitions with bis name, but differing nu 3 
1 the language, and more likely to be correfl. Thiſe pieces together . comprize 1he " Principal r 
: be prer 1 of impaſttiont claimed by the crown, But, without ſomething more, it would be à bem partial uie m 
be ſubhect. In juſtice, therefore, as well to that excellent conſtitution,. to the injury of which: the claim g Es. 
; ., » tmpoſitions ly preragative operated, as to thoſe who f 


o bave been compoſed by fir Henry Yelverton, 55 
be debatts in parliament on impoſitions by. the crown are very rare; having been printed ſeparatah, and n. 
dei 10 be found in am publiſbed collections of the time. What is very remarkable, they are not-only whmoticed ß 
Me. Hume, Mr. Carte, and the authors of the Parliamentary Hiſtory; but have oven eſeaped the ob ern 
our deſervedly celebrated female bijtorian. That the tipo former writers ſhould not be ſtudious to draw the attention 0 01100 
beit readers to two arguments, ſo fit to counterat7 the reception of their particulur preſudites, is eaſy tobe acted.” Tea 
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ier; eſpecially in the inftance'of Mr. Carte, whoſe bias in favour of the prerogative is mort avowed and app en 
wh ts | i l than 4 TE 5.16 y | 4 #2 Wo ; Sh 


Humer. But Mrs. Macaulay's flence cannot be explained in the ſams way; and therefore. we attribute. + 1 11 01th  " 


Br dee and ſrilfe | 
dan all, obo follow En in the ſame Ane, art infiuitely obliged, For tirength clearneſs and elegance of le, f, 
Penne in remark, for beautiful arrangement and cloſe 11 of maiter, 'we conſider. 1 | pin 
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30 13. The great Caſe of Impoſitions on an Information in the Exchequer, 


8 England, compoſed with that rigid impartiality ſo eſſential to a perfefth juſt idea of our conſtitution, is till wants 
- - ing, Hitherto the beſt of our writers, who have engaged in that arduous taſk, have been betrayed into extremes. 
One is ſwayed by predileftion for the Stuart family; whilſt another loſes his temper from averſion to them. 
Some write Jo? favor to abſolute manarchy , others are votaries to the paſſion of 49/0 ha Tos many have- 
betn ſeduced by zeal for à particular party in the Rate; and ſo, according to the occaſion, have prattiſed the arts 
of apology, or adopted the ſevere and vebement language of ſatire. But the author, who wiſhes to fix the true point 
of our antient conſtitution in the ſcale o Ie, muſt baniſh from his mind all ſuch corruptives of judgment. | 
Beides the arguments by Hakewill and Yelverton, againſt impofitions on merchandize by prerogative, there are 
ſome very forcible reaſons with the ſame view by lord Coke in his ſecond Inſtitute, where he comments on the goth 
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. every merchant denizen, who brings within any port within his domi- 


ments of this caſe prove nothing to this purpoſe, The beſt caſe in law 


kings prerogative his revenue and government. And as it is not a 
kingdome without ſubjects and government, ſo he is not a king without 


he cannot maintain war, nor reward his ſervants, according to the ſtate 
| ſuch great prerogatives of the crown, without which it cannot be, ought 


minable. As for example, an action of accompt lies not by the common 


| 1 ttzheſe cuſes to prove, that the precedents of this court ought to be purſued 
And obſerved, although they ſuem to croſs the common law, and the books 


joy e of Magna Charta. See 2. Inſt, page 57. to 63.— Some obſervations alſo occur on the ſubje#t in the 12th part 
. of lord Coke's Reports. But, in this latter book, he writes with more favor to the judgment for impoſitions in Bates's 
caſe; for, though ke diſclaims all idea 4 the crown's having a right 10 impoſe duties at the ports, in form of a tax 


and for a revenue, yet he contends, . 


at, for the benefit of the jubjef?, and in the way of advancement and re- 


gulation of trade, the crevwn may charge. This diſtinction ſeems to be of dangerous tendency, and not Wil recon- 


cileable with the ſame great lawyer's ſentiments in his 2d Inſtitute, where he condemns the judgment in 


ates's caſe 


without any reſerve, However it ſhould be conſidered, that lord Coke's 12th Report contains only his firſt thoughts, 
before the queſtion had undergone a parliamentary inveſtigation”, and further, that the 12th Report is of ſmall 
authority, being not merely poſthumous, but apparently nothing more than a collection from papers neither digeſted nor 


intended for the preſs by the writer, 12. Co, Rep. 33 


Thoſe inclined io purſue the ſubjet. ſtill further may 1 4. Inſt. 32. the caſe of Sheppard againſt Goſwell and 
others in Vaughan's Rep. 159. be title Taxes in Cotton's Abridgment of Records, the caſe of cuſtoms Dav. 
Rep. 7. Forſtet's Dig. of Laws relat. to Cuſtoms, 15. Gilbert's Treatiſe on the Exchequer, chap. 15. Mad- 

| . of the Exchequer, chap. 18. and the lire Prerogative in the Law-Abridgements.] & == | 


0 1 


vant; and it was recited, that the king by his letters patents 
under the great ſeal had commanded his treaſurer, that he com- 
mand the cuſtomers and receivers, that they ſhould aſk and receive of 


A: information was exhibited againſt Bates a merchant of the Le- 


nions, any currants, five ſhillings a hundred for impoſt, above two ſhil- 
lings and fix pence, which was the poundage by the ſtatute of every hun- 
dred; and it was alledged, that Bates had notice thereof, and that he had 
brought in currants into the port of Londen, and refuſed to pay the ſaid 
+$. in contempt of the king. Whereunto Bates came, and ſaid, that he 
is an Engliſh merchant, and adventurer and a denizen, and that he made 
a voyage to Venice, and there bought currants, and imported them into 
England; and he recited the ſtatute of the firſt of king James cap. 33: 
which grants 2. 8. 6. d. for poundage, and he ſaid, that he had paid that, 
and therefore he had refuſed to pay the 5.s. becauſe it was impoſed un- 
juſtly, and unduly againſt the lawes of the land; whereupon the kings at- 
torney demurred in law. | | 
This matter had been divers times argued at.the bar, and at the bench, 
by Snig and Savil barons, and now by Clark and Flemming chief baron, 
whoſe arguments only I heard. | | G 
And Clark, who argued firſt this day, ſaid, that this caſe being of ſs 
2 conſequence, great reſpect and conſideration is to be had, and it 
cemeth to me ſtrange, that any ſubjects would contend with the king, 
in this high point of prerogative; but ſuch is the kings grace, that he 
had ſhewed his intent to be, that this matter ſhall be diſputed and ad- 
udged by us according to the antient law and cuſtome of the realm; and 
cauſe that the judgement of this matter cannot be well directed by any 
learning delivered in our books of law, the beſt directions herein are pre- 
cedents of antiquitie, and the courſe of this court, wherein all actions of 
this nature are to be judged, and the acts of parliament recited in argu- 


is the caſe of Mines in Mr. Plowden Com. where this ground is put, that 
the ptecedents of every court ought to be a direction to that court, to 
judge of matters which are aptly determinable therein, as in the Kings 
Bench ſot matters of the crown, in the C:»mmon Pleas for matters of in- 
heritance and civil contracts, and in the Exchequer for matters of the 


revenues, for without them he cannot preſerve his dominions in peace, 


and honor of a king; and the revenue of the crown is the very eſſential 
— of the crown, and he who rendeth that from the king pulleth alſo 
is crown from his head, for it cannot be ſeparated from the crown. And 


not to be diſputed; and in theſe caſes of prerogative the judgement ſhall 
not be aceording to the rules of the common law, but according to the 
precedents of this court, herein theſe matters ate diſputable and deter- 


law againſt him, who had the land of the accomptant by mean convey- 
ance. But if one be an accomptant to the king, and had land in fee, 
and alien it unto 4. who alien it unto B. B. by reaſon of this land ſhall 
be charged with this accompt. In 14. Z. 3. a' coroner was elected by 
the king's writ as he ought to be, by the countie, and after he was 
amerced, and becauſe he was not ſufficient to anſwer the amercement the 
countie was charged therewith, and that appears of record here. And in. 
0. E. 3. Rot. 6. as appears alſo of record, in this court, one J#/illiam 
orter was magifler mmete, and had received bullion of divers merchants, 
and coyned it in the kings mint, and did not reftore the coyne to the mer- 
chants, but was inſufficient, and the king paid the merchants, and in- 
uired of the ſureties for the coyne, and it was found that he had none; 
hen it was inquired who recommended him unto the king, and it was 
found by whom he was recommended ; and they, who only recommended 


him as friends, were charged with the debt. And if one be outlawed: in a 
rſonal action, and debt is due to him upon a conttact, thig ſhall be 


orfeited' to the king, and this is ordinary by the precedents of this court; 
and yet this ſeems'to be contrary to law, and is againſt our books. And 
the kings debtordhall have agus minus againſt: executors upon a ſimple. 


— 


Extract from Lane's Reports, page 22. 


thereof. A caſe was here betwixt the king and Jourden. TFourden was 
receiver, and ſold his oſſice to one D. and he not being able to pay Jour- 
den for his office at the day limited, it was agreed, that Fourden ſhould 
come to the next receipt, and when D. received the kings money, that 
2 ſhould take it for his office, which was done accordingly. After 
was indebted to the king, and this matter appearing as above, &c. 
ee was charged with the money which he had received. And as 
tamford in his firſt cap. of prerogative ſaith, that the king is the moſt 
worthy part of a common- wealth, ſo is he the preſerver, nouriſher, and 
defender of the people; and true it is, that the weal of the king is the 
publick weal of the people, and he for his pleaſure may aforreſt the word 
of any ſubject, and he thereby ſhall be ſubject to the law of the forreſt; 
and he may take the proviſion of any man by his purveyor for his own 
uſe, but at reaſonable prices, and without abuſe, the abuſe of which officer 
hath been reſtrained by divers ſtatutes; and the king may take wines for 
his proviſion, and alſo timber for his ſhips, caſtles, or houſes in the wood 
of any man, and this is for publick benefit; and the king may allay or 
inhaunce coyne at his pleaſure, for the plentie of the king is the er 
peace. And theſe impoſts are not only for the benefit of the people, and 
for the kings profit, but are alſo impoſed many times for the increaſe of 
merchandiſe and commerce, as the ſtatute of Aulnageors made in the 
2. E. 3. cap. 14. which was made principally to make cloathes more ven- 
dible. And ſo corporations granted by the king with immunities 
and e d uy and to ſeclude other ſubjects from them, are well limited 
and good]; for it is for the increaſe of the peoples wealth, and thereby the 
kings revenue is inereaſed. And ſometimes there is contained in grants a 
prohibition to other ſubjects,” that they uſurp not upon the priviledges 
of ſuch corporations upon a pain, as in the cuſtome of forraign bought 
and forraign ſold in London, and Yori; and divers cuſtomes are permitted 
to ſuch corporations, as in the chamberlain of Londons caſe, Cook 5. and 
the breach or violation of theſe cuſtomes is a decay of the corporations, 
and ſo an impairing of the revenues of the crown; and therefore the 
king may make them, and alſo give them priviledges, and make inhi- 
bitions to others, not to uſurp upon them. King Edward the third in 
the ſixteenth year of his raign - proclaimed, that no man ſhould ſell 
woolefels, or leather, under ſuch a price, ſo. that. theſe ſtaple commo- 
ditics might not be debaſed, and this at no place but at Northampton 
and Anwick ; and this proclamation, was the cauſe, wherefore the mer- 
chant in 43. afſiſe 38. was puniſhed for uſing deceit to abate the prices. 
And for precedents. in this matter of impoſt, there are many of antiquitie. 
And firſt for wines, In 16. E f. the cuſtom for a tun of wine was 4. S. and 
in 21. and 24. E. 3. it was increaſed to— and 12. 13. & 14. 


of H. 8. it was increaſed to 17, s. the tun. And after in the 4th. of ary 
it was increaſed to 4 marks; and as it appears by the records of this court, 
it u as anſwered upon accompt for all this time according to that rate. 
And it is apparent, that no act of parliament gave this to the king, bur 
that it was impoſed. by his abſolute power; and ſhall it now be doubted 
if it be lawful? God deſend. Priſage, that the king ſhall have one hogs- 
e the maſt, and another hogs- head behinde, is not given to the 
king by any ſtatute, but was only an impoſt by the kings power. The 
impoſt upon cloathes in 31. &, 1. was two ſhillings. for a ſcarlet, and 


18. d. for other cloathes In grain, and after in the 37th year of E. 3. it 


was raiſed again, and in the 37. E..3. an act was made for the length of 
cloathes z in the 33. H. 8. it was raiſed again; and in the time of queen 
Mary, - becauſe that the making of ſo many cloathes made the impoſt of 
wool! to be of ſo ſmall value, therefore the impoſt of every. cloath was 


raiſed by her to a noble; and in the firſt of Rix. an impoſt Was impoled, 


ſor the overlength of cloathes; and it appcacs in 30. E. 3. that the impoſt 
of the cloath was for a ſtranger 2. 8. 8. d, and for a dedizen t s. and all 
for eldathes. Another impoſt Was for woolfels, and leather. The. 31 E. 1. 


it was ſor wooll half a mark ſor a ſack, and after that to 100, 8. and in the 
time of E. 3. to 20. 5. and aſter to 40. 8. and after to 3. I and fo of wonl- 


fels and leather; and as the beneſit and price of commodities did rife, ſo 
was the impoſt raiſed, and no act of patliament for the firſt impoſing, 
and increaſe thereof. And ſo much for woolfels and leather, Now for 


allom. Upon every kintal of allom was impoſed 3. 8. 4, d. which was 


. contract, and therein be cannot releaſe, nor be non - ſuited. And I put 


— 


11 n 


anſwered upon accompt; and in the caſe of Smith, it Was. not doubted, 
if it ſhall be paid, as here it is, but if it were contained in Sm ths patent 
or not. The impoſition impoſed upon coles. Nom the . 8. increaſe is paid. 
The impoſition upon tobacco: was never doubted to be unjuſt as = is. 

: Jad 


de &c. to buy and ſell, 
bu the antient and old cuſtoms. 


1 0 impoſed upon 


rate againſt Mr. Richard Bates, Merchant, 


much for precedents. And now for ſtatutes, The ſtatute of Magna 
o. which was objected, that thereby all merchants may have 
without ill tolnets; bur there is a ſaving, vis. 
The ſtatute of Articuli ſuper chartas, 
hath a ſaving in the end of it, that the King or his councel did 
not intend thereby to increaſe the antient prices due and accuſtomed, 
Go are all the other ſtatutes of purveyors. The ſtatute of the 45. E. 2. 
cab. 4+ which hath been fo much urged, that no new impoſition ſhall be 

woolfels, wooll, or leather, but only the cuſtome and 
ſubſidie granted to the king; this extends only to the king himſelf, and 
ſhall not binde his ſucceſſors; for it is a principal part of the crown of 
England, which the king cannot diminiſh, And the fame king 24. of his 
raign granted divers exemptions to certain perſons ; and becaute that it 
was in derogation of his ſtate imperial, he himſelf recalled and adnulled 
the ſame. As to that which was objected, that the defendant had paid 
poundage granted by the ſtatute of the firſt of the king, that is nothing 
to this purpoſe; for that is a ſubſidie, and not a cuſtome; for when 


And fo 
Charta, cap. 30. 


cup. 2. 


any impoſition is granted by parliament, it is only a ſubſidie, and not a 


cuſtome, for the nature thereof is changed, and the impoſt of wine is 

aid over and above the poundage, and ſo ſhould it be here. And where- 
as it was objected, that if it were in the time of war, it is ſufferable, but 
jn peace not, this ſeems no reaſon ; for the king cannot be furniſhed to 
make defence in war, if he provide not in peace, and the proviſton is too 
late made, when it ought to be uſed. And as to that which was ſaid, 
that the ſubject ought co have recompence, and valuable ſatisfaction, it 
ſeemeth to me that he hath ; for he hath the kings protection within his 
ports, and his ſafe conduct upon the land, and his defence upon the ſea. 
And all the ports of the realm belong to the king, and in this court there 


isa precedent where one in the time of queen Elix. claimed to have a port 


to himſelf as his own, and it was adjudged that he could not, for it be- 
longed to the queen, and it could not be ſevered; and the king only ſhal! 
have the cuſtomes, for landing throughout all the land. And in the 17. of 
E. 3. there is a notable are lend where he reciteth all the benefits which 
the ſubject had in his forraign traffick, by the kings power and protection, 
and therefore he impoled a new impoſt. The writ of ne exeat regnum com- 

rehends a prohibition to him to whom it is directed, that he ſhall not go 
been the ſeas; and this may be directed at the kings pleaſure to any 
man who is his ſubject; and ſo conſequently may he prohibite all mer- 
chants; and as he may prohibite the perſons, ſo may he the goods of 
any man, viz, that he ſhall export or import at his pleaſure. And if the 
king may generally inhibite that ſuch goods ſhall not be imported, 
then by the ſame reaſon may he prohibite them, upon condition or 
fub mode, viz, that if they import ſuch goods, that then they ſhal] 
pay &c. And if the general be lawful, the particular cannot be unjuſt; 
and the words in the writ of ne exeat regnum, viz. et quamplurima nobis, 
et coronæ * prejudicialia ibidem proſequi intendis are not traverſable by 
the ſubject, but he ought dutifully to obey his ſovereign. As to that 
which 1s ſaid, that this command to the treaſurer is not ſufficient under 
the great ſeal, that is otherwiſe; for before the ſtatute of R. 2. for matter 
of cuſtomes no command was directed to the treaſurer, but alwayes the 
king ſignified his pleaſure to his cuſtomers under his privy ſeal, and this 
— authoritie to them to collect cuſtomes, and the ſame authority 
$ given now to the treaſurer, and derived from him to the cuſtomers. As 
to that which is ſaid, that the concluſton is evil, bicauſe it is in con- 
tempt of the king ; without doubt it is a contempt, for the king may in 
hibit traffick into any part of the world, if he will, or inflict a pain upon 
any who ſhall trade into ſuch place inhibited. © So may he do upon any 
commoditie either inhibit it generally, or upon a pain or impoſt; and if 
a ſubject uſe the trade after ſuch inhibition, of import his wares, and pay 
not the impoſt, it is a contempt, and the king ſhal! puniſn him for it at 
his pleaſure. And as to that which eis ſaid, that it is a burthen to the 
merchant, that is not ſo; for the burthen layeth it only upon the better 
part of the ſubjects; and if it were a burthen, it is no more than they 
themſelves impoſed, which was in their hands by commiſſion in the time 
of queen Eliz, and they have raiſed the prices to ſubjects more than the 
value of the impoſt; and it is not to be intended, that the king by any 
impoſt will prejudice the cauſe of merchants, for the trade in general is to 
him more heneficial, than any particular impoſt. The caſe of the 11. 


und 14. H. 4. of Aulnageor is not to be compared to this caſe; for there 


the King had made a grant to a ſubject, and it was alſo of a thing which 
was granted be fore to a maior, and alſo of a commoditie within the land, 
and not tranſported. Afio for the caſe of Darcy, for the monopoly of cards, 
It is not lie ; for that'is of a commoditie within the land, and betwixt 
the patentee and the king, and not between the King and the ſubject. And 
A$ to the exception taken to the information, that it” is ſtat. and doth 
not preſcribe, this needeth not; for it is a prerogative wherein lieth no 
Preſeription, for every prerogative is as antient as the crown. And as 
to the coneluſion of the information it was objected, that it is not 

for the e eee forfeiture ; but this belongs to the 


court to judge ru at "ſhall be ſoſt or forfeited} the oſfence being a con- 
tempt, and therefore the concluſion good enough. Aud ſo 'for'all-theſe 
SORT £3 21 w 


Teaſons, Judgement ſhall be given for the king Ae amn 
Fm chief baron. Touching the exceptions to the information, 
they are of no fofce. For the firſt jſuat. &. it hath been well ſuid, that 
the king Ty not preſeribe in any prerogative, for it is as antient as his 
erown 1s, £ E. 3. and for the concluſion vis. that he in contempt &. 


- that deſerves ho other anſwer, but that which hath been given before; for 


it is enough, without doubt wartanted by infinite precedents. But“ for 


the bar, it is an iticreaſe of the defendants contempt, and no fufficient 


matter to anſwer, an indigeſted and eonfuſed tale, with am improper and 
diſobedient ebnelaſion, and there is in it multa non mutum; but the con- 
Kloſton is without precedent, or example, for he ſaith; that the impoſition, 
Which the king had laid, is ibi, Init d, et conteu leges Angliæimpoſſis, 
und therefore ge retuſed &c. In the caſe of Smith for allom, the con- 
hon was moderate, and beſeeming à ſubject, juagemint FA he fen tave 
np by bis grant; and in the caſt of mines, the 'Weſe: | 

Bert peer of the calm, concluded upon his grant ahdinterelt in' the ſoyl, 
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and that he took the mettal, as it was lawful for him, and did not con- 
ſront his ſoveraign with terms of ute, indebitz, and the like, And the 
king, as it is commonly ſaid in our books, cannot do wrong; and if the 
king ſeiſe my land without cauſe, I ought to fue to him in humble man- 
ner, humillime ſupplicavit c. and not with ſuch terms of oppoſition in 
the information ; and all his matter had been ſaved to him then as well 
as now, or he might have pleaded his matter, and ſaid wherefore he re- 
fuſed, as it was Jawful for him. But for the matter it is of great conſe- 
quence, and hath two powerful objects, which it principally reſpecteth. 
The one is the king, his power, and prerogative, his treaſure, and the 
revenues of his crown ; and to impair and derogate from „ * theſe was 
a part moſt undutiful in any ſubjedt. The other is the trade and trafficck 
of merchantdiſe, tranſportation in and out of the land of commodities, 
which further publick benefit ought much to be reſpetted, and nouriſhed 
as much as may be, The ſtate of the queſtion is touching a new cuſtome, 
The impoſitions 6r cuſtoms are duties or ſumms of money newly impoſed 


by the king without parliament upon merchantdiſe, for the augmentation 


of his revenues. All the queſtions ariſing in the caſe are, aut de perſonis, de 
rebus, vel de actionibus, viz. form and proceeding. "The perſons are firſt the 
king, his power, andauthoritie ; ſecondly, not Bates the defendant, nor the 


Venetians, but all men who import currants. The impoſition is properly upon 


currants, and for them, and is not upon the defendant, nor his goods, who 
is a merchant; for upon him no impoſition ſhall be, but by parliament, The 


things arecurrants, a forraign commoditic, and a victual; the 5.s. for impoſt, 


* 


which is ſaid to be great. 'The action formed or proceſs is the command by 
the great ſea], and the words therein are petere et recipere, if they be ſufficient, 
and ff good without proclamation or other notice, and how, notice ſhall be 
givens and if it be good without an ad gud mh And the caſe of 

ines in Plowden, which is the ſole caſe in the printed books of law, to 
this purpoſe hath in it foure reaſons of the judgement Firſt, the excel- 
lency of the king, or his perſon. Second}y, the neceſſitie of coyn (or his 
ſtate, Thirdly, the utillitie of coyn for commerce. Fourthly, the in- 
convenience, if the ſubject ſhould have ſuch royal poſſeſſions. And theſe 
reaſons are not extracted out of the books of law, but are only reaſons 


of policy; for rex et legalis et politicus, and reaſons pollitick are ſufficiei t 


guides to judges in their arguments, and ſuch eaſes and precedents are good. 
directions in caſes of judgement, for they are demonſtrations of the cou: fe 
of antiquitie, Whereupon my judgement ſhal] conſiſt upon reaſons pol- 
litick, and precedents, The caſe in Dyer 1. Eliz. fo. 165. was not like 
to the caſe in queſtion, but only a conference; and the caſe there was for 
an impoſt upon cloath, a domeſtick commoditie. In this caſe, are re- 
cited their grievances, but it was paid, and it is denied here; but there 
was no reſoſution thereof. At the ſame time, was the impolt of wines 
increaſed, and paid, and no petition or complaint thereof, And the cuſ- 
toms for Englands commodities were at the firſt impoſed by the king's will, 
for no ſtatute giveth them, viz. for wool, woolfels and leather, and it was 
called the great cuſtome; and that it was paid, it will not be denied; and 
t now it is doubted, if the king can impoſe it upon forraign commodities, 
The king may reſtrain the perſon, as it is in Fitz. Nat. Br. d fortiori he 
may reſtrain the goods. There was no cuſtom for home ' commodities, 
but the great cuſtome aforeſaid, which was after inereaſed by parliament, 
which was called the petit cuſtome. It is a great grace in the king to the 
merchants, that he will command, and permit this matter to be diſputed 
between him and his ſubject, and the moſt fit place is in this court, and 
the beſt rules herein are the precedents thereof, and pollitick reaſons, which 
I ſhall give, and apply them to the particulars before recited; And firſt, 
for the perſon of the king, omnts pote/tas d Deo, et non eft poteſtas niſi pro 
bono. To the king is committed the government of the realm and his 
people; and Bra#ton ſaith, that for his diſcharge of his office, God had 
— to him power, the act of government, and the power to govern. The 
ings power is double, ordinary and abſolute, and they have ſeveral lawes 
and ends. That of the ordinary is for the profit of particular ſubjects, 
for the execution of civil juſtice, the determining of meum'j and this is 
exerciſed by equitie and juſtice in ordinary courts; and by the Civillians 
is nominated jus privatum, and with us common law; and theſe laws 
cannot be changed, without parliament ;. and although that their form 
and courſe may be changed, and interrupted, yet they can never be 
changed in ſubſtance, The abſolute power of the king is not that Which 
is converted or executed to private uſe, to the benefit of any particular 
perſon,” but is only that which is applied to the general benefit of the 
people, and is ſalus populi ; as the people is the body, and the king the 
head ; and this power is guided by the rules,” which direct only at the 
common law, and is moſt properly named polliey and government; and 
es the conſtitution of this body varieth with the timé, ſo varierh this 
abſolute law, according to the wiſdome of the king, for the common 
good; and theſe being genetal rules and true as they are, all things done 
within theſe rules are lawful, The matter in queſtion is material mat- 
ter of ſtate, and ought to be ruled by the rules of pollicy and if it be 
ſo, the king hath done well to execute his extraordinary power. All 
cuſtomes, de they old or new, are no other but the effects and iſſues of 
trades and commerce with forraign nations; but all commerce and affairs 
with forrainers, all wars and peace, all acceptance and admitting for cur- 
rent -fotrain.coyn, all: parties and treaties, whatſoever are made by the 
abſolute power of the king; and be who hath:+4power» of cauſes; hath 
Dower alſo of effects. No exportation or importation can beg but at the 
ings ports They are the gates of the king, and he hath abſolute power 
by them to include or exelude whom be ſhalh plesſe ; and ports to mer- 
ehants are their hat bours, and tepoſe; and for their better ſecuritie he is 
compelled to provide bulwarks; und ſortreſſes, and te maintain, forthe. 
collection of his cuſtoms and duties, collectors and cuſtomets ; and for 
that charge it is reaſon, that he ſhould have this benefit. He is alſo to 
defend the merehants from pirates at fea in theit paſlage, Alſo; by the 
power of the king they are to be relieved, if they are dees ing for- 
raign prinees; for tliey ſhall have his treaty, and embaſlage and if he be 
not remedied thereby, then i rationis ſhall be executed, goods for goods, 
and tax for tax pand if this will not redreſs the matter, then war is en be 


attempted for the cauſe of merchants! In all the kings courts, hndiof m 
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3 13. The great Caſe of Tinpoſitions on an Iiformation in the Exchequer, 


other princes,” the judges in them are, paid by the king, and maintained which is given by parliament is not an impoſt but a ſubſidie. In antient 
by him to do juſtice to the ſubjects, and therefore 1 the profits of | time ſmall traffick or intercourſe was betwixt the inhabitants of this » 
the ſaid courts. It is reaſonable that the king ſhould. have as much power | land and forrain nations, ſo that the principal cuſtom was of the com- = . 
over forraigners and their goods, as over his own ſubjects; and if the | modities of this land, which were woo fels and leather; and that the cuſ. 1 55 
king cannot impoſe upon forrain commodities a cuſtome, as wel as for- | tome for wools, which was a noble for a ſack, was an impoſition, appears WW :.. 
raiuers may upon their. own commodities, and upon the commodities of | by the ſtatute of the 14. of Ed. 3. St. 1. cap. 21. It is objected, that mer. 15 
this land when they come to them, then forrain ſtates ſhall be enriched, 9 5 cannot be reſtrained, but only perſons ſuſpected, as the writ of Wl E 
and the king impoveriſhed, and he ſhall not have equal profit with them; | ne exeat regnum is. But as it is ſaid in Dyer before cited, it is without = -.. 
and yet it will not be denied, but his power herein is equal with other | doubt, that the cauſe is not traverſable, and that the king may inhibit any WR ] 
* flates, And ſo much for the perſon of Bates the ſubject. It is ſaid, that | man ; for if it be not traverſable, it is not material. And the reaſon, 
an impoſition may not be upon a ſubject without parliament. That the | wherefore any man may be reſtrained, is for defence of the realm; and 
king may impoſe upon a ſubject, I omit; for it is not here the queſtion, | it may be done by privie ſeal, privie ſignet, great ſeal, or proclamation ; 
if the king may 1 the ſubject or his goods; but the impoſt here | and that appears by the writ of /icentia tranſportandi in the regiſter, which 
is not upon a ſubject, but here it is upon Bates, as upon a merchant, who | containeth licence for one to travail, and limits him to what place he 
imports. goods within this land, charged before by the king; and at the | ſhall go, and when he ſhall return, and with what goods, ſo that the / 
time when the impoſt was impoſed upon them, they were the goods of the | king may prohibit bedy and goods. And when a man is beyond the ſeas, WW | 
Venetians, and not the goods of a ſubject, nor within the land, but only | the king may command him to return; and if he doth not obey ſuch . on 
upon thoſe which ſhall be after imported; and fo all the arguments, | command, he ſhall forfeit his goods, Now for reſtraint of commodities _ 
which were made for the ſubject, fail. And where it is ſajd, that he is a | many precedents are to prove it, In the time of H. 3. and E. 1. it was WW fo 
merchant, and that he ought to have the ſea open and free for him, and | forbidden, that the wooll ſhould be tranſported into Flanders; and in m. 
that trades of merchants and merchandiſe are neceſſary to export the | E. 1. a commiſiton was awarded to enquire, who had done againſt this op 
ſurplus of our commodities, and then to import other neceſſaries, and ſo | ordinance, and the goods of one Free/ton were Triſed ; and therefore, an o 
is favourably to be reſpected ; as to that it is well known, that the end | attachment awarded againſt the ſhips of Hull, for tranſporting contrary 35 1 


of every private merchant is not the common good, but his particular to the ordinance. In the 22. Z. 1. it was forbidden, that no mer- gi 
profit, which is only the means which induceth him to trade and traffick. -| chant ſhould trade with France; for trade with forrainers is a forrain WR ne 
And the impoſt to him is nothing, for he rateth his merchandiſe according | thing, which is only referred to the king. In the 17. H. 6. all merchants .. w 
to that. The impoſt is impoſed upon currants; and he, who will buy | were forbidden to import wares from Flanders into this land; and the RF in 


them, ſhall have them ſubject to that charge; and it is a great contempt | cittizens of London complained of certain merchants, which had done con- 

to denie the payment. And ſo much for the perſon. I will give a brief an- trary to this ordinance to the lords of the privie councel, which I have qu 
ſwer to all the ſtatutes alledged on the contrary part, with this expoſition, | here ready ; for the record mentions it, and the kings attorney was com- to 
that the ſubjects and merchants are to be freed of Maletolt; and this was | manded to exhibit an information againſt the merchants, which he did; . an 


toll unjuſtly exacted by London, Southampton, and other ports within this | and they pleaded that the proclamation was made here pay Eaſter eve, is 

realm; but they are with this ſaving, that they pay the duties and cuſ- | and that they were then at Bruges, and upon the Wedneſday after Bruges tb 

tames, due, or which hereafter ſhall , * due to 4 king; which is a full | market they don the wares before notice of the proclamation, and WW ſe 

anſwer to all the ſtatutes, The commoditie of currants is no commo- | before it were poſſible that they could have notice of it, and pray judge- i * 

ditie of this land, but forrain. And whereas it is ſaid, that it is victual | ment, &c. And ſo much for reſtraint of the perſon, and ing y the | th 

and neceſſary food, it is no more neceſſary than wine, and impoſt for | ſtatute of 31. E. 3. cap. 8. times were appointed in which wools ſhould WW 5 

that hath been always paid, without contradiction ; and without doubt, | be tranſported ; and alſo cap. 9. authoritie was given to the chancellor th 

there are many-drinkers of wine, who are alſo caters of currants. That | and treaſurer, to defer, the paſſage at their pleaſure, But that this was 8 

which ſhould be ſaid victual for the common-wealth is that, which | the common law, and that the king by his ſupream authoritie might do fr 

ariſeth from agriculture, and of the earth within this land, and not nice | it, it ſeems to me it is apparent by the ſtatute of the 26. H. 8. cap. 10. th 

and delicate things imported by merchants, ſuch as theſe currants are, | which gives powef to the king by his letters patents, to limit the time for th 

They are rather delicacy or * than a victual; and it is no reaſon. | importing of wines againſt the ſtatute of 23. H. 8. cap. 7. which was no ro 

that ſo many of our good and ſtaple.commMAtties ſhould be exported. to | more but a reſtoring of his power abridged before; and ſo was the ſta- 

Venice for ſuch a ſlight delicacy, and that all the impoſt ſhall be paid to | tute of 31. E. 3, for otherwiſe the parliament would never have given . is, 

the Venetians for them, and the king ſhould have none for their commo- | him. authoritie to contradict an act of parliament by his letters patents, to 

_ ditie ; and although that the price be thereby raiſed, this hurteth not the | or to revive theſe acts. Impoſitions are. meerly a new cuſtome. And | In 

merchant, nor no other, but only a ſmal number of delicate perſons, and | ſo are they ſtiled in the margent of the roll of the 3. E. 1. in this court, co 

thoſe alſo ho are of moſt able and beſt eſtate, for their pleaſure, But when | where. it is recorded, that the king had affigned merchants to receive m 

the king is in want, he is to be relieved by a general impoſition. or ſublidie | (uſing the fame words which are uſed here) half a mark for every ſack of 

upon all the ſubjects. The impoſition, which is here, is ſaid to be ſo | waol, and a mark of every laſt of leather, and that if the merchant, who ki 

and intollerable as an evil precedent ; for, if he may do ſo much, he | is ſo appointed tranſport. any after, it ſhall, be forfeited ; and out of this be 

may do it in infinitum, and upon all other merchandiſe. For the impoſi- | record JI obſerve, that three hundred pelts make a ſack of wool. From by 

I tion I ſay, that it is reaſonable, for it is no more than foure times ſo much the 21. Ed. 1. unto the 28. E. 1. the cuſtoms for wools was 40. 8. a ſack, WW «© 
5 man was before; and that there hath been as much done in antient time | and in 25. E. 1. the impoſition of Maletelt was repealed. by act of parlia- re, 
| in other impoſts, as in that of wooll, which was at firſt but a noble a ment, which Maletolt was an increaſe of impoſt upon ſtaple commodities ; 4 
ſack, and is now at 30.8. The impoſt of wine was in antient time 3. s. | and therefore was Per to the king a great ſubſidie with this cauſe, that we 

4. da tun, and now is foure marks. The leſſening of cuſtome and impoſt | it ſhould never be drawn into precedent ;. which ſhews, that this Maletolt ſu 

is moch to be guided by intelligence from ſorrain nations; for the ulage | was rightly impoſed, otherwiſe, the parliament would never. have given Ia 

3 and behaviour of a ſorrain prince may impoſe | a neceſſitie of raiſing, cuſ- him ſo great a recompenſe for the abrogation of it. But after in the 1 3 va 
I me of theſe commodities, And ſo it was in the particular of currants, | of E. 3. becauſe. it was a thing of ſo great conſequence. to the crown, it by 
=. The; duke of Venice impoſed upon them a ducket by the hundred, | was. revived and made 40. 8. for wool, and woolfels, and 3. I, for leather th 
1 which by the wiſdom of the ſtate was foreſeen to be a; means, that | for denizens, and double for ſtrangers. In the 14, Ed. 3. a petition in be 
in time will waſte arid conſume the treaſure. of the land; whereupon | parliament to abate it; and for a great ſubſidie it was releaſed; and in * 

the ae Writ to the duke, that he would abate his-cuſtome, which he | the 18. of Ed. 3. it was again revived, and a new petition, was. made in par- we 

refuſed.» Wherefore to prevent, that ſo great a quantitie of this commo- | liament, and this petition was continued until the 36, of Ed. 3. and then it 

ditie ſhould not be imparted into the rank the queen granted to the com- it was-abated.z and alſo by the 45. E. 3- it was again abated ; ſo that it ſhi 
pany of merchants of the Lrvant, that none ſhould bring in currants, but | ſeems, that between theſe: times it was revived ; but after it did not con- fre 
y their licence; and thoſe merchants impoſed. upon them who. did im- | tinue long, for in 48. E. g. it was again revived, and for waol the impoſt be 
port, which were not of their company, if he were denizen 5. s. if he | was 50. 8, et fic de ſingulis, and in 1. R. 2. after, it was anſwered to the king, we 
were aſtranger-10, . And this was paid by the merchants without con- | as it appears in the accompts here, and in 5. R. 2. it was,again ſuppreſ- 8 
tradiction- But there was a clauſe in the patent, that when the duke of | ſed. by parliament for a ſubſidie granted to the king with a ſaving of an- thi 
_ Venice abated bis. impoſt, that the patent ſhould. be void, and after the | tient rights. All theſe ſtatutes. prove expreſly, that the king had power Rs. 
duke was ſolicited again, that he would abate the impoſt, but he refuſed, | to increaſe the impoſt, and that upon commodities of the land, and that up 
1 and the firſt commiſſion was recalled, and after a new grant was made, he continually uſed; this power notwithſtanding all acts of parliament jug 
—* which wasexecuted all the queens life time, which was as aforeſaid. And | againſt it. And o much for commodities of this land. But far forrain * 
= « Whereas it is ſaid, that if the king may impoſe, he may impoſe any quan- commodities it appears, hy no act of parliament, or other precedent, that fan 
2 titie What he pleaſes, true it is, that this is to be referred to the wiſdom | everiany: petition ar ſuit was made; to abate the impoſt of forrain com- 5 
8 of the king, Who guideth all under God by bis wiſdome, and this is not | modities, but of them the impoſt was paid without denial... As for ex- Juc 
b tao bedifpured 55 a ſuhject ; and many things are leſt to his wiſdome for | ample, for wines in the 16. E. 1. as appears in this court er record, it 855 
3 the ordering of his power, rather than his gt ſhall be reſtrained. The | was; commanded, to the bailiff of, Daver. to levie and collect of every tun of wh 
"= king may pardon any fellon ; but it may be objected, | that if he pardon | wine of a ſtranger 4. 8. ahd in the 22, F. 1. 2. s, thereof was releaſed, at — 


one ſellen he may pardon all, to the — of the common- wealth; and | the ſuit of the French, ambaſlador,.. In the 26. of E. 31 the king granted 
pet none will doubt, but that is left to his wiſdome. And as the king | priviledges to merchants ſtrangers, ; but chere was given for it an increaſe 
may grant a protection for one year, ſo. it may be ſaid, that he may grant | of cuſtome ; and tkis was anſwered as it appears upon accompt in the 

it ſor many years, which is a miſchief, and ſo ought to grant none, Which | times of F. 1. and f. a. The caſe, of,allom was as it hath been recited 

will nat be denied but that he may. 80 it may be ſald, that the queen | by my brother Clark... It is objected, that me merchapt, poght to have 

1 may grant a ſaſe conduct to a ſtranger ; fort if ſhe may do that, then ſhe | free: paſſage upon tho ſea 1 but that deth not. conclude the king, but that 
ma rant te all, which would be burthenſome to the inhabitants; and | beſball have his e it he cometh into his ports, and here the queſtion 
pen eil not be denied but that ſhe may grant to any or all, as in her is for merehandiſe after that they are brought into the port, But it is 
wife ſhall ſcem convenient. And the wiſdome and providence. of | ſaid, that they cannot come into the port but by the fea, That is 
wu ling ie not to be diſputed by the ſubject ; for by intendment they | true i but if this reaſon ſbould hold, then the king could not grant 
- -eannothefevered ſrom his perſon, and to argue a pg ad ad um to re- | murage, pontage, and the like, becauſe the common channel to them is 
was iche king and his power, becauſe that by his power he may do ill, | ſree, and average is for ſecuritie as well as ports. er. 
_ is ne argument for a ſubject. To prove the power of the king by grece- | that the defendant here is not reſtrained; but that is anſwered, for if a 
daes ot antiquitie in" a-caſe of this nature may eaſily be doné; and if it | pain be inflicted upon them who impart, this is an inhibition upon a 
. wers lawful in antieht time, it is lawful now ; for the authoritie of the | pain to all. Angther objection was, that there was no conſideration of 
di is not diminiſhed, and the crown hath the ſame attributes, that then | the impoſition; and if it be demanded what differences between the caſes, 
reed. And in antient time ſuch impoſts were never denied; and that | I anſwer, as much as is between the king and a ſubjed; und ar? is = 
A . | 3 | RAR 95 . | 4 . >" re onadvie 
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W of every ſubje 


at the king ſhould expreſs the cauſe and conſideration of his 

ende, oy A's mr regis, r: no ſatisfaction needeth, for if the 
he merchant faileth he will not trade, and it is for the benefit 
c, that the kings treaſure ſhould be increaſed, An ob- 
jection was made againſt the form of proceeding ; becauſe it was by the 
 *reat ſeal to the treaſurer, and that he by the cuſtomers peteret et recipe- 
15 and this could not be better, as it was anſwered before. It was ob- 


profits to t 


= | + Qed that it ſhould be by proclamation ; and that needs not, for it 


toucheth not all the ſubjects, but only thoſe who are traders in mer- 


| 


[ 


againſt Mr. Richard Bates, Merchant. 
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chandiſing, and the beſt and apteſt means to give them notice is by the 
cuſtomers, and it is alledged by the information expreſly, that he had 
notice, It was Jaſtly objected, that there ya to be a quod damnum in 
the caſe before the grant. That is not ſo; for that ſhall be only when 
the king granteth any thing which appertaineth to his prerogative, and 
not when he maketh charters to his ſervants to levy his duties due to his 
crown, Wherefore I think, that the king ought to have judgment, 
which was after given accordingly. 


Argument of fir Francis Bacon, the king's ſollicitor, in the lower houſe of parliament, in 1610, for impoſitions 
| by the crown ; from volume 2. of the laſt 4to. edition of his works, p. 223. 


AND it pleaſe you, Mr. Speaker, this queſtion touching the right of 
I impoſitions is very great; extending to the prerogative of the king 
on the one part, and the liberty of the ſubject on the other; and that in 
a point of profit and value, and not of conceit or fancy, And there- 
fore, as weight in all motions increaſeth force, ſo I do not marvel to ſee 
men gather the greateſt ſtrength of argument they can to make good their 
opinions. And fo you will give me leave likewiſe, being ſtrong in mine 
own perſuaſion, that it is the king's right, to ſhew my voice as free 
as my thought. And for my part, I mean to obſerve the true courſe to 
give ſtrength to this cauſe, which is, by yielding thoſe things which are 
not tenable, and keeping the queſtion within the true ſtate and compaſs ; 
which will diſcharge many popular arguments, and contract the debate 
into a leſs room. CLAD | 
- Wherefore I do deliver the queſtion, and exclude or ſet by, as not in 
queition, five things. Firſt, the queſtion is de portorio, and not de tributo, 
to uſe the Roman words for explanation ſake ; it is not, I ſay, touching 
any taxes within the land, but of payments at the ports. Secondly, it 
is not touching any impoſt from port to port, but where claves regni, 
the keys of the kingdom, are turned to let in from foreign parts, or to 
ſend forth to foreign parts; in a word, matter of commerce and inter- 
courſe, not ſimply of carriage or vecture. Thirdly, the queſtion is, as 
the diſtinction was uſed above in another caſe, de vero et falſo, and not de 
bons et malo, of the legal point, and not of the inconvenience, otherwiſe 
than as it ſerves to decide the law. Fourthly, I do ſet apart three 
commodities, wools, woolfells, and leather, as being in different caſe 
from the reſt ; becauſe the cuſtom upon them is antigua cuſiuma. Laſtly, 
the queſtion is not, whether in matter of impoſing the king may alter 
the law by his prerogative, but whether the king have not ſuch a pre- 
rogative by law. : 
be ſtate of the queſtion being thus cleared and freed, my propoſition 
is, that the king by the fundamental laws of this Kingdom hath a power 
to impoſe upon merchandiſe and commodities both native and foreign. 
In my proof of this propoſition all that I ſhall ſay, be it to confirm or 
confute, I will draw into certain diſtin heads or conſiderations which 
move me, and may move you. | 
The firſt is an univerſal negative. There appeareth not in any of the 
king's courts any one record, wherein an impoſition laid at the ports hath 
been overthrown by judgment; nay more, where it hath been queſtioned 
by pleading. This plea, uh _ minus juſte impoſita fuit, et 
contra leges et conſuetudines regni hujus Angliae, unde idem Bates illam ſelvere 
recuſavit, prout ei bene licuit, is primae impreſſionis. Bates was the firſt man 
ab origine mundi, for any thing that appeareth, that miniſtered that plea ; 
whereupon I offer this to conſideration. The king's acts that grieve the 
ſubject are either againſt law, and ſo void; or according to ſtrictneſs of 
law, and yet grievous. And according to theſe ſeveral natures of prie- 
vance, there be ſeveral remedies. Be they againſt law? Overthrow them 
by judgment. Be they too ſtrait and extreme, though legal ! Propound 
them in parliament. Foraſmuch then as impoſitions at the ports, having 
been ſo often laid, were never brought into the king's courts of juſtice, 
but ſtill brought to parliament, I may moſt certainly conclude, that the 
were conceived not to be againſt law. And if any man ſhall think that 
it was too high a point to queſtion by law before the judges, or that there 
ſhould want fortitude in them to aid the ſubject; no, it ſhall appear 
from time to time, in caſes of equal reach, where the king's acts have 
worthily done their duty. C 
As in the caſe of an impoſition upon linen cloth for the alnage; over- 
thrown by judgment. ; | 
The caſe of a commiſſion of arreſt and committing of ſubjects 
Yon examination without conviction by jury, diſallowed by the 
udges, 8 | | | 
: | = commiſſion: to determine the right of the exigenter's place, ſecundum 
mam diſcretianem, diſallowed; by the judges. _ | | 
1 caſe of the monopoly of cards overthrown and condemned by 
ee | | | | 
I might make mention of the juriſdiction of ſome courts of diſcretion, 
wherein the judges did not decline to give opinion. Therefore, had this 
been againſt law, there would not have been altum ſilentium in the king's 
courts... Of the contrary judgments I will not yet ſpeak; thus much 
new, that there is no judgment, no nor plea againſt it. Though I ſaid 


been indeed againſt law, the courſe of law hath run, and the judges have 


no more, it were enough, in. my opinion, to induce you to a nen liguet, 


to leave it a doubt. | 


Ihe ſecond conſideration: is, the force and continuance of payments 


made by grants of merchants, both ſtrangers and Engliſh, without con- 


ſent of parliament, Herein 1 lay this ground, that ſuch grants conſider- 


ed in themſelyes are void in law: for merchants, either ſtrangers or ſub- 


jects, they are no body corporate, put ſingular and diſperſed perſons; 


they cannot bind ſucceſſion, neither can the major part bind the reſidue: 


how then ſhould their grants have force ? No otherwiſe but thus that 


the king's power of impoſing was only the legal virtue and ſtrength of 
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of three pence hath no other ground than that grant. 


chaſe grants; and that the conſent of a merchant is but a concurrence, | 


the king is principale agens, and they are but as the patient, and ſo it be- 
comes a binding act out of the king's power. 

Now if any man doubt that ſuch grants of merchants ſhould not be 
of force, I will alledge but two memorable records, the one for the mer- 
chants ſtrangers, the other for the merchants Engliſh. That for the 
ſtrangers is upon the grant of chart. mercator. of three pence in value ultra 
antiquas cuſtumas; which grant is in uſe and practice at this day. For it 
is well known to the merchants, that That which they call ſtranger's 
cuſtom, and erroneouſly double cuſtom, is but three pence in the pound 
more than Engliſh. Now look into the ſtatutes of ſubſidy of tonnage and 
poundage, and you ſhall find, a few merchandiſe only excepted, the 
poundage equal upon alien and ſubje& ; ſo that this * — or exceſs 
It falleth to be the 
ſame in quantity; there is no ſtatute for it, and therefore it can have no 
ſtrength but from the merchants grants; and the merchants grants can 
have no ſtrength but from the king's power to impoſe, 

For the merchants Engliſh, take the notable record in 17 E. III. where 
the commons complained of the forty ſhillings upon the ſack of wool as 
a mal-toll ſet by the aſſent of the merchants without conſent of parlia- 
ment; nay, they diſpute and ſay it were hard that the merchants conſent 
ſhould be in damage of the commons. What ſaith the king to them ? 
Doth he grant it or give way to it? No; but replies upon them, and 
ſaith, it cannot be rightly conſtrued to be in prejudice of the commons, 
the rather becauſe proviſion was made, that the merchants ſhould not 
work upon them, by colour of that payment to increaſe their price; in 
that there was a price certain ſet upon the wools. And there was an end 
of that matter: which plainly affirmeth the force of the merchInts grants. 
So then the force of the grants of merchants both Engliſh and ſtrangers 
appeareth ; and their grants, being not corporate, are but noun adjectives 
without the king's power to impoſe. 

The third conſideration is of the firſt and moſt ancient commence- 
ment of cuſtoms; wherein I am ſomewhat to ſeek; for, as the poet ſaith, 
ingrediturque ſolo, et caput inter nubila condit, the beginning of it is obſcure: 
but I rather conceive that it is by common law, than by grant in parlia- 
ment. For, firſt, Mr. Dyer's opinion was, that the ancient cuſtom for 
exportation was by the common laws; and goeth further, that that 
ancient cuſtom was the cuſtom upon wools, woolfells, and leather. He 
was deceived in the particular, and the diligence of your ſearch hath re- 
vealed it; for that cuſtom upon theſe three merchandiſes grew by grant 
of parliament 3 E. I. But the opinion in general was ſound ; for there 
was a cuſtom before that: for the records themſelves, which ſpeak of 
that cuſtom, do term it a new cuſtom, alentour del novel cuſtome, as con- 
cerning the new cuſtom granted, etc, This is pregnant, there was yet a 
more ancient. So for the ſtrangers, the grant in 31 E. I. chart, merca= 
tor. is, that the three pence granted by the ſtrangers ſhould be ultra anti- 
guas cuſtumas, which hath no affinity with that cuſtom upon the three 
ſpecies, but preſuppoſeth more ancient cuſtoms in general, Now if any 
man think, that thoſe more ancient cuſtoms were likewiſe by adt of par- 
liament, it is but a conjecture. It is never recited ultra antiguas cuſtumas 
prius conceſſas, and acts of parliament were not much ſtirring before the 
great charter, which was 9 H. III. And therefore I conceive with Mr. 
Dyer, that whatſoever was the ancient cuſtom was by the common law. 
And if .by the common law, then what other means can be imagined of 
the commencement of it but by the king's impoſing ? | x 

The fourth conſideration is of the manner that was held in parliament 
in the aboliſhing of impoſitions laid: wherein I will conſider, firſt, the 
manne of the petitions exhibited in parliament; and more ſpecially. the 
nature of the king's anſwers. | 92 | Wee 4 

For the petitions I note two things; firſt, that to my remembrance there 
was never any petition made for the revoking of any impoſition upon foreign 
merchants only. It pleaſed the Decemviri in 5 E. 11, to 2 merca- 
tor. and fo the impoſition upon ſtrangers, as againſt law. But the opinion 
of theſe reformers I do not much truſt, for they of their gentleneſs did like- 
wile bring in doubt the demy-mark, which it is manifeſt was granted by 
parliament, and pronounced by them the king ſhould have it, % avoit le 
droit: but this is declared void by 1 E. III. which reneweth chart. mercator,.. 
and void muſt it needs be, becauſe it was an ordinance by commiſſion only, 
and that in the time of a weak king, and never either warranted: or confirm - 
ed by parliament. Secondly, I note that petitions were made promi ſcuauſly 
for taking away impoſitions ſet by parliament as well as without parlia- 
ment; nay, that very tax of the neuſſeſme, the ninth ſheaf or fleece, Which 
is recited to be againſt the king's oath and in blemiſhment of his crown; 
was an act of parliament, 14 E. III. So then to infer that impoſitions 
were againſt law, becauſe they are taken away by ſuceeeding /parliaments, - 
it is no argument at all; - becauſe the impoſitions ſet by the parliaments 
themſelves, Which no man will ſay; were againſt law, were nevertheleſt 
afterwards pulled down by 'parliament, But indeed the argument holdeth 
rather the other way, that becauſe they took not their remedy in the 
king's courts of juſtice, but did fly to the parliament,” therefore-they were 
thought to ſtand with law. {uf TE e 

Now for the king's anſwers. If the impoſitions complained of had been 


fa) Orat. pro lege Manilia 
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againſt law, then the king's anſwer ought to have been ſimple, tanguam 
reſponſi1 categorica, noh, bypothetica ; as, let them be repealed, or, let the 
Jaw run. But contrariwiſe, they admit all manner of diverſities and qua- 
lifications : for, : | 

Sometimes the king diſputeth the matter and doth nothing; as 17 E. III. 

Sometimes the king diftinguiſheth of reaſonable and not reaſonable, 

_as 38 E. III. : 

Fug. he aboliſheth them in part, and letteth them ſtand in 
part, as 11 E. II. the record of the mutuum, and 14 E. III. the 
printed ſtatute, whereof I ſhall ſpeak more anon. 

Sometimes that no impoſition ſhall be ſet during the time that the 
grants made of ſubſidies by parliament ſhall continue, as 47 E. III. 

Sometimes that they ſhall ceaſe ad voluntatem naſiram. : 

And ſometimes that they ſhall hold over their term prefixed or aſſeiſſed. 

All which ſheweth, that the king' did not diſclaim them as unlawful, 
for adtus legitimus non recipit tempus aut conditionem. If it had been a diſ- 

affirmance by law, they muſt have gone down in ſolids, but now you ſee 
they have been tempered and qualified as the king faw convenient. 

The fifth conſideration is of that which is offered by way of objection; 

- which is, firſt, that ſuch grants have been uſually made by conſent of 
parliament ; and ſecondly, that the ſtatutes of ſubſidies of tonnage and 
oundage have been made as a kind of ſtint and limitation, that the 
kin ſhould hold himſelf unto the proportion ſo granted and not impoſed 
further; the rather becauſe it is expreſſed in ſome of theſe ſtatutes of 
tonnage and poundage, ſometimes by way of proteſtation, and ſometimes 
by way of condition, that they ſhall not be taken in precedent, or that 
the king ſhall not impoſe any further rates or novelties, as 6 R. II. 9 R. II. 
13 H. IV. I H. V. which ſubſidies of tonnage and poundage have ſuch 
9 and cautions. 

To this objection I. give this anſwer. Firſt, that it is not ſtrange with 
kings, for their own better ſtrength, and the better contentment of their 
people, to do thoſe things by parliament, which nevertheleſs have per- 
fection enough without parliament, We ſee their own rights to the 
crown which are inherent ; yet they take recognition of them by parlia- 
ment, And there was a ſpecial reaſon w y they ſhould do it in this caſe; 
for they had found by experience, that, if they had not conſent in parlia- 
ment to the ſetting of them up, they could not have avoided ſuit in par- 
liament for the taking of them down. Beſides, there were ſome things re- 


Tranſcript of part of fir John Davis's manuſcript argument for impoſitions by the crown, from Carte's Hiſtory, 
vol. 4. p. 191.—[From the title to the printed treatiſe by fir John Davis en the ſame ſubject, it appears to 
have been written the latter end of the reign of James the firſt.) 


T HE king is the fountain of all juſtice, as wel] commutative as diſ- 
tributive. The firſt is exerciſed chiefly in the ordering and govern- 
ment of trade and commerce; wherein he is to do juſtice, or procure it 
to, be done, not only to his ſubjects who make contracts real or perſonal 
within the land, but to his merchants alſo, who trade with foreign na- 
tions, and to ſtrangers who traffick in his dominions. For the admini- 
ſtration of commutative juſtice within the land, the king receives various 
profits, which grew firſt by way of impoſition; as fines for original pro- 
ceſs to recover debts, fines for paſſing lands from one to another in his 
courts, and in common recoveries, and the ſilver pro licentia concordandi, 
the profits of the ſeals in his courts for all manner of writs, &c. nor is 
the taking of theſe and the like duties any breach of Magna Charta; hav- 
ing been impoſed by the king long before that charter was made, and 
tuken as a recompence for the charge of the crown in maintaining the 
courts of juſtice, There is the ſame reaſon for his charge in Se, 
juſtice, and procuring juſtice to be done abroad to merchants, whoſe 
commeree is for the moſt part out of the land, being recompenced out of 
the merchandizes exported and imported, not according to the will of the 
merchant," or the pleaſure of the people, but in proportion to the king's 
charge, which wen. d known to himſelf, it is fit that the recompence 
ſhould be fixed by himſelf. All leagues, truces, and treaties of ſtate, 
with foreign princes (in which the public trade and commerce of mer- 
chants is ever included) are made and concluded at his charge ; he main- 
tains a court of admiralty for deciding all marine cauſes, which generally 
concern merchants ; his council of ſtate is applied to, in caſe of injuries 
contrary to the ſenſe of treaties; he is at a vaſt expence in keeping reſi- 
dent embaſſadors in different courts, chiefly for procuring juſtice to be 
done our merchants ; and in caſe of their being wronged and denied juſ- 
tice abroad, the king, by his prerogative, grants them letters of marque 
or repriſal, to right themſelves ; and if thoſe injuries are multiplied or 
continued with an high hand, it is his office directly to denounce and 
make war on ſuch prince or ſtate, as refuſes to do juſtice to his merchants. 
So king Charles had lately done againſt France, It was for this cauſe (as 
Appian ſays) the Romans began the firſt Punic war; and Cicero (a) affirms, 
that they frequently waged war for the injurious treatment of their mer- 
chants. The making of war and peace is an undiſputed prerogative of 
the crown: he maintains a fleet, to protect merchants from ſpoil and 
piracy (4) (which the Romans thought a juſt reaſon for cuſtoms) at a 
charge too great to be defrayed by the poundage laid by Edward I. at 
the fate of three pence, though filyer being then at twenty pence an 
ounce, the groat was intrinſically worth near a ſhilling, and it being le- 
vied at this laſt” rate, in the time of Edward IV. (e) was found infuffi- 
cient for the maintenance of his navy. The flow of money from the 
Ra and Weft Indies vaſtly enhanced the price of merchandize, and the 
charges of the crown, as well in all other articles as in that of the royal 
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1 3. The great Caſe of Impofitions on an Information in the Exchequer, 


away quite, if thoſe {tatutes were taken to 


practice, v/z. that from R. II. 's time to Q. Mary, which is almoſt 200 


| quiſite in the manner of the levy for the better ſtrengthening of the ſame, 
which percaſe could not be done without parliament z as the taking the 
oath of the party touching the value, the inviting of the diſcovery of con. 
cealment of cuſtom by giving the money to the informer, and the like, 
Now in ſpecial for the ſtatutes of {ubſidies of tonnage and poundage, [ 
note three things. Firſt, that the conſideration of the grant is not laid 
to be for the reſtraining of impoſitions, but expreſs] for the guarding ot 
the ſea, Secondly, that it is true, that the ancient orm is more peremp. 
tory, and the modern more ſubmils ; for in the ancient form ſometimes 
they inſert a flat condition that the king ſhall not further impoſe ; in the 
latter they humbly pray, that the merchants may be demeaned without op- 
preſſion, paying thoſe rates. But whether it be ſupplication, or whether 
it be condition, it rather implieth the king hath a power; for elſe both 
were needleſs, for conditio annectitur ubi libertas pracſumitur, and the word 
oppreſſion ſeemeth to refer to exceſſive impoſitions. And thirdly, that 
the ſtatutes of tonnage and poundage are but cumulative and not privative 
of the king's power precedent, appeareth notably in the three pence over- 
plus, which 1s paid by the merchants —_— which ſhould be taken 
e limitations; for in that, as 
was touched before, the rates are equal in the generality between ſubject; 
and ſtrangers; and yet that impoſition, notwithſtanding any ſuppoſed 
reſtriction of theſe acts of ſubſidies of tonnage and poundage, remaineth 
at this day. 

The ſixth conſideration is likewiſe to an objection, which is matter of 5 
years, there was an intermiſſion of impoſitions, as appeareth both by re- 
cords and the cuſtom- books. 

To which Ianſwer; both that we have in effect an equal number of 
years to countervail them, namely, 100 years in the times of the three 
kings Edwards added to bo of our laft years; and extrema obruunt niedia; 
for we have both the reverence of antiquity and the poſſeſſion of the pre- 
ſent times, and they but the middle times. And beſides, in all true judg- 
ment there is a very great difference between an uſage to prove a thin 
lawful, and a non-uſage to prove it unlawful : for the practice plainly 
implieth conſent; but the diſcontinuance may be, either becauſe it was 
not needful, though lawful ; or becauſe there was found a better means, 
as I think it was indeed in reſpec of the double cuſtoms by means of the 
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or acknowledged by Magna Charta) and receives their ſhips into his har- 


the kingdom; and our kings have ever enjoyed the prerogative of open- 


reaſon ; for commerce is not to be held with all perſons. Elſe enemies 


manners of the people. Nor are all things fit to be exported, particularly 


ing ſo, It is a rule in law, he that may do more may do leſs ; and he, 


pte Stat. 11 F. IV. e. & 
| e 80 Baldus affirms, De jure gentium, diftin#a «fe dominia in mari, ficut in terra arida—mare attribuitur terre circum- 
in mari: debet ſolvi, cut in terra, , fit impoſitim per dominum marie; and other learned civilians affert, that the lordſhip of the ſea waties in it, Jus 
/ Book of prerogative of the crown. 


ſtaple at Calais. 


navy. Hence aroſe a neceſſity of new impoſitions, it not being fit, that 
the king's charges, in ſupporting the trade of merchants, ſhould be un- 
limited and infinite, and the duty on merchandize be ſtinted and reſtrain- 
ed to ſuch a proportion only as the r ſhall be pleaſed to grant him. 
Subjects may live as privately as they pleaſe; but a king, by reaſon of the 
majeſty of his eſtate, cannot well abridge his charge, and would be in a 
poor rvakion, if he had no power of himſelf, without their leave, to 
improve his revenue. | | | 
As he protects the merchants, and gives them convoys at ſea, he grants 
them ſafe conducts at land (no other being allowed by the law of nations, 


bours. The king is the ce, or guardian, of the whole realm, but he 
is more particulariy lord of the ports, not only of the Cinque Ports, where 
he appoints a warden to exerciſe his juriſdiction, but of all the reſt in 


ing and ſhutting them at their pleaſure, In the reign of Edward III. 
great part whereof was ſpent in war, there are ſeveral petitions in the 
rolls of parliament for opening the ſea, when it was ſhut by his preroga- 
tive; yet he never opened it again, without laying an extraordinary im- 
poſition upon merchandize. This prerogative was founded on excellent 


might diſcover the ſecrets of the realm, and corrupt religion or the 


ſuch as the kingdom cannot ſpare, or may be of advantage to the enemy, 
as corn in a time of dearth, warlike ſtores in war, & c. Embargos are of 
the ſame nature with the ſtopping of ports, and equally appropriated to 
the king, being an incident annexed to his prerogative of making war and 
peace. When war is denounced, all trade is {topped between the na- 
tions engaged therein; and if a king can ſtop it, he muſt of courſe have 
a power to open it, and lay reaſonable impoſitions on merchants for do- 


that can forbid people to trade or paſs at all, may diſpenſe with the pro- 
hibition, and give them leave to traffick under certain conditions. Our 
kings have forbid (4) trade, ſometimes generally, ſometimes between us 
and particular nations, ſometimes for particular merchandizes only; of 
all which there are examples enough in our records and hiftories. All 
companies of merchants are inſtituted by the king; and he that gives 
their privileges may likewiſe preſcribe the terms, on'which they are to en- 
joy them, excluſive of others. The king is lord of the ſea about this 
ifland, not only as to juriſdidion and protection, but as to property (e). 
Hence all land drained from the ſea belongs, by the common law, to the 
crown (as Stamford (f) fays) de jure gentium; and all ſeas belong to the 
next potentate, at leaſt ſo long as they are formidable: and all navigable 
rivers, being like arms of the ſea, ſo far as the tide floweth. Hence, an- 
tecedent to any ſtatute, the king (g. might reſtrain all his ſubjects, of 
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7. See Rot. Parl. 2 F. II. . 13, Not. Fin. 2 E. III. n. 17. 
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what quality ſoever, from going beyond ſea, as Edward I. did in the 
22d year of his reign 3 and the like prohibitions were (%) made in thoſe 
of his ſucceſſors. If he allows merchants to paſs to and fro, to come in 
and out of his ſtreams and ports, he may certainly preſcribe the condi- 
tions, and what duties they ſhall pay, Trade was carried on by the 
8 Engliſp many hundreds of years, before there was ſuch-a thing known as 
nen houſe of commons: it was carried on with ſo great profit, that our 
RT riches ſerved for admiration to other nations, even to the Normans at the 
time of the Conqueſt : but if our kings had not the ſame authority, as 
other princes, both in commerce, and in impoſitions, it could never have 
XX been carried on with advantage. They could not without it have held 
W the balance of trade upright, or have preſerved an equality between their 
W own ſubjects and foreigners. Our neighbours might otherwiſe drain off 
all our wealth, and ruin our trade at their pleaſure: and their princes, 
having the ſole right to Jay impoſitions, might manage the market ſo, 
that their ſubjects ſhould ſell dear, and buy cheap, unleſs our kings had 
the ſame powers to prevent the ill effects of their meaſures, and the ruin of 
| our commerce. Thus when the ſtate of Venice laid a ducat upon every 
hundred weight of currants carried out of their dominions by the Engli/h 
merchants, queen E/izabeth, by a ſpecial patent, in the 12th year of her 
W reign, enabled her merchants trading to the Levant, to levy a noble upon 
every hundred weight of currants brought into Zngland by any merchant 
ſtranger. Thus when the Hanſe Towns had got the emperor to baniſh all 
XX E£neli/b merchants out of Germany, the ſame queen cauſed their houſe 
called the Sreel- yard to be ſeized, forbade them to traffick with any of her 
ſubjects, and ordered their merchants to quit England, the ſame day that 
the Eng//h were to depart out of the empire. Nothing is more evident, 
than the neceſlity of our kings having the ſame power, in impoſitions as 
well as commerce, as other princes; they always exerciſed it well, and 
= there was no danger of their abuſing it, whilſt the beſt part of their re- 
venue depended thereon : and whoever will conſider, how light, eaſy, 
reaſonable, and calculated for the benefit of trade, the impoſitions of our 
kings were, muſt be allowed an uncommon meaſure of public ſpirit, if 
he is very fond of the change into heavier, becaule they are parliamentary 
impoſitions. | 
"* heſe are ſome of the reaſons that may be aſſigned for the royal prero- 
WE gative in point of laying impoſitions, which all monarchs enjoyed by the 
law of nations, and which the civil law conſidered as ſo inherent in the 
ſcepter, that it could not be taken away without the deſtruction of the 
ſcepter. In fact, it had been always exerciſed in this iſland ; the Britiſh 
XZ princes, whole territories were ſituated on the ſea, laid (as Strdbo ſays) 
heavy duties on the native commodities, which the Gaulic merchants tranſ- 
ported hence to their own country: and ſome pieces of the tribute mo- 
FX ney paid to Cunobeline, with his image and ſuperſcription, are ſtill pre- 
XZ ſerved, The Romans laid the like impoſitions; the power of laying them 
was incident to the imperial authority; and when the empire was over- 
run by the Goths and other northern nations, the princes thereof ſucceed- 
el to, and exerciſed the ſame right, in all the countries which they con- 
== quered. The Saxon kings did the ſame here: and even Magna Charta 
WE atteſts, that there were ancient and right cuſtoms paid by merchants, before 
| the making of that charter, and before an houſe of commons was in be- 
ing. Theſe cuſtoms were indeed but ſmall; ſuch as half a mark on a 
ſack of wool, or 300 woolfells, a mark on a laſt of leather, thoſe on tin 
and lead were proportionably eaſy : and when king John laid 8d. a ton 
on wine; and Eduard I. in his . Mercatoria, Ta d. in the pound 
upon merchandize imported by ſtrangers, generally called the petit cuſ- 
tom, with an increaſe of all other duties on them; the one was as much 
a tonnage, and the other a poundage, as if higher rates had been impoſ- 
ed; and the queſtion is only about the king's right in the thing itſelf, 
not about the guantum of the impoſition. Nor was the difference in point 
of the rate or quantity any thing conſiderable, for a poundage of 3d. in 
thoſe days was more worth to the crown, than that of a ſhilling now ; 
and the duty of two ſhillings a tun upon all wine imported by ſtrangers 
(which Edward I. sa the ſame charter) was, each ſhilling weigh- 
ing then as much as three now, double the value of the preſent tonnage. 
Thoſe who were for ſtripping the crown of this branch of its authority, 
odjected to Edward's charter in this point, that it was ſuſpended by his 
ſueceſſor's writ (7), in the 3d year of his reign, and in the 5th repeal- 
ed (4) by ordinance : but Sis was done not by the king and parliament, 
but by certain rebellious barons, who aſſumed the government of the 
realm, and called themſelves Ordainers. It is well known, how turbulent 
a reign this was, and how weak a prince fate upon the throne, ſcarce ever 
| maſter of himſelf, and ſo diſtreſſed by this violence of the barons (ſeveral 
of whoſe ordinances were treaſonable) that he was forced to take up large 
ſums of money by way of loan (/) from the merchants, which being never 
repaid, 'the merchants received thence greater detriment, than they would 
hayt done by paying double the poundage impoſed by his father. But 
no ſooner did Edward III. get poſſeſſion of the crown, than (m) he re- 


apainſt My. Richard Bates, Merchant. 
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ut none at all to the former. 
© but ſuch as had been 
no anſwer was given. 
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vived his grandfather's charter, and ordered by his writs, the poundage | 


70% Rot. Parl. 29 EZ. III. 3. 11. 
2. 4. 13 F. III. Rot. Parl. n. 5. 18 F. III. Rot. Parl. n. 20, 36 F. III. Rot. Parl. n. 26. In 25 E. III. Rot. Parl. u. 25, 26, 27. the commons petition againſt an 'excefſive im- 
poſition on woolfells, and defire that only the old cuſtom be paid: the king's anſwer was, Antjent tuftoms 
tioned for the repeal of an impoſition of ten groats on every ſack of wool at Calais, and of all unreaſonable impoſitions ; an anſwer was given to the laſt of theſe 
In 6 Z. III. C Rot. Parl. u. 4.) on a petition for the remitting of impoſitions, the king ſaid, * He would aſſeſs no ſuch talliages for the 
in the time of his anceſtors, and as it ought to be by reaſon.” In 13 F. III. (Rot. Parl. u. 
1, Rot. Part, 30 F. III. 3. 17, 18, 19% %. 51. Did. n. 99. n 
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and other cuſtoms therein contained to be levied to his uſe, notwithſtand- 
ing the ordinances made, not by the king his father, but per gueſdam 
magnates. | AD SUE 

Edward III. was a great prince; and being embarked in expenſive wars 
during the moſt part of his reign, he put extraordinary duties, ſometimes 
of 45. ſometimes 5 5. upon wool, and the like upon other commodfties. 
This gave occaſion to ſeveral petitions of the commons in parliament, upon 


which a greater ſtreſs hath been laid than they deſerve, It doth not ap- 


pear, that theſe petitions were of right, but rather of grace and favour ; 
they are far from inferring, either that the people had received wrong, 
or that the king had no right to lay impoſitions. It never behoved any 
prince more, than Edward, to be well with his people, to whom he was 
obliged to apply every year for the ſupport of his warsz he was infinitely 
careful in this reſpect: and his anſwers to their petitions were generally 
gracious, but wary and circumſpect. On ſome heads he was ſilent ; on 
others, his anſwers were general or doubtful; ſometimes he granted 
them in part, for a certain tirne, and on condition he received a greater 
recompence ; nor did he ever remit any impoſition, without receiving a 
ſubſidy of more conſiderable value, In his 14th year (u), the commons 
prayed him not to take above the half mark on a ſack of wool, nor more 
than the old cuſtoms on lead, tin, and leather. In his anſwer, he grant- 
ed their requeſt, not for tin or lead, but only for wool and leather; yet 
this grace was not to take place, till after the ///h:tſontide to come twelve- 
month; it was granted but in part, to Engliſhmen only, not to foreign 
merchants: and yet though all theſe new impoſitions were to continue 
for above a year, he got a parliamentary grant, not only of 20,000 ſacks 
of wool, but of the 9th lamb, the gth fleece of wool, and the gth ſheaf 
of corn, of all perſons, both clergy and Jaity, . throughout the kingdom. 
In his 29th year, (o) the commons wanting to get the 40s, duty, laid on a 
ſack of wool, to be taken off, it was agreed in parliament, that the king 
ſhould have a greater ſubſidy out of wool and leather for ſix years, /o as, 
during that time, he laid no ather impoſition or charge upon the commons, This 
is evidently a conditional agreement (p), and the people would ſcarce 
have bought it ſo dear, if the king had not a right to lay them; and if he 
ſuſpended his power of impoſing tor fix years, it was in confideration of a 
recompence of greater value. The puniſhments of lord Latimer, Fohn 
Pechy, and Richard Lions, in the fiftieth of this king, when through age 
and grief at the Black Prince's death, he was become weak, ſickly, lan- 
guid, melancholy, and almoſt ſtupid, made as little to the * of thoſe 
who urge them againſt the royal power in impoſitions. Pechy had got a 
patent, that none ſhould ſell ſweet wines in the city of London, but him- 
ſelf, his deputies, and aſſigns; and under colour thereof, extorted ten 
groats for every pipe of ſweet wines ſold by others within the city; it 
doth not appear that he had any warrant for it from his patent, and his 
being puniſhed for abuſing it, and doing things of his own head, is no 
argument againſt the king's right of laying the like impoſition, Lati- 
mer had, of his own authority, laid —— impoſitions on merchandize 
at Calais, to the great decay of the ſtaple there. He had likewiſe played 
the ſtock-jobber in buying the debentures, tallies, and ticquets, due 
from the king to his ſoldiers and penſioners, at a great diſcompt, giving 
very little to the parties, and yet, in deceit of his majeſty, had an entire 
allowance for them in the Excheguer. He had alſo defrauded the king of 
the pay ſent to his forces in Bretagne, had ſold a large quantity of provi- 
ſions for his army there, converting the money to his on uſe; and had 
delivered up the towns of S. Sauveur in Normandie, and Becherel in Bre- 
tagne, to the enemy, not without the ſuſpicion of corruption and treaſon. , 
He was cenſured for all theſe crimes in the groſs, ſo that nothing can be 
drawn thence againſt the right of the crown in laying impoſitions on 
merchandize; eſpecially ſince Latimer was charged with laying the im- 
poſt at Calais, without any warrant, and purely of his own authority. 
Lions, a farmer of the cuſtonis, was accuſed (9) of ſetting on wook 
and other merchandize, certain new impoſitions without aſſent of parlia- 
ment, converting them to his own uſe without controul, the lord trea- 


ſurer not being acquainted therewith ; and of aſſuming to himſelf in 


divers other things, as a king. He pleaded indeed, that he laid them 
by the king's command, but he produced no warrant, nor could he have 
any without. the treaſurer's knowledge: and he was Juffly puniſhed by 
fine, ranſome, and impriſonment. Foe king's right could not be any 
ways affected by this ſentence on a man, who had acted of his own head; 
2 ſince his charge was, that being but a ſubje&, he had taken 
upon him, as à king, in divers things, particularly in laying impoſi- 
tions; which intimates ſufficiently, that a king mi ht do it, but not a 
ſubjet, This is ſtill more plain in the bill exhibited by the commons 


in this parliament (r), praying, that thoſe who ſhould ſet new impo- 


« ſitions by their own authority, accroaching to themſelves royal power, 
© might have judgment of life and member ;' than which there cannot 
be deſired a plainer acknowledgment, by parliament, that the ſetting of 
impoſitions belonged to the crown, and was a mark of ſovereignty and 
royal power. | a e e ee eee 

{k) Rot. Ordinat. 5 F. II. (1) Rot. Fin. 11 E. II. . 24. /n Rot. Fin. 
{p) The like conditional agreements were made in 6 E. III. Rot. Par.. 
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13. The great Caſe of Impoſitions on an Information in the Exchequer, 


ROY Mr. Hakewill*s argument in the lower houſe of parliament, in 1610, againſt impoſitions by the crown, (a) 


concurrence of cleere preſidents of former times, to maintaine the judge. 


| 
Mr. SrrAk ER: . 
De queſtion now in debate amongſt us is, Whether his majeſiy may, by his ment given, or my opinion grounded thereupon. And therefore, yr, in ? 
#eFYogative royall, without aſſent of parliament, at his own will and pleaſure, | love to the truth I did ferlate my former opinion as erroneous, and do 
lh a new charge er impoſition 2 merchandizes, to be brought into, or out of now embrace the contrary, that is, that his majęſtie hath no right to impoſe, 
' this hingdome of England ; an enforce merchants to pay the ſame. | -and ſo am now become a convert. Thoſe reaſons that moved mee thus : 
| Ee | ' | to change, and the weakeneſſe which I diſcovered in the reaſons alledged 4 
| 1 MUST conſeſſe, that when this point was firſt ſtirred mongſt us, againſt the opinion which I now hold, I will, with your patience, . 
= and that wee, not contented to feeke redreſſe for the exceſſe of the | open unto you, and will therein follow) the commandement of Chriſt to , 
preſent impoſitions, reſolved to proceed farther, by calling his ma- Peter, becing converted, ſeeke to convert my brethren, "=D c 
jeſties right of impoſing into queſtion, I was very ſory: for 1 ſaw we As touching the judgement in the Exchequer ſtanding yet in force, ſo Me 
were then in a faire- way to have obtained a very great abatement of the | often caſt as a block in our way, though 1 much reverence the perſons of 
impoſitions that now are; and beſides, we had his majeſties promiſe never | thoſe yet living, and the memory of thoſe that are with God, who gave A 7 
to Jay any more but in parliament time, by the advice and free con- the judgement: yet ſeeing (as J hope I ſhall bee able evidently to WF < 
ſent of his ſubjects, repayring hither from all parts of the realme, This | prove) the ſame to bee againſt the great charter of our liberties, I can n 
hope of a preſent eaſe, and gracious promiſe for the time to come, gave | eſteeme no otherwiſe of it than the ſtatute of 25. Ed. 1. cap. 10. pro- 
me, I confeſſe, a full ſatisfaction ; eſpecially, ſeeing I was confidently. | nounceth of all ſuch judgements ; that is, that it is void and to be held for a2 
re that his majeſties right to impoſe was very cleere and not to | nought. Thus much I thought good to ſay by way of preamble or in- 
diſputed ; and that therefore by drawing into queſtion the right, wee | troduCtion to the matter. Now, by your favours, I will enter into the „ 
might give his majeſty juſt occaſion to withdraw from us his gra- | debate of the queſtion ; in handling of which I will purpoſely avoid the t 
cious purpoſe of the preſent abatement, as alſo his promiſe for the time | repetition of any thing that hath been ſpoken by any man that hath a b 
to come. For, ſyr, when the caſe of Bates, who as you know was called | argued before, as knowing in what preſence I ſpeake. That I may the tl 
into 1 for refuſing to pay the impoſition laid upon currants, was | better convey my ſelfe through my argument, and be the better conceived h 
> 1 in the Exchequer, in which caſe his majeſties right to impoſe was | of you that are to heare me, 1 will divide that which I have to ſay into a 
ſolemnly diſputed, and there reſolved for his majeſty, I was then preſent | certain parts, which I will proſecute in order. I c 
at all the arguments both at the bar and at the bench; and I doe confeſle | Firſt, I hold it neceſſary to conſider, whether cuſtom were due to the b 
; that by the weighty and unznſwerable reaſons, as I then con- | king by the common-law. | 2 
Fleming Ch. ceived them, of thoſe grave and reverend judges, ſitting in Secondly, admitting it to bee due by the common-law, whether it were k 
Bar, Cilag le. hy 8 Judge — 4 2 : 1 ere ny 
Sl. their ſeate of juſtice, I was much perſwaded. But by thoſe | a ſumme certain, not to be increaſed, at the kings pleaſure or otherwiſe, al 
ke. many records vouched by them, I was altogether overcome, "Thirdly, ſuppoſing that by the common-law the king might, by ca 
and as it were vanquiſh't to yeeld to them; for ſyr, ratio ſuadet, authori- | way of impoſition, have increaſed his cuſtom at his own will, by his Hal 
tas vincit, But though I were then, and when the queſtion was firſt | abſolute power, without aſſent in parliament, whether or no hee bee not if, 
moved in this houſe, very confident, yet as you ſhall perceive anon, I | bound to the contrary by acts of parliament, In the handling of which all 
was not very conſtant in that opinion; for being, amongſt others, im- | part, I will conſider the ſtrength of every act of parliament hitherto W. 
loyed by this houſe to make ſearch in the Exchequer for records, which, | vouched to this purpoſe, N as I goe, ſuch objections as have ot 
y the practiſe of former ages, might guide our judgements in this | been made againſt thoſe ſtatutes by ſuch as have maintained that the king fo 
weighty point, and having diligently collected the arguments made in | is not bound by them. I will allo add a ſtatute or two as yet not re- N 
the Exchequer, and not only fo, but compared my owne collections with | membered by any. | | a, | git 
reports thereof made by divers other of my friends, and finding that ſome Laſtly, I will diſcover unto you the weakneſſe of ſuch reaſons as pr. 
of the records urged in thoſe arguments were untruly vouched, and many | have been made in maintenance of the kings right to impoſe, = wt 
miſaplyed, I then began to ſtagger in my opinion, and preſently fell to In the proſecuting of which parts I will, as occaſion 3 
examine the weight of the reaſons which bad been alledged, which in | is offered, give ſome anſwere to that which hath been By fir Role i be: 
my poore cenſure, I found not of ſtrength ſufficient, without the full | laſt ſpoken ; as knowing it to be expected at my hands. men. I 2. 


% This argument was printed in 164 , with this title, The Libertie of the Subject: againſt the pretended Power of Impoſitions, Maintained by an argument in parlia- 8 cot 


© of money to defray his charges. 


9 


a Anſwerto the fifth objeQion, that all forreign princes have power to impoſe; and if our king ſhould not have the like, it might be very inconvenicnt to. this ſtate- 


" a8. A ſummary concluſion of the whole argument. 


* 


; . | Fit 


| © ment an. 1%. Jacobi Regis, By William Hakewill, of Lincolns Inne, Eſq.” | ] lav 
It was preceded with the following addreſs from Mr. Hakewwi! to the reader. Being very ſenfible of a great injury iately done mee, by the extreme falſe printing of 2 
© ſmal treatiſe of my compoſing, ſtoln out without my conſent, and hearing accidentally that ſome part of this alſo had paſſed the preſſe, I thought good for the preventing Ch 
1 « of the like wrong to = the Prwardneſſe of the printer untill I had reviewed and corrected it by mine owne notes. For my part, I ſhould have been contented altogether 6 
9 1 to have reſtrained it, if I might; but now ſeeing it muſt abroad, I ſhall not bee aſhamed to let it beare my name, and owne the errors of it my ſelf (thoſe? of the preſſe the 
3 © excepted) though heretofore it had gayned ſo much reputation by ſome, as it was attributed to a worthier author. Some there are yet ſurviving that heard this argument plie 
© about thirty yeeres ſince in the commons-houſe of n but it hath now extended itſelfe heyond the probable proportion of a ſpeech or argument, by the inſertion ſuet 
of many records and acts of parliament more at large, which, at the delivery of it, were but meerely quoted. | | \ | ar 
„ © The endeavour of it is to prove, that the juſt prerogative of our kings never warranted them to raiſe monies at their pleaſure, by laying a charge on merchandize to bee P 
| © exported or imported, without 8 of parliament. But, on the contrary, the ſetled lawes of the land, the prefidents of former ages, the acts of our moſt neceſſitous Con 
+ and powerfull princes, and indeed every thing ae wege to make the truth apparent, doe as it were unanimouſly conſent to diſcharge us of this unjuſt and heavy burthen. pri! 
And you ſhall ſee herein, how the policy of active princes hath by many waies attempted to undermine thoſe fortifications, which the wiſdom of oiir anceſtors hath 
* rayſed to maintaine themſelves from this kinde of aſſault, You ſhall ſee with how great difficulty their prevailing was withſtood. And (which is the glory of truth) you in t 
© ſhall finde thoſe deſignet, which were laid to overthrow our right, mainly to make for the evidence and confirmation of it. For, whatever unjuſt impolitions were either of. 
* exacted by a pretended lawfullneſſe, or ſet up by a commanding power, were by complaint in parliaments preſently following taken down, and remain on record as (wit- 3 
« nefſes againſt themſelves) unlawfull, and againſt our libertie. | | Inte 
* Theſe reaſons and arguments of mine (how meane ſoever) thoſe times, wherein T urged them, accepted favorably; and fince, in their private paſſage in manuſcripts, that 
© were.entertained in many judicions hands, which made mee ſomewhat enlarge the conceit that before I had of them. And now ſeeing neceſſitie enforceth mee to make caſe 
them more publique, I muſt adventure them to the cenſure of theſe nice times. Beneficial! (happily) they may be to ſome, prejudiciall I hope to none. In which confi- prot 
s dence {having the leave of authority) they have likewiſe my leave to goe abroad.” ale, | 5 N g ted} 
There are alſo prefixed the following heads of the argument: = pro! 
1. That there was ever ſome cuſtome due to the king by the common-law. for 
22. That it was a ſum certaine by the common-law. | | 2 | chat 
* 3+ That all the revenues which the common-law giveth to the king (out of the intereſt of the ſubject) are certaine, or reduceable to a certainty by ſome legall courſe, poſi 
* and none left to the kings pleaſure, | ES. 3 | to tl 
+ "OW reaſons why the law requireth ſuch certainty in thoſe revenues which the king hath out of the intereſt of the ſuhject. | 
+ © 3, Exartples of revenues given by the common-law to the king, out of the intereſt of the ſubject, and that they are all certaine, | | ; 
© 6. Anfwerto an objection, that the king may lay impoſitions upon extraordinary occaſiens, | | 5 plac 
1. Arguments drawn from the actions of our kings, that they had no power to impoſe. . | by t 
* 8. Arguments drawn from the forbearance of our kings to lay impoſitions, notwithſtanding their urgent occaſions. adm 
© 9. The difference between the preſidents urged, of impoſitions laid by the antient kings, and thoſe which are now laid. T 
10. A particular anſwer to the impoſition of 3d. in the pound laid npon merebunt- ſtrangers by Charta Mercatoria, 31 Ed. 1. ft. 
- © x1, The urgent occaſions which £2. a. had to lay impoſitions, and yet how he forbore. a 10 anc 
. © x2, The ſeverall policies uſed by Ad. Fa for the introducing of the power of impoſing, 1. Impoſitions taken by colour of a voluntary grant from merchants. 2. By way com. 
.. * of diſpenſation with penall lawes. 3. By way of ordinance in parliament. 4. By colour of à loane by merchants, $- By grants of merchants for liberties granted to them. trade 
16. By expreſle and direct commandement; with ſeverall anſweres to all thoſe ſeverall wayes. | | fs Yeats, N e T4 by el 
113. In at ſtatutes impoſitions are mentioned after Fd. 3. time, untill Qu. Maries; and upon what occaſions, and how to be interpreted. © . ee 
714. The fignification of the words impeſtion, toll, maletolt, cufluma & ebnſuetudo mag na & par va. 5 n | STR 
2 4 bo Lapovaregs — from 6 3. time till Qu. Mariet. ee EN X . | occal 
116 t urgent occaſions all the kings from £4. 3. till Qu. Maries time, had to lay impoſitions, and yet did it not. Rich. 3. Hen. 4. Hen, 3. Hen. 6, dab. 4. Hen. 7. porte 
* Hen, g. BEdxv, 6, with a corollary of all thoſe times and * *. 1 on 05 | x „„ user fo 5 wiſe 
1. The impoſitions laid by Qu. Mary, and how anſwered, CE WO DT BC POT GP ̃ UA! *˙*A ! . W by th 
* 18. Admitting the kings had power by the common-law to lay impoſitions, yet how they are barred by ſtatute. . r U 
49. Magna Charta, cap. 30. urged-againſt impoſitions, and the o res made againſt it, anſwered. 1 Objection, that it extendeth onely to merchant-ftrangers- oo 
. That it was made onely againſt taxes within the land. 3. That by the exception in the end of the ſtatute, the kings prerogative is falved. | 8 prove 
180, The Ratute de Tallagio nom conegdendo urged, with the anſwers to the objections made thereunto. The expolition of the words tallage, ayde, ſulſid ies. proce 
©* 21, The ſtatute of 25 Kd. 1. cap. 7. urged againſt impoſitions, and cleered from objections: x. That it is againſt the exceſſe of. impoſitions, and not againſt the right. which 
. That it is onely againſt impoſitions on woolls. y | ECL * e 
© 22, The ſtatute of 14. Ed. 3. cap. ar. urged againſt impoſitions, and cleered from ohjections. That it extendeth onely- to impoſitions within the land, and not pot 4 
* merchandizes, anſwered, with an expoſition of the word charge. ; - . X comms 
© 23. Anſwers to the reaſons urged in maintenance of impoſitions : 1. That hg-avſe it cannot- appeare that the ancient cuſtomes were ſet by parliament, therefore they an ab 
© were impoſed by the king. The antiquity of parliaments. : 2. f ITN NOR dlealy 
My. — ho to the ſecond reaſon urged for impoſitions, that the king may totally reſtraine importation and exportation, and therefore may reſtraine {4b modo by layint ill, 
impoſitions. | TG ' | . 9 | 
© 25+ Anſwer to the third reaſon, that the parts are the kings, and that he may open and ſhut them on what conditions he pleaſeth. x | | hat 
* 26, Anſwer to the fourth reaſon, that the king is bound to protect merchants, and ſafeguard the ſeas, and that therefore he may lay moderate impoſitions, for raiſins ene 
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Firſt then to conſider whether there tvere by the common-law any duty belong- 
% to the king upon merchandize to be carried into or out of the kingdom, known 
* he name of cuſtom. Though the mainteinance of cuſtome to be due by 
4. common-law be a point of ſuch conſequence to them that mainteined 
dee kings right to impoſe, as without the upholding of which their 
IS opinion, as J conceive, is not ſo much as colourably to be mainteined, 
nnd that to maintein the ſame, it be not at all neceflary to induce my 
CE concluſion ; and although. to admit it, it may ſeem perhaps no good 
=. | policy of argument, but rather a great diſadyantage to me to admit that, 
"i without which the contrary part cannot uphold their opinion, and 
"EF which being admitted cannot make any thing for me; yet becauſe we 
are here not as arguers at the bar, but as judges in a high-court, and 
that all our ends tend to, the diſcogery of the truth: I will therefore not 
1 only admit it, but will maintein it as well as I can. 
os That cuſtome is due by the common-law I collect, firſt by 
the name thereof, for though at this day it bee (and ſo hath 
beene for more then 350 yeeres, as [I ſhall have occaſion 
TE by che com- more fully anon to open unto you) called in our law- Latin 
= wor-lw. Cy/f/uma, yet in ancient time it had no other name here 
amongſt us (for I meane not to wander into forreign-learning) then 
con ſuetudu, as may appeare by the (ſtatute of Magna Charta cap. 30. Per 
relia & antiquas conſuetudines; for I ſhall anon directly prove unto you, 
that con/uetudo in that place is not to be underſtood an uſage, as hath 
been ſaid, but in that ſenſe which I take it. This name conſuetud in 
the ſame ſenſe is alſo found in many ancient records brought into this 
houſe upon the late ſearch. That this name then conſuetudo, which implies 
an approved continuance without a known beginning, ſhould by the 
X common-law be given to this revenue more then to any other revenue 
IE belonging to the king; nay, that this terme, which is the common and 
IE general] name to all common and approved uſages of what nature or 
Lande ſoever, ſhould be Applied to this dutie rather then to any other amongſt 
all the ancient uſages and cuſtomes which the common-law imbraceth, 
cannot but denote the great antiquity thereof, and, more then ſo, the 
allowance and approbation thereof by the common-law ; tor doubtleſſe, 
if, beſide the antiquity of this dutie, the common-law had not alſo 
alowed the reaſonableneſſe of it, and in a manner the neceſſity of it, it 
WE would never have denoted it unto us by this name of excellency above all 
other cuſtomes which require reaſonablenes as well as antiquity. Ther- 
fore doubtleſſe this duty, thus favored, is a childe of the common-law. 
WT Nay farther, it is of the very eſſence of a cuſtome to have his only be- 
ginning by allowance of the common-law ; for that, which beginneth by 
WT private contract of partie, or by act of parliament, and dependeth not 
WE wholly upon the alowance of the common-law, by one of which three 
= waics all things conſiderable in law have their commencements, cannot 
bee called or bh a cuſtome, in name or deede. Moreover, conſidering 
that this cuſtome is not limited to any one place within the realme, wee 
dall fo little neede to be curious in affirming it to bee due by the 
- XxX common-law, as wee may boldly pronounce it to be part of the common- 
law it ſelfe. Thus you ſce, that the very name conſuetudo proves cuſtome 
to bee a dutie by common-law. To this may bee added, that Magna 
Cbarta cap. 30. which ſtatute was made little more then 150 yeeres after 
the Conqueſt, termeth this not only conſurtudo, which, as I have ſaid, im- 
plies antiquity beyond, all remembrance of a beginning, but antiqua con- 
ſuetudo; not onely cuſtome, but old and ancient cuſtome. And in com- 
pariſon to this old cuſtome due at common-law, the cuſtome upon ſtaple 
commodities, given or increaſed by act of parliament 3 E. I. not 
printed, was called nova conſuetudo before the making of which ſtatute 
of 3 E. I, you may further ſee, that cuſtome was due; for an. 52. H. 3. 
in the ſtatute of the Exchequer, printed, you may read, that the collectors 
of the cuſtome of wools were to yeeld their accompt twice every yeere 
into the Exchequer. But that, which moſt of all moveth me to (A danke 
that this duty was and is. due by the common-law, is this; that in all 
caſes where the common-law putteth the king to ſuſtaine charge for the 


That there 
was ever ſome 
cuſtome due 


tected ſome gaine towards the maintenance of the charge: as, for the 
protection Fg wards Junatiques and ideots, the profits of their lands; 
for the maintenance of the courts, of juſtice, it giveth him fines for pur- 
chaſe of originall writs, and fines pro /icentia concordandi, which in ſup- 
poſition of Jaw are no other then fines paid for not proceeding according 


troubling without cauſe the kings juſtices, who are maintained in their 

places at the kings charge. There are many the like profits of court, given 
by the common-law to the king for the maintenance of his charge in the 
adminiſtring of juſtice. iy | © uy 

This obſervation, which might be further proved by divers other in- 
ſtances in things of other nature, maketh me to think, that becauſe the 
common-law. ex pecteth that the king ſhould protect merchants in their 
trades, by maintaining, repairing, and fortifying the havens at home; 
by clearing the ſea of pirates and enemies in their paſſage; and by main- 
taining ambaſſadors abroad to treate with forreigne princes upon all ſuch 
occaſions; that it alſo giveth him out of merchandizes exported and im- 
ported, ſome-profit for the ſuſtentation of this publique charge. Other- 
wiſe were the law very unreaſonable and unjut, So as to prove, that 
by the common-law cuſtome is due to the king, I ſhall need to ſay no 
more; eſpecially conſidering it hath not onely been yeelded to, but 
proved by thoſe, which maintain a contrary concluſion, I will therefore 
proceed to my ſecond conſideration : whether that profit upon merchandizes, 
which the common-law for theſe reſpocis gave unto the king, wert a duty cer- 
ane, not ta be increaſed or inbaunced at the kings will and pleaſure, without a 
common afſent in parliament z or otherwiſe, whether the common lat hath left 
* 7225 power in the king, to demand in this caſe more or leſſe at his ouun- 
leaſure, 

ll, as I conceive, make an end of this controverſie between us; for 
hat are theſe impoſitions which wee complaine of, other than the en- 
| We 7 the cuſtome by the kings abſolute pleaſure ? e 
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againſt Mr. Richard Bates, Merchant. ; 


protection of the ſubject, it alwayes yeeldeth him out of the thing pro- 


to the ſurety, by pledges put in upon purchaſe of the originall, and for 


and to compell bis ſubje&s to pay it? The reſolving of which queſtion 
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That this duty given by the common-law, as I have 
proved, unto, the king, was and is a duty certain, not to be 
enhaunced by the king at his one pleaſure, without aſſent in 
parliament, I hope I ſhall be able cleerly to prove unto you: 
in mainteinance of which, I will uſe ſome arguments of 
direct proofe, and others of great preſumption and probability. And 
firſt, I lay this as a 2 which will not be denyed me by any man; 
that the common-law of England, as alſo all other viſe lawes in the world, 
delight in certainty, and abandon incertainty, as the mother of all debate and 
confuſion, than which nothing is more odious in law : and therfore the rule is, 
quod certum eſt retinendum eft, quod incertum ęſ dimittendum ; nay further, 
quod incertum eft nihil gt. This is the cenſure of law upon all the acts 
of men, which fall under the judgment of the law, If then the law ſo 
judge of the acts of men, holding them for nought and voyde, that are 
incertaine; how much more then doth the law require certainty in her 
own acts, which are to binde all men? And if in any of the acts of law 
certainty be to be ſpecially expected, moſt of all is it requiſite that bounds 
of limitation and certainty be ſet between the king and his poor ſubject, 
between the mighty and the weak, between the lion and the lamb. And 
if in any caſe between the king and his ſubje& more than other this 
certainty be required, moſt of all it is requiſite in caſes where the com- 
mon- law giveth the king a perpetuall profit or revenue to be raiſed out 
of the intereſt and property of his poor ſubjects eſtate, either in lands 
or goods, If in all other things the law, as I have ſaid, and wherein I 
ſuppoſe you have yeelded to me, doe require certainty and limitation, and 
onely in this caſe where it is moſt requiſite, it hath omitted and neglected 
it, we muſt conclude the law to be moſt unreaſonable, improvident, and 
contrary to it ſelfe; which to ſay, were to conclude it to be 
no law. Out of theſe grounds I may then in my opinion 
ſafely and with ſome confidence deduce and maintain this 
poſition ; that the common-law 7 England grveth to the king, as 
to the head of the common-wealth, no perpetuall revenue or matter 
of profit out of the intereſt or property of the ſubjett, but it either 
limiteth a certainty therein at the firſt ; or otherwiſe hath ſo provided, 
that if it be uncertaine in it ſelfe, it is reduceable to a certainty onely 
by a legal courſe, that is to ſay, either by parliament, by judges, or 
jury; and not by the kings own abſolute will an pleaſure, 
Though this poſition be grounded upon thoſe ſure foundations, 
out of which I have, as you perceive, drawn it, and needs 
no farther proof ; yet becauſe you ſhal ſee how plentiful the 
truth is in reaſons to maintain it ſelfe, I will further open unto you the 
particular reaſons of this poſition, which are theſe, | 

Firſt, the law requireth certainty in matter of profit, be- 
tween the king and the poor ſubject; becauſe to make any 
man judge in his own caſe, ww pn the mighty over the 
weake, and that in a point of profit to him that judgeth, were 
to leave a way open to oppreſſion and bondage. 

Secondly, becauſe by reducing it to a certainty, the king may know 
what certainty to expect; that ſo he may order his charge accordingly, 

Thirdly, that the ſubje& may know likewiſe what he is to pay, that 
ſo he may know ook what ſhall remaine to him as his own. 

Finally, that the king may not depend upon the good will of his ſub- 
ject for his revenue, ſeeing the law expecteth he ſhould beare the 
charge, but may know in certainty what to claime as due to him, 
and may accordingly compell the ſubje&t to pay it; and that the ſub- 
ject uy not be under the kings abſolute power to pay what the king 
8 „ which may perhaps extend to the whole value of the merchan- 

Ze. | 8 

You ſee in generall, how the law, by requiring certainty in matter of 
profit between the king and the ſubject, preventeth many miſcheifes, 
which would fall out if the law were otherwiſe; and therefore without 
more ſaying, I might here conclude, that cuſtome, being due by the 
common-law, was and is a ſum certain, not to be increaſed at the Kings 
pleaſure by way of impoſition. But becauſe there are many other revenues 
due to the king by the common-law, as well as cuſtome ; if they all, 
or as many as we can call to minde ſhall fall out to bee, as 75305 
+ ſaid, ſummes certaine and not ſubjed to bee increaſed at the kings will, 
this will bee a forcible argument, that cuſtome is likewiſe certain and 
not to be inhaunced at the kings pleaſure ; for, this argument drawne à 
/imili is of great force, and the moſt uſuall of any other in debate of 
things doubtfull in law. Quæ legibus deciſa non ſunt, judex ex bis que deciſa 
ſunt ſtatuet, & de ſimilibus ad ſimilia procedat. May it pleaſe | 
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you to conſider in this reſpe& other revenues, which the com- Examples of 
mon-law of this land giveth the king; and according to the N 
rule, to decide that which is in queſtion, by the ſame rule and . 
meaſure, by which other things of the ſame nature have been to the king, 
decided and ordered, The common-law giveth the king a 4d ther - 
fine for the purchaſe of an original writ. Is it certaine ? It ſodje&z — 
is, and ever hath been, If the debt or damages demanded they are cer- 


amount to above forty pounds, the fine is, and ever hath been; ne, 
ſixe ſhillings eight pence, and no more; if to a hundred pounds, then 
ten ſhillings, and no more. May the king increaſe this fine at his plea- ' 
ſure ? There is no man that will ſay he may. There is a fine due by the / 
common-law, pro licentia concordandi. Is it not certainly known, and ſo 
hath alwayes been, to be the tenth part of the land compriſed in the 
writ of covenant ? And is not alſo. the poſt-fine thereupon due certainly 
known to be once and a halfe as much more as the fine pro-licentia con- 
cordandi, or pre- fine; as for example, when the pre-fine ig ten ſhillings, 
the poſt- fine to be fifteen ſhillings. And can the king demand any more © 
of the ſubject ? So likewiſe, when, in a writ of right, the demandant, al- 
leadging the ſeiſin of his anceſtor, will not be compelled to prove the 
ſeiſin alleadged, is he not to tender to the king a fumme certain of a 
demy-mark, to have this benefit? Was it ever more or leſſe ? Or can it 
now be more, if the king would? Theſe, amongſt many others, ate duties 


belonging to the king by the common-law from tlie ſubject, for the 
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was reduced to a certainty of twenty ſhillings upon a knights fee, and 


cuſtome to a certainty, if they had not thought it to have been certaine 


Hut, fir, that, which I rely upon for anſwer to this objection, is this. 


| js ed excluded ſuch revenues as are common to him with other meane 
lords: ; 


| courſe, of which the. common-law doth take notice; as in the cafe of 
the fine and ranſome. Much leſſe then will the common-law: permit, that |, ſent in parliament: 
it ſhouſd depend upon the king's abſolute pleaſure, there being no ſuch 


- * "Yau hays. heard. out of what grounds I-firſt deduced this my poſition 
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mainteinance.of his charge in the adminiſtration of juſtice, which the 
civilians call veaigal judiciarium, There are alſo in divers other caſes 
duties certain, belonging to the king by the common-law: as for ex- 
ample, the reliefe for an earldome is certainly knowne to be a hundred 
pounds, for a barony a hundred markes, for a knights fee a hundred 
ſhillings; all which in the ſtatute of Magna Charta, cap. 2. are called 
old SY ancient duties. This is vedgal patrimoniale ; of which ſort I could 
produce many others, all which have like certainty, Nay, there is one 
duty well known to us all, which the common-law giveth to the king ; 
and is in his nature a cuſtome (our very caſe) in which the king is 
bound to a certainty which he cannot exceed; and that is priſages a duty 

iven by the common-law to the king, upon every ſhip-loading of wine 
ks into the kingdom by Engih merchants; and is one tun of wine 
before the malt, and another behinde. I am unwilling to trouble-you 
with any more particulars of this kinde. But let any man ſhew me one 
particular to the contrary, and I will then yeeld, that my poſition, being 
falſe in one, may be in more: but till my poſition hath been in this poins 
infringed, this general] concordance of the Jaw in all theſe particulars 
is argument enough for me, without having alleadged other reaſons, to 
conclude, that cuſtome being, as all theſe are, a revenue due to the 
king by the common-law, ariſing out of the property and intereſt of the 
ſubject, is, as all theſe are, limited and bounded by the common-law to 
a certainty, which the king hath not power to increaſe. Ubi eadem ratio, 
eadem lex. It may perhaps be here objected, that the ayd paid to the 
king upon the knighting of his eldeſt ſonne, or marriage of his eldeſt 
daughter, was by the common-law uncertaine ; and that the king did 
take more or leſſe at his plcaſure, untill he was bound to the contrary 


by ſtatute, To this I make divers anſwers, Though it were indeed a | 


ſumme uncertaine, yet the common-law did in ſome fort give it a limi- 
tation; for it is by a ſpeciall name called reaſonable ayd: lo, as if the 
ſumme demanded doe exceed reaſon, it became from a reaſonable ayd 
an unjuſt exaction. Belides, this revenue was a thing happening very 
rarely, and therefore the certainty thereof not ſo much regarded by the 
law. And yet it is to be obſerved, how the frame of this common-wealth 
could not long indure incertainty even in this caſuall revenue; but it 


twenty ſhillings upon every twenty pounds ſaccageland, by the ſtat, of 
Well. 1. cap. 35. 3. Ed. 1. If in this caſuall revenue they were ſo care- 
full to be at a certainty, to avoid unreaſonable exactions, as the words 
of the ſtatute are, how much, more carefull would they have been, for 
the ſame cauſe, to have reduced the great and annuall revenue of the 


by the common-law, or limited by ftatute-law before that time made: 


Reaſonable ayd was and is. by the common-law- due as well to meane 
lords as to the king; but meane lords were not limited to a certainty, 
otherwiſe than in generall, that it muſt be reaſonable, as I have ſaid. 
Therefore to limit the king any further, was no reaſon : and this anſwer 
may be given for all uncertaine revenues belonging to the king, the like 
of which meane lords have of their tenants ; for the incertainty of which 
there may. alſo be given eſpeciall reaſon ; becauſe theſe duties firſt began 
by ſpeciall contract and agreement between the lord and the tenant, and 
not directly by operation of the common-law, and ſo were certain and 
uncertain as they did at firſt agree. And therefore you may be pleaſed to 
remember, re my poſition I was wary to ſay, that ſuch reve- 
nues, as are due to the king as ta the head of the common-wealth, (by which I 


are alwayes certaine. 

ILam now according to, promiſe, and in maintenance of a ſecond 
part of my poſition, to ſhew you, that where the common-law giveth 
the king, 6, revenue not certaine at the firſtly that is alwayts reduceable 
ta. a triaquty by a legal cqurſe, as by aft of mf yp Judges, or 
Jury, and not at the kings pl aſure. Every man, that by his tenure is bound 
to ſerve the. king in his warres, and faileth, is to pay, according to the 
quantity of his tenure, a fine by the name of eſcuage. This cannot be 
afefled; but in parliament. Upon forfeitures for treaſon, or otherwiſe, 
toſthe king, though it be a kinde of a certainty. that the law giveth, in 


13. The great Caſe of Impoſitions en an Information iu the Exchequer, 


{upon any, occaſions of a ſydgen war 
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nature to this in queſtion ; and how I have applyed them to tke point. 
And fo leaving the judgement of the whole to your wiſedomes, who can 
beſt diſcerne wherher the argument be of weight, I proceed to my ſecond 


reaſon, which is drawne from the policy and frame of this carmmon-weal:h, 


and the previdence of the cammon-law :* the which, as it requires at the ſub. 
jects hands loyalty and obedience to their ſoueraigne, f9 doth it bhewiſe require, ut 
the hands of the ſoueruigne, protection and deſance of the ſubjeti againſt all 
wrongs and injuries whatſoever, offered either by ane ſubject to another, or by the 
common enemy to them all, or any of them. 

This protection, the law conſidereth, cannot be without a great charge 
to the king; and becauſe, as Chriſt faith, no man goeth to warre upon hi; 
ewne charge, the common-law therefore hath not onely given the king 
— prerogatives and favours touching his own patrimony, more (I be- 
ecve) than any other prince in the world hath; but alſo hath, for the 
ſuſtentation of his great and neCeſſary expences in the protection of his 
ſubjeRs, given him, out of the intereſt and property of the ſubject, an 
ample and very honorable revenue in very many particular caſes, ſom: 
of which I will call to your remembrance. 

He receiveth out of the ſubjects purſe for wardſhips and the depen- 
dances thereupon, as we have of late accounted, about forty-five thou- 
ſand pounds by the yeare. This is a revenue which no other king 
of the world hath: and as it appeares by the ſtatute of 14. E. 3. 
c. I. it ought to be imployed in maintenance of the warres. And ſo doubr- 
leſſe was the firſt inſtitution of the common-law ; for the lord hath 
the profit of the wards lands to no other end, than to maintain a 
man in the warre during the infancy of him, who otherwiſe ſhould ſerve 
in perſon, ; | | 

He hath likewiſe all forfeitures upon treaſon and outlawry, and upon 
penall lawes, fines and amerciaments, profits of courts, treaſure-trovr, 
priſage, butlerage, wreck, and ſo many more, as the very enumeration 
of the particulars would take up long time. To what other end hath the 
common-law thus provided for the maintenance of the kings charge, by 
all theſe wayes and meanes of raiſing profit out of the intereſt and pro- 
perty of the ſubjects eſtate in lands and goods, but onely to this end, 
that, aſter theſe duties paid, the poore ſubject might hold and enjoy the 
reſt of his eſtate to his owne uſe, free and cleare from all other burdens 
whatſoever? To what end hath the law given a part to the king, and 
left the reſt to the ſubject, if that which is left be alſo at the kings will, 
to make his profit thereof as he pleaſeth? To givea ſmall portion to 
hin, that may at his pleaſure take more or all, 1s a vain and an idle 
act; which ſhall never be imputed to a wiſe law. But it may 
be objected that as the revenues are ordinary, ſo are they Anſwere to 
by the law provided onely for the ſuſteyning of the kings or- an. Fon, 
dinary charge; and that if the law have not taken further may lay he 
conſideration, and limitted ſome certain courſe, how upon poſitions in 
ſudden and extraordinary occaſions the kings charge may bee Am Sug 
ſuſteined, there is yet no reaſon ſhewed to the contrary, 16.9% Pi 
why the king may not upon ſuch occaſion take ſome extraor- 
dinary courſe for the rayſing of money, as by the laying of impoſitions 
upon merchandizes, or by a tax within the realme, rather than the com- 
mon- wealth for want thereof, ſhould periſh or be indangered. 

And hereupon by the knight that laſt ſpake, it was held, that Sir Robert 
upan occaſion of a ſudden and unerpected war, the king may mt only _ .. 
lay impojitions, but levy a tax within the realme, without aſſent of parliament 
which poſition in my opinion is very dangerous; for to admit this were 
by conſequence to bring us into bondage. Vou ſay, that upon occaſion of 
ſuddaine warre the king may levy a tax. Who ſhall be judge between the 
king and his people of the occaſion? Can it be tryed by any legall courſe 
in our law? It cannot. If then the king himſelſe muſt be the ſole judge 
in this caſe, will it not follow, that the king may levie a taxe at his owne 

pleaſure, ſeeing: his pleaſure cannot be bounded by law ? Vou ſee into 
what a miſchiefe the admittance of one error hath drawne you.“ But for 
u full anſwer to the objection, I ſay, that the providence of the common- 
law is ſuch, and ſo excellent, as that fer the defraying of the kings charge 
ay it hath, over and above all the 
ordinary revenues which it giveth the king, which in the time of warre 


leannot indeed but fall ſhort, made an excellent proviſion; for, fir, 10. 


giving him all the eftate of the party convict, both in goods and lands, 


warre muſt needs be either offenſtoe or defenſivr, Oęonſiue muſt either be upon 


rin goods onely,. as the, caſe is; yet for reducing it to a more expreſſe ¶ ſome nation beyond the ſeas, or againſt the Scolr, or Wh, or other bor- 


certaintys, the law requireth, that it be found by office. JYayfe, fray, ( derers within 


= 


iland. If it be an offenſive warre upon ſome nation be- 


rect, treiſures tive, and ſuch like, are no leſſe certaine; for the king |1yond the ſeas, it cannot be a ſudden accident; for it is the kings own 
hath the things themſelves in kinde. Fines for miſdemeanors are alwayes || a&t ; and he may, and' tis fitting he ſnould take deliberation; and- if it be 


aflefſed by the judges, Amercements in all cafes are to be afferred by the 
country, and not to be aſſeſſed by the king; though the forme of the 


. judgement, be, et it in miſericordia domini regis, in the kings mercy, pro con» | of 
| Ay predict, Nay, though for puniſhment of an offence ee by 
ſfatute-law enacted, that an offendor ſhall make fine, and ranſome at the 
kings pleaſure, the law even in this caſe, which is as ſtrong a caſe as 1. reſerving” tenures, by which many of their ſubjects are bound to ſerve 


may be, will not leave the aſſeſſing of the ſine to the kings pleaſure, to 
be by him rated privately. in his chamber; but it muſt be ſolemnly and 
If ally done in an open court of juſtice by the judges, who in all other 
caſes arg to judge between the king and his people, where the intereſt 
or property, of the ſubject, or any charge or burden upon them doth 
come in queſtion, as may be proved by the booke of 2 R. 3. fo. 11. 
Inſomuch that I am of opinion, that if a ſtatute were made, that the 
king might raiſe the cuſtomes at his pleaſure, yet might it not be done 
as now it is, by the kings abſolute power, but by ſome: other legall 


ſtatute. in the caſe. 
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the law requireth certainty. in maiter of profit between the ting and his peo» 
4 You ws heard likewiſe the particular: reaſons of that — 


Ns You haye alſo heard what proofe I have made by particular caſes of like 


Fo 


«a juſt and neceſſary: warre, he may crave, and eaſily obtaine affiftance of 
fhis ſubjects, by grant of ayd in parliament. 4 an offenſive zunrrt upon ſum: 
of- bis neigbbaurt within the tuntintut of this iland, us the Scots, or the Hellh, 
1 alſo cannot be ſudden or unexpected to the king, being his own 
act; you know, how politikely the kings of this realme have provided, 


them in thoſe warres in perſon, at their own charge. Owly! a defonfiv? 
warre, by invaſion of forreign enemies, may be ſodain * ih Mien cale 
the law hath not left the king to warre upon his one expevze;/ or to rely 
upon his ordinary revenue, but hath notably provided, that every ſubjeét 
within the land, high and low, whether he hold of the king or not, in 
caſe of forreign invaſſon, may be compelled at his n charge to ſerve the 
* in pe n, as it appears by the opinion of juſtice 'Thirming, in 
7 H.. The reaſon of which, in my opinion; was to no other end, 
than that the king might hape no pretendè whatſoever for the raiſing f 
money upon his ſubjects at his'owne plenfüre, without their comme aſ- 

Is dow then conclude this argument, that ſeeing the 
common law, for maintenance of the kings ordinary charge, hath given 


him ſuch an ample revenut out of the intereſt and property of tie ſubject, 


and provided alſo for ſodaine occaſions; in ſo doing. ie hath ſecluded 
and ſecured the reſt of the ſubjects eſtate from the kings power and plea- 
ſure ; and conſequently, that the king hath not power upon any occaſion 
at his pleaſure to charge the eſtate of his ſubjeRs by impoſitions, tallages, 


: i... 


1 


1 


ever, without the ſubjeéts free and voluntary allent, and that in parlia- 
went If jt were otherwiſe, you ice how it were to the utter diſſolũtiön 
and deſtruction of that politike frame and conititution of this common- 
wealth, which 1 have opened unto you, and of that excellent wiſe pro- 
vidence of the common-law, for the preſerving of property, and the avoyd- 


ance of oppreſſion. — Theſe two arguments uſed by me, that of certainty, 


arguments of direét proofe, that the king cannot impoſe, —] will now, ac- 
cording to my Civition, urge an argument or two of inference and pre- 
ſumpcion; the rather, becauſe arguments of this nature have been much 
entorced by thoſe, who have maintained the contrary opinion, eſpecially 
by Mr. Solicitor, 1 ca!l them arguments of inference j and 
Sir Francs yet in my opinion, thoſe which I ſhall urge, are allo of good 
Bacon, proofe. Such as they are, you ſhall judge of them. They are 
drawn; either from the actions or jorbearances of the kings of this realme, or 
from the actions and forbearances of the people. | 

| Firſt, in the actions and forbearances of the kings, Job- 
ſerve, that all the kings of this realm ſince Hen. 3. have 
ſought and obteined an increaſe of cuſtome, more or leſſe, 
by the name of ſubſidie, of the gift of their ſubjects in par- 
liament. Nay, ſome of them, and thoſe not the weakeſt 
in ſpirit, or power, but the moſt couragious and potent in 
that whole ranke, even' that mighty. and victorious prince, 
| king Ed. 3. being to undertake a juſt and honourable warre, 
than which there could not happen a better or juiter occaſion to 
have made uſe of his prerogative of impoſing, did nevertheleſſe at that 
time ſtoope ſo low in this point, that he did, in full aſſembly of the three 
lates, pray bis ſubj Cs to grant him a relief in this kinde for the main- 
tenance of his warre, aud that to endure but for a ſhort time; and fur- 
ther, was well content to ſuffer his prayer in that behalf to be entred of 
record to the memory of all poſterity. And the ſucceeding kings have 
alſo ſuffered the fame to be printed, as may appeare by the printed ſta- 
tutes at large, an. 14. Ed. 3. wp. 21. Is it likely, that if any or all 
theſe kings had thought they had had in them any lawfull power by juſt 
prerogative to have laid impolitions at their pleaſure, they would 
not rather have made ufe of that, than have taken this courſe by act of 
parliament, fo full of delay, fo prejudiciall to their right, ſo ſubject to the 
pleaſure of their people, who never undergoe burdens but with murmuring 


Arguments 
drawne from 
the actions of 
the kings, 
that they 
ha ve no 
power to im- 
prie. 


19 


ſelyes. f ; | $4 * Fig; 05s 8 * . 
"And ſo I proceed to my next N of inference drawn from the 
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f and; binde himſelfe to repay it againe: wh 
888 hs imagined; but withall it muſt be concluded, that a king, 
that ſhall. ſo doe, Ad not thinke:that he hath ſo much as colour of right 
to impoſe. Rounnut o Sort ed n ne 8 7 1 5 Ad Ku. 
Iwill not much preſſe or enforce the actions of Ed. 2. who (L confeſſe) 
was but a weake prince; but as for his ſonne and ſucceſſor, 
- Edward the, Ed. 3, thete was not, as I have ſaid, a ſtouter, a (wiſer, a 
% moe nob 
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againff Mr. Richard Bates, Merchant. 


or taxes, for. [bold them all in one degree, or any other burden whatſo- 


and this of {Le proviſion made Ly the c:mmon-!aw, are in my poor opinion, 


| of cuſtome, to reeite not onely the great neceſſity which moved them. 


! and couragious prince than he, and none more 
1 . e. . . i 
© careful. to preſerve the rights of his prerogative, as may evidently appeare 


39 
by all his anſwers in parliament, on any complaint of the ſubject. Be- 
ſides, never had king of this realme more occation than he to Hraine this 
| prerogative of impoling to the utmolt, For beſides his exceſſive expence 
in the warres of France and Scaand, he had alſo a continuall charge of 
many expenſive children. His wife queene Phil ha had allo for her main— 
tenance a large allowance out of his revenue, But the dowry of queen 
lſabel his mother, who lived till about the 27. yeere of his reigne, was fo 
great, as it is reported by ſome writers, that little more than the third 
part of the certaine revenue of the kinydome was left to him. Inſomuch, 
as through theſe occations of extraordinary expence, and the diminution 
of his revenue, he was driven to ſuch neceflity, as his queen in the 
vecre of his reigne, was enforced to pawne her crowne and jewels to 
procure money for him, as may appeare by the record of that yeere in the 
office of the clerke of the pels. Nay, the king himſelfe, in theſe extre- 
mities, was oftentimes driven to lay his jewels to pawne for money: 
and in an. 17, did alſo pledge his crown for 4000. pound, to certaine 
merchants of Florence, as by the records of that yeere, in the office of the 
lord treaſurers remembrancer in the Exchequer, is manifeſt. By this 
| you may fee, that this powerfull king wanted not urgent and juſt 
occaſion, if any occaſion may be juſt, to have put in aratife his abſo- 
lute power of impoling; and yet, as you ſee, it appears of record, that 
in the midit of his great wants he tooke an increaſe of cuſtome by way of 
loane, and bound himſelfe to repay it.. | 

It may be here objected, that he did lay impoſitions, 

What impolitions they were, and how to be compared with the im- 
poſitions now in queſtion, I purpoſe to tell you, when I come to anſwer 
objections, which I have referred to the end of my ſpeech. In the meane 
time I will goe on with my courſe, and urge one argument more, drawne 
from the actions of our kings, touching the increaſe of cuſtome. 

A man would thinxe, that the taking of the increaſe of cuſtome by all 
the kings, both one and other, with the aſſent of their ſubjects in par— 
liament, and ſometimes by way of prayer and intreaty, for a ſhort time; 
nay, the taking of it by way of loane, and binding themſelves to repiy 
it; and that to have been done by the moſt powerfull kings, in their 
greateſt neceſſities; were argument enough, that they did not beleeve they 
might juſtly claime it as th-ir right by their abſolute power. 

And yet is not this all; for, ſome of them, by name, 

Ed. 1. did not onely take it by afient in parliament, or þy Fdward the 
way of loane, but (as one that buyes for his money in the 5 

market) did give for it a reall and valuable confideration, and that to 
merchant-ſtrangers, of whom there was nwre colour to demand jt as a 
duty, than of his naturall ſubjects. In proofe of which I produce charta 
mercatoria, made anno 31. Ed. 1. whereby it is recited, that, in lieu of 
certaine liberties and immunitics granted by the king to the merchant- 
ſtrangers, as alſo for the releaſe of priſage, they granted to the king an 
increaſe of cuſtome. What were all the ſpecial liberties that were grant- 
ed them, I know. not, nor whether they continue. But ſure | am, that 
by vertue of that grant they are at this day free of ptiſage, paying onely 
2 5. upon a tun of wine, by the name of butlerage, which they granted 


In 


tun before the maſt, and one tun behinde. . 4 
And it is very worthy the obſervation, how the ſame king, Z. 1. in the 
ſame yeer of his reign. did command his cuſtomers throughout England, 
that, whereas certain Engliſh merchants were, as he was informed, of their 
own accords willing to pay him the like increaſe of cuſtome which the 
merchant ſtrangers had — unto him, ſo as they might enjoy the 
like liberties and benefits; nevertheleſſe they ſhould not compell 
ſuch Engliſh merchants, againſt their wils, to pay it., The words are 
worth the hearing. Cum'guidam mercatores de regno & poteflate naſtri, ut 
iſe diftis libertat. (having before recited charta mercatorta) uti & gaudere 
de priſis noftris quieti efſe poſſint, præſtationes & cuſtumas hujuſmadi, 7 
bonis & mercandixis ſuis, nobis dare & ſolvere velint, ut accepimus ; aſſignavi= 
mus vos ad præſtationes & cuſtumas pradittas, de his, qui preflationes 
tumas illas gratanter & abſque cohercione folvere voluerint, calligendum, & ad 
opus noſtrum recipiondum; ita tamen quod aliquem mercatorem de didlo reg no 
noſtro ad hujuſmodi prefiationes & cuſtumas nobis invite folvendum  nullatenus 
difiringatiss What ſtronger inference can there almoſt poſſibly be againſ 
the kings abſolute power of impoſing, than this: that he was contented, 
and fo Fecified to all his officers of the ports, that if the merchants did 
of their own accords pay more than their ancient cuftomes, "they ſhould 
have conſideration for it; but if they themſelves Were not willing to pay 
more, then they ſhould not be compelled' thereunto? OI 
One other obſervation I dra from the actions of the kin F 
the increaſe of their cuſtome, which is this, that thoſe kings, Which di 
lay impoſitions (which as I will ſhew vou by and by, was very rarely) 
though it were never but in time of great neceſſity, and but to indufe for 
a ſhort time; yet they alwayes' did'it, not with the advice alone of the 
merchants, as at this day, but the rh did atwwaies folmmuly gant an 
increaſe of cuſtome 3 and the kings were plwayes wary, for the better Juſti- 
fication of their actions to the people; in their commiſſions jor eoteBing 


4-40 . «> » ; 1 t 5 
take an increaſe of cuſtome, bit alſs'th# grant ef the merchants, as" ma Ap- 
peare by the records, of Whieh we have the coples amon Ke. 1 date 


confidently ſay; there is not abo de one or two'at the moſt that are ther- 
viſe, if the impoſitions be of that nature, which theſe ate of which-we 
complaine; aud yet theſe impöſitions alfo, b the a rr chants, 
though raiſed upon never ſo great a ntceflitie' of Mate; and to Indure 


es tet records,” by the pak⸗ 
. 2% Wdere in à petition of the 
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met in parliament, as may appeare amongſt ot 
liament roll of 27. Ed: J/ 15 F 


Arent, coment que les marchaitt gent grant per eux, fans efſent de partic 

fſubſidie de X Ls. de ſucr. dan, outro le drviturel maletbut ds Athy marke ; 

ct prion que ſoit attend a ce parliament ; car of encounter 25 
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ceminaltis di lou? biens ſoirnt per marchants charger, Which I Efglim thus! 
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by the ſame charter; whereas Engliſo-men pay priſage in ſpecie, viz, one 


cuſe. 


for a ſhore time, were aways complaitied of by . » When th L 
0 W. 270 * colhmions,. | 
| exhibited to the king in parliament,” are theſe words. Les rommunt mon- 
The commons ſhew, how the-merchants bave granted by themſelver, without aſſent © 
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of parliament, a ſubſidie of 408. upon a ſack of wooll, over and above the right- 
1 cilome of 2 wy ;z and dr may be redreſſed at this weis 
ment; for it is 20 rages that the commonalty ſhould be charged in their 
gotds by merchants, With this agreeth the printed ſtatute of 30. Ed. 3. cap. 
11. in the Statutes at large, where you ſhall finde an expreſſe proviſion 
againſt the rayſing of impoſitions upon woolls, by grant of merchants ; in 
which petition I doe obſerve, that the parliament in thoſe dayes did diſ- 
tinguiſh, even as we now doe, between impoſitions laid by act of parlia- 
ment, and impoſitions laid only by the grant of merchants, acknow- 
ledging that impoſitions laid by parliament only are lawfull, and con- 
demning all other as unlawfull ; for otherwiſe why ſhould they tearme 
the demy-marke, which was laid by act of parliament, 3. Ed. 1. ¶ Droitu- 
rel maletout) a lawful impoſition, but with relation to the unlawfulneſle 
of theſe impoſitions granted by merchants, which they then did com- 
plaine of! Beſides, f obſerve that they ſay, that it is againſt reaſon, 
that merchants ſhould by their grant, without aſſent in parliament, charge 
the whole commonaltie; by which it ee, appears, that they com- 


plained not ſo much of the exceſſe or greatneſſe of the impoſitions, as of 


the unlawfull manner of the raiſing of it by grant of merchants, without 
aſſent in parliament. 1 | 

Hitherto I have, according to my diviſion, drawn arguments from 
that which our kings have done, and put in practiſe for the increaſe of 
their cuſtome, 

'T will now make ſome obſervations of their forbearance to put this pretended 
power in practiſe, conſidering the ſruerall occaſions of the times, which I will pro- 
ſecuts in order. | 

Firſt therefore in generall, I obſerve, that from the Con- 


Arguments queſt, untill the reign of queen Mary, being no leſſe then 
drawn from 480. yeeres ſpace, whatſoever the occaſions were, whatſoever 
the forbear- 4 . a 1 2 7 . 
ance of our the diſpoſition of the kings were, yet in the practiſe of this 
kings to lay pretended prerogative of impoſing the ary have been ſo 
2 ſparing, as, notwithſtanding this curious ſearch that hath 
notwithſtand - 1.3 r n 

ing their been made, wherein I ſuppoſe _— that might make 

eat ocea» for the cleering of the queſtion hath eſcaped us, it cannot 

s, 


be found or proved by matter of record, that fix impoſitions, 
ſuch as we now complaine of, were laid by all thoſe kings, who were in 
number 22. And thoſe ſixe, if they were ſo many, though they were 
unlawfull, yet were they in ſome ſort to be born withall. Firſt, by 
reaſon they were very moderate, Secondly, that they were laid in the 
times of great and apparent neceſſitie, and that they were to endure but 
for a yeer or two; for none of them, except onely that upon wine, 
laid 16. E. 1, laſted longer. They were, I ſay, notwithſtanding their 
unlawfulneſſe, yet in theſe other reſpects ſo farre to be borne withall, 
as, if the impoſitions which are now laid had been ſo qualified, we 
ſhould, 1 ſuppoſe, never have complained of them, And yet not one of 
theſe few impoſitions laid in former times, but was complained of, and 
upon complaint taken away, as may appear by the records here amongſt 
us. How much more reaſon is there then, that we fhould expect the 
like juſtice now ; conſidering that not one merchandiſe alone, as then, 
but very neere all the ſorts and ſeverall kindes of merchandiſes that are, 
are charged; that not a moderate and eaſy charge is laid upon them, 
but ſuch, as though we ſhould confeſſe his majeſties abſolute power to 


lay what he liſt, yet we had juſt cauſe to complain of the exceſſiveneſſe 
or t 


comp | 
but 8 eſſence and propertie, inſomuch as they may not properly be 
_ called impoſitions. And yet the frequent practiſe of them hath been ob- 
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f the burden? For firſt, the rates of merchandiſes, for the ſubſidies of 
poundage and tonnage, are extreamly rayſed, a thing alſo though lawfull, 
yet hath been rarely put in practiſe. Then comes the impoſt upon the 
back of that, and is as much as the ſubſidie it ſelfe is. In ſome few mer- 
ae tis true, the impoſt is perhaps leſſe then the ſubſidy; but tis 
as true, that in divers others the impoſt is farre more. Beſides, theſe 
impoſitions were not laid in the time of warre, but even then when we 


Were at peace with all the world, except perhaps there were ſome ſparks 


of rebellion in Ireland, then not fully quenched. Laſtly, theſe impoſi- 
tions ate hot, as thoſe in former times were, limited to endure for a yeere or 
two, but 'are to come to his majeſtie his heirs and ſucceſſors for ever, as 
may appeare by his majeſties letters patents in print, prefixed before the 
new book of fates. So as if thoſe few impoſitions laid in former times 
of ng lawfull, yet can they not by any means be a warrant or preſi- 

ent for our preſent impoſitions, differing ſo far from them in all theſe 
points of conſequence. But if even thoſe few, ſo quallified-as they were, 
were complained of and taken away, What ſhall we then ſay of ours, ſo 
farre exceeding them in all the degrees of irregularitie ? Beſides, if ſo 
few preſidents, as five or ſix in ſo many yeeres ſpace, and thoſe in times 
of ſo great neceſſitie, without any expreſſe judgment in law, or good 
authoritie in approbation of them, but accompanied with as many com- 
plaints againſt them, be argument enough to prove the lawfulneſſe of the 
act, I dare undertake, that as well taxes within the land, as impoſitions 
* merchandizes, may be proved to be lawfull. But to alledge the acts 
of kings, in rayſing a profit to themſelves upon their ſubjects, to prove 
thereby their right, is of all other arguments, that are, the weakeſt. And 
ſo leave it, and call to minde, that when I told you, it could not be 
proved by the records amongſt us, that from the Conqueſt to queen 
Maries time, there had been any more than ſixe impoſitions laid; I did 
in that number limit my ſelfe to ſuch impoſitions as thoſe are which we 
now complain of; for I muſt conſeſſe, that in that ſpace, many more im- 
politions were laid, but they were of a farre differing nature from ours; 
differing, I ſay, not only in thoſe circumſtances by which I did even now 
the impoſitions of theſe times to thoſe five or ſix of former ages, 


upon, as ſo many preſidents, to prove the lawfulneſſe 
of the _impoſitions now complayned of. It behoveth me therefore, that 
in maintenance of my aſſertion, that ſo few impoſitions have been laid, as 

| thugs, that I open unto you the difference betweene the one and 
the other, which being done, your ſelves will eaſily judge, that the greater 
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athing towards the defence of theſe preſent impoſitions. For 
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wooll ought to be fo farre from being urged as a pre 


13. The great Caſe of Impoſitions on an Information in the Exchequer, 


theſe impoſitions, which now are in queſtion, are no other then an in- 
creaſe. of cuſtome at the kings pleaſure, and commanded by him to be 
taken, the paſſage being free and open to all men, Thoſe other, which 
make ſuch a great ſhew in number, and are produced as ſo many preſi- 
dents in maintenance of theſe, are no other then ſo many diſpenſation. 
or licences for money, to paſſe with merchandizes prohibited by act «/ 
parliament to be exported ; as will evidently appeare by comparing the 
times, and examining the ſtatutes. 'I will therefore in this place, as 
ſhortly as I can, runne over thoſe preſidents, that have been, or may be 
alledged by the contrary part, out of thoſe records which are here 
amongſt us, and leave it to your judgement, whether I maintaine my 
aſſertion, or be not rather better then my word for the number, 

The firſt impoſition by them alledged, is that of 16, 
Ed. 1. which, us it appears by the record, was 4. ſhillings 1 by 
upon a tun of wine. This indeed, for aught I know to the — 50 
contrary, was a meere impoſition, ſuch as are now in queſ- ; 
tion. And yet if I did deny it, and ſay that it was layd by aſſent of par- 
liament, I know not how the contrary could be proved ; for though in- 
deed the words of the record are, cum rex precepiſſet, ut de nga doliis 
vini caperentur 4. ſelidi, it follows not that it was laid therefore only by 
the kings commandment ; for we ſee that even ſome acts of parliament, 
in thoſe auncient times, though they were made by the full aſſent of all 
the three eſtates, yet 22 have theſe words in their preambles, rex pre- 
cepit, rex vult, But as for recitalls of acts of parliament by the king, in 
his commiſſions, and otherwiſe, it was in thoſe times uſuall to ſay, cum 
nuper ordinaverimus; and therefore notwithſtanding the -recitall be, cum 
nuper rex precepiſſet, it is no cleere proof, that therefore it was done onely 
by the kings commandment, Nevertheleſſe I will, I ſay, admit this to 
be a meere impoſition, and to be one of the number; and indeed, as this 
is the firſt they produce, ſo is it their beſt, ge Dee (amongſt all the 
reſt) is not limited to indure for a time certain. But give me leave, I be- 
ſeech you, to open unto you, with what circumſtances this impoſition 
was accompanied, and what followed of it; and then I will leave you to 
judge, who beſt are able, how far the preſent impolitions may be juſti- 
fyed by this. 
The firſt circumſtance to be obſerved in this impoſition is, that 
it was laid immediately after the warre againſt Wales was ended, and 
at the time, when for the ſelling of the eſtate of Gaſcoigne, the king him- 
ſelf was in perſon enforced to undertake a voyage thither, as may ap- 
peare by our hiſtories of thoſe times, which alſo may bee collected by the 
very words of the record, which are theſe, cum rex ante ultimum receſſum ſuum 
ab Anglia precepiſſet, &c. That as theſe times were troubleſome, they were 
alſo very chargeable to the king, and did put him to try all means for 
the levying of money, [I ſhall not need to urge it: it cannot be otherwiſe. 

One other circumitance is this, that this impoſition laid in this' time 
of great neceſſity was not, as now, upon all merchandizes, nor ſo much 
as in generall upon one kind of merchandize, comming from all the 
parts of the world, but onely upon ſuch wines as were brought hither 
from two towns in Gaſcorgne, Bergerac and St. Emilians, as 
may appear by the records; and it is probable that theſe 
towns were then in revolt, and that the ſooner to reduce 
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them to obedience, the king laid this burden upon their com- 


modities, thereby to hinder the vent of them. 

Another circumſtance is this, that though that this impoſition were 
indeed laid without limitation of any time, as touching the continuance 
thereof, yet within ſix years following, viz. 5. Decemb. a. 22. upon com- 
plaint of the merchants the king releaſed two ſhillings of the foure ſhil- 
lings, as may appear by the records of 22 E. r. with which the merchants 
not holding themſelves contented, the very ſame yeare within eight or 
nine months following, viz. 23. Julii an. 22. the whole impoſition was 
releaſed, as may appeare by a recitall in the accompt of one Villiam Ran- 
dall receiver of the impoſt money, entred an. 26 Z. 1, And within 
three years after the releaſe, viz. an. ? 5. there followed an act of parlia- 
ment againſt all impoſitions in generall, as when I come to ſhew you 
what ſtatutes there are, in the point, I ſhall I hope cleerly prove unto 


you. In the meane time I will proceed to examine the reſt. 


The next preſident urged is an impoſition of 40, ſhillings upon a ſack 
of wooll laid by E. I. an. 21. For the proofe of which, a record of 
the Exchequer of that year hath been vouched, I muſt confeſſe I have 
not ſeen that record. But by another record of the ſame court, an. 26. 
E. 1. it is evident, that the ſaid impoſition was not raiſed by the kings 
abſolute power, but by grant, and that alſo the ſame was in the time of 
warre, and to endure but two or three yeare, if the warre ſhould ſo long 
continue, as will beſt appear by the words of the record. Cum cuſtuma 
40s. nobis, in ſubſidium guærræ nofire contra regem Franciæ, de quolibet ſacco 
lane exeunte regnum neſtrum, percipiendum per biennium vel triennium fi tuntum 
duraſſet guerra illa, nuper conceſſi fuit, &c. | pn WO >. 

By this you perceive, by what means, upon what occaſion; and with 
what limitation this impoſition was laid. If you will further know, what 
followed of it, may it pleaſe you to read the printed ſtatute of an. 21. 
E. 1, c/ 7, where it is ſaid, that the more part of the commonalty found 
themſelyes ſore agreeved therewithall ; and by the ſame ſtatute, not only 
that impoſition of 40. ſhillings upon à fack of wooll, which was the 
occaſion-of the great grief and complaint, was taken away; but upon oc- 
caſion thereof, there was at the ſame time proviſion alſo made” againſt al! 
other impoſitions whatſoever, as, I ſay, I hope J ſhall anon cleerly prove 
unto you. Inſomuch as this impoſition of 40. _—_ upon a ſack of 

dent for the pre- 
ſent impoſition, and conſequently. of the grievance” of the common- 
wealth which followes thereupon, as that rather on the (contrary part it 


may be thought to be the happieſt accident in the conſequente' thereof, 


that ever befell the-common-wealth in this kinde. For it was the occa- 
ſion of the making of the firſt law that ever was made againſt impoſition, 


„ 


and other charges and burdens of that nature to be impoſed by the kings 
abſolute power without aſſent of parliament. 
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tollerable, thou g 
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Ed. 2, in the Tower, - Ho oe nu ent TE 
Though the force and authoritie of this ordinance may 
* doubted and blemiſhed ; becauſe it was made by the barons, at tl 
When they had the better hand. of the king, as hath been in part oh 

c jected; yet you ſee, that they deliyet not their cenſures, with- | 
out alledging alſo their reaſons; and this their ordinance is 


+ againſt Mr. Richard Bates, Merchant. | 41 


1 * ſo TI leave their ſecond preſident, and come to 


Vouched.by the third, which in time was 31. of the ſame king Z. 1. 
Fleming, It is no other then that increaſe of cuſtome, which by 
Cork . the merchant ſtrangers was granted to king Ed. 1. by that 
p g Ho: chapter now familiarly known unto us by the name of char- 


t, ta mercatoria, which, by all that have maintained his maje- 
ies right" to impoſe, hath been ſtood upon and urged, as an impoſition 
by ib inge abſolute power; but more eſpecially Y maſter Solicitor hath 
been ſtrongly inforced with all the advantage poſhble for the maintei- 
nance of his opinion. Nevertheleſſe I doubt not but I ſhall give it a 
very fullanſwer, ſuch as yet this objection hath not received, though di- 
vers, that have ſpoken before, and ſome this day, have undertaken to 


cleere it; wherein I will arrogate nothing to my ſelfe, but leave it wholly 


to your cenſure, It hath been ſaid by maſter Solicitor, that though this 


increaſe of cuſtome may ſeem to ſome, to proceed from the grant of mer- 


Mac d that this grant of theirs was to no other purpoſe, nor had 


other effect, then only thereby to declare their aſſent; for that, 
thoſe which did grant were no corporation or: body in the eſtimation of 
Jaw, and ſo could not binde any but themſelves alone, and not ſuch as 
ſhould ſucceed. them; and that it was only the authority of the kings 
pleaſure to accept and take this increaſe of cuſtome, that gave it life at the 
firſt, and ſtrength to continue as an impoſition till this yy day. For 
ven at this day, ſaith he, the 3. pence upon the pound, granted by the ſaid char- 
ter, is paid by the merchants ſlrangers, and they nor enjoy ſome priviledges 
| granted by the ſaid charter, And it was further by him obſerved ; that 
notwithſtanding all the ſtatutes that have been urged againſt impoſitions, 
vet this impoſicion hath continually ſtood and hath never been denyed to 
* id by any man; and that therefore it is likely that no man till now 
ever conceived, that theſe ſtatutes were made againſt impoſitions upon 


merchandizes, but were rather to be underſtood to extend onely to im- 


poſitions within the realme. 
" * © To this objection I make this anſwer, that it is indeed 
2 E.'4. No. true, that the grant of merchants in this caſe, cannot binde 
255 10 . the whole common wealth; as I have heretofore proved by 
We the petition exhibited in parliament by the commons 27 Ed. 3. 


NM. 27. and by a ſtatute of 36 E. 3. c. 11. And therefore I cannot but 


confeſle, that this increaſe- of cuſtome may very truely be called an impo- 


ſition; for that indeed it did at firſt take ſtrength, onely by the kings 


pleaſure to accept it, as hath been ſaid, and not by the grant of the 


' merchants. Admitting it therefore to be a meer impoſition ; let us con- 


 fider with what extraordinary circumſtances it is accompanied. 

PFirſt, as you may perceive, by the record it ſelf, and as it hath partly 
been faid already, the king took it not without yeelding recompence for 
it; for. the merchants ſtrangers, by ſubmitting themſelves unto this 
charge, obtained divers liberties and immunities from the king, by the 


' "ſame charter, amongſt which freedome from priſa e is one which at 


this day they enjoy, in which reſpect this impoſition is in ſome ſort 
h not at all lawfull. ; 
Another conſiderable circumſtance, and difference from our preſent 
impoſitions, is this, that it was a compoſition made by the king with mer- 
chant ſtrangers, which, though it be by ſtrictneſſe of our common law, 


not of force to binde in perpetuitie ; yet how farre by the civil law this 


doth binde ſtrangers, which are governed by theſe lawes, is not ſo eaſily 
decided; and this may be a good colour to uphold it, £628 
Theſe ſpeciall reaſons, though they may well ſerve the turne, to make 


an evident difference betwixt this and our preſent impoſitions, and ſo 


conſequently to avoid the concluſion drawn from the preſident, and may 
alſo ſeem colourable, and particular reaſons to. uphold the impoſition it 


ſelf; yet is not this that, which I mean to relie upon for anſwer, For even 


this impoſition, in recompence of which the king parted with fo large 


priviledges and benefits, and which, becauſe it concerned only merchant 


 Krangers, did neither in the burden thereof, nor, in the preſident, ſo 
directiy touch the Exgliſb; yet in the deteſtation, as it ſeems, of all im- 


7 w 
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HOG, of what nature or kinde ſoever, and upon what pretext or colour 


ever they were grounded, I ſay, even this impoſition alſo was com- 


plained of in parliament within tew yeeres following; and upon com- 
* taken away, as muy 177555 by the cloſe roll of 3. Ed. 2. mem- 


an. 23. Where you ſhall finde inrolled a ſuperſedeas, commanding, 


that the new cuſtome, granted by the merchant ſtrangers, reciting the 


rs as they are contained in charta mercatoria, ſhall ceaſe at the 
ings pleaſure; and this is there ſaid to be yeelded to at the requeſt of the 
commons, which cannot be but in parliament. But becauſe the renewing 
of it again reſted at the kings pleaſure, therefore, within two yeeres after, 


by a publicke ordinance made by the. principall prelates earles and 
barons and other gremt men of the kingdome, authoriſed by the kings 


commiſſion, dated the 16, of May, the ſame third yeere of his reigne, 
the charter it ſelfe was declared to be utterly void; for that it was hurt» 
full to the commonwealth, againſt magna charta, and made without 
Ant in parliament. And not only that charter, but all other new cuſ- 
tomes or impoſitions whatſoever, impoſed ſince the coronation of Ed. 1. 


* 


ill that time, were alſo taken away, ſaving onely the old cuſtome upon 


wooll. woollfels and leather. And further it was ordained, that if any 
man ſhould preſume % late any more then the auncient cuſtom right- 
fully due, and ſhould be thereof convict, he ſhould anſwere'to the partie 
gretved his coſts and dammages, be impriſoned according to the quantitie 
of his offence, and be further puniſhed as an offender, againſt magna 
«aria, according to the diſcretion of the juſtices, ' Ro. © or dinationum 53. 


: 9 


* 


* 


n.. .* 
80 more in effect, then that which was thought fit by all the commons in 
the parliament of 5. Za; 4. before mentioned, 


: 


perhaps be | 


the time 


Ne it hach been yet further ſaid, that, notwithſtanding this ordinance, N 
** doth nevertheleſſe continue in force, and is at this day 
or. AL N POLY 


1 4 1 
5 a : * F 
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paid by the merchant ftrangers, and that therefore in likely hood the 
ordinance prevailed not againſt it. Tis true, that at this day the mer- 
chant ſtranger doth pay three pence more in the pound for ſubſidie of 
poundage, then the Engli/h doth, and that by vertue of charta mercato- 
ria. Fat let me tell you, that charta mercatoria in it ſelſe had not 
ſtrength and vertue ſufficient to ſubſiſt for fo long a time. It was, as I 
have ſaid, ſuſpended by the king himſelf an. 3. condemned by the or- 
dinance of 5. E. 2. and had at this day been of no more force, then it 
was all the time of Ed. 2. after 39. that is, of none at all, had it not 
been confirmed by act of parliament an. 36 Ed. 3. cap.—. This was onely that 


which protected charta mercatoria againſt all thoſe ſtatutes made againſt - 


impoſitions, and that hath kept it in life till this day ; and this indeed, I 
mean an act of parliament, is the only means, that our law acknow- 
ledgeth, for the laying or eſtabliſhing of impoſitions, and without which 
they cannot long laſt. 

You have now heard opened three of thoſe fix prefidents, which are 
moſt relied upon for maintenance of theſe preſent impoſitions, which are 
all that have been urged, or can be found to have been practiſed from the 
Conqueſt till the reigne of Ed. 3. during which time there are, as you ſee, 
as many publique acts in Fer den of them, which are of ſo much the 
more force, in that they are the legall regular acts of great counſells; 
whereas, on the contrary part, thoſe three impoſitions were the acts of 
powerfull kings wills, in the times of extream neceſſity. As 
for Ed. 2. his ſucceſſor, there hath not been one impoſition 
alledged to have been laid by him of one kinde or other, Nay, all the 


Edw, 2. 


records touching this buſineſſe found in his time, being onely foure, make 


directly againſt them. 

The firſt is anno 3. which was (as you have heard) a releaſe at the 
kings will, upon complaint of the commons, of the impoſitions raiſed by 
charta mercatorig, BY, | 

The ſecond was the ordinance made an. 5. declaring charta mercato- 
ria and all other impoſitions to be void, and inflicting puniſhment upon 
ſuch as ſhould demand any, | 73 | 

The third was an. 11. which is a [x a moms to diſcharge certain 
commodities from yeelding an increaſe of cuſtome granted by merchants 
by way of loane, which in'great Probability the king would never have 
releaſed, but upon complaint. The rather 1 think ſo, becauſe, as the re- 
cord recites, it was granted in a time of great neceſſity, _ | 

The fourth is an. 12. and is much of the ſame nature, the recitall of 
which contains ſome very obſervable things, which I will open unto. you. 
It ſhewes firſt in very effsQtuall words the greatneſſe of the kings wants, 


and the cauſes thereof. The words are, Cum pro expeditions guerre notre 


Scotie, & alits arduis neceſſitatibus nobis multipliciter incumbentibus, pro quarum 


exoneratione quaſi inſinitam pecuntam profundere oportebit, pecunia plurimam 
indigeamus in preſenti ; ac inſupers pro eo quod exilus regni & terra naſtræ, 
fumul cum pecunia nobis in ſubventionem præmiſſorum tam per clerum quam per 
communitatem regni neſiri conceſſa ad ſumptus predictos cum naue, 1 
expediret, faciend. non ſufficiunt, Here was cauſe, if any cauſe may poſſi 

be juſt, for the king preſently to put in practiſe his prerogative-of . 
poſitions, His expence by reaſon of a neceſſary warre in Scotland was ſo 
great, as the whole revenue of the kingdome, together with an ayd whic 
had been lately granted him, could not with that expedition that was 
requiſite ſupply his preſent want. Doth hee for all this make uſe of his 
prerogative of impoſing ? Or doth hee haſtily, for want of adviſed pro- 
ceedings, take ſome other courſe prejudiciall to his right? No. The re- 
cord further ſayes, that he enquired by all wayes and meanes, how he 


might moſt commodiouſly and fitly levy money for theſe occaſions. ' Aﬀter 


which adviſed deliberation, the courſe at laſt reſolved upon was, not b. 
abſolute power to lay impoſitions, which of all other courſes, if it h 
been lawfull, had been the moſt ſpeedy and beneficiall, but a cour 


more juſtifiable ; which was, that merchants ſhould be called together, 


and that they ſhould be intreated to lend the king upon every ſack of 
wooll 10. ſhillings, and upon every laſt of lether 5. ſhillings, ' above. the 
ancient cuſtome; and that for their ſecurity of true repayment, without 
fiction or delay, which are the words of the record, whereby it ſeems that 
onely a pretence of a loane and repayment had been before that time uſed 
to colour impoſitions, commandment ſhould be given to the cuſtomers to 
certifie into the Exchequer the names of every particular merchant that 
ſhould fo lend unto the king, that they might accordingly receive ful] 
ſatisfaction. And *tis worth the obſerving, that this loane was for no 


longer time, then from April, till Oober wing: Thus much is War- 
t 


ranted by the record, 80 as you ſee, that in all this time of this king 
Ed. 2. impoſitions were not only altogether forborn even in the times 
of his greateſt neceſlity, but they were alſo condemned as unjuſt and ut- 
2 4 25 „ 3 - 
Ve come now to the reigne of king Ed. 3. in whoſe time Ed. 3. 
there was no practiſe or meanes, that by the policy of man 
could be thought on to bring the people under this yoke of impolitions 
without aſſent of n but it was by him attempted ; inſomuch, 
as I have in my obſervation out of the records collected no leſſe then 
five or ſix ſeverall waies, all of them very colourable, which in his time 
were put in practiſe for the raifing of impoſitions; and yet none of them 
but was reſiſted by parliament and condemned. . 
That which was moſt uſual] with him was, that mer- _ 
chants ſhould grant to pay him ſo much upon ever 
dity exported or imported by way of increaſe of cuſtome._ 


way of ' 


of his on what he liſted ; and this alſo, to make it more co- 
lourable, was never attempted but in the time of warre. And; yet, as it 
hath been partly ſaid alteady, this was alwayes held unlawful, 
appeare by the record of 17 E. 3. where the commons in par- 
Nr ſay,;that it is a great miſchiefe, and againſt reaſon, 
that th 


ey ſhould be enforced to. pay the'deerer for commodi- 7 


chants, the which is « Charge to che people, though none 


commo- Impoſitions  - 


nis ſeems not unreaſonable, for that every man might grant chan, N 8 | 


( 


: 
4 
n ay 6 40 


17 E, 1. No, 
Ro, Pacl. 
ties, by reaſon of à Charge upon mecchandjzes, by the grant of mer- 
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to the merchant. / Anno 25. Edw..3. the commons reciting, 4. Pan — 
that whereas merchants have 9 a new increaſe of cuil. 


1, 
a 3 


you ſhall finde, that in an. 13. he took for diſpenſations to paſſe onely 


ment, he tooke by way o 


- the 
0 

the 
1 

: Neyertheleſſe, as it may be collected by a record of the ſame mere, 


whereas in ſome other of the records of Ed. 2, there is mention made of 


woolls was in thoſe dajes ſo often reſtrained 


\ with pretence of the | it 
made dy merchants to haye the paſſage open, a3 uſua 
Ks > 3% ; * 12 f 3 3 2 4 oo 5 & 


42 


tome to the king, pray, chat commiſſions to collect ſuch new increaſe of 


cuſtome by ſingular grant of merchants be not awarded. 4auo 36 £4. 
Fo cop. 11. amongſt the printed ſtatutes, grants of ſublidizs upon woolls 
by merchants without aſſent of parliament are declared to be void, 
which act was made upon a petition of the commons in anno 36 Ed. 3. 
deſiring a law to be made to the ſame effect. If .impolitions 
n raiſed by the grant of merchants, which I ſuppoſe to have 
„„ by ſome publicke and ſolemne inſtrument, under the 
hands and ſeals of the principall merchants of all the great towns of 
England, being called together for that purpoſe, were not of farce in this 


behalf, much leſſe was their bare aſſent without any ſuch ſolemnity, 


which alſo was a courſe in practiſe in the days of Ed. 3. and was alſo 
77 * laying of theſe preſent impoſitions, which wee now com- 
P aine Or, ex 

Another meanes of raiſing impoſitions uſed by Ed. 3. was 


Impoſitions by way of diſpenſation for maney with ſome ſtatute in force, 
„ des Which reſtrained the paſſage of merchants, Moſt of his im- 
with u penal Poſitions of one kinde or other, laid after 11 E. 3. were of this 
uv. nature, For anno 11, cap. 1. amongſt the printed. ſtatutes, 

vou ſhall find it enacted, that no man uon paine of death, lofſe 
Stat. 21. Fd. of lands and goods, ſhould export woes. Immediately after the 
3: . making of this ſtatute, impoſitions by way of diſpenſations 


for money came to be ſo frequent and burdenſome, that the very yeere 
following the king, being in perſon to vndertake a warre in Scotland, and 
for the raiſing of treaſure having laid heavy impoſitions in this kinde, 
which he perceived to be very burdenſome 4 — people, he wrote to 
the r of Canterbury. His letter is extant upon record, to this 
effect; that whereas the people were much burdened with divers charges, tal- 
|; ages, and impoſitions, which he could not mention but with much 
12 B. 3. Ne. grief, but being enforced by inevitable 17 could not as yet 
2 e, fc the people of them, he required the arch-tiſhap to exhort the 
Sh eople patiently and humbly to bear the burden for a while, and to 

_ exiuſe him towards the people, hoping he ſhould ere long recompence his ſaid peo- 
ple, and give them comfort in due time, His neceſſities were nevertheleſle ſo 

great, and this means of raiſin Pee was ſo colourable, ſeeing no man 
was compelled to pay, that did not himſelf deſire to be diſpenſed with, 

for the breach of a penal law, by which his life goods and lands were 
forfeited, as he ſpared not to lay on load in this kinde; infomuch as 


to Antwerp of Engliſhmen 40, ſhillings upon a ſack of 


138d.3% Wool, 40. ſhillings upon 300, woollfells, and 4. pound 

—__ . upon a laſt of ſeathe: , f ſtrangers 5 7 575 _ a 

* 12, ſack of wooll, 1 pound upon 300. waollfells, and 6. 
1 


pound for a laſt of leather; whereas the ancient and 
due cuſtome was no more then 6, ſhillings upon a ſack of wooll, 
the like upon 300. woollfells, and 13, ſhillings 4 pence upon a laſt of 
leather. Immediately hereupon, even this very yeere, was 
| * 33 this complained of in parliament, and a petition exhibited 
113 by the lords and commons, that it might be enacted, that 
* * **, © this maletolt or impoſition, becauſe it was taken without 
aſſent of ' parliament, might be taken away, and that a law might be 
made, that. no ſuch ch might be laid, but by aſſent of parliament. | 
And they further prayed, that they might have a charter under the great 
ſeal, confirmed and enrolled in parliament, to the ſame effect, which 


was performed the next parliament, as may appeare by the ſtatutes print- | 
"vt 8 ed, where, an. 14. 4 3. cap. 35 you Mall n 
2 

Al, 


© parliament to this effect, and that a moſt effectuall one. 
And immediately after, follows the charter to the ſame ef- 
fe, of both which I ſhall have more occaſion to ſpeak hereafter, But 
ſuch'were the Kings wants, that, even in the mean time betwern the pe- 
tition and the making of the af, he could not forbeare to raiſe mone 
dy this meanes; for in an, 14. the eleventh day of March, 
A. . ia the end of which month the next parliament began, as 
Orig, de dest. may appeare by the preamble to the latutes of that parlia- 
diſpenſation 40. ſhillings upon à ſack of 
wool, when it ſhould be ſafely landed at Bruxells, and 40. ſhillings at 
the port within England, which was indeed an intolerable charge. But 
better to colour it, the king, in his commiſſions for collection there- 
f, pretended, that the merchants had been humble ſuiters to him, that 
1 0 e for woolls might be open till hr rap following ; and that to 
ine the ſame, they had of their free wills offered to give bim the ſaid 
ſummes, as may Are by the recitall in the beginning of the 11 record. 
IIn further prevention of this miſchiefe, in an act of par - 
rinted, made an. 27, Ed. 3. cap. 2. there was a 
ainſt all licenſes to tranſport. 
re, the 
king raiſed 40, ſhillings upon a ſack of wooll, 40. ſhillings 
Orig.de E. upon 300. woollfells, and 4. pound upon a Jaſt of leather, 
e e by the ſame 'means, I meane by way of diſpenſation, For 
though indeed it be recited to be granted by merchants, yet was it no 
_. Otherwiſe granted by them, then for licenſes to. tranſport; 
37 Ed.z, cap. for at that time the ſtaple of wooll was in. England, as may 
11 and % Rue by the printed ſtatute of 27, Ed. 3. cap, I. and 2. 
And here 1 thinke it fit to make this obſervation in general), that, 


cap, a. Tpeciall proviſion made 


impolitions upon woolls granted by merchants, becauſe the paſſage of 
| | by ſtatute, as may appeare 
by very many printed ſtatutes of that time, it is very likely, at theſe 
vaten tan Bran of merchants were alſo for diſpenſations to tranſport, - 
* 96. as .appears that this of 27, was; and it may well be, that 
79 ſome of the ſtatutes ng but temporary, Were pot com- 
ſor free pol- mitte to the prefſe, This kinde of impoſition, by way of 


2 * "diſpenſation, I fade not to have been at all. pradtiſed from | 


- 27. till 39. where without any colouring of the matter, 
t or gift of merchants, or ny recital) of ſuite ; 


ly in former times, 


> 


* 


13. The great Caſe of Impoſiyions on an Information in the Exchequer, . 


but plainly and aptly, the king revites, that whereas Eng- 
liſh, merchants were by act of parliament reſirai nad to tranſport 3 
- woolls, nevertheleſſe, upon aduice with his ceunſell, he thought fit 5 
to give leaue, that ſuch as would might 2757 woolls, paying 46. ſhillings 8. 

ence upon a ſacke, which the king commanaeth ta be levied. This impoſition 
faſted a very little while; for the next parliament following, the ſubjccts 
granted to the king a ſubſidie upon woolls woollfells and leather, ta 
endure for a very ſhort time. And yet, as it appears by the words of the 
record, the king t, . 
which time, for the maintenance of his warres in Scotland, he obtaincth 
the continuance 3 for two yeeres, at the end of which 43.4 3.9. K 
two yeeres he further obtaineth in parliament a continuance 10. Ro, Vart, 
of the ſame from Micbaelmas following, for three yeeres, for 
the ſupplie of treaſure for the warre, 'I wo yeeres following, 
viz, in an. 45. the commons doubting, as it ſeemeth, that 
the king had ſecretly concluded to increaſe, by way of impoſition, this 
ſubſidie, which was yeelded to in parliament, and granted for three 
yeeres, made a conditionall petition, that if any impoſition be laid upon 
woolls wooll-fells or leather more then the ſubſidie granted in parlia- 
ment, that it may be taken away. The king anſwereth, that if any be 
laid fince the ſtatute, it ſhall be taken away; and then follows the printed 
ſtatute, an. 45. Ed. 3. cap. 4. that no hes going be laid upon bal, woll 
fells, or leatber; which is the firſt place where I finde impo/itions named in 
our printed books. I finde them firſt named upon my Latine record, 12. 
Ed. 3. in the kings letter to the-archbiſhop ; and firit upon my record in 
French, not printed, an. 21. Ed. 3. Num. 10. Ro. Parliament. 


9 Ed 3. Ne 


Orig. Scac. 


Num. 42. Rol. 
Pathiam, 


which time the ſubſidie granted an, 43. for three yeeres 
was expired, there was another ſubſidie of forty three ſhillings 
ſoure pence upon a ſack of wooll, as much upon twelve ſcore 
wooll-fells, and five pounds upon a laſt of leather, above the ancient 
cuſtomes, granted in parliament, for the maintainance of the warre in 
r. to endure for two yeeres; for which, the king likewiſe gave 
thanks, | 1 
The next yeere following, the ſubſidie granted the laſt par- 
liament, was continued from Miabaelmas for a ytere with- 
out any condition, and for the next yeere upon condition, 
amongſt other things, that no impoſition be laid during the 
two yeeres, and that the money levied be imployed upon the 
warres. In the next yeere following, the king took, as by the grant of 
merchants, upon a fack of wool, of denizens fifty ſhillings, and of ſtrau- 
gers foure marks; upon 240. wooll-fells, of denizens fifty ſhillings, and 
of ſtrangers foure marks; and upon every laſt of leather, of denizens fiye 
paunds, and of ſtrangers eight marks. Though this record pretendeth ng- 


. 10. Ro. Hat. 


45. Ed. 3. No. 
12+ Ro,Pail, 


43. E. 3-Ro.2, 
Orig. de Scac, 


a diſpenſation for ſo much money ; for, at this time, the paſſage was not 
open, other than to Callie, where the ſtaple then was as may appeare 
by the two records of 38. Ed. 3. Ro. Parl. & 50. Ed. 3. Num. 24. And 
yet you may ſee, how hateful] even theſe impoſitions by way of diſpen- 
ſation, which are farre more tollerable then our preſent impoſitions, were 
in thoſe dayes, For within two yeeres following, one Richard _ 
Lions, farmer of the cuſtomes, among other things laid to his 52 £4. 3. Nu. 
charge, was accuſed in parliament for ſetting or procuring to B. N 
be ſet new impoſitions, not ſhewing of what nature, without 
allent of parliament, and was adjudged to forfeit his goods 
and Jands, But more particularly the lord Latymer, lord cham. . 1. 
berlain of England, was expreſsly accuſed, that he combined with Richard 
Lions and others, who for their own profit had procured and counſelled 
the King to grant many licences for the 8 of great quantities 
of wooll beyond the ſeas, other then to the ſtaple at Calliſe, againſt divers 
ordinances; and commandements to the contrary, and had put upon woolls 
and woel-fells new impoſitions. Here you ſee, that the device of diſpen- 
ations. for money had the name of an impoſition in thoſe dayes, though 
indeed it be not in its nature a meere impoſition, or at leaſt not ſuch a 
one as thoſe are which we complain of: but ſuch as it was, you ſee how 
from time to time it hath beene condemned, and how it is reckoned up 
amongſt the moſt hainous faults of thoſe two great offenders, who, though 
perhaps they were condemned alſo for other offences, yet, the laying of 
theſe to their charge did ſhew the great hate generally conceived againſt 
impoſitions of this kinde, I might tes further adde in proofe of the in- 


Fo E . 3. Nu. 
Ro. Parl. 


ſome of theſe, and having alſo the advantage of the kings proclamation 
to diſpenſe with the ſtatute which reſtrained their paſſage, yet they never 


were provided for by act of parliament, as may appeare by a ſtatute 
printed ano 35 £4..3. cap. 21. To alledge therefore any of this kind, 
thereby to prove the . of ours, cannot but argue a weak cauſe. 

For firſt, as I have ſaid, there is farre more reaſon and colour for theſe, 
then for ours; for in this caſe no man was compelled to pay, that did it 


free from-a grieveous puniſhment for breach of a penall law which re- 
trained his pallage z whereas in our.caſe a charge is laid upon him for 
exerciſing his lawfull trade, where no ſtatute law or common law is to 
the contrary, but rather both the one and the other make for him. 
But it may bee here objected, that the king may lawfully reſtraine, 
the breach of which reſtraint is a contempt and againſt Jaw, and that 
to impoſe doth imply s reſtraint upon a penalty, Suppoſe it were ſo, yet, 
if in caſe where the reſtraint is not onely- by the King, but the whole 
eſtate aſſembled in parliament, for ſome. urgent cauſe, it be unlawful to 
give ligenſe for money, as you petceive it is, how much more is it ſo, 
where the reſtraint, is for nd other purpoſe then to caiſe an impoſition, as 
in our ene But of this more largely hereg ter. 


Another device of raiſing impolitions without aſſent of the 1% 


commons in parliament, practiſed by Ed. 3. was by way of er- _ reifgd by way 
A ich indeed he oak degree of ſtrength A349 of ordinance 
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doth thank his peaple for it, with all his heart. at 


But to proceed. About a yeere following this parliament of 45. necre i 


thing but the grant of merchants, yet it is upon the matter no other than, 


validity of theſe diſpenſations, that certain merchants, having obtained 


thought themſelves ſecure from this puniſhment of the ſtatute, till they 


not to. avoide a greater miſcheife; for by paying the impoſition, he was 
| | | | 


to con 


mber, but ſitting ſolemnly in parliament, and hath alſo the 
W ike lolemnit of inrolement that a ſlatute hath, onely it is enrolled in a 
roll by it ſelfe, which bath the name of the roll of the ordinances, But 
WS: ic only eſlentiall difference between this and an act of parliament is, 
RE hat this bath not the aſſent of the commons. 
"By 8 ome ordinances have had that eſtimation amongſt us, that they have 
WE. chis day the force of ſtatutes; as the ordinance of Merton, made 20 
IE en. z. which, though it were no other then an ordinance made by the 
ing the prelates earls and barons, without aſſent of the commons, 
Net bath it by continuance of time gotten not onely the ſtrength, but the 
name alſo 1 a ſtatute, There be ſome others of this nature, and we 
WT 6 ode it uſuall, that the names of ſtatutes and ordinances have been in- 
differently and confuſedly uſed to expreſſe the one or the other. So as 
chere was not any other more probable deviſe or invention to have brought 
the people under the yoake of impoſition, without their own aſſent, then 
was rg the way of ordinance, Nay, to adde yet a further ſtrength to 
this high authority of an ordinance in parliament, the aſſent alſo of mer- 
W chants was uſually joyned therewithall, to make it have the cleerer paſſage 
W with the ſubject; and further it was never, but in the time of warre. 
=  ... -. The firſt impoſition of this kinde by way of ordinance, 
==> £4.3-R.9. which I finde amongſt the records, was 7 E. 3. amonglt the 
= Orig: 4 Sec. originals of the Exchequer, where it is ſaid by way of recitall, 
dat the king conſidering how merchants, which make great gaine by 
trading, ought as well as others to aſſiſt him with treaſure for his warre, 
 Eieſpecially conſidering how at their intreaty he had placed the ſtaple in 
" ME £ngland; therefore at his parliament held at Yorke, by the prelates earls 
lad barons, it was ordained, that the merchants ſhould yeeld unto the 
Xing a ſubſidie upon merchandjzes. This ſubſidie or rather impoſition, 
thus folemnly ordained, and in the times of ſo great neceſſity, was no 
Coner eſtabliſhed then revoked, as may appear by the words immediately 
= following in the ſame record, whereupon the merchants of their own ac- 
cords yeelded, and freely gave ten ſhillings upon a ſack of wooll, as 
much upon three hundred woolfells, and twenty ſhillings upon a laſt of 
leather, for 
maintenance of the warre. 


the kings cha 
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of merchants, it was not denyed unto them, but that their ſuit was ju 
Onely it was anſwered them, that as yet it was not convenient to ke 
away,z for that the king had taken up great ſummes of money of di 


S fidie, and therefore it could not be as 
© to the king and the merchants, But the moſt material] record, againſt im- 
poſitions by way of ordinance, is the yeere following, where the king, in 
| excuſe of .impoſitions complained of, anſwereth, that they were laid in 
times of great neceſſity, and by the Ant of the prelates, earles, and barons, 
and other great men, and ſome of the commons then pr 
ſure is, * ſuch impoſitions, not duly laid, be not 
talen away, 21 E. 3 No. 1 
There are ſome others o 

| triall, though they have alwayes been qe with all ſuch circum- 
ſtances, as were moſt likely to give them paſſage without controllment; 


ſent of merchants. If the authoritie of an ordinance in parliament, joyn- 
ed with the aſſent of merchants, were in thoſe dayes not of force fuf- 
ficient. to uphold impoſitions, much leſſe will an order of the king and 
his counſell out of parliament uphold them at this day, eſpecially after 
ſo many yeeres diſcontinuancde. 
ImpoBtions © Another invention to raiſe impoſitions, practiſed by Ed. 8. 
royſed by way, and in former times, was by way of a pretended or feigned 
| of loone-by Joane from the merchants, of ſo much above the old cuſtome 
aucen. upon merchandiſe exported or imported which loane was 
never repaid to the merchant. That this was an old practiſe, may be 
callefed by the preſident, 12 of Ad. a. already cited, where the ing 
promiſeth, that without fiction or delay he would repay them their money; 
implying thereby, that ſometimes fiction had been uſed : and doubtleſſe 
that loane which was 11 Ed. . the very yeere before, was ſuch a fained 
loane as I ſpeake of; for otherwiſe, without queſtion, the king would not 
have releaſed part of it, as may appeare by that record that he did. For if 
the money be, bona fide, borrowed, and truly intended to be repaid, then 
doubtleſſe the courſe is lawfull z if bertel I hold this kinde alſo as 
unlawfull as any of the reſt. bas 
Edward the third did once or twice bor 
peare by records alread 
againe trouble you. WIRE 1 FREE, 15 
8 f ere was yet another device for raiſing of impoſitions, 
110 — begun indeed by. Bd, 1. and condemned in the time of Ed. 2. 
2 but revived, and much practiſed by Ed. 3. which was alſo 
Pires e by way of grant of merchants, and yet hot altogether the 
,  » ſame that I firſt obſerved to have been ſo much practiſed by 
| £4, 2. but is much more colourable and, tollerable. For 
whereas that was a grant, or rather a meere. guift, without *y thing | 
granted back againe in lieu thereof; this, I now ſpeake of, is a ſolemne 
grant indeed, made by merchants, of an increaſe of cuſtome, for libertie 
and freedoms, and other valuable priviledges and exemptions, grant 
unte them by the king. That former was date nibil enpectantes. This is, date | 
& dabitur vebis. And: indeed the recompence that the merchants. had by 
this charter granted unto them, made their grant to the king leſſe ſubjed 
to control, then otherwiſe without fuch fecompence it would have heen. 
J mean the grant of merchant ſtrangers, ſo often remembered among, us 
by the name of charta mereatoria,, which though, it were damned al the 
ume of Ru , from the thiry- yeere of his reign, yet was it revived: by 


row in this Ende, as. may ap- 
y cited to another purpoſe, with which I will not 


ey OE _-_ 


ag ainſt Mr. Richard Bates, Mercbanl. 


0d all che prelates, earls; and bardns, not at the counſell table, or in 


a ſhort"time, by way of diſpenſation or licence, towards che 


b The like is found anne 20 E. 3. where the commons com- 
28. Ro. Perl, plaining of an impoſition of this kinde, laid by the prelates 
earls and barons in parliament, and by the agreement 11 

. 
WE merchants, for his preſent neceſſity, to be repayed out of the ſaid ſub- 
et diſcharged without great damage 


| 
gent; nevertheleſſe Dis plea» | 

-awn into conſequence, but | 
7 this kinde, but never any that did abide the | 


j „ 
4 
4 


as to be laid in the time of warre, to be limited to a ſhort time, with con- 


' unto you 


; whereas, the 12 


for the 


43 


commanded the ſame to be levicd the very firſt yeere of his „% 3. Ro. 
reigne. What hath been ſaid againſt this kind of impoſition, I Fin, 

ſhall not need here againe to repeate, only let me call to your 

remembrance, how this charter, as needing a better prop then his owne 
ſtrength, and validity in law, was in the ſame kings leigne confirmed 
by parliament, and onely by that ſtrength continueth in force at this 


day. | 

9.75 have heard five or ſixe ſeverall politique inventions and devices 
for the eaſie drawing on and ſweetning of this yoak of impoſitions, all 
practiſed by this prudent and potent king, Ed. 3. whoſe times were in- 
deed ſo troubleſom, and his charge every way ſo exceſſive, as it is no 
marvel}, that he left not any way unattempted to raiſe money, without 
the aſſent of the commons, whom he always found unwillingly and hardly 
drawne to matters of charge. | 

One other way of impolitions he uſed, not coloured or 
maſked under any ſuch, pretence, or politick invention, as 
you have heard, 4 


Impoſitions 
laid by ex- 
pre ſſe and di- 

rect com- 
mandment. 


ut plain and direct, only his owne expreſſe 
commandment to his officers, to collect of every merchant ſo 
much for ſuch a commoditie, exported or imported, and to 
anſwere it into his Exchequer, without any recitall in his commiſſions, 
of grant, aſſent, guift, loane of merchants, diſpenſation, or ordinance in 
parliament, or any other ſuch colourable pretext whatſoever, | 

Theſe indeed, and only theſe, are meer impoſitions, and ma 
compared with theſe of our times. Of this kind, amongſt all 1 
of Edward the third's time, I find only two, which I will truly open 
unto you. The firſt is in the twenty-one of his reigne, where it appears, 
that Lionel, afterwards duke of Clarence, named upon the re- , p,, No 
cord Lionell of Antwerp, becauſe I ſuppoſe he was there x, Ro. Par, 
borne, the kings ſecond ſonne being then guardian of England, 
whileſt the king his father was at the ſiege of Calliſe, at a counſell by him 
held the ſame yeere, which I take to be no other then the privie counſell, 
| n aſſent of R u n every ſack of wooll two ſhil- 
lings, upon every tun of wine two ſhillings, upon ever 
pound of aver de poys of merchandizes Wald? EOS — 1 
This impoſition was, I muſt confeſle, for ought I know to 5 
the contrary, ſuch as our preſent impoſitions are; I mean, in that it was 
N onely and ſimply by the kings abſolute power, and may in that 
reſpect be the fourth, of that number of ſixe, which I told you were 
all that could be found in any degree like to ours, ever to have been 
practiſed in this commonwealth, from the Conqueſt till queene Mar ies 
time. But though in the authoritie of impoſing it be like, yet in cir- 
Fee very materiall you fhall find an apparent difference between 
them. | | i 

Firſt, this impoſition is very moderate in the ſum, as you may perceive ; 
for it was but two ſhillings upon a ſack; whereas in 13. Ed. 3. forty 
ſhillings upon a ſack of wooll was uſuall, and ſometimes we ſhillings. 

econdly, it was to continue no longer then till Michgelmas fol- 


be aptly 


lowing. . | | 

bra, it was laid in the time of a moſt chargeable warre, and or- 
dained to be imployed for the maintenance of ſhips of warre at ſea, for 
the ſafeguard of merchants in their paſſage, of which it is apparent there 
was at this inſtant very great neceſlitie ; for it was, as I have ſaid, im- 
poſed then, when king £4. 3. lay at the ſiege of Calliſe, 1 

Beſides, ſuch as it was, and ſo qualified as you perceive, it was nevef- 
theleſſe complained of in parliament, by a petition from the Wer 
as may appeare by the records of the ſame of 21. Edward the third. To 
which petition or complaint this anſwere was given, hat all the ſaid im- 
Poſitions were already taken atugy, ſave only the two ſhillings upon a ſack of 
weoll, which ſhould laſt no langer then Eaſter ; and ſeeing 3p * was ordained 
for the ſafeguard of merchants, in which there had been greater ſums of money 
extended by the ling, then could be collected between that and Michaelmas, 


| therefore to continue the ſame till Eaſter; be hoped it would not ſeem over - burdin- 


ſome or grieveous unto them, In the parliament following, viz. anno 23. 
the commons pray, that writs may bee directed to the cuſ- 3 
tomers to forbeare at Eaſler next to take the two ſhillings 3 
upon a ſack, according as it was granted at the firſt par- 


liament, and that it be not any longer continued by the procurement of 
any merchant. 


nt. The king anſweretk, ler it ceaſe at Eaſter, as it wasagreed 
the laſt parliament. i Eoc tf a bg 1 | 
Here you ſee it was A taken away; and therefore though it had 
wanted theſe qualifications and circumſtances which I have 1 oe it 
had, yet, it being. a thing ſo publiquely condemned, it ought to gf 
little force with you to jultife theſe preſent impoſitions. But that whic 
I obſerve out of this Jalt record, maketh me rather to incline, that this 
impoſition was onely by way of ae then that it was an abfo- 
lute impoſition, ſuch as ours ace. For to what end, 1 pray vou, ſhould - 
the commons pray that it might not be any longer continued by the. 
procurement of any merchant, except it were likely that merchants! for 
their benefit ſhould pray the Jonger continuance thereof; aud what bene- 
fit can any, impoſition whatſoeyer bee to a merchant, except it bee by way 
of diſpenſation to give him leave to trade, where before ſuch diſpenſation _ 
given, he ſtood altogether, raid? If chen it be an, impoſition. b way 
iden 


of diſpenſation with a pena wat, 


atute of aeg then is it no peek | 
for our preſent, impolitions, But whether or No ic. be a diſpenſation 


abſolute impoſition, I leave t ta your judgements. 8 You have heard my n 
ZE nit Forney Rar 42), rome wa cy ee 

And ſo J come to: the next preſident in the times of Ad. 3. „ 

produced for, maintenance of aur. impolitions, which was in Ore. * 


the 24 yeere of bis reigne, the xi cord of which and that 
which followed. thereupon, I will, without any inforcement at a 
and ſo eswe it ta ur cenſures, The king reciting, that 
| ad. and 2 had. joyned in league to make ware 
nd that for the withflanding of bis Taid adverſaries, us alſo  _ 
r the ſolegdard of merchantzagainlt pirates, he Had ordained, that cer= * 
taine ſbips mould de ſet ſorch, and that for maintenance of the ſai 


nl r : 


againſt him, 8 


d . 


ign, 
e very ger rahen he fd depajed the bing bis Fathers and. 
uſurped, to himſelf his, crown... Far it apprares, by che esst, daf J 
— vas ' 4 „ Lo $- 
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been. of wine, and fixpence of the pound upon all other merchan- 


.  "thority. But I finde none ſuch. If any ſuch could be produced, you have 


ad the third 


modities. And for my part 


and could not but well remember the grievouſnes of his impoſitions. Be- 


| | * 


of wooll, two ſhillings for three · bundred woolfells, foure ſhillings for a 


were by aflent or grant of merchants in this time of Ed. 3. were in 


ing over the ſtatutes and records with never ſo much heed, conſider the 


any one impoſition to have been laid. There are indeed in our printed 


ance of the praiſe, which otherwiſe by this long diſcontinuance receives 


Aten in cap. 9. No impoſition nor charge ſhall be put upon woolls, 


2 Maris. ſing ſhould be excepted, as was faid in the Exchequer, the 


* 720 e ſuffered to repaire'thither paying certaine new impoſitions, which 
Were demanded of them. Upon complaint hereof, it was enacted, that 


- there at their pleaſure, without any new 7 or charge to be put 


the dindtrane of all the ings people : if any were dema 


44 13. The great Cafe of Impoſßtions on an Information in the Exchequer, 


laſt of leather, a ſcute of gold, or foure ſhillings for a tunne 


4 d, | 
Bales: dizes for one yeere following; he commandeth his cuſto- 
mers to levy the ſame accordingly. | jel 


„ The very next yeere and parliament following, the com- 

e ed exhibite a petition in parli inſt impoſiti 

e | | parliament againſt impoſitions and 
3 other like charges, without aſſent of parliament: to which 
' anſwer is given, that it is not the kings intention they ſhould be charged. 

l have now gone through all the materiall records here amongſt us, of 
the times of Ed. 3 in which, though his reigne were very long, and by 
* reaſon” of his warrcs, and other exceflive charge, more occaſion was given 
him to try the ſtrength of this point of the prerogative, then ever any 

king before or ſince ; though oftentimes, and by many politicke inven- 
tions, as you have heard, he attempted to eſtabliſh this prerogative, of 

Jayivg impoſitions without aſſent in n et can there not be 
"produced in all his time, any more then two preſidents of impoſitions 

ike. to. theſe of ours; that is, impoſed Ly the kings abſolute authority. And 
et theſe two were alſo, as you perceive, qualified with ſuch circum- 
/ Fade. as, if ours were ſuch, we ſhould have held them tolerable, though 
perhaps not lawfull. Yet they, ſuch as they were, eſcaped not without 
be ing complained of, and condemned alſo in parliament, as you have heard. 
It may perhaps be, that ſome one or two of theſe impoſitions, which 


times when the paſſage was open, and not reſtrained by act of parliament, 
and ſo to be compared to our impoſitions. But whoſoever ſhall, by look- 


times of opening and ſhutting of the ſea by ſtatutes, ſhall finde it fo in- 
tricate, as hee ſhall bee very hardly able directly to ſay, that, at the 
time when any of theſe impoſitions were granted, the paſſage was open. 
' If in my obſervation I had found any ſuch, I ſhould have admitted 
"it for an abſolute impoſition, as I have done charta mercatoria, which 
was by grant of merchants ; for certainly, as I have yeelded, the grant 
of merchants is in this caſe of no other effect, then the declaration only 
of their aſſent ; and the impoſition refteth meerly upon the king's au- 


heard, how they have beene from time to time controlled in parliament. 
And ſo I palle from E. 3. to the times following. From the ent] of 
"the reign of E. 3. till the reign of queen Mary, who was the eleventh 
prince of this realme after Ed. 3. (as Ed. 3. was the eleventh after the 
" Conqueſt) being the ſpace of 170. yeeres or thereabouts, it hath been 
£3 ERS ; , ; *_, . . 2 

confelled by all thoſe that have argued in maintenance of his majeſties 
tight to impoſe, that there hath not been found one record that proves 


bob kes ſome three or foure ſtatutes during that time, in which mention 
is made of impoſitions. But they are, as I ſhall prove, impoſitions of 
"another nature then thoſe are which we complaine of; and-ſo make no- 
thing at all to the proofe of his majeſties right: or if they were ſuch as 
ours are, yet are they no where found mentioned but with diſgrace, and 
to the end to be taken away; which may be the reaſon, that notwith- 
ſtanding the great uſe that might have been made of three or foure pre- 
ſidents of impoſitiens in theſe times, for the patching up of a continu- 


a great blemiſh ; thoſe which argued for impoſitions did not take hold 
of theſe, but choſe rather to confeſſe, that no impoſitions at all were 
laid during all this time, and labored to ſeek out the reaſons of the 
diſcontinuance. E 
F W ſhew you what ſtatutes they are, during 
N. esp. that time, which mention impoſitions. The Hri{t is 11 R. 2. 


e. leather, or woollfells, other than the cuſtome and ſubſidie 
made of im. granted to the king this preſent parliament; and if any be, 
* kay be ſame ſhall be repealed and annulled, as it was another 
er the end of _. 441 1 1 
time ordained by ſtatute, ſaving alway to the king his an- 
miese until "cient right, If by this ſaving the pretended right of impo- 


©. ſaving ſhould then be contrary to the body of the act; and 
therefore it muſt needs have ſome other interpretation, that it may ſtand 
with the reſt of the act, and not condemn the Jaw makers of ſo much 
want of diſcretion, Therefore doubtleſſe this (ſaving) is no other then an 
exception of the ancient < hah cuſtomes, due upon thoſe ſtaple com- 
am of opinion, that the ſtatute was made, 
not ſo much to take away any impoſition laid by this king R. 2. as out of 
a provident and prudent care in the law makers, proceeding from the 
freſh memory of the practiſe of Ed. 3. in this kinde ; for all thoſe that 
were of this parliument, did live and were at mans age in Ed. 3. time, 


ſides, I obſerve, chat they defire, that no impoſition be laid by way of 
addition to the ſubſidie upon woolls and leather then granted. It was 
never heard till of late, that an N upon any merchandize was 
charged at the ſame time with a ſubſidie; and therefore without queſtion, 
this Was no other then an aboundant proviſion by them, wherein they were | 
fo more careful] then any wiſe man would be in the like (caſe. hen 
hey had of their own free wills given the king a liberall gift, they were 
carefull not to be further charged by hin. 

| | The next ſtatute in theſe times, where = q rg are 
23 H.6... found mentioned, is, 23 H. 6. cap. 18. By which it appeares, 
K "ELM : : ; P 

Wy that Emi 'merchants, being reſtrained from repayring to 


eigne and Guien, to buy the wines of that country, they were never- 


all Le merchatits might freely paſſe into thoſe parts, and buy wines 


pon them; for that fuch imp-/itions were to th damage Fe and to 
nac . 


the tings officers, 


That theſe impoſitions were by way of diſpenſation with a ſtatute 
which reſtrained the repaire of Eugliſß merchants into thoſe, parts, and 
not by the kings abſolute power, thereupon to ground an 5 
impoſition, is evident by the ſtatutes in print. For from 27 36 1 
Ed. 3. till this, 23 H. 6. there are five or fix ſtatutes in 10. ard 33 
print to this purpoſe, ſome more ſtrict then other, which 1 . 
continued in force till 23 H. 6, The reaſon of the re- 2 3 
ſtraint by Ed. 3. I ſuppoſe to have been; becauſe Gaſcigne 9 
and Guien were then in his poſſeſſion, and he was deſirous his ſubjects, the 
merchants of thoſe countries, ſhould have the ſole. profit of their oy | 


commodities; and that they onely ſhould import them into En:land A 


and not the merchants of England. Whatſoever the cauſe of the te. 
ſtraint was, it is very cleer the reftraint was. by latute, and that this im. 
poſition raiſed by way of diſpenſation was condemned; which never. 
theleſſe, ſuppoſe it had not been controled, yet, as I have ſaid oftentimes | 
it is in nature ſo farre differing from ours, as the practiſe thereof will 
not ſo much as help to ſalve this long diſcontinuance. | | 
The next mention of impoſitions is found 1 R. 3. cap. 12. 1K. 3. cp, 
The words are, the fubjefts and cominality of this realme fhall 13. 1 
not from henceforth be charged by any ſuch charge or impoſition called. a ben-y. 
lence, nor by ſuch like charge, You perceive by the words of the ſtatute, 
what impoſitions are intended within that ſtatute, * 'Y 
The next mention of impoſitions in theſe times, I finde _ 


to be, 7 H. 7. where a charge of eighteen ſhillings, laid 7 L.. cap. * 


upon a butt of malmeſie by parliament, is called an impoſition. 
Another mention of impoſitions, I finde to be, 12 H. 7. 


cap. 6, In the preamble of the ſtatute the words are, that 7* Nl. 5. cab. i 


every perſon ought to uſe himſelfe to his maſt advantage, without exaftion, fie, 
impoſition or contribution to be had, or taken of him, to, or by any Engliu 


perſon, or perſons. 


Though ſome, that have argued before me againſt im oſitions, have - 
urged this ſtatute, as making againſt our prefent impoſitions, yet for 


my part, I am not of that opinion, but upon peruſing the ſtatute, doe 
rather thinke, that it extendeth only to impofiti-ns laid by the mer- 
chants of London, upon the merchants of other cities and townes not in- 
corporate into their companies, as will evidently appeare by the ſta. 
tute: ſo as notwithſtanding this ſtatute, that which I have. averrcd, 
and hath been yeelded to by the kings counſell, that no. impoſitian 
was laid from Ed. 3. to queene Maries reigne, is not yet im- 
peached. 5 | 5 a 
There is yet one other ſtatute of later time, in which mention is made if 
of impoſitions, and that is 14. H. B. cap. 4. The words are, every /ub- 
ject borne in England, and fworne to be ſubjects of other princes, + 
as lang as they ſhall ſo abide * to the other princes, ＋ 
ſuch cuſtoms, ſubſidies, tolls, 
generall to all the particulars before mentioned, and no otherwiſe, and 
is no more in effect then charges; a thing uſuall in ſtatutes of this nature, 
to adde generall words for the more Maite which I collect by the 
word (other) going next before it: for to what end ſhould it be ſaid, » 
(other ) impoſitions, if thoſe particulars , firſt named, were not contained 
within that generall word of impeſitions ? This word (other, is a rela- 
tive, and muſt needs be itfwered with' words going before, . when there 
are no other words following. FA 28. o 
Beſides, it is common in the ſtatutes: and records of Ed. 3. No imps- 
tion upon wools ſhall le laid, but in parliament ; by which it appears, that 
a charge laid by parliament may be called an impoſition; which is very 
evident by a ſtatute made not above 28 yeeres before this, I meane the 
ſtatute of 7. H. 7. cap. 7. which I ſpake of even now, where 
a charge of eighteen ſhillings upon a butt of malmſey, laid 7 K. 7. e.. 
by that act of parliament, is called OS ; and as I have ſhewed 
you, the word impoſition hath been applyed to all theſe ſeverall inven- 
tions, uſed by Ed. 3. for the charging of merchandizes. Nay, - 
the word maltolt, which is Enxgliſbed by Raſtull an evill toll, The m_— 
as indeed it fignifies, and in that reſpect is of a farre harder dd of tn 
ſenſe then the word impeſition, is uſed indifferently for a charge | wir, and in- 
ſet by parliament, or a charge ſet by the kings abſolute fai, «r 
power upon merchandizes. : eee TOES amen * 
Impoſitio, derived from the verbe imponere, is no other then the act of 
laying on, or impoſing ; and therefore in my opinion, impoſitions ate 
more properly by the merchants called impofts, which lignifieth the things 
impoſed. - But Thal not need any further to enforce this, conſidering 
it hath ſo liberally been confeſſed by the kings counſell, that 
there is no record or ſtatute from Ed. 3. till queen Maries No impoſ- 
reigne, that giveth any aſſurance that i»pofitions, or ſo much Yon toll 
as any one impoſition was laid, during all that ſpace of above dime. ti G. 
170. yeers. Ouly it behoves me for further opening the truth, Marte. 
to teſtifie, that, being one of thoſe that were by you imployed 
to make ſearch in the ancient cuſtome books of thoſe times remaining in 
the Exchequer, together with ſome of the beſt experienced merchants o 
this houſe,” ſome of which had fate at the receipt of cuſtome, wee had 
many 12 and ſpent many whole dayes in turning over the old 
cuſtome books, and a8 carefully as we could did ſurvey ſome books of 
every age and time; but after all our ſearch ended, could not finde any 
one impoſition from the time of EA. 3. till queen Maries reigne, to have 


| been'received by any cuſtomer or colſector. And if you pleaſe to gie 
me leave to reinember to you the paſſages of thoſe times, you cannot but 
| marvell, that none of all thoſe princes ſhould ſo much as attempt to tric 


the ſtrength of this ſo beneficiall a prerogative, ſo much practiſed b) 


{» 


Ed. 3. and when you have heard their occaſions, and eom- 


pared their other actions with their forbearance in this What gen 
occahons all 


kinde, vou will, I think, conclude, and ſay in your hearts, (cm, 
that ſurely none of all thoſe kings had ſo much as any imagi- from . 3. 
nation, that any ſueh prerogative belonged” unto them, as uu N 
to" raiſe money at their pleaſure,” by laing a charge up- 2 
E s _ Impoſitivns, 


fo tinmanding thent uud forfeit twenty pound, befider treble damages, on merehandiaes to be ex ported or imported, without aſſent ens yet did - 
8 oy. a 8 In parliament. £3 2 x ws 4 
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and other impeſitions, within this realme, « 
rangers die. I hold that this word impoſitions, in this place, is uſed as a Mi 
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Richard the ſecond, being the grand-childe and next ſuc- 
Richard as weffor of Ed. 5 in whoſe times impoſitions of all ſorts did ſo 
much rage, had little leſſe occaſion then his predeceſſor had. For firſt, 
he had little treaſure left him, and he was no ſooner in his throne, but 
news was brought that the French had invaded the realme. They had 
burned. Rye and Haſtings in Suſſex, they had taken and poſſeſſed the Jie 
| of Wight, they had beſieged Winchelſey. From the northern parts, 
| the Scots had burned Roxbercugh, and were ready to overrunn« all the 
north parts of England. Being' thus beſet with warre on all ſides, doth 
his counſell, which in all likelyhood had moſt of them been of counſel] 
to his grandfather, adviſe him to raiſe money by impoſitions, as his 
randfather had done (for this courſe of raiſing money by way of impo- 
tions, was yet freſh in all their memories) ? They do not, but he taketh 
the ordinary courſe, by calling a parliament, which for mainteinaneg of 
his charge in the war, the ſecond yeere of his reign, granteth him a 
fifteenth, He calleth another parliament, and hath another fifteenth gran- 
ted, the fourth yeere of his reigne. The warres increafing, his neceſſities 
were ſuch, and ſo conceived by the parliament, as they granted him a 
moſt unuſual] taxe throughout the whole kingdome, upon every eccle- 
fiaſticall perſon, ' one and other, ſixe ſhillings eight pence ; upon every 
other man or woman within the realm, four pence; which when it came 
to be levied, cauſed (though cauſeleſly, becauſe it was legally granted) 
that notorious rebellion, of which Wat Tyler was the captaine. his taxe, 
as it was levied not without that great rebellion, ſo queſtionlefle was it 
unwillingly yeclded to in parliament ; and yet becauſe there was no other 
courſe thought lawfull for the raiſing of treaſure upon the ſubjects goods, 
then by their own aflent in parliamtnt, onely that courſe was thought 
fit to be practiſed, which was ſuch as ought to be obeyed, 
From the 5. to the 18, yeere of his reigne, he obtained every other 
re one aide or other in parliament; ſometimes a taxe, ſometimes a 
[freenth, ſometimes a ſubſidie of tonnage and poundage, In the eigh- 
teenth yeere, he was inforced to go in perſon into Ireland, to ſettle the 
ſtate of that country, then in rebellion. All theſe troubles he had from 
abroade, beſides thoſe famous rebellions here at home, which afterwards 
caſt him out of his ſeat ; yet did he never for all this attempt to lay im- 
poſitions, though he wanted not about him to put him in minde of his 
abſolute power. For Edward Strafford, biſhop of Exeter, lord chancellor 
of England, in a ſermon made to the parliament held anno 21. as our 
chronicles report, did e maintain, that the king was not bound 
by any law, but was of himſelf abſolute and above law, and that to 
controle any of his actions was an offence worthy of death; at which 
parliament all that were preſent came armed, for fear of the king; and the 
arliament houſe it ſelfe was beſet with 4000. archers by his appointment. 
will ſpeak no more of him then this. Though he were a king of a weak 
ſpirit, yet did he not ſpare to practiſe upon bis people the moſt grievous 
things that were; inſomuch that he ſo farre diſcontented them that they 
depoſed him by common conſent in parliament, . the onely deſperate 


example of that kinde that our hiſtories doe afford, or I hope ever ſhall. 
Hiis ſucceſſor Henry the fourth, in reſpect he held the 
wu crown by ſo weak a title, had cauſe to give the people all 


the content he could poſſible. And yet he was fo oppreſſed with warres on 
all ſides, from France and Scotland, but eſpecially by continual] and dan- 
rous invaſions made by the Welſb, as without the aide of his people 
Pr the ſupply of his treaſure, it had not been poſſible for him to have 
held his crown on his head. And therefore he preſſed his people ſo farre, 
that in a'parliament held the fifth yecre of his reigne, they yeelded to 
him fo great and ſo unaccuſtomed a tax, as that the grantors thereof, as 
our chroniclers ſay, tooke ſpecial] order, that no memory thereof 
ſhould remaine of record onely to avoide the preſident; and yet 
the very next yeere following, his wants were againe grown fo 
great, as his ſubjects, being aſſembled in parliament to give him further 
ayde, did refolve, that there was no other way to ſupply his want, then 
to take from the clergie'their temporal] lands and goods, and to give 
them all to the king; which being withſtood by the N a reſumption 
of all the gifts of Ed. 3. and Ric. 2. was propounded, At laſt, after the 
had ſate a Whole yeere, they gave him two fifteenths. At this time, moſt 
of his counſell and the great officers of the kingdome were ſpiritual] 
men. Had they not now; if ever, a juſt occaſion given them to have put 
the king in minde of his prerogative of laying impoſitions, not onely to 
the intent to have diverted him from the harkning to that deſperate 
motion, that had been made againſt them to all their utter undoings ; but 
were they not alſo bound in duty and conſcience, in this time of ſo 
great neceſſitie, ſeeing the parliament knew not otherwiſe how to ſupplie 
the kings wants, to have adviſed him to have made uſe of his lawful! 
right of impoſing ; by which means, he might, without troubling the par- 
liament, quickly have raiſed great ſummes of money ? Certainly it was 
not, becauſe they were ignorant of any ſuch” practiſe in former times; 
for none of them that were then of the counſell to Henry the fourth, 
but they lived in Ed. 3. time; and moſt of them, doubtleſſe, were in 
Ed. 3. time men of "age and diſeretion. But in all likelyhood as they 
knew that Edward the third did lay impoſitions, ſo likewile they knew, 
that impoſitions had been from time to time, in thoſe daies, condemned 
as unlawfull, and were become hatefull' to the people; and onely for 
that reaſon they did forbeare to adviſe the king to take that courſe, 
though the neceſlitie-were never ſo great. Md ne 
Another prerogative, as much concerning the intereſt of the ſubject 
as this of impoſitions, namely the abaſing of coyne, this king made no 
ſeruple at all to put in practiſe, "becauſe he held it to belawfull. © 
= is ſonne, and next ſucceſſor, Hen. 5. who, by his many 
„% VMictories over the French, and his noble diſpoſition and be- 
haviour towards his people, was fo farre beloved of them, as never Was 
| king of this realme more, though the kingdome were now, by one de- 
ee of diſcent, more firmely ſetled upon him then it was on his father, 
vho uſurpedi it; though alſo his expence of treaſure, by reaſon of that 
eat ware in Frances, were as much, as any king's of England" eyer 
ei; wough he had troubles alſo: from his neighbours the Scots, "and ' 
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againſt Mr. Richard Bates, Merchant. 


che act, that for the counterpoyſing of the impo 
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not, for ſupplie of treaſure, to ſuppreſſe above a 100. priories of alien; 
yet neither out of the ſtrength of his love with the people, nor in his 
extreame neceſſity, by reaſon of theſe honorable warres in France, for 
the maintenance of which the people would willingly have undergone 
any burden which he would have laid upon them, eſpecially after the 
rev at Agencourt, did he ever ſo much as attempt the laying of impo- 
itions. 

His ſucceſſor Hen. 6. though indeed of a meek ſpirit, yet 
he was ſo followed with troubles within the realme, and 
from abroad, that he was inforced to crave ſuch an extraordinary aide of 
his ſubjeRs in parliament, as the levying thereof was the cauſe of that 
famous rebellion of Jack Cade in his time. Beſides, in the 18 yeere of his 
rcigne, for the eaſe of his charge and ſupply of his wants, all grants by 
him made, of any lands, rents, annuities, or fees whatſoever, ſince the 
firit day of his reigne, were reſumed : and this is never yeelded to, but 
in caſes of extreame neceſſity. As for impoſitions, notwithſtanding his 
great wants, he thought not of them. ; 

Edib. 4. that ſucceeded him, was no lefle free from troubles; 
for he was, as you know, driven to forſake his kingdome, 
and to live for a while like a baniſhed man with the duke of Burgundy, 
He was alſo inforced in the 5 yecre of his reigne to make a reſumption ; 
and the ſame yeere to abaſe his coyne. And Comines obſerveth of him, 
that he obtained a ſubſidie of his ſubjects in parliament, upon condition 
that he ſhould himſelfe in perſon undertake the war in Franc; and 
that only to get the ſubſidie, he paſſed the ſeas into France, but pre- 
ſently returned without doing any thing. What ſhould ſuch ſhifts as 
theſe have needed, if he might, without being beholding to his ſubjects, 
lawfully and without control] have rajſed treaſure by 1 of impoſi- 
tions? It is well worth the remembring, that which the ſame Comines, 
ſpeaking in commendation of the frame of this common-wealth, ſaith, 
that this Rate is happy, in that the people cannot be campelled by the king to 
ſuſtein any publique charge, except it be by their own conſent in par lia- 
ment, 

I proceed from Ed. 4. to Hen. 7. omitting Ed. 5. and 
Ric. 3. becauſe of the ſhortnes of their reignes. Hen. 7 
> had indeed a more peaceable time than any of his prede- 
ceſlors; and yet he was not altogether free from troubles, 
both within the realme and from abroad, But his naturall 
inclination was rather to embrace peace, He was ſo provident 
and politique in the gathering and ſtoring up of treaſure, as 


en. 6, 


Edw, 4. 


Hen, 7. 


II. 7. had a 
ſubſidy of 
tunnage and 
poundage 
granted to 
him for his 
life, as may 


never on! Lnh ap of this realme was therein to be compared appear by the 
to him. He did himſelfe take the accounts of his revenues, Parl. Roll 
which J have ſeen under his own hand. He had for his affiſ= 1 H. 7. which 
tants about him Empſon and Dudley, men learned in the en Ae 
lawes, and by all probability very cunning in all the pro- princes 

bs 


fitable points of the prerogative; men that intended or 
ſtudied little elſe than the advancing of their maſters profit ; men even 
till this day infamous for their wicked counſell, in perſwading that good 
king to lay ſuch heavy exactions and burdens upon his people as he did. 
If theſe men, who in all likelihood ſhould have beſt knowne the kings 
right, eſpecially in ſo high a point of profit, had but had the leaſt no- 
tice of ſo profitable a prerogative as this, would they not have been at 
ſtrife which of them ſhould firſt have put the king in minde thereof? Or 
if they had held it queſtionable, would they not have put it to ſome 
trial!? Certainly there can be no cauſe imagined, that ſhould make 
them thus to forbeare, but either they were utterly ignorant of any ſuch 
prerogative ; or, that knowing ſuch a thing to be claimed by ſome of the 
ancient kings, eſpecially by Ed. 3. they knew likewiſe; that it was in the 
ſame times continually complainsd of in parliament, and alwayes con- 
demned; and that there were acts of parliament directly againſt it. And 
this is more probably to bee conceived. of them, being men of ſuch. 
ſearching ſpirits, and ſo well ſtudied in point of prerogative, then that 
they were ignorant of the practiſe of Ed. 3. conſidering alſo that they 
were neerer to thoſe times by 120 yeeres then wee are. ö 
But that which moſt of all moves me herein is, that there was in 
H. 7. time ſuch an occaſion offered of making uſe of this prerogative, as 
there could not poſſibly happen any other that might better have juſtified 
the laying of impoſitions, which was this. . The eres the intent 
to drive our merchants from fetching ſweet wines at Candy, that they 

might the better imploy their owne Tips and merchants, did impoſe 
upon every butt of malmeſey brought thence by Englih merchants foure 
duccats; by which means the Engliſh wholly loſt that trade, and the 
Venetiant made the whole profit thereof. This miſchiefe was no other 
way better to be remedied, than by impoſing the like, or a greater 
charge upon merchants of Candy bringing malmeſey into England; that ſo 
they of Candy not being able to afford them better cheape than the Eng- 
liſh, the Engliſb might ſtill fetch them from Candy, as they had wont to 
doe. I ſay, there could not poſſibly be a more juſtifiable occaſion. of 
laying impoſitions, than this was. And did. this king, ſo carefull in 
other things of preſerving his prerogative, and moſt of all in matters 
that concerned his profit, take hold of this occaſion to lay an impoſition 
by his abſolute power! Nay rather, though he ſaw it convenient, and in 
a manner neceſſary, yet he conceived it to be unlawfull ſo to do; and 
therefore did it not by his abſolute power, but by aſſent of parliament, as 
may pe by the ſtatute of. Hen. 7. 7. printed; where, in the 
preamble of the act, you ſhall fee the occaſion of the making of the act 
to be as I haye opened it unto you: and you may e by the body of 
tion of foure duccats 


laid by the Venetian upon our merchants, there was impoſed 188. for a 
butt of malmeſey, upon their merchants bringing it hither, to laſt a8 


| 


came but to 188. of our monty, ſhould endure. It is not probable, that 

this king, conſidering his other actions, would have ſuffered this to have 

been done of, paſtideent, if he had thought he might have lawfully done 
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Nun. 8. bis ſonne and ſucceſſor, was ſo fafre from the diſ- 
, poſition of his father, in this point of thrift and providence, 
bed asg there was not in the whole ranke of our kings any one like 


by his father with ſo much care, and left unto him, hee ſo 
notes ſodainly conſumed in triumphs, maſkes, mummeries, ban- 
life, the firſt 


years of Nie 


reign, as ap- 

Neal. Na. his ſu 1 in parliament, ſuch as never before had been 
© gratitel, which through very dread and feare were yeelded to 
him. Yet not ſo ſatisfied, that no meanes for the rayſing of money 
might bee neglected or unattempted, in the 15 yeere of his reighe, by 
the councell of that proud "Yoo! cardinall Wil ey, he ſpated not to ſend 
out commiſſions into every ire throughout the whole realme, with privy 
inſtructions to the commiffioners, how they ſhould with moſt LIARS 
behave themſclyes,. in perſwading the people to cotitribute to the king the 
ſixt part of their whole eſtates, to bee paid preſently, either in money or 
plate; whereupon followed extreme curſing, weeping and exclamation 


and Tory, and in the ſatisfying of his luſt, as he was out 


_ dpainft the king and his councell, and the people were in goine to rebel], 


had not the king ſtayed the proceedings of the commiſſioners by his 
letters. Finding that this way would not ſerve his turne, hee demanded 
4 benevolence z which not anſwering his expectation, he did the ſame 
re raile unto, himſelfe a great Jeale of treaſure by abaſing his gold. 

Suck things as theſe, princes never put in praftife, but when all other 
meanes falle den; and yet hee went many degrees beyond this. For, 
in the 27, yekre of his reigne he ſuppreſſed above 370 Wen 
the yeerly value of whoſe revenues I have read to be no leſſe than 3200017. 

r amum in thoſe days: and that of their goods, fold at very low pris 
nf made above 100000 J. in preſent money. About 4. yeares after he 
diſſolved all the monaſteries, abbeies, priories, nunneries, and all other 
religious houſes of what kinde ſoever throughout England. By which 
meanes, and by the ſale of their goods, he gathered ſuch a maſle of trea- 
ſure, as it might have been imagined. that never any king of this 
realme ſhould have needed to have ſought reliefe at his ſubjects hands. 

et he himſelfe, no longer than within 3. yeeres after following, craved 
and obteined, as may appeare by the ſtatutes of that time, an exceſſive 

reat ayde by parliament ; and yet the yeere following hee did alſo abaſe 
fis coyne more then halfe in halfe, ſuch an abaſement as never before 
or ſince was heard of, and could not but bee very grievous to the people; 
but becauſe perhaps they held it lawfull ſo to doe, they made no 
publique complaint thereof. And it is worth the obſerving, that though 
this prerogative of ng coyne be a thing which trencheth as deepely 
into the private intereſt of the ſubject as the laying of impoſitions; for 


by this meanes a man, that this day is wotth in revenues a hundred 


unds per an. ſhall to-morrow, if the king be ſo pleaſed, be worth 
dot fifty or forty, or teffe, in reall value; and though alſo the practiſe 
of this prerogative hath not been forborne by an. of 
realme, and that ſome of them have uſed it very immoderately; yet can- 
not there be found any one publique complaint, that ever [ have met 
withall, upon record againſt it, as from time to time there have beene 
many againſt impoſitions ; which argues that the ſubject did make a diffe- 
rence between theſe two . dr this, of laying impoſitions ; and 
that, of abaſing coyne ; thinking the one lawfull and the other not. But 
to conclude my obſervations upon the actions of Hen, 8. The next 
ere this unconſcionable abaſement of his money, hee craved a 
enevoletice, The yetre following he tooke the profits of all the chan- 
tries, PIE and free chappels, Ve. during his life, which ended the 
nxt yeere, Can any man imagine, that during this kings reigne it was 
held lawful, or any ſuch thing ſo much as dreamed of, to rayſe treaſure 
by iet tir efitions ? J will-enforce it no farther, but leave it to the 


j dgement of any reaſonable man, that fall conſider theſe things which 
Th 


ve. remembred, whether or no it bee likely, | 
Edwerd 6 N Out of the time of his ſonne an K Ed. 6. 1 can 
| *' 6bferve little, becauſe of the ſhortnefſe of his reigne, But 
9 6 685 if his governors had imagined that any ſuch prerogative had 


en que unto him, they ſhould not in honor have forborne the practiſe 


thereof for the ſüpplying of 'the Kings great . and inſtead 
d unreaſonable 
fubkidy,. granted an. 4. of a certain ſum of money upon every ſheep. and 
every cloth within the realme, for 3. yeeres; which afterwards for the 
Ulltesſonaplenes thereof was releaſed, © © © 1 
ls 1 have now gone through in ſuch fort as you have heard, the times 


* 


a l e Al the Rings Hon Ed. 4. H & Martes reione ; during whi 
„ dg 0 es FOgnd 3 i WIIIED 
E connexion time what” tan there be mire imagined, that” might ly have 


licher before happened to have dtbakentd imþoſitions, if they had not been mare 
GLENS 170 ler? MNulthen the os ity of ih 2 honorable watre, 
hr the ſubtleties and cut ie, of peace, nor the prodigality of . fame. of theſe 
kings fr the bet 7 2 Hi of thetr pleaſures, nor the che. A. 
nor the 1 of ome of their gv, ner the nonage of others apt to be 
tibuſrd by roilt counſellors, nor the , 


tion, which might baue emboldantd ſome others, nor the evil conſcience of uſur- 
po . nor any other motive whatfoturr, which happened during this long lime, 
Hd revive think; witill . * AN at laft raiſe them out # ces after 
110 tad bien fo many yeeres trad and rotten, OO 
Inn 7% that the Jayd, was that upon, cloth, 
en, omtigued Ki , which. don a (pe ul eben; 
e of the rates of her cuſtomes, and 1 


is day, which grew upon a ſp 
nice Jt che eng whereof you ſhall finde à decthiration expre the 
Tulteihed* by teafan or the difference between gs Bae 94 » 
55.6f wool and. cloth, By which it appeares, that, a Tac of, woe 
yeeſded in cuffottte fix thiftings e and in ſubfidie tHitty-thre 
the cuſtome wo A ſhort Cloth Vela ourteene= 

| Ne make ure ort 


e ech wot 
the cuffome, of wou! dale into" cloth was Sg OK 


oy 


to him, for exceſſive F The great riches ſtored up 


quets, pompous and bravin Ferrer, as was that of Turwin | 
| | f 


of very neceffity enforced to crave moſt unreaſonable aids of 


the kings of this 


clamation. Immediate 
the queen and her privy counſell, that ſuch as would might bring in French 
wines, notwithſtanding tbe ,proclamation, paying forty ſhillings upon 
every tun by the name of impoſt, as doth appeare by record in the rolls of 

Mer terme, 1 Flix. in the office ef the kings remembrancer of the 


ganſellors, nor the Yeadfull and frar full awe in_which ſame of | 
the beld their Juljefts, nor. the 3 F the 1755 _ 


0 


13. The great Caſe of Impeſitions on an In forinat ion in the Exchequet, 


ſubſidie of fo. much wool not cloathed, in every ſack in ſhort clothes 
thirty-five illings foure-pehce ; which difference was reduced to ay 
ehjuality by rating upon every ſhort cloth ten ſhillings. After this decla- 
ration made of the difference, and of the rate which reduced both to an 
equality, follow theſe words; Which difference confidered, and the 
+ great loſſe ſuſtcined by us in the ſame, by reaſon that cloathing 1; 
© much increaſed, it is thought convenient by us, with the advice ot 
* our councell, towards the reliefe of the loſſe, for to aſſeſſe, upon the 
© clothes carried out by way, of merchandize, ſome larger rate then 
, N hath been uſed; and though it were reaſon to eine ſuch 
* a rate as might recompence the full of the loſſe ſuſteined, yet up. 


on divers conſiderations, at this time, us and our councell moving, we. 


© are pleaſed only to aſſeſſe upon every ſhort cloth, by the name of cul. 
tome, ſix ſhillings eight-pence, &c.“ | . 

I thought good to open this at ge nato you, that you might ſee, 
upon what ſpeciall reaſon of equity this impoſition was grounded, and 
how it differeth from ours. And it\is worthy the obſerving, how the 
queene commandeth this increaſe of cuſtome to be yeelded unto her, 
not as an impoſition, or by of, name of impoſt, but b the name of cuſ- 
tome; becauſe it cometh in lieu of the ancient Ks Fro upon wool; 
which is the reaſon, that at this day it is demanded and paid by that 
name; whereas no other new raiſed duty hath that priviledge, but they 
are either called ſubfidie of tonnage or poundage, if they be raiſed by 

act of parliament ; or impoſt, if by the kings abſolute power. 

The name of cuſtome was. anciently given to none but to wools, 
woolfells, and leather; and upon this 5a th to cloth alſo, 

This impoſition, though grounded upon ſuch equity as you have 
heard, yet in Dyer, 1 Elia. fo. 165. a. and b. it was, as appeares b my 


L. Dyer, complayned of by the merchants of London, with great exclama- 


tion, (which are bis words,) and ſuit to the queen to be unburdened of it, 

becauſe it was not granted in parliament, but aſſeſſed by queen Mary of 

her abſolute power: whereupon there were divers aſſemblies and con- 

ferences of the juſtices and 2 but their reſolution is 
* 


no where to be found, at leaſt us. It is very pro-  Plrodens ar. 
bable, that, if they had given judgment for the queen, it e 
would not have beene kept cloſe. But howſocver the profit \j. 3 


was too great to be taken from the crowne, and therefore it hand, 
continues till this day. | 

Howſoeyer the reaſon in equity in the laying this impoſition upon 
cloth may ſeeme to bee ſound unto ſome. men, and ſo to allow of this 
impoſition as differing from ours, yet for my part I hold it not ſo, 
when I conſider what courſe was taken by Ed. 3. upon the ſame occaſion, 
An. 11. E. 3. cap. 1. and 2. it was enacted, that no , wool ſhould be 
carried out of England, but by the kings licence; and that no man ſhould 
weare cloth, other than ſuch as ſhould be made in England. This law 
tooke ſuch effect, as within ten yeeres the greateſt part of the wool in 
England was made into cloth; and it became to be tranſported in ſuch 
abundance, by reaſon that there was no cuſtome at all due upon cloth, 
and the cuſtome and ſubſidie upon wools was very high, that in the 21 
yeere, the king, finding his cuſtome of wools ſo much decreaſed, doth 
ſeeke to remedy it, not by impoſing a new charge upon cloth by his ab- 
ſolute power, as queen Mary did, but did it by aſſent of his ſubjects in 
full parliament, as I collect partly by my L. Dyer in the place laſt men- 
tioned, but more fully by a recitall in a record amongſt us, of 24 E. 3. ro. 
13. Orig. de Scaccar. to this effect: that whereas the cuſtomes and ſubſidies 


due and granted upon twwoels are much decreaſed, becauſe a great part o the 10% 


of England is made. into cloth, for which..no cuſtome is due; and whereas in 
conſideration theregf at our council held the. 24 yeere of our reigne, ly the com- 
mon aſſent 'of the prelates earles and barons. and others, it 10as-ordetned and 
accorded, that 14d. by. denizens, and 20d, 'by flrangers, ſhould be paid far_every 


cloth of afſiſe, & c. mads of Engliſh, wool, and tranſported 3 upon, paint. o 
forfuture of the dather. And fo: followech an aut ority — 32 | 


the ſame, 1 i i353 lis 
The next impoſition laid by queen Mary was forty ſhillings upon a 
tun of French wines, impoſed in the 3 yeere of her reigne; at Which 
time there was firſt a proclamation made, that no wines at all ſhould be 
brought from France, being then in enmity with England, upoh paine of 
forfeiture of the wines; which, by the way, is a ſtrange clauſe ina pro- 
ly after this, reſtraint there was an order made by 


* 1 


. xcheguer, in the caſe of one Germane Ciel, againſt whom, an e 
information was exhibited for not paying the ſaid. impoſition. Cob cate 
Whereunto, taking it by way of traverſe, that there is any, 


ee 
our cenſu fes 


queen. bis 95 tg hath- been enforced in the maintenance of im- 


Neere about the ſame time there were impoſitions laid abſo by queen 


| tete t they were ll taken away, as 
may appaar Yy de Gas ee 7 which in my opinion is a greab ar- 


tument, that they were abt then held la ſull. Fer princes doe not ſo eaſily 
give byer their 112 of profit, if they be any way ablt to in- 
| 2 ; _ & | F tain 


EF EST awe ww 


hain it. What hath hitherto upheld the impoſition upon wines, I know 
hot, except it be the great profit that comes by it to the crown, and be- 
1 chere Was never any late judgement given directly againſt impo— 


ſitions. 


amis have uſed to maintäine, that by the common-law the king 
N 7 cannot at his will increaſe his cuſtome by way of impolition. 
common You have, ſecondly, heard what the practiſe of former ages 
A. 94 hath been in this kinde, till this day; from which I have 
bes i barred. allo drawn reaſons of inference, that prove the common-law 


had been, cleere and without queſtion that the king might at his will 
baye la 


* are, Al merchants, if they were not epenty prohibited before, ſhall 
5 Fete, s have their 5 and . condutts, to enter and depart, to goe and 
8 8 tarrit in the realme as well by land as by water, to buy and ſell 
'M eee without any evill tolls, by the old and . ciſtomes, extept in 
1 the time of wwarre. And if they be of the land making warre 
. 27 us, and be found in our realie at the beginning of the warre, they ſhall 
e attached without harme of body, or goods, untill it be knowne to tis, or our 
2 juſlices, how our merchants be intreated there in the land making war againſt 
. | Et, | 
"Fi ſtatute, of which this is a branch, is the moſt ancient ſtatute- 
Jaw we have, wonne and ſealed with the blood of our anceſtors ; fo re- 
verenced in former times, that it hath been by patliament provided, that 
tranſetipts thereof ſhould be ſent to all the cathedrall churches of England, 
| there to remaine; that it ſhould be twice every yette publikely read be- 
fore the people; that likewiſe twice every yeere there ſhould be excom- 
munication ſolemnly denounced to the breakers thereof; that all. ſtatutes 
„ and all judgements given againſt it ſhall be held as void; that 

| 25. E. I; caps , J 2 | 
1:2-3-4. it ſhould be received and aflowed as the common-law, by all 
ſuch as have the adminiſtration of juſtice; and it hath been 


| with ſo much the mote care, endeavor to free this law from all the ob- 

jections, that have been made againſt it. | 

| The firſt ob- 4M 
jetion, Wat tent of this 


== jettion, atute, as touching the perſons whom it may 
eaten concerne; for it hath been collected out 6f the latter words 


chant- ſtran „nat! 
en, anſwered. and not to denizens. 


carefull to provide for the indempnity of merchant- ſtrangers than of 
Engliſh; except perhaps they might imagine, that Engliſb merchants 
were already ſufficiently provided for by the common-law. If that were 
their reaſon, as there could be no other that I can imagine, it doth as 


tute, 5 

x Again, the words are generall, all merchants; and, qui omnes dixerit, 
s xcipil. | 1 \ en e 

Bandes, the ſtatute is a beneficiall law; in which caſe particular and 
ſpeciall words doc alwayes admit a gentrall extent: and therefore, to te- 
flraine enerall words, as the objectors would, is againſt all reaſon, and 
rule of law. As for the latter words, tis ttue, they doe indeed extend 
onely to merchant- ſttangers; but the ſenſe. of the firſt ſentence is perfect 
without this: and as long as no abſurdity nor contradiction doth follow 
by interpreting the firſt words to extend to all merchants in general! 
and the latter onely to merchant-ftrangers; the moſt ample and beneficiall 
conſtruction is ever the beſt, as in all othet ſtatutes of this nature. 

But this objection is, in my opinion, cleerly removed 75 two ſtatutes 
made by Ed. 3. in declaration of this very clauſe. The firſt is, 2 Ed. 3. 
c. 8. the words are, All merchants, ſlrangers and privits, may got and come 
with their. merchandizes into England, after the teure of the Great Charter, 
Laake it, that privies in this place, being the very word that is found in 
che otiginall, which is in French, . ought to be underſtood denizens ; 
for, otherwife I ſuppoſe it would have been reg to the word ranger: 
by a conjunction disjunctive, which is uſuall Ghete the words are of one 
ſenſe; and not by a copulative, as here it is, Beſides, I rake the word 
privy t6 be derived from the Latine, privatus, which fignifieth à particular 
property; as res privata, a mans owne private eſtate ; ſo, mercatores Pri- 
vati, our own merchants. That merchantsſtrangers ſhould be firſt named, 
is common in fiatutes and records. 5 n 
The next ſtature explaining this of Magna Charta, is, 14 Ed. 3 & 4. 

e words are, I bereas it is conteintd in tie Gteat Charter, that” all mer- 

chants ſhall have ſafe conduct, &c. We grant that all merehants; denizens 
and forreins, may freely paſſe, &e, which I take to be hid other than a 
meere declaration of Magna Charts. „ he Jenn Re 
Thefetong. he ſecond objection made againſt this btaneh of Magna 
Wetten, Oban ta, is, that the meaning thereof was to ſeture the mer- 
ther Mazhe chants, not from a new increife of cuſtotne tö be impoſed by 
e ee, the king, 10 be paid at theit ee ne 
dein einn ports, ſuch as our, impoſitlons are; but from cbrtaine 

| actions, as tolls and ſuch like, which wete Cn 


1 


: 


ties wit vin 
1 | dethanided bf chem within che land, by the tones khroug 

W, Which. they were to paſſe, and where they fold their merchan 
dize; for the farther remedy of which there Were afterwards divers 175 
tun made, which doe evidently manifeſt that ſuck” was the miſchief, 
And-they. doe the 1 this golle&ion” becauſe of the words, bu 
end; fell winden cuil! tolls; ler, ſay they, impolltiohs are not paid Upon 
e ids and ſelling of merchaddize, but whett they are to n e 
ſhip, hey take hold of che word 7%, which otras A is an ex#l6h for 


4 


: 
- 


@ 


The firſt objection doth tend to the diniiniſhing of the ex- on 
ood, 


_— of the ſtatute, that it ſhould extend onely to merchants-aliens, ning 
| | derivation. there are infinite "Eten our language. The Latine teo- 


Firſt, it is improbable, that the makers of the law ſhould be more 


wch, maintaine my opinion, as if they had been conteined within the 


no leſſe than 29 times ſolemn]y confirmed in patliament. I will, therefore, 


— 
— — 


Iz DYES DENY 


rtaine petty - 


" 


ogainf Mr. Richard Bates, Merchant, 


| next king (ſave one) to him that made this ſtatute, 

| made the ordinance in 5 Ed. 2. heretofore divers times mentioned by me, 

| who, in alledging their reaſon againſt charta mercatoria, doe amongſt . 
other things ſay, that the ſame was made againſt Magna Charta. What 

| was the cauſe of the griefe conceived againſt charta mercatoria, other than 


The firſt ſtatute is in Magna Charta, cab. 30. The words. |, 


47 


paſſage within the land, or for ſale in markets or faires. Theſe ob- 
jections notwithſtanding, J hold it ſomewhat cleere, that the meaning 


My firſt argument is drawn ab authoritate, from the authority of the wiſeſt 
and moſt ſage men in greateſt places and offices within this kingdom, in 
the times wherein they lived, and who alſo could ſo much the bettet 


| judge of the true meaning of this ſtatute, in that they lived fo neere the 


time of the making thereof, even in the beginning of the reigne of the 
I meane thoſe, who 


the impoſitions by colour thereof laid upon forraine commodities? It 
appears by the ordinance, that was the onely cauſe. If then charta merca- 
loria were by them adjudged to be againſt Magna Charta, only becauſe 
by colour thereof new impoſitions were raiſed without aflent of parlia- 
ment, it is evident, that they. interpreted the ſtatute of Magna Charta ta 
be made againft impoſitions. If they had thought it to have extended 
onely to petty tolls and exactions within the land, as is objected, then 
could it not have extended to charta mercatoria, As for the words, buy and 
fell, without any manner of evill tolls, I denie not but the words may 
perhaps have that ſenſe which hath been collected out of them, viz. that 
in buying and ſelling, they ſhould be free alſo from unjuſt exactions 
within the Jand, But I ſay further, that theſe words, without any man- 
ner of evill toll, by the old and rigbtfull 1 do extend not onely 
to the next precedent words, % and fell, but alſo to the former words, 
enter and retuine, and more principally to them then to any other; for to 
have provided, that they ſhould be ſree from thoſe petty exactions of tolls 
in markets, and for palfing through cities and townes, and to leave them 


ſubject to impoſitions td be laid on at the kings pleaſure, had been but 
a ſlender ſecuritie. This expoſition of mine is . er by a record here 
amongſt us, of 16 Hen. 3. no longer than ſeven yeeres after the making 
of this ſtatute; by which it appears, that the king commanded his officers 
at the ports, to ſignifie to all merchants, that they might with ſafetie enter into 
his kingdom, paying the rightſull and ancient cuſlomes, Nec timeant ſibi de 
mꝝnmaleteltis quas faciet rex,” 


ſtood of tolls tor paſſages, and for buying and ſelling in faires the word coll. 
and markets, it behoves me to ſay ſomething of the derivation | 
thereof; the rather, becauſe it is very often uſed in our ancient ſtatutes 


| and records in the ſame ſenſe as it is in this place; and by the derivation 


thereof the naturall and true meaning of the word ſhall be beſt under- 
hold it therefore to be derived from the Latine word teolonium, 
which ſignifies cuſtome, by cutting off the latter part of the word, and 
retaining onely the firſt part tea, by contraQion toll; of which manner of 


lanium, as ſaith Calvin in his Lexicon Juris Civilis, is derived from the 
Greek telos, which ſignifies as well cu/{om as it doth fait. Hence it is, 
that the cuſtomers are called in Latine telonarii. ' 

Thus you ſee, that the genuine and primitive ſignification of our word 
toll is no other than cuſtome upon merchandizes, From the word ll, are 
come thoſe two barbarous Latine words found in our ſtatutes and records; 
toltum, which is the word üſed in the record of 16 H. 6. but even now 
vouched by me; and z9lnetum, the originall word in the ſtatute now in 
queſtion, Which I muſt confeſſe is alſo in our law Latine uſed by us for 
tell in the market and 20, for paſſage, as may appear.by the regiſter and 
the book of entries, But in this place, malun tolnetum properly ſignifies, 
not a toll in the common ſence, but an unlawfull charge laid by the king 
ppop merchandizes, as an increaſe of cuſtome, according to the ue 
ignification; which is evidently proved, in that it is here oppoſed to old 
and rjghtfull cuſtomes, /ine omnibus malis tolnetis per certas & antiquas con- 
ſaetudines, Where fore it ought ſo to have been tranſlated, for ſo it ſigni- 


appeare by the ſtatutes and records of H. 3, Ed. 1. £4. a. 
| | Fad 15 7 Thewotdims | 


fitions; ahd as all that fetter throughout 
ſtemeth de Was cleft 


face, thodgh in & geverall ener it mdz be applyed 
: „ het 15 civill lawyers, it is by N59 8 


ever, yet, with the | 
uſa fr it by thay apps bY Colvin in bis Levi, 
vel F4ipubl. porter i yy 


vil ebm, 90 7% 
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of this ſtatute was principally to ſecure merchants touching impolitions. ? 


As touching the word toll, which they ſay is to be under- Dacdeation of 


revenue of the. 
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time, I have found it to be called exitus portuum, By this it is evident, 
that impoſitio in pure Latine, and impoſition in Engith, is the ſame with 
maletolt in French and malum tolnetum in our law Latine ; and the 

ſignifie a new increaſe of cuſtome, and not any thing elſe. Wherefore 
J conclude, that theſe words, ſine malis tolnetis, in our preſent ſtatute, 
are naturally and properly to be expounded, and underſtood of impoſitions, 
and ſo ought to have been tranſlated, and not as they are, And although 
the word impoſition itſelf, as alſo the word maletout, and malum tolnetum 
may be, as I have confeſſed, taken as well for a new increaſe of cuſtome 
by a lawfull means, viz. by aſſent in parliament, as for an increaſe of 
cuſtome by the kings abſolute power, which is unlawfull ; yet by the 
words that immediately follow it is evident, that this ſtatute doth onely 
intend unlawfull impoſitions, that is, impoſitions laid by the kings ab- 
ſolute power, without aſſent in parliament. Otherwiſe would they not 


have been oppoſed to due and rightfull cuſtomes, as by the words of the 


ſtatute they are, | 

The word ey. But becauſe there hath been ſome exception alſo taken to 
ftom, eufluma, the expoſition of the word c/fom in that ſenſe in which I 
and conſuerudo take it, that is, for cuſtome upon merchandize, for that the 
expounded, ord in the originall is conſuctudo, which ſignifies an uſage, 
and not cu/luma, which is the Latine word we now uſe for cuſtome upon 


merchandize; it behoves me therefore to ſay ſomething touching theſe. 
words, conſuetudo and cuſtuma, for the cleering of this ſcruple, This word 


conſuetude, in his firſt and proper ſignification, doth, I confeſle, ſignifie an 
uſage, or practiſe of a thing time out of minde. But it is evident by the 


records in the time of H. 3. and Ed. 1. this word in a more ſpeciall man- 


ner was applied to all, or moſt of the duties belonging to the crowne by 
reaſon of trade; as, conſuetudo aguæ Thameſis, 0. 55 piſcis vententis ad 


vicum pontis London, conſuetudo que vocatur ſcavagium, conſuetudo que vo- 


catur gauge. But yet more ſpecially it was applyed to that dutie, which 


we, following the ſame rule, becauſe of the greatneſſe of the revenue, doe 


likewiſe per excellentiam call cuſtom. This may appeare by the pipe roll 
of 52 Hen, 3.with this title Conſuetudo mercandizorum, and by divers other 
records of Hen. 3. times. The rolls and records of the beginning of 


Ed. 1. doe likewiſe prove the ſame very evidently, inſomuch that not 


onely that, which in this kinde belongs to the king by the common-law 
and by ancient preſcription, was called conſuetdo ; but in later time, if 
any increaſe were of that dutie, though it came not by preſcription, but 
by grant in parliament, or otherwiſe, yet it till retained the name con- 
uetude, which by continuance of time came to be the proper name to 
that kinde of dutie howſoever it began. And therefore in 3. Ed. 1. you 


ſhall finde, that after the old cuſtome of woolls was increaſcd to a demy- 


marke by act of parliament, yet the word conſuetudo was nevertheleſſe ſtill 
retained, but with an addition; for it was then called nova conſuetuds. 
Nay, though the increaſe were by the kings abſolute authoritie, and upon 
the matter a meere impoſition, yet the king in his commiſſion did alwayes 
call it cenſuetude; as in 16. Ed. 1. the impoſition of foure ſhillings upon 
a tun of wine is, in the kings commiſſion to collect it, called conſuetude. 
Nevertheleſſe, I aſſure myſelf, 
as maletolt or the like, 


The ſeverall applications of this word conſuetuds to all duties whatſo- 


ever belonging to the crowne by reaſon of trade, is the reaſon, as I con- 
ceive, that the word is uſed in the plurall number in the ſtatute of Mag- 
na Charta, per antiquas. & certas conſuetudines ; that ſo they might bee 
ſecure againſt all unjuſt exactions upon merchandizes whatſoever. But, 
as I bave ſaid, the principal ſcope was to provide againſt impoſitions ; 
and by reaſon alſo that the word conſuetudo was taken as well for impo- 
tions as for rightful] cuſtomes, therefore, to make all ſure, they in- 
ſert the words antiquas & reftas, This word conſuetudo in this ſenſe con- 
_ tinued till about the twentieth yeere of Ed. 1. after which time TI cannot 
call to\minde that I have ſeene it upon any record, In ftead and place 
thereof came in the word cu//uma, which 1 find firſt in charta mercato- 
ria an, 31. Ed. 1. where the increaſe of cuſtome by the grant of mer- 
chant-ſtrangers is called parva cufluma; and that which before was called 
, nova conſuetude, doth now begin to loſe, that name, and to bee called magna 
"euſtuma ; which termes of magna euſtuma, intending thereby that increaſe 
made by parliament, anno 3. Ed. 1. upon the three ſtaple commaditics, 
wools, woollfells, and leather; and parva cuſtuma, intending thereby the 
Clones, increaſe granted by the merchants-ſtrangers, an. 31 Ed. i. are 
the termes uſed at this day by the cuſtomers, and by which 
they diſtinguiſh their entries. This word cuſtuma I finde to have been 
alſo promiſcuouſly uſed by E. 1. F. 2. and E. 3. in their commiffions, 
and applyed, as well to increaſe' of cuſtome by way of impoſition or 
by acts of parliament of thoſe times, as to ancient cuſtome upon the ſtaple 
commodities. But regularly none ought to be called cum, but that 
Which is due upon the ſtapſe commodities ; and ſo is it uſed at this day, 
except only cloth; for if it bee laid by act of parliament, it is called 
u ſubſeate ; if without aſſent" of parliament, impo/f, You fee in what ſenſe 
- the words malum tohnetum and the word conſuetude have been uſed in for- 
mer times, and are thereby. able to judge how they ought to be under- 
in this preſent ſtatute, which, as I have aid, ought to have the 

moſt benign interpretation that the words may beare. ede, ae 
But it hath beene likewiſe objected, that in this ſtatute 
there is a ſpeciall clauſe of exception, which 'Jeaveth the 
king at his liberty to lay what impoſitions he pleaſeth, this 
ſtatute notwithſtanding. And that is the words in the begin- 
ning of the ſtatute, A merchants, if > were nat openly 
prohibited before, hall have their paſte, c. which implies, 
ſay they, that if they be prohibited,” which reſts wholly in 
the kings power, then they are not to have benefit of this 
' | ſatute touching the freedome from impoſitions ; and they 
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ppttas pgrectdlo with which, upon ſome records of Henry the third's 


doe all 


the people called it by ſome worſe name, | 
| . | charges within the land, yet the word ayde extendeth to all charges of 


; ; 
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13. The great Caſe of Impoſitiqns. on an Information in the Exchequer, 


be prohibited, they. ſhall have free paſſage (ſaith the ſtatute) without paying 
287 This 1 LOS Jo we that if they be prohibited, they 
may be compelled to pay im oſitions. But that cannot be neceſſarily 
concluded. It implies indeede ſomewhat ſtrongly, that they may bee 
prohibited. The ſtatute of 1 R. 2. cap. 12. inhibiteth the warden of the 
Flette to deliver any priſoner, out of execution, unleſſe it bee by writ or 
other commandment of the king. It may be as ftrongly implied out of 
this ſtatute, that the king may, by his commandment without writ, 
deliver a priſoner out of execution; but the contrary hath 
alwaies been held, The ſame objection, is made, and the 
ſame anſwere may be given to another exception in the latter 
end of this branch, except in the time of w r. a 
I come to the ſecond ſtatute againſt impoſitions, which is 
the ſtatute de Tallagio non concedendo, touching the time of 
the making of which there is great variety of opinion ; for 
it is not, for ought I could ever learne, found any where upon 
record, Juſtice Ra/lall accounts it to have been made 51 of 
H. 3. and with him agrecs an old manuſcript which I have 
ſeen. It may well bee; for in one of the ſtatutes you ſhall _ 
finde a pardon to Humfrey earle of Boham earle of Hertford and Hs 
conſtable of England, 209 to Roger Bygott earle of Norfoike and Sufi 
marſhal of England, who both lived in that time. Thomas of 5 
in his Hiſtory of England ſaith it was made in the 25 yeere of Ed. 1. 
Hee reciteth the ſtatute de verbo in verbum as it is. in our printed bookes; 
otherwiſe I ſhould have thought he had meant another ſtatute againit 
impoſitions made indeede 25 Ed. 1. and found upon the records of that 
yeere, In our printed ſtatutes at large, it is placed laſt of all the 
ſtatutes of E. 1. Though there be ſome diſagreement about the time of 


The ſecond 

ſtatute agzinft 
impoſitions, 

the ſtatute Je 
Tallagio non 
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the making of this ſtatute, yet they all agree the occaſion to be the Wi 

laying of a great impoſition upon wool. The words of Thamas Ha!i/ng- 

bam; Auxit rex tributum lanæ ad 40s. cum prius ultra dimidiam mercam non . 
HM 


daretur. Tata autem communitas ſentit ſe gravatam de vectigali; lana enim 
Angliæ fere extendit ad medietatem valoris terre & vectigal ad quintam partem 
terre, The cuſtome of wools, as you perceive, was in thoſe dayes eſteemed 


to bee the fiſt part of the value of the whole land. It followeth in him, 


that upon complaint the ſubject at laſt obteined the ſtatute I nowe ſpeake 
of, the words of which are, No tallage or ayde ſhall bee 0 or ſet by us or 
our heires in our realm, without the aſſent and good will of arch=biſhops, 
earles, barons, knights, burgeſſes, and other freemen of the land. After theſe 
enerall words, by way of proviſion againſt all manner of burthens what- 
qever to bee laid in time to come without aſſent of parliament, followeth 
in the next branch (ſave one) eſpeciall proviſion for the taking away of 
the impoſition then in demand. upon wools ; which latter clauſe, as it doth 
cleerely ſhew the cauſe of their preſent griefe to bee the fame which our 
chronicles ſay it was, ſo doth it likewif make it evident, what it was 
which they fu ht to be ſecured of for. the times to come, Neither are 
the words themſelves ſo obſcure, by reaſon of the generality of them, but 
that they alſo without knowing. the occaſion of the making of the 
law doe directly point at impoſitions ; for, though indeede ks 
the word tallage be, as I conceive, to be underſtood only of ere 


what nature ſoever. Nay, that even impoſitions themſelves  _ 
have beene called qydes or ſubſidies, which is all one, is evident ene 
by almoſt all the records of the Exchequer here amongſt us, eſpecially by 
thoſe of Ed, 3. time; in which, whereſoever you finde any mention 
made by the King, in his commiſſions, of an impoſition raiſed by him, 
hee ever calls it Ju um Or ; auxilium. So likewiſe, in the _ "OM 
rinted ſtatute of 36 Ed. 3. cap. 11. you ſhall finde, that the 16602308 
impoſition by grant of merchants there mentioned is called a /ub/idte or 
ayde. This expoſition of the word ayde, concurring with the occaſion 
of the making of the ſtatute, doth in my opinion ſtrongly enforce this 
ſtatute againſt impoſitions. And 'tis to bee obſerved, that in this ſtatute 
there is no ſaving or exception of the kings antirnt right, which, as our 
chronicles ſay, was a point principally inſiſted upon at the making of this 
law, earneſtly preſſed by the ſubje& to bee without that clauſe, and for 
a long while ſtood upon by the king, but at laſt yeelded unto in ſuch 
ſort as you have heard. LOTT e 6 
The next ſtatute againſt impoſitions is 25 Ed. 1. cap. 7. 
The words are, Foraſmuch as the more part of thy cominalty hath 
found themſelves ſore agrieved with the malctolt of wools, viz. a 
toll of 408. for every ſack of wool, and have malle petition to bee 
releaſed of the ſame, wee at their re ue/s baue cleerely releaſed it, 1 
and have granted for us and our 8 0 that wee ſhall take na ections. 
ſuch things, without their common en and good will, ſaving to us and our 
beires the cuſtome of waols, ſkins and leather granted before ly the cominally afore- 
aid. I might, in enforcing this ſtatute, rely upon a rule of law for the 
expoſition of ſtatutes of this nature, Omnis impaſitis eſt odioſa, ideo ftrifta 
contra imp» ſitiones, & large ad favorem gravatorum inter pretanda eft ler 
contra impoſitiones data. But there ſhall not need any ſuch favourable con- 
ſtrudtion ; for the words are in themſelves very cleere. The law con- 
ſiſteth of three parts. The firſt is the kings grant of a petition made by 
the commons for the releaſing of an impoſition of 40s. upon a ſack of 
wool, then in demand. When the preſent grief was ended, the next 
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2;E.1. cap. 7. 

cieered from 


care was to preyent the like miſchiefe in all times to come, It there- 


fore followes, And wee have granted for us and our heires, that we Jhall tak! 
mo ſuch thing without their common ofſent, which is the ſecond part of 
the law, The ſaving in the end is the third part. F 
Againſt this general! proviſion two objections have beene made. 

Firſt, that the words »o 10 things. are to be underſtood The get ob- 
only of the burthenſomneſſe and exceſſe of impoſitions, and jeQion, 1b 
not otherwiſe, | No fuch things, that is, ſay they, no ee . N 
CON impoſitions as this. preſent 1 It had N 


| ay farther, that. the very laying of impoſitions doth N a reſtraint | beene. a pogre ſecurity. for times to come, to have left it to the impotr- 
ſub moat. os 1 purpoſe to ſpeake more fully in anſwere of this | interpretation, Wherher or no_impoſitions, which might | en 
| 1 come to ſifew you the weakneſſe of the reaſons alledged | happen to de laid in after ages, be as grievous as the im- 2 4 
for impoflrions, yet I cannot for in this place do ſpeake a Werde or 2 {omg complained of in this time, S one with im mn 
ih inane hers, having the ature now beſory , Bray ty | the other, "Tis fo unoxrain 3 ednptatipn 46 bo nan, e 
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1 can certainly ſay, whether our impoſitions bee more or leſſe grievous then 
cs rate of 408. upon a ſack of wool ? Beſide, how eaſily had this lawe 


2 HY : 
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Veen. 


EX for the time to come is, we will tale no ſuch thing. The ſaving, which 


| in anſwere of their petition, as touching the wooll cauſeth it to be en- 


Sha bee thinks thoroughly of it, can imagine,"that men, worthy to ſit 


W obſerve, the ſaying extends not to woel(s alone, as the petition doth, but 


== do1 conclude. by the ſame reaſon, that it doth extend to all other mer- 
== chandizes not excepted ; for the words are generall, 


| The fourth. By the firſt part of which law you may perceive, that, whereas 


” without afſent of parliament. 


| amble. thereof, reciting the great gift that he had given him at the ſame 
and ꝗth lamb through- 


| therefore his grant; in 


againſt Mr. Richard Bates, Merchant, x 49 


grieved, to mals any ayde, or to ſuftzine charge, if it be not by the common 
aſſent of the 81 zarles, barons and other great men, and the commons of 


at the making of laws, ſhould ſuffer ſuch a thing to paſſe them. Who 


beene to have beene eluded by abating only 12d. or but 1d. in the next 
impoſition ? For, if it be but a penny leſſe, it is no ſuch impoſition, for 

the burden, Therefore it muſt needes bee expounded of 
36 E 1. ler the quality and very nature of the thing complained of, and 


brevie' rm; not of the quantity. No ſuch thing, that is, no ſuch thing as | matter of record for the opening of the fence of this ſtatute, * 77750 

3 this is, that is to ſay, an impoſition, But that, which will | viz. that this charter and the laſt ſtatute were made upon a he land and 

ye « theſeurar," Cleere this objection, is a proclamation made. the very next | petition exhibited in parliament, for a law and charter to be norte impeft- 
++... yeer after the making of this act, in which the king reciting | made againſt impoſitions upon merchandizes. And there Bayes . 


lee iv ead of theſe words, wee will take no ſuch thing, uſeth theſe 
words, nullam aliam cuſtumam ſine communt 7 7 capiemus, not only no 
fuchy but n, ather. By which you may ſee, that che words were then 
"interpreted in that ſence, in which I doe now interpret them. 

But admitting, ſay they, that it bee ſo to bee expounded 
The fecond that the king will lay no other impoſition without aſſent in par- 
obje&ion,that” liament, that is to be underſtood ſay they, no other 1mp3- 
it is only | Janne N R » ; 
| | ſition upon weools, and not otherwiſe; which is their ſecond 


againſt impo- : 5 p 
ktions upon objection. It were a very ſtrict conſtruction for a ſtatute of 
„ rr ſo beneficiall an intent as this is ſo to reftraine it; if there 


were no other words in the ſtatute that did inlarge the expo- 
ſition, But by the words following it is moſt evident, that the ſcope of 
this law is more liberall then ſo; and that the kings intent was for ever 
to ſecure his ſubjects, againſt all charges of this nature, I meane impo- 
ſitions, not upon wools only, but upon any other merchandiſe what- 
ſoever, which I collect from laying all the parts of the law together. — 
The petition for prefent eaſe is to be releaſed onely of the maletolt of 
foure ſhillings upon a ſack of wool, which is yeelded to. The ſecurity 


followeth that, is, /aving the. cu/tzme of woells, woolfells, and leather, 1 


alſo to woolfells and leather, by expreſſe name; by which it is evident, 
that the ſecuritie for the time to come is of a larger extent than to ſtretch 
onely ta wools, as hath been objected. For elſe, to what end ſhould 
woolfells and leather be excepted in the ſaving, if they had not been 
contained. in the generall words, uc ſuch thing? An exception cannot be 
but of a thing contained in former words. If therefore the grant would 
have Lee to woolfells, if they had not been ſpecially excepted, then 


And fo I leave this law cleered of all objections, and very full againſt 
| | . 
The next ſtatute made againſt them, is 14 Ed. 3. cop. 21. 


avid ime the commons had prayed the king not to take of woolls, 
ftions 148.3, woolfells, leather, tyn, or lead, any more than the ancient 
cap.21- clext-  cuftome, the king prayed. them to grant him forty ſhillings 
gate es. upon a ſack of wooll for a. yeer and a halfe, which they 
granted. Whereupon the king, by way of retribution, and 


acted for their ſecurity in time to come, that neither he nor his heires would 
demand, afſiſſe, nor take mare cuſtome of a ſack of woull than fixe ſhillings eight 
pence. and ſo likewiſe upon woolls and leather, no more than the ancient cuftome, 

All this while there is no anſwere given 
touching the tyn and lead mentioned in the petition ; upon which, as 
it appeares, the king had alſo. laid impoſitions. But there doe follow 
certain generall words, by which, not onely tyn and lead, but all other 
commodities whatſoever are freed from impoſitions. The words are, the 
ling promiſed in the prejence / his earles, barons, and others of his parliament, 
no more to charge, ſit, or aſjaſſe upon the cuſtome, but in manner aforeſaid, 
Except theſe words doe extend to lead and tyn, to free them from impo- 
itions for times to come, as well as woolls woolfells and leather are 
freed by the former ſpecial] words, their petition touching tyn and lead 
is no way anſwered. And if they doe extend to tyn and bad. by reaſon 
of the generality of the words, they doe by the fame reaſon extend to all 
commodities; for what more liberall words can there be than theſe ; that 
the king will not charge, ſet, or aſſeſſ upon the-cuſlome? Theſe words, the 
cyſtame, being words indefinite, ate, you know, equivalent to an uni- 


verſall, according to the rule, indeſinitum equipollet uniuerſali. And al- 


though the king doe but promiſe, yet I doubt not but in this caſe his 
promiſe is a law. And it is worth the obſerving, that the lords doe in very 
extraordinary and unuſuall manner ſolemnly undertake," as much as in 
them lyeth, that they ſhall-procure the king to hold the ſame, and th 
they ball in no wiſe aſſint to the contrary, if it be not by the aſſant of the pre- 
lates, earles, bai ons, and commons, ad that in full parliament; and for the 
greater ſurety, and to give cauſe to eſchew all counſell to the contraty 
of this otdinance, the prelates have promiſed to give ſemence upon them that | 
counſell againſ#.'the ſame in any point; which are the very words of the | 
ſtatüte in print. 


— 


Tbe ſtatute of 14, Ed. 3. cop. 21. was yielded: unto. by the | 


. king, upon a petition. exlubited the parliament before, both 
„ohen, by the lords and the commans, praying that a lau might be 
mace againſt impoſitions, as may appeare by the records of the 13 yeere | 
of Ed. g. at which time they, likewiſe prayed, that the king would be 
pleaſed to grant them a charter to the ſame effect, to be intoſled in par- 
lament. Tbe ſtatute you have heard. The, charter followeth in our 
printed -bookes immediately after the ſtatute, where the king, im the pre- 


parliament, that is to ſay, the gth flats, qth /þ 
out the kingdom, which indeed, — very — great gift, (and 


in theſe words: From bencefarth thay: ſhall me 


4 


kings abſolute; power, or by a legall aſſent of the people, 


our ſaid realme of England, and that in parliament, It hath been objectedo, 
that theſe words, = and charge, are to be underſtood of charges within 
the land, ſuch as are taxes and tallages, and not of impoſitions 
upon merchandizes. And this is the only objection made, 
or indeed can be made againſt this ſtatute; for the cleering 
of which, I can ſay no more then 1 I have proved by 


An objection 
that the Nat, 
of 14Ed. q. an. 
21, extendeth 


fore that conjecture of theirs, that it ſhould extend only to 
taxes, and not to impoſitions, cannot but fall to the ground; 
eſpecially ſince there is not in the petition, any mention at allof taxes or tal- 
lages, or of any other charge or aide but impoſitions onely; then which 
there cannot allmoſt be a cleerer proof, then that this law being made 
upon this petition, is to be expounded againſt impoſitions, W hich, if this 
petition had not been extant, would with no leſſe cleernefle have been 
proved, by conſidering the miſchiefe at the time of the makin of this 
law, which was not tallage or taxes, but thoſe heavie impoſitions of 
foure pound and five pound upon a ſack of wool, by wy of: diſpenſa- 


is anſwered, 


tion with the ſtatute of 11 E. 3. cap. 1. of which I have formerly made 


mention, So as this ſtatute, being made in the firſt intention againſt 
diſpenſations for money with a penall law, though the occaſion were 
particular, yet, the words being generall, I held, that with reaſon it may 
be extended againſt all diſpenſations, with penall lawes for money. In parti- 
cular, I hold, that the raiſing of money, by diſpenſutions with the ſtatutes 
againſt ale-houſes, is, if not by the common law, yet by the force of 
this law, unlawfull; for certainly, quod probibitum eſt una via, non debet 
alia permitti. ä 

As for the words ayde and charge, I have already proved, that it was 
a terme by which impoſitions were commonly called in thoſe. 
times. That they were alſo called charges is evident by very 
many records of thoſe times, where complaint is made 
againſt, them, as 21 Ed. 3. numb. 11. Les commons priont que la charge de 
215. ſur ſack de lane ſoit oufle, 21 Ed. 3. numb. 16. The commons 
pray that no charge be ſet upon them without aſſent of parliament,” The 
kings anſwere is, if any impy/ition be levyed unduely it ſhall bee taken 
away. Of this kinde there are very many preſidents, ſo as if the prece- 
dent petition had not aſſured us of the ſcope of this lawe as it doth, the 


The word 
Charge, 


very words themſelves, rightly underſtood, would have made it 


clezre, 5 4 | | 25 | 

In the ſame charter there is another clauſe as beneficiall as this, to 
this effect, all merchants denizens and forreins, except thoſe which be of our 
enmitie, may without let ſafely come into the relm of England with their goods 
and merchandizes, and ſafely tarry, and ſafely returne, paying the cuſtames, 
ſubſties and other profits reaſonably thereof due. The objection to this 
clauſe is very obvious, for what, ſay they, can theſe words, other pro- 
fits reaſonably due, ſignifie other than b ee, for, by the words going 
before, cuſtome and ſubſidies are expreſly named, and there is, ſay they, 
no other third profit upon merchandize but impoſitions, and indeed this 
ſtatute they themſelves have vouched in maintenance of impoſitions. To 
this objection it might ſerve for a full anſweer, that there are other duties 
then cuſtomes and ſubſidies due upon the landing of wares z for exam-. 
ple wharfage, cranage, ſcavage, and ſuch like, the which with more pro- 
bability I may conjeQure to be intended by theſe words, other duties, then 
they can conjecture. it to bee meant of impoſitions. Sed in plants non opus 
et conjecturis. The beſt expoſitors of this act are thoſe that lived in the 
ſame times, and they doe cleerely expound this clauſe to be made againſt 
impoſitions, as may appeare by the record of 21 E. 3, no. 29. for you 
ſhall there find a petition exhibited in parliament by the commons to bee 
relieved touching an - impoſition upon wools, alledging for a reaſon of 
their petition, that every man ought freeh to paſſe, paying the ancient cuſlome 
as it was ordained by the kings charter. This petition againſt impoſitions 
was exhibited by the whole parliament, within ſix yeeres after the making 
of the Charter, as may appeare by comparing the times; and if they had . 
not then thought, that :mpo/itions had been meant to have beene provided 
againſt by this charter, they would not certainly have made ſuch a ſpe- 
ciall reference thereunto, ; f | 
In diſcovering the weakeneſſe of the reaſons alledged in 
maintenance of impoſitions, I ſhall not greatly neede to ſay 
any thing more then hath been ſaid; becauſe the ſtate of the 
queſtion hath beene already ſo thoroughly opened unto you, 
that whatſoever can, with any colour of reaſon, be ſaid for of imfoſi - 
fonpolitionas may receive an anſwer out of that which hath tions, a 
beene ſpoken againſt them. Nevertheleſs, I will in a few words recall 


Anſwers to 
the reaſons 
urged ia 


maintenance 


to your memories their reaſons; and in as fe apply. the anſwers to them, 


with ſome additions of mine one, that, by laying both together in your 

view at one time, the weakeneſle of the one and ſtrength of the other 

8 rr Go Mean rut ghickeds 5240 
t hath beene ſaid, that the old cuſtome of a demi-marke 


upon a eck of wool muſt have his beginn ug, either by the genen, da 


7 gument, thae 
becauſe it 
cannot appear - 
"that the . * 
uncieat euſ 1 


which enn bee no where but in parliament, and cannot but 
appeare of record; but becauſe no ſuch aſſent can be ſhowne, 


By in regard thereof, is to be intended ſo much more] leather, it i how 0 
beneficially). doth in lieu tharcof, for him and his beires, grant to bis records of 3 E. 4. in ibe Teer, that it Pas granted pur 


therefore they conclude,, that it began by the kings abſolute 
8 77 and inferre that the ſame power remains ſtill. The 


ubſtance of this argument is found in my lord Dyer in the 


| op cyted: by me. It war much infotced in the Sxehegquer,: 
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26 E. 1. cap. J. ſtat. printed, per communitatem regni noftri 
nglize, which concurres alſo with the ſtatute of 25 E. 1. cap. 
7. in print; © ſaving to us and our heires the cuſtomes of 
* wools, ſkins and leather granted ap vi by the commi- 
« nalty. aforeſaid.” The pattent roll of 3 E. 1. which hath theſe 
words, cum prelati magnates ac tota comunitas mercatorum regni 
2. 2. M. 1. no/tri nuper nobis conceſſurunt quandam novam conſuetudinem, viz. 
A Far. quolibet ſacco lanes bs. 8d. Cc. being ſomething obſcure, 
are by the concurrence of all thoſe other records fo cleerely expounded, 
as there cannot be, neither now is there, any queſtion made, but that the 
cuſtome of .a demy- marke, and the other old cuſtomes, which by 
my lord Dyer, and by all thoſe who argued for or againſt impoſitions in 
the Exchequer, was held to be due by the common-lawe, was by grant 
in parliament, Nevertheleſſe the ſtrength of the argument they till re- 
taine. Though the demy-mark and thoſe old cuſtomes upon the ſtaple 
commodities were by act of parliament; yet, ſay they, before that in- 
creaſe by parliament the king had cuſtome, and no doubr a ſome cer- 
taine, Otherwiſe could not this increaſe be called nova conſuetudo. Be- 
ſides, fay they, the cuſtome reduced to a certainty by 3 E. r. is only upon 
three commodities, wool, ſkins, and leather. There are many other com- 
modities, which did likewiſe pay cuſtome. How began that cuſtome, ſay 
they, if not by the kings abſolute power? And when was that power taken 
away ? I anſwer, admit it were by the kings abſolute power, yet that the 
king hath cleerely diſcharged himſelf of that power by act of parliament, I 
hope I have cleerely proved. But this queſtion, how began the firſt cuſ- 
'toms, is beſt anſwered by another queſtion, how began the fine for pur- 
chaſe of 7h 1 writs, the fine pro licentia concordandi, the certainty of 
priſage ? Nay, who reduced it firſt to certaintie, that the tryall of 
Tues ſhould be by twelve jurors, no more nor no lefle; that the full age 
of a man ſhould be accounted twenty-one yeeres; of a woman fourteene, 
twelve yceres her age of conſent, and nine yeeres capable to bee endowed ; 
a yeere and a day given to ſue an +; gap oh the like limitation of a yeere 
and day in very many other caſes? In effect, who reduced all the 
known grounds of the common-law to that certainty that now they are ? 


Becauſe wee cannot tell how or when they began, ſhall wee therefore | 


conclude, that they began by the kings abſolute power, and inferre, that by 
the ſame reaſon, they may bee changed at his pleaſure? If the king may in- 
creaſe his fines upon the purchaſeoforiginall writts (which by the ſame reaſon 
hee may doe, that he may doe his cuſtome, nay, hee hath more colour for 
this then for that, becauſe there is no ſtatute againſt this) hee might caſily 
raiſe that revenue to the value of his cuſtomes. But no man can, nor 
will I hope offer to mainteine it to bee lawſull. You ſee the weakeneſſe 
and the dangerous conſequence of this argument, by comparing it to 
other caſes of like nature, To ſay the truth, all theſe things began no 
man can ſay certainly when or how, but by a tacit conſent of king 
and people, and the long approbation of time beyond the memory of 
any man, and yet no man can directly affirm: but that moſt of them might 
begin by act of parliament, though now there bee no records extant of 
ſuch antient parliaments. The firſt parliament was not kept 9 H. 3. 
though it be the firſt in our bookes. If we will give credit to other re- 

cords, and to our beſt chroniclers, we ſhall heare and reade 


Tb ent- of divers parliaments in the reigne of king John, and of his 
71 of predeceſſor Rich. 1. and in the : n of H. 2. of wo famous 


parliaments, one at Claringdon in __— the other at Ged. 
ingten in Northampronfhire, And although our chronicles ſay, that the 
firſt parliament kept in this realm was held 19 Aprilis, 16 H. 1. yet | 
am of opinion, that Milliam the Conqueror held parliaments ; for what 
can be elſe underſtood by theſe words, per commune conſilium totius regni 


neftri flabilitum fuit, which I finde in Mr. Lamberts collection of the 


ancient lawes of Enyland, in the beginning of the lawes of Milliam the 
Conqueror Many of the ſtatutes of E. 1. have no other words. Nay, 


long before+him, in the yeere of our Lord 712. in the time of Inas king 
of the Jeyt-Saxens, I aſſure my ſelf there were parliaments held, and 


that of the three eſtates, as at this day; as may appeare by theſe words 
in the beginning of the lawes of king Inas, in Mr. rt, Suaſu & 
enflituto epiſcoporum noftrorum omnium, * ee natu majo- 
rum populi noflri in frequentia magna: and more plainly in the coneluſion 
of ſome other of his lawes; hoc factum fuit per commune conſilium & afſen- 
fam procerum, comi um, & omnium ſupientium ſeniorum, & populirum tatius 
regni, & per præceptum regis Ine, which are the ſame in Latine which ours 
is in Engliſh, by the king, the lords ſpirituall and temporall, and the com- 
mens, Why might not the cuſtome upon woolls be firſt granted at one 
of theſe parliaments, as well as to have it firſt begun by the kings abſo- 
lute power? There is no more probability of the one than the other, 


Becauſe moſt of the ancient records were burnt in H. 2. time, when. 


the 22 was burnt, ſhall we conclude therefore that there were never 
any ſuch! Vou ſee the weaknes of this argument in all the points 
thereof. I leave it, and paſſe to another. 5 ert | 


The ſecond | : , 
argument, at his pleaſure, which they prove by divers records; 2. F. 1. 
— 4 751. 18. Ro, Par. 2. E. 1. 8 2 fn. 31. E. 1. 2 44. Ro. 
ee Pot. 17 H. 6. Ro. Cle. in dor ſo. 1 5 which they inferre, 
that if he may reſtraine a merchant that he ſhall not paſſe at 
exporting all, he may much more ſo reſtraine him that he ſhall-not paſſe 
ee e except he pay a certaine ſum of money: for this, ſay they, is 
fore he may leſſe than totally to reſtraine him ; and cui I cet quod majus, | 


doit et "wade" licot etiam quod minus. Of this argument my lord Dyer gave 
dy een fight in his caſe of impoſitions, 1 £/iz. and this hath been 

2 .».diverſly-inforced by all that have argued for impoſitions. In 
=, :anfwer of which, I will conſider, how farre the king may 
reſtrain the paſſage of merchants; and then will examine the conſequence 
of the argument. | . | | 0 


o 


For my part, I chink the king cannot ahne the paſſage of ene hatte, i 


and reſolutely, 


but for ſome ſpeciall cauſe; wherein to define _—_ irs 
not undertake. 


to ſay ſor what cauſes, he may, and for what not, I. wil 


Onely let ae inform you, that there is not one ot theſe preſidents vouched 
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The king may, ſay they, reſtrain the paſſage of merchants 


13. The great Caſe of Impofitions on an Information in the Exchequet, 


by them to prove the kings power to reſtraine, but they are upon ſpe. 1 5 


Lingdime. Heſides, they are not reſtraints from all 


furniſh them with munition to be imployed againſt the ſtate, or utter]y 


not be ſpared, or by bringing in of ſome that may be burtfull, Nay, 1 


gence, There may likewiſe be ſuch neceſſaty uſe of their ſhips, as the 
throw of the whole ſtate, 


did not give the king leave to reſtraine their paſſage by his abſolute power, i 
it were very improvident in the higheſt points, which cannot be imagined WY 


up of the paſſage of merchants, moſt of which, as I conceive, were made 
rather for the increaſe of puniſhment, then for want of power in the 


of queene Mary, vouched by me, and is in 


poſition, that the king may by his abſolute power reftraine the paſſage of mer- | 3H 
chants, and have therein granted more then their preſidents prove. But 


is the conſequence good, that becauſe the king may reſtrain, therefore he 
may impoſe upon ſuch as paſſe? Firſt I denie, that in our caſe there is Wn 


2 reſtraint at all, as there was in the caſe of the French wines, by queen 
ary, by her proclamation going before the impoſition. For proofe of 
which, 3 you to the kings letters patents prefixed before the laſt 
book of rates; by which inſtrument, the impoſitions now complained of 
were altogether raiſed. You ſhall finde it no other then a declaration of 
the kings pleaſure ſo to have it, and a courſe preſcribed for levying of it. 
But admitting, that the very laying of an impoſition did implie a re- 
ſtraint, yet I denie the conſequence, becauſe the king may reſtrain to- 
tally, that therefore he may reſtraine for a time, or from certaine places, 
or certaine commodities, or certaine merchants ; this indeed is a good 
argument, d majori ad minus. But becauſe he may reſtraine totally, there- 
fore, that he may give paſlage for Ty is no good conſequence ; for 
in our caſe, there is no reſtraint at all, but it is rather a' paſſage for 
money. If there be juſt occaſion of reſtraint,” the law giveth the king 
power to reſtraine. But when merchants may without hurt' to the ſtate 
have paſlage, as in our caſe, to enforce them to pay for that paſſage is 
in my opinion as unlawfull, as to enforce any man whatſoever to pay for 
doing that which he may lawfully doe. Merchants have, as I may b 
fay, as good inheritance in their trade, as any man in his lands; and 
when it may ſtand with the good of the ſtate, that they may paſſe, they 
ought to paſle as freely without charge impoſed on them, as any min 
ought to hold his inheritance, or any artificer or other tradeſman ought 
to exerciſe their lawfull trades and means of living, free from burdens co 
be laid on by the kings abſolute power. If all others ſhould be free, and 
onely merchants, who adventure their perſons and eſtates in fo many 
dangers, to bring us from farre places ſuch things, as without which we 
cannot ſubſiſt, and to return us profit for our ſuperfluities, ſhould be 
ſubject to involuntarie burthens, their eſtate were of all other mens molt 
unhappy and flaviſh, which, of all other trades, is indeed the nobleſt, and 
moſt worthy to be cheriſhe\, / PII N 4 (-3 

And here by the way note, that, in all other nations of the world, 
where the merchant is ſubject to impoſitions at the kings pleaſure, the 
landlord, the farmer, the artificer, the very plawman, and all others, are 
in like ſort ſubject to taxes and burdens, when the king pleaſeth. The 
merchant is not the man alone that is ſubject to taxes, and all other men 


free. If, in the frame of our common - wealth, it were thought fit to tree 


all other trades and proſeſſions from taxes, much more ought it to be 
thought reaſonable, that our merchants ſhould be free, and by all means 
poſſible ineouraged in their trade; for our caſe is not as it is with other 
nations of the Continent. We are iſlanders, and divided by the ſea from 
all the world, and in that reſpect have ſuch uſe of merchants, as we 
cannot live without them. If therefore any ſhould be free amongſt us, 
it ſnould be the merchant; and not the quite contrary, onely the mer- 
chant charged, and all others free. Plato in his 8. book de Rep. is of 
opinion, that the merchant, for his incouragement to trade, ſhould be 
free from all cuſtome whatſoever, We ſeek only to be free of jnvolun- 
tary impoſitions. But to return to the argument of reſtraint, from whence 
I am a little digreſſed. If it be a good argument, that becauſe the king 
may reſtraine in toto, he may reſtrain in tante; it will not be denied unt 
me, for it followeth neceſſarily, that in caſes where he cannot reſtraine 
in toto, he cannot reſtraine in tanto. But there is no man that will ſay, 
that he may reſtraine the entrance and paſſage of all merchants, to and 
from all the parts of the world whatſoever, without any limitation of 
time, but the reſtraint-to endure for ever, and for all kinds of merchan- 
| dizes whatſoever, of moſt neceſſary and comman' uſe, to he brought into, 
| or Carried out of the realme. There is no man I ſuppoſe will tay, that 
the law hath given the king power to make ſo unreaſonable a reſtraint 
as this; for it were to give him a power to deſtroy merchandize, and con - 
| ſequently to ruine the common - wealtb. Beſide, it were again the law 
of nations, and of reuſon itſelf. It cannot be imagined, that any wiſ⸗ 


law in the world ſhouid allow it. But if our impolitions, as it is . 
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ciall reaſons ; as by reaſon of enmity with ſuch a nation from whence, 
they are reſtrained, or becarſe ſuch a commodity may not be ſpared within 11, 

| | laces, and of al 
manner of merchandizes, but from certain places onely, and for certain 
ſorts of merchandizes. And for my part I thinke that reſtraints in a1! 
theſe caſes, and of like nature, are by the common-law left to the king; 
abſolute power; for if it were otherwiſe, it ſhould be in the power of » 
merchant for a little private Jucre to enrich the kings enemies, or to 


to ruine the common-wealth, by carrying out a commodity which may 


which is more, ſuch may be the occaſion, that the king may, I doubt 
not, ſtop the paſſages of all merchants from all places for a ſhort time, az 
upon the death of the late queen it was put in practiſe, to prevent intelli. 


want of them upon ſome ſodaine attempts may be a cauſe of the over. Wi 
In ſuch caſes as theſe, if the common-law Xx 


of ſo wiſe a law. And yet the kings of this realme have alwayes been 9 1 
ſparing in the practiſe of their abſolute power in this point; for there are an 
little-lefle then 30. acts of parliament, touching the opening and ſhutting 


king; for the breach of a reſtraint by abſolute commandment is puniſh. 
able, as all other contempts, onely by fine and impriſonment, and not 
by forfeiture of the merchandizes, as in the qe; of the wines, an. ;, a 

in fome of thoſe old prefidents. 
If it be otherwiſe, I muſt confeſſe I know not the reaſon of the difference 
of this from other contempts. You ſee, that I have yeelded to their pro- np 


= ze a reſtraint, and that a reſtraint be always the fore-runner of 
| = 8 then ſuch an unreaſonable reſtraint, as I have ſpoken of, 
y { needs be preſuppoſed to have been the ground or fore-runner of our 
5 font impoſition. For ih our impoſitions, are not all the merchandizes 
1 f neceſſary and common uſe charged ? Are not all the merchants denizens 
 K 4 ſtrangers, importing ſrom any part, or exporting to any part of the 
"5 nk; rld, ſubject to the charge ? ls there any limitation of time, but to en- 
= bh for ever? If I ſay ſuch a reſtraint had been unlawfull, which I ſup- 
= | oſe no man will denie, then whatſoever implieth ſuch a reſtraint, which 
our impoſitions doe, is likewiſe unlawfull. But the ill conſequence of 
tis their argument drawne * 70 kings power of reſtraint, will beſt 
1 comparing it to other caſes. 
„ 8 Fa dert dur the king upon ſome occaſion may lawfully reſtraine 
FP the paſſage of all men through the gates of London; as for the purpoſe, 
onen the citie ſhall be beſieged, or in the time of an extreme plague. 
oF Nay is it not 'by authoritie derived onely from him, that the gates are 
© ſhut every night? Doth it follow therefore, that becauſe he may doe it 
upon ſome extraordinary occaſion, or at ſome time, that he may ſhut up 
WE the paſſage ſor ever; or that preſuppoling ſuch a reſtraint by his abſolute 
power, he may lay an impoſition upon every burthen of any thing brought 
nin. or carried out, as the duke of Florence and many other ſtates in Italy and 
1 Germany doe, or upon every man by the poll, that ſhall paſſe thro' the gates? 
XX You ſee the weakneſſe and ny of the conſequence of this argument, 
ind how it tends to juſtifie impoſitions within the land. And ſo J leave 
it, and proceed to the next. : 
: | The ports and haven townes of England are, ſay they, the 
nes: ö d ſhut them upon 
IE coment, that ings; and, in regard there:f, he may open an 5 
IE the pott ste that conditions he pleaſeth, I anſwere, 
IE be keg de . That the poſition, that all the ports are the kings, is 
= 1 45 a not generally true; for ſubjects may alſo be owners of ports, 
e thur them. as may appeare by the patent roll of 3. E. 1. M. 1. parl. 
open whit where you ſhall finde, that king Ed. 1. granted to the /ords 
| N e of port townes the forfeitures granted to him by parlia- 
| fwered, ment, for not duly paying the new cultome of the demy- 
marke within every ſeverall port of theirs, where the merchandizes 
© ſhould happen to be imported or exported, But admitting the truth of 
the poſition, yet is the conſequence as weake and dangerous, as of any of 
the reſt of their arguments. For are not all the gates of cities and townes, 
and all the ſtreets and highways in England the kings, and as much ſub- 
ject to be open or ſhut at his pleaſure, as the ports are? Nay, whenſoever 
we ſpeak of the highway in any law buſineſſe, we call it via regia, the 
= kings highway ; and the king in his commiſſions, ſpeaking of London, 
or any other citie, calls it crvitas 7 London, or civitas naſtra Exon. 
WE Doth it follow therefore, that the king may lay impoſitions upon ever 
man, or upon all commodities that ſhall paſſe through any of thele 
places? Nay the gates of the kings owne houſe, for the purpoſe his 
allace of Meſtminſler, are his in a farre neerer degree then any of thee, 
May he therefore by his proclamation impoſe upon every man that ſhall 
| — fn or out at VMeſiminſter- ball doore a ſumme of money? Doubtleſſe he 
may not; becauſe the king is a perſon publike, and his ſubjects ought 
to have acceſſe to him, as to the fountaine of juſtice, and to the courts 
of juſtice ſitting by his authoritie. I make little doubt, but his majeſtie 
may upon Juſt occaſion cauſe 7 of theſe paſſages to be ſhut, as he may 
alſo the dale at the havens. But when the paſſage may without dan- 
ger to the ſtate be open, and that the ſubjects — paſſe, his majeſtie may 
not then exact money for their paſſage; for the law hath given the king 
power over theſe things, for the good of the common- wealth, and not 
thereby to charge and burden the ſubject. If the king may not exact 
money for paſſage in and out of his court gates, becauſe of the publike- 
neſſe of his perſon; nor for paſſage through the gates of cities; much leſſe 
may he for paſſage out at the ports, which are the great gates of the 
kingdom, and which the ſubject ought as freely to enjoy, as the ayre or 
A | | 
Another of their arguments is this. he king is bound to pro- 
The ſouth 1,7 merchants from fpoile by the enemie; he ought to fortifie the 
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more then he may at his pleaſure increaſe that old, revenue, 
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, 
Ty 


againſt Mr. Richard Bates, Merchant. 


. havens, that their ſhips may there abide in ſafety; he ought, if 
| is bound at occgſion be, to ſend ambaſſadors to forrein princes, to negotiate for 
OE} them; and many the like charges is the king by the law 
| vroteft mer. to undergoe for the protection of his merchants. It is rea- 
chan's z and fon, therefore, that his expence be defraied out of the profit 
the eforeit made by merchants ; and conſequently, that he may impoſe 
is neceflary | A > 
it hould be upon merchandize a moderate charge, thereby to - repay 
in his power himſelf. | TR RED e TH 
2 — Tbe conſequence of this argument is thus farre true. The 
N law expects, that the king ſhould protect merchants. There- 
merchan- fore it alloweth him out of merchandize a revenue for the 
ir et ene, maintenance of his charge, which is the old cuſtame due, 
— bis. as at firſt 1 ſaid, by the common-law. But it is no good 
charge, am: conſequence, that therefore he may take what he liſt, no | 
weed, | 


51 


| which the law giveth him fot protecting of ſubjects in their ſuits, or for 
protecting wards, &c. 15 

Another argument of theirs is this. All other princes of the 
world may impoſe upon merchandize at their pleaſure ; and ſo may 
make our merchandizes leſſe vendible with them, by laying an im- 
poſition upon them, to be paid by us, when they are brought into 
their territories, whereby their owne commodities of the ſame nature 
may be fold mare to the gaine of their merchants, and our merchant 
impoveriſhed, or driven from his trade. They may alſo lay impeſi- 
tions upon our merchants fetching commodities from thence, and 
leave their owne merchants 45 L any impoſition in the. ſame 
caſe ; by which their nierchants ſhall reape all the profit by that com- ible Bats 
moditie, in affording it better cheape to us here, then we can fetch *"\vered. 
it, and conſequently our merchants ſhall be undone. Many the like cafes have 
been put to prove, that if the king of England may not impole, as other 
princes may, they ſhall be able at their pleaſure to deſtroy our trading. 
This I conceive was the ſame as now it is, during all that time from A4. 
3. till queen Mary; and doubtleſſe it could not but ſometimes, during 
that long ſpace, ſo fall out, that forreine princes did put their power in 
practiſe to our a pe os and yet we heare not of any impoſition laid b 
any of our kings by their abſolute power; which may give any man aſ- 
ſurance, that they tooke ſome other courſe to meet with the inconve- 
nience; and indeed the meanes are divers, which theſe our kings uſed to 
prevent it. ; 

Firſt, they were carefull in all their leagues and treaties with forrain 
princes, eſpecially to provide for it; as may appeare by the records of the 
ancient leagues. Neither is there any league of late time, that hath 
not had an article for proviſion in this point; which leagues for the 
moſt part are upon oath on both parts. And yet, for further ſecuritie, 
our kings have always had ambaſladors refident in the courts of ſuch for- 
rain princes, to put them in minde of their leagues, if upon any occaſion 
our merchants have in that caſe happened to be never ſo little wronged 
by them ; and if upon complaint of the ambaſſador, our merchants have 
not found redreſſe, our kings have held the league as broken, and de- 
nounced warre, or ſeiſed all the goods of the ſame princes ſubjects with- 
in England; and I dare ſay there have been more warres undertaken b 
our princes againft forrain nations onely for this cauſe, then for any one 
other cauſe whatſoever. | | 

Beſides, our kings have in this caſe ſometimes made uſe of that' their 
prerogative of reſtraint, either by prohibiting, our merchants from carry- 
ing our commodities into thoſe parts, where they are charged with im- 
poſitions, that ſo by the want of our commodities, forraine princes 
might be enforced to abate their impoſitions laid upon them; 
or by reſtraining the merchants of forrain princes to import or ex- 
pork commodities from hence; by which meanes forraine princes have 

een compelled to deale fayourably with our merchants for the good 
of their owne ſubjects. All theſe are lawfull and ordinary means'to pre« 
vent or redreſſe the inconvenience which may grow by the impoſitions of 
other princes. If all theſe ordinary means ſhould happen to faile, which 
can hardly ſo fall out, and that the laying of impoſitions be indeed the 


The fifth ar- 
gument, that 
all forraine 
princes have 
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only means that is left to redreſſe the inconvenience, why ſhould not 


that be done by act of parliament as well in theſe times, as it was in 
7 Hen. 7. c. 7. to take downe the impoſition of foure ducates upon a but 
of malmſey, impoſed by the Yenetians, and as it was done by queen 
Eliz. the 19 yeere of her reigne, to prevent the laying of impoſitions by 
forraine princes upon ſalt-fiſh, as may appeare by the printed ſtatutes of ' 
19 Eliz, cap. 10? But, as I have ſaid, the providence of the prince and 
ordinary power of reſtraint may very well meet with the inconve- 
nience. 3 | | 

Theſe are the chiefe reaſons made in maintenance of impoſitions. 
The weakneſſe of them, and their dangerous conſequence, you cannot 
but perceive; for, by the ſame reaſons, taxes within the land may be 
as well proved to be lawfull, On the contrary part, you have heard- 
the reaſons againſt impoſitions fortified by many records and ſtatutes in 
the point, 80 as I conclude, that 1mpaſitions, neither in the time of 
warre, or other the greateſt neceſſitie or occaſion that may be, much 
leſſe in the time of peace, neither upon forraine nor inland 'commodities 
of whatſoever nature, be they never ſo ſuperfluous or unneceflary, neither 
upon merchants ſtrangers nor denizens, may be laid by the kings abſo- 
lute power, without aflent of parliament, be it for never ſo ſhort a 
time, much leſſe to endure for ever, as ours. Though this be now my 
opinion, oo am not I fo obſtinate therein, but if yet 4 heare better rea- 
ſon, I will once * change my minde. In the meane while, you fre 
I had reaſon to alter my firſt opinion, 'as being grounded upon very 
weak reaſons, as now they appeare unto me. And io I ſuppoſe they doe 
alſo unto you DH LS rack en EEE Te hot 


cnt, | 


* 


13. The great Caſe of Impoſitions on an Information in the Exchequer, N 


15 tb 
F Mur. Yelverton's argument againſt inpofitions by the crown. (a) ; K 
The queſtion is, Whether the king, without aſſent of parliament, may ſet im- be done; than that the opinion of my ſelf or any other may bre. 7 | 
. 722 wen the wares and grads of merchants exported, und imported, vaile; TA " FP old ey Fs p tl 

05 p 


The occaſion of this queſtion was given by the book of rates late, A 1 
ſet out, affronted with the copy of letters patents, dated Fuly 28. 6 7: 


In which book, beſides the rates, is ſet down every kind of mercha,. 2 F* 


deut of, and into this realme. 


q things have been debated in this parliament, that have 
much concerned the right of our whole nation, of which every 
one of them hath exceeded the other by a gradation in weight and moment. 


The firſt was the change of our name, which was a point of honour, In the firſt yeare of his reigne there is an addition of impoſitions upon 4 in 


wherein we ſhewed our ſelves not willing to leave that name, all thoſe kind of wares, which within the book are expreſſed, and th. 

The name of , ! N b a 8 , the th 
Briton nat by which our anceſtors made our nation famous; yet have | rate of the impoſition as high and in ſome caſes higher than the rate f x 
admittedin wie loſt it, ſaving onely in thoſe caſes, where our ancient and | the ſubſidy: and this declared to be by authority of thoſe letters patents. _ 

28 faithfull protector; the common-law doth retaine it. Hereupon conſidering with my ſelfe, that heretofore the ſetting on of oc of 

_ceedings, The ſecond was the union, a queſtion of greater moment; | only impoſition without aſſent of parliament, upon ſome one kinde of le; 

for that concerned the freehold of our whole nation; not in fo high a | merchandiſe, and that for a ſmall time, and upon urgent neceſlity of 
point as having, or not having, but in point of diviſion and - partici- | actual) war, did fo affect our whole nation, and eſpecially the great coun. 1 

pation, that is, whether we ſhould enjoy the benefits and liberties of the | cell of the parliament, being the repreſentative body of the whole con. 450 

I tas our ſelyes onely, as we and our anceſtors have done, or admit | mon-wealth, that neither the ſun did ſhine, nor the rivers run thei; of 

our neighbour nation to have equall right in them, and ſo make our | courſes until it was taken off by the publick judgment of the whole {tate - teig 

| own part the lefs, by how much the greater number ſhould | I thought it concerned me, and other members of that councell, chat th 

Coke 1, 2. Cal. be among whom the diviſion was to be made, This was | were no leſs truſted for our countrey than thoſe in former times, and po 

iy a. adjudged againſt us both legally and ſolemnly, and therefore | have their actions to guide and direct us, to have the ſame care they had no 
in that we reſt, hoping of that effect of this judgement which we read of | in preſerving the rights and liberties of the people, having now mor: 

( 4% nt ng, wht de e cauſe then they had, for that the impoſitions now ſet on without aſſent zn 


in the poet, | 


of An are not upon one or two ſpeciall kinds of goods, but almoſt . thi 
indefinite upon all, and do extend to the number of many hundreds, i; ¼ 14 


Trot Tyriuſque mibi nullo diferimine habetur. 


gil. E. 
EE ge! 1: | | 
Fr, The third is the queſtion now in hand, which exceedeth 
| /.- |» the other two in importance and conſequence, concerning the | 


a. 


© jects right and intereſt, are daily 


_ © alledges that your majeſties N of that kinde concerning directly the ſub- 


and diſcuſſed in all courts at I/ mier, 
ETOP 2 SP ü | 
Dh A% 1 1 » 


© bounden duty) pray for your majeſties long and happy reign over us. | 
3 8 | Fingdome, 


b F rhole kingdome for it is a queſtion of our very eſſence ; not what we | was neyer heard of, nor read of before, as I conceive. 
ſhall be called, nor how we thall divide that we have, but whether ve | The inducements. expreſſed in theſe letters patents are much upon twi 
mall have any thing or nothing: for if there be a right in the king to | point of ſtate, and with reference to the rights and practice of forraine of 
alter the 9 of that which is ours without our conſent, we are but | princes, For this I will not take upon me to enter into the conſideration gu 
tenants at his will of that which we have. If it be in the king and par- | of ſuch great myſteries, of policie and government, but will only put on 
liament, then have we propertie, and are tenants at our own will : for you in minde of that ſerve out of Tit. Livius the Romane thz 
that which is done in parliament, is done by all our wills and conſents. | hiſtoriographer. Omnem divini humanique moris memoriam abole- Tit, Liv. l.z. din 
And this is the very ſtate of the .queſtion which is propoſed, that is, | mus, cum nova peregrinague patriis & graft preferimus, 5 l 
whether the klug may impoſe without conſent of parliament. * To that which hath been ſpoken for the kings prerogative, I wil _ 
-  Impoſitions are of two natures, orreine and inteſtine. | give anſwer to ſo much of it as I may conveniently in my paſſage co 
-  Inteſtine be thoſe which are raiſed within our land in the commerce | through this debate: wherein I will principally endeavour to give ſatil- pa! 
and depling that is at home within our ſelves, and may aſwell for that | faction to ſuch new objections as were made by the worthie and learncd 18 any 
reaſon be ſo called, as for that veſcuntur — — reipublice, they are | counſellor of the king, that ſpake laſt in maintenance of his majeſties av 
fed and nouriſhed with the conſuming and walting of the entrails of the | prerogative. 3 1 3 _ 
cominon-wealth. Againſt theſe I need not to ſpeake ; for the kings | The caſe in termes is this. The king by his letters patents p.. —Cc w 
learned councell have with great honour and conſcience in full councell | before recited, hath ordained, willed, and commanded, that 28. 5%. A me 
rr e ee eee contained in that boak of rates, ſhall be | 
Therefore I will apply oy ſelf to ſpeak of impoſitions forreine, being | for ever hereafter payd unto. him his heirs and ſucceſfors, upon paine of 70 
the ſingle queſtion now in hand, and maintained on the kings behalfe | his diſpleaſure. Hereupon the queſtion ariſeth, whether by this edict and fot, 
with great art and eloquence. OY e at | 2 orFinance, ly mage the king himſelfe, by his letters patents of his own MY . 
Tue inconvenience of theſe impoſitions to the common-wealth, that | will and power abſolute, without aſſent of parliament, he be ſo lawfully | an f 
is, how hurtfull they are to the merchants, in impoyeriſhing them*in intituled to that he doth impoſe, as that thereby he doth alter the property 5 
their eſtates z to the Eing in the increaſing of his revenues by decay of | of his ſubſects goods, and is enabled to recover theſe impoſitions by deb! 
traffique'z/ and to the whole people in making all commodities exceſſive he at SC... | | hac 
deare, is confeſſed by all, and therefore need no debate, The point of | I think he cannot; and I ground my opinion upon theſe foure niby 
- right is now only * eng and of that I will fpeak with conſcience reaſons... r | | * 
and integrity, rather deſirous that the truth may be knowne, and right [ 3s It is againſt the naturall frame and conſtitution, of the policie of this _ 
| WORD, TE / BR TT „„ Ty „„ | NR ra 
al dy an order of the commons liceneing the publication, this argument ap- * and have been ever freely debated upon all fit occaſions, both in this and all oth you 
. e — lirſt printed in 164m. But it. is here extracted from an edition of -* former parliaments, without reſtchfar which being forbidden) it is .. par! 
| rte runs thus: 5 The Rights af the People concerning Impoſitions, ſtated * for the ſubjeR, either to know, or to maintain his cight and propriety to bis 
1 e eee z with a Remonſtrance preſęnted to the Kings moſt excellent * own lands and goods, though never fo juſt and manifeſt, 7 The, 
'© Majeſty, by theEhonourable Houſe of Commons, in the Parliament, Au. Dom. 1610, It may further pleaſe your molt excellent majeſty to underſtand, that we have row 
ee, Regis Fat. 7. By a late eminent Judge of this Nation.”—The following * no minde to.impugn,. but a deſire to inform our ſelves. of your highneſs prero- ee 
Addreſs to the reader was prefixed, “ To the courteous reader. This excellent * gative in that point, which (if ever) is now moſt receffary to be known ; and Fg 
* treatiſe of the no leſs worthy author, happily falling into my hands, I inſtantly  * though it were to no other purpoſe, yet to ſatisfie the generality of your majeſlies 
© thought it my duty to make that publick, which bad given ſo much uſeful ſatiſ-. * ſubjects, who, finding themſelves much grieved by theke new impoſitions, do lan- act 
© faction to many learned, and judigious, in private; remembring that antient adage, * guiſh in much ſorrow and diſcomfort. © Bhs, . whi 
bonum qud communius, ed prefiantius. | | | * Theſe, reaſons, dread; foyereign, being the proper reaſons of parliament, do | 
I hope it is needleſs to commend: either the reverend author deceaſed, the * plead for the upholding. of this. our antient right and liberty. Howbeit ſeeing it FOR! 
1 treatiſe, its aſe, or ſtile ; finde the authority by which it is publiſhed, is a ſufficient * hath pleaſed Jour majeſty to inſiſt upon that judgment in the Excheguer, as being the 
. c argument of their known wor tn een, . © direQion ſufficient for us without further examination : upon great defire of pow 
* bf; thou kindly accept of his good meaping,, whoſe onely aim in the publiſhing / leaving your majeſty unſatisfied in no one point of one of our intents and proceed- the 
_ © hereof was the common good, it will-be an encouragement to him (and others) * ings, we profeſs touching that judgement, that we neither do nor will take upon do b 
to preſent to thy view, What may hereafter fall into his bands worthy thy fur- us to revenſe.it ; but our;defire. is to know the reaſons whereupon the ſame was | 
ie,, yd Dig 2% EOTERes N Ser” 2 WP, > MD grounded; and the rather, for that a general conceit is had, that the reaſons of nati 
The addreſs to the reader was preceded with the following remonſtrance, which © that — — may be extended much further, even to the utter ruine of the grov 
'was made to kihg James by the houſe of commons 24. May 1610. 2: © © antient Niberty of this kingdom, and of your ſubjects right of propriety. to their of t 
* 4 remenflrance delivered to his majefly in writing, after the inhibition given by bim goods and lands. 1 #4; + Won; eee Te ls — — 
© to the commons houſe of parliament, aſwell by word of mouth, as by letters, not Then for the judgement it ſelf, being the firſt and laſt that ever was given in that lavi 
© to proceed in the examining bis right to impoſe without aſſent of parliament. kind (for ought appearing unto us,) and being onely in one caſe,.and againſt one 155 
: | © To the kings moſt excellent majeſty. man, it can binde in law no other but that perſon ; and js alſo reverſible by men 
Ma gracious ſovereign, | | . © writ of error granted heretofore by act of parliament; and neither he nor any wiſe 
© Whereas we your 3 moſt humble ſubje&s, the commons aſſembled in * other ſubject is debarred by it from trying his right in the ſame or like ca ſe, in A 
- © parliament, have received firſt by meſſage, and ſince by ſpeech from your majeſty, * any of your majefties courts of record at Wefminfer. 8 mak 
* command of reſtraint from debating in parliament your majeſties right of im- ly, we nothing doubt, but our intende proceeding in a full examination of fd! 
* poling upon your ſulyects goods exported, or imported out of, or into this realm; the right, nature, and meaſure of Kong's new impolitions (if this reſtraint had not "oy 
. + yeta ng us to examine the grievance of theſe impoſitions in regard of quan- come between) ſhould not have been ſo orderly and ſo moderately carried and im- F wes, 
ty, time, and other circumſtances of diſproportion thereto incident: we your * ployed to the manifold neceſſities of theſe times, and given your majeſty fo true a ſtitu! 
$ ſaid humble ſubjects nothing eve but that your majeſty had no intent by that view of the ſtate and right of your ſuhjects, that it would have been much to your raigt 
command to infringe the antient and fundamental right of the liberty of parlia= * . 4 940 content and ſatisfaction, (which we moſt deſire,) and removed all cauſes that 
4 ment in point of exact diſcuſſing of all matters concerning them, and their poſſeſ- of fears and jealouſies from the loyal hearts of your ſubjects, which is (as it ought 
- © Rona, goods, and rights whatſoever, which yet we cannot but conceive to be to be) our careful endeavour: whereas contrariwiſe in that other way directed by * it 
I done in effect 5 this command, do with all humble duty make this remonſtrance * your majeſty, we cannot ſafely proceed without concluding for ever the right of their 
. © unto your majeſty. | . © the ſubject, which without due examination thereof we may not do. have 
3 © Firſt, we hold. it an antient, general and undoubted right of parliament, to We therefore your loyal and dutiful commons, not ſwerving from the approved 11 
E. Jae freely all matters which do properly concern the ſubject, and his right or * eps of our anceſtors, moſt humbly and inſtant!y beſeech your gracious majeſty» ne 
* den freedom of debate being once fore-cloſed, the eſſence of the liberty © © that, without offence to the ſame, we may, according to the undonbted right and — 
1 of parliament ie withal diſſolved. | | © liberty of parliament, proceed in our intended courſe of à full examination. of l 
. © And whereas in this caſe the ſubhecte right on the one ſide,” and your majeſties * theſe impolitions : that ſo we may chearfully paſs on to your majeſties huſineſo, muſt 
2 I prerogszdes on the other, cannot“ poſſibly be ſevered in debate of either; we * from which this ſtop hath by diverſion ſo long with held us. And we your ma- bie 
9 jeſties moſt humble, faithful, and loyal ſubjects ſhall ever (according to our v. 


ay 


| kingdothe, which is jut'publicam regni, and ſo ſubverteth the fundamentall 
| jaw of the realme, and induceth a new forme of ſtate and govern- 
— is againſt the municipall law of the land, which is jus privatum, 
| the law of property and of private right. 

ME It is againſt divers ſtatutes made to reſtraine our king in this 
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4 is againſt the Fac iee and action of our common-wealth, con- 
tra morem majorum'; and this is the modeſteſt rule to limit both kings pre- 
WE - ,opatives, and ſubjects liberties, 

1 pon the firſt and fourth of theſe foure principal grounds I will more 
nſiſt chen upon the ſecond and third, both for that in their own mature 
4 they are a more proper matter for a councel of ſtate, to the judgement of 
which I apply my diſcourſe, and they have not been enforced by others ; 
as alſo. for that the other two, as more fit for a barre, and the courts 
— of ordinary juttice, have by ſome profeſſors of the law been already moſt 
EX learnedly and exquiſitely difcufle, 8 1085 | 
For the firſt, it will be admitted for a rule, and ground of 


1 Reſon) ſttate, that in every common-wealth and government there 


1 
of the ſore · and of common right doe _— to the ſoveraign power of 
teizn : that ſtate; unleſs cuſtome, or the proviſional ordinance of 

that ſtate doe otherwiſe diſpoſe of them: which ſoveraigne power is 

poteſtas ſuproma, a power that can controule all other powers, and can- 
not be controuled but by it ſelf, 

It will not be denied, that the power of impoſing hath ſo great a truſt 
Ina it, by, reaſon of the miſchiefes may grow to x A common- wealth by 
= the * K of it, that it hath ever been ranked among thoſe rights of ſove- 

nign power. 

ZE Then is there no 


r 
. 
2 OG 


further queſtion to be made, but to examine where 


s füũtion. | g 
Pp)nue ſoveraigne power is agreed to be in the king: but in the king is a 
two-fold power; the one in parliament, as he is aſſiſted with the conſent 
of the whole ſtate ; the other out of parliament, as he is ſole, and ſingular, 
guided merely by his own will, And if of theſe two powers in the king, 
one is greater than the other, and can direct and controule the other; 


dinata. 4 | | | 
It will then be eaſily proved, that the power of the wing Ji parlia- 
ment is greater than his power out of parliament ; and doth rule and 
controule it; for if the king make a grant by his letters patents out of 
7 liament, it bisdeth him and his ſucceſſors; he cannot revoke it, nor 
any of his ſucceſſors; but by his power in parliament he may defeate and 
; avoyd it; and therefore that is the . power. 

If judgement-be given in the Kings Bench, by the king himſelfe, as 
may be, and by the law is intended, a writ of error, to reverſe this judge- 
= ment, may be ſued before the king in parliament ; which writ muſt be 
C — by the chancellor, upon bill indorſed by the king 
6, himſelf, as the book is 1 H. 7. 19. 6. And the forme of 
dige of the Kings Benth; quia in records & proceſſit, ac etiam 
in rellditione juditii hoguelte, gue fuit in curi4 notrd coram nobis, error inter- 
venit manifeſtus ad grave damnum, c. ms errorem (fi quis fuerit) mods 
| &ebuto corvigi, & partibus preeditiis plenam & celerem juſtitiam 2 volentes, in 
hac parts wobis mandamus, uod recor dum & proceſſum loquele illius cum om- 
nibus ea tangentibus, in preſens parliamentum noftrum ſub figills tus diſtinc tè 
& opert? mittas.& hoc breve, ut I, Sc. not de conſilio & advi ſamento 
domi not um ſpiritualium & temporalium, ac communitatis in parliamenio noſtro 
frædicto exiſtuntis, uiterius pro errore illo corrigendo fieri fuciamus, quod de jure 
& ſecandum logem & confurtudinem regni naſiri Angliæ fuerit fuciendum. 80 
you ſee the appeal is from the king vut of the parliament, to the king in 
parliament; the writ is in his name ; the rectifying and correcting the 
The books, rrours is by him, but with the afſent of the lords and 
| jv not fo, that © Commons, than which there can be no ſtronger evidence 
oe nate to his power in parliament; for in acts of par- 
llament, be they lawes, grounds, or whatſoever elſe, the 
act and power is the kings; but with the affent of the lords and commons, 
which maketh it the tho ſoveraigne and ſupreme power above all, and 
coutroulable by none. 
the kingdome of the ſame nature. As the power to make lawes; the 
power of naturalization; the power of erection of arbitrary government; 
the power to judge without appeale; the power to legitimate; all which 
do belong to the king only in parliament. Others there be of the fame 
nature, chat the = exercife out of parliament, which right is 
grown unto him in them, more in thoſe others by the uſe and practice 
of the common-wealth, as denization, coynage, making warre z which 
power the king hath time out of minde practiſed, without the gain- 
lazing-and murmuring of his ſubjects. But theſe other powers betfore- 
mentioned have ever been executed by him in parliament, and not other- 
wife, but with the reluQarion of the whole kingdome, K 
Lan any man give me a reaſon, why the king can only in parliament 
make lawes ? No man ever read a 
and yet no mon ever read that any k ractiſed the contrary. There- 
fare iu is the originall right of the kingdothe, and the very natural con- 
ſtirution of our Rate and policy; being one of the higheſt rights of ſove- 
raghs power, 80 it is in naturalization, legitimation, an the reſt of 
* — recited; SA DDS. 2 Bt het 0 | ' 5 4 | 
| ot been allesdged chat thoſe, which in this cauſe have enforced 
their reuſbns ſrotf this mdvittte of 908. that the beg cannot alter the law, 

havedivented from the queſtion. oO 8 
Ie under fuvor they have not; for that in effect is the very queſtion 
now im hand; for if he aſbme but of partiament may impoſe, he aſtereth 
the law of Enpland"inv one of theſt two maine fun amental points, He 
muſt ether tales his ſubjects goods from them, without aſſent of the party, 
8 4 the law; or elſe he muſt give his ow letters pattents the 


again Mr. Richard Bates, Merchant. 


de ſome rights of ſovereignty, jura majeflatis, which regularly | 


the ſoveraigne power is in this kingdome ; for there is the right of impo- 


that is ſuproma potgſtas, the ſoveraigne power, and the other is ſubor- | ſc 


. the writ of error is, that it being directed to the chiefe 95 | 
? 


the eonttens ' to prove, that his power out of parliament is ſubordi- | 


8 


Beſides this right of impoſing, there be othets in | 


law whereby it was ſo ordained; | 


53 


force of a law, to alter the property of his ſubjects goods, which is alſo 
againſt the law. ; . f 
That the king of England cannot take his ſubjects goods, without their 
conſent, it need not be proved more than a principle. It is jus indigenæ, 
an old homeborne right, declared to be law by divers ſtatutes 1 
of the realme. As in 34. E. 5 cap. 2. that no officer of “ . 
the kings, or of his heires, ſhaſl take any goods of any manner of perſon 
without the aſſent and good will of the party to whom the goods belong- 
ed. The ſame is declared in many other ſtatutes made againſt priſages 
and purveyances. Neither have ever any kings attempted to go plainly 
and directly againſt that right, but have deviſed certaine legal colours and. 
ſhadowes For their wrongfull doing in that kind, which I doe ig ane 
find were of three ſorts: by way of commiſſion; by way of aner 
loan; by way of benevolence, Commiſſions of all other were privie ſeales. 
the moſt inſolent; for they went out (as it were by authority) Benevolence, 
to levy ayd of the people upon great neceſſity of the common- wealth“ 
Theſe were condemned in parliament, 21 E. 3. numb. 16. upon a grievous 
complaint made of the ule 
parliament: wherein the people doe pray the king, that he would be 
pleaſed to remember, how at the parliament held the 17 year of his raigny 
and at the laſt parliament, it was then accorded, and granted 
by their ſaid lord the king and his councell, that there ſhould 
goe out no commiſſions out of Chauncery for hobbeleries, 


— 


— 


That is the 
Parliament. 


granted in parliament; which ordinances were not obſerved, by reaſon 
whereof the people were impoveriſhed and decayed, for which they prayed 
the king, that he would be pleaſed to take pity of his people, and the or- 
dinances and grants made to his people in parliament to affirme and hold; 
and that if ſuch commiſſions goe out without aſſent of parliament, that the 
commons, which are grieved thereby, may have writs of ſuperſedeas, ac- 
cording to the ſaid ordinance, and that the people be not bound to obey 
them, 


To this the kings anſwer is, 


Si ul tie] ang Fer fuit fait per grand neceſſitie, & ceo del aſſent des prelates, 
countes, barons, & autres grandes & autres h mes des commons adong; preſents, 
neant mdins mire ſeignior le roy ne vet, que tiel impoſition non duement fait 
dit treit in conſequence, eins voct qu les ordinances dont cel petition fait 
mention ſoit bienment gardes. | 5 = 


* 


S The laſt time that ever king attempted that courſe of exac- Stowe: a 
tion was 1 H. 8. upon the taking of the French king at , 77. K. . 
Pavia, by the forces of Charles the fifth, Cardinal /Yolſey, having a pur- 
poſe to put the king into a warre about that quarrel, and finding his 
coffers empty, adviſed this way, to ſend out commiſſions, and by them 
to levie ayd of the people, according to the value of their eſtate. But this 
gave ſuch diſcontent to the whole realme, that it cauſed in many places 
an actuall rebellion ; and the cardinal, being called to give an account of 


viſed Pharaoh to take the fifth part of his ſubjects goods, But when he 
ſaw that would not ſerve the turne, he falſely laid it upon the judges, 
informing the king, he did it by their advice, being reſolved by them of 


report of a point of the common-law, then in a true text of the ſcripture. 
And if any churchmen will endeavor by application of the text of ſcrip- 


would adviſe them to be admoniſhed by the ill ſucceſs of the cardinal in 
this particular action, and by the miſerable cataſtrophe of his whole life 
and fortunes. 5 | VV 
Loans and appreſts were thoſe which we call privy ſeals, Loons and | 
which though they were more moderate in ſhew, yet being ry ea. 
made agiinſt the good · will of the parties, were as injurious indeed as the 
other. The commons in parliament, 25 E. 3. num. 16. made 
2 12 2 complaint to the king againſt the uſe of them, Rot Par. 
and prayed, that none from henceforth ſhould. be compelled 3%, 
to make loans againſt their will; and they gave this reaſon, CITE) 
in their petition, for, that it is againſt reaſon, and the franchiſe of the land, 
5 prayed that reffitution might be made to thoſe that haue made ſuch 
BTR? ARE aties Lo rt „ en I OO nc a 
To this the kings reſcript was; it pleaſeth our lord the ling it br . 
Laſtly, came in, thoſe kinde of 4 1 e which were * | 22 
termed by the fair name of bencvolences; but they became ſo Benevolence, 
.odious, as. they gave the occaſion of a good law to be made againſt 
themſelves, and againſt all other ſhifts and devices, by what new terms 
ſoever impoſed upon the ſubjects. The law is, 1 R. 3. cu. .. 
and is thus. The king; remembring how the commons of this K. 3 68. 
his realm; by new and unlawful inventions and inordinate covetiſe, againſt 
the law of this realm, have been put to great ſervitude and important 
charges and exactions, and eſpeeially by a new. impoſition. called a be« 
\nevolence, enacted by 1 eh: Fe. that the ſubjects and commons of this 
land from henceforth. ſhall in no wiſe de charged hy any ſuch charges of 
imgofitions called the benqualence, not by ſuch Ile thigg 
K 5 if * will deny, that the kiog doth in this cafe take the goods of 
his abs without his aſſent, then you muſt fall upon mine alternative 
propoſition, that the kings patent hath; in this caſe the power of a law; 
to alter property; for ho Fan he, recover the impoſed: by n legal courſe 
of proceedin and by 1 in his court; but upon a title precedent 
him, before ine action braught; which title mult be a property in the fam 


„„ 


he j 1 It giveth nat the right but onely dath'\ manifeſt and d. 
. giveth e zn n pn ant 
whether the kings patent hau the foree and (power, of the law, 

far if it be not n it bath, it aan never be-edneludedy that d 
can transfer" the property of 


. - 
o 
be 


| his ſubjects gogds to himſelf, ithout the | 
nt of wer for fen maun 4 fine fhets mes alert fort non pile. 


5 6 8 4 


of them by the commons, unto the king in 


archers, and other charges to be levied upon the people, if they were not 


this bad advice, did juſtifie this fact by the example of Foſeph, who ad- 


the lawfulneſs of the fact. So you ſee, that great churchmen found more 
ſafety in matter of government of our common-wealth, in making a falſe 


ture, to overthrow the antient laws and liberties of the kingdom, 1 


impalec 1 and how cometh. he by that property, but by his on letteis 
Fl by which he declareth he will haue that ſame-as an imp, ?/ 
Or 


” ” s — 0 0 — o « 
execution of it. 80 in this point abe a W 


t 


And if you give this power. to the kings patent, 2 ſubject the law, and 
ain „take away all rules and bounds of ſettled government, and 
1 . leave in the ſubje& no property of his own, neither do you 
WITS. by this advance the kings power and prerogative, but you 
make him no king; for, as Brafon ſaith, rex eff, ubi dominatur lex, non 
, voluntas. , | | 15 
So we ſee, that the power of impoſing and power of making laws are 
* convertibilia & coincidintia; and whoſoever can do the one, can do the 
other. And this was the opinion of 2 Forteſcus, that reverend and 
honorable judge, a very learned profeſſor of the common-law, and chief 
Ain x juſtice of the Kings Bench, in the time of Henry 6. His words 
' Forteſe, de are theſe, in his book de laudibus legum Angliæ, cap. 9. Non 


laudibus . * poteft rex Anglia ad libitum leges mutare regni ſui ; principatu | 
| In the ſecond. year of H. 4. the commons ſhew that in the 


bas, 4 6.14 namque nedum regali, ſed & 22 ipſe diminatur. Si regali 
tantum proevcſſet its, leges mutare poſſet ; tallagia quogue, & cetera onera impo- 
nere, ip/is inconſultis, 2 dminium leges civilis indicant, cum dicunt quod 
principi placuerit legis habet vigorem. Sed long? aliter pofeſt rex politicis impe- 
ram; quia nec leges ipſe fine ſubditorum | Hear mutare poterit, nec ſubjectum 
" populum”renitentem onerare peregrinis impoſitionibus. In which place I muſt 
interpret unto you, that peregrine impoſitiones be not ſtrange and unheard 
« of impoſitions, as was urged by the worthy gentleman that ſpake laſt ; 


but impoſitions upon traffick into and out of forrain countries, which | 
, is the very thing in queſtion, Further, in the thirty-ſixth 


Forteſe. & chapter, he faith of the king of England, neque rex ibidem per 
a ** by 6, ſe aut miniſiros ſuos tallagia, ie, aut alia quevis onera im- 
en, ponit ligeis ſuis, aut liges corum mutat, vel novas condit, ſine 
 canceſſione vel afſenſu totius regni ſul in 8 So he maketh theſe two 
powers of making law and impoſing to be concomitant in the ſame 
8 Land, and that the one of them is not without the other. He giveth the 
ſame reaſon for this, as we do now, but in other words; becauſe (as he 
faith) in England it is principatus mixtus & politicus, the king hath his ſo- 
veraign power in parliament, afliſted and ſtrengthened with the conſent 
of the whole kingdom, and therefore theſe powers are to be exerciſed by 

him only in parliament. In other countries they admit the ground of 


the civil law, quod principi placuerit legis habet vigorem. . Becauſe they have 


an abſolute power to make law, they have alſo a power to impoſe, which 
hath the force of a law in transferring property. pa 

+ Ph, Com. Comines, that lived at that time, in his fourth book, the fir 
+ 6,4.44p, chapter, the fifth book, the eighth chapter, taketh notice of 
n > this olicy of England, and commends it above all other 


ſtates, as ſettled in moſt ſecurity ; and further to our purpoſe laieth 
this ground, that a king cannot take one penny from his ſubjects with- 


out their conſent, but it is violence. And you may there note the miſ- 
-chiefs that grew to the kingdom of France, by the voluntary impoſitions 
firſt brought in by Charles the ſeventh, and ever ſince continued, and 
encreaſed,'to the utter impoveriſhment of the common people, and the 
loſs of their free councel of three eſtates. And if this power of impoſing 
were quietly ſettled in our kings, conſidering what is the greateſt uſe they 
make of aflomblin of parliaments, which is the ſupply of money, I do 
not ſee any likelihood to hope for often meetings in that kind, becauſe 
they would provide themſelves by that other means. And thus much for 
.my firſt reaſon, pony upon the natural conſtitution of the policy of our 
kingdom, and the publike right of our nation. . ; 
SK 2. For the point of common-law, which is my ſecond rea- 
Asia em- ſon, it hath been well debated, and nothing left unſpoken 
Won es that can be ſaid in it; and therefore I will decline to ſpeak 
wo prope, of that, which other men have well diſcuſſed; and the rather, 
ü r for that there is nothing in our law-book directly, and in 
point of this matter; neither is the word (:mpeſition) found in them, un- 
3 * til the caſe in my lord Dier, 1 Elix. 165. for we ſhall finde 
. „„ 
E. 10s Where, 28 afterwards ſhall appear. Vet I will offer ſome 
anſwers to ſuch objections as have been made on the contrary in point of 
common-law, and have not been much ſtood upon by others to be 
anſwered, | | | 
The objections that have been made are theſe ; that from the firſt book 
of the law to the laſt, no man ever read any-thing againſt the' kings 
power of impoſing. No judgement was ever given againſt it, in any of 
the kings courts at Viſiminſtor. Other points of prerogative as high as 
this, diſputed and debated, his exceſs in them limited ; as in 
42: AT. p. 9. the book of 42. Af}. pl. 5. where the judges took away a 


commiſſion from one, that had power given by it to him under the great 


ſeal to take ones perſon, and to ſeiſe his goods before he was indicted, 
So maſter Scrogs caſe 1, and 2. El. Dier. 175. the power of 
7, anda, Z. the king in making a commiſſion to determine a queſtion of 
Bir uns right depending between two parties, notably debated, and 
ruled againſt the king, that he could not grant ie. | 
To this I anſwer, that caſes of this nature, of which the queſtion now 
handled is, have ever been taken to be of that extraordinary conſequence, 
in point of the common right of the whole kingdom, that the ſtates would 
never truſt any of the courts' of ordinary juſtice with the deciding of 
them ; but aſſumed the cogniſance of them unto the bigh court of par- 
liament; as the fitteſt place to decide matters ſo much concerning the 
whole body of the kingdom. As 2. Ed. 3. 7. it appears that Ed. 1. had 
granted a charter to the men of Great Yarmouth, that all the ſhips of mer- 
chants, coming to the port of Tarmouth, ſhould land their goods at their 
haven, and not at any other haven at that port, as at Garne/on, and Little 
- Yarmouth, which were members of that port. This was very inconvenient 
- forthe merchants, and a great hurt to traflick, and therefore the charter Was 
queſtioned in the time of Ed. 2. and adjudged good by the council. But the 
parties not contented with this judgment, in the ſecond year of king F. 3. 
ban order in Parliament made upon a petition there exhibited againſt this 
ie brought a /eire [facies out of the Chancery returnable in the Kings 
; Perch, s queſtion/ again the lawfulneſs' of the patent. And in that 
ſule the cauſe was notably debated, and thoſe reaſons much inſiſted 


1 13. The great Caſe of Impofitions on an Information in the Exchequer, 


in the cuſtody of the ports. But the matter ſo depending in the 

ordinary court of juſtice, a writ came out of the parliament, and did 
adjourn it thither again, where it gave occaſion of a good law to be made 
to prevent the like grants, and to make them void notwithſtanding any 
judgment given upon them, and to make ſuch judgments alſo void. 


— — 


The ſtatute is, 9. ZE. 3. c. 1. And in the parliament rolls, 9. E. 3. . 1. 1 


| 0 - Every ali 
2. H. 4. num. 109. we finde a notable record, which gives 14 3 


| warrant for the proceeding in parliament in this manner as may car) 


the great wonder made by ſome men, nothing hath been notwith. 


done in this buſineſs by thoſe that ſerve in the parliament, ſtanding any 


but in imitation of their worthy predeceſſors in the like caſe, charter 
| pk on 


. b ann judgment 
time of R. 2, by the means of John Waltham, biſhop of 82% thereupon, 
bury, treaſurer of England, wrongfully, without authority of 38. and 17, 
parliament, and by reaſon of a judgment given in the Exche- ** © 
 quer, 16, and 17. R. 2. by the barons there, againſt certain 


otherwiſe then in ancient times had been, and therefore they prayed, they 
might pay their priſe wines in the manner they had uſed to pay, not- 


this buſineſs of an higher ſtrain, and alwaies handled elſe- | 


the priſage wine hath been paid contrary to the judgment ever ſince. 

In 1, El. Dier. 165. upon the complaint, made by the mer 5 
chants, of the impoſitions ſet upon cloth by queen Mary, b 185. * 
her abſolute power, without aſſent of parliament; the cauſe 


thing againſt it in our year books, for there is nothing of it. 


viz, that cuſtom is originally due by the common-law of England; it 
can then have no other ground or cauſe, but meerly by the kings 
royal prerogative, as a right and duty originally belonging to his crown: 
which if it be, it muſt neceſſarily follow he may impoſe, for that is but 
the exerciſing of that right. To prove this was alleadged 

the caſe 39. E. 3. 13. by which caſe it appeareth, that king 39 E. 3. 13. 
| Fobn had a cuſtom of eight-pence on a tun of wine in the port of Sourh- 
ampton, but the book doth not tell you that the king had it by preroga- 


tive, and he might have it as well otherwiſe; as by preſcription, or 


convention, which ſhall rather be intended, by reaſon of the certainty 
of the ſum paied ; for if it were by prerogative, he might take ſome- 
times more, ſometimes leſs at his will, the right being indefinite, and 
the quantity limited onely by his own diſcretion. A common: perſon 
may have ſuch a cuſtom certain, as 18. El. Dier. 352. The „„ 
mayor of London hath the twentieth part of falt brought into 2 "ind 
the city by aliens, which is a great impoſition, but is good 
by e originally, and hath received. greater ſtrength ſince, by 
acts of parliament made for the confirmation of the liberties and cuſtoms 
of the city of London. So it appeareth that Jobn of Britain, 
had cuſtom of the ſhips that arrived at his port of Little Tar- Div. 43. 
mouth, worth twenty pounds per annum. And theſe inſtances do infer, 
that a cuſtom. may be otherwile then by prerogative, and therefore it is 
no good argument to conclude,. the king had ſuch a cuſtom, therefore 
© he had it by prerogative.” _ ie en ory . 
The book in 30 H. 8. Dier. 43. was much preſſed on 
this point, which ſaith that cuſtom, belonged. to the king at 57 py 
common-law, and doth inſtance in wooll woollfells and * 
leather, begun at the common-law, but abridged by the ſtatute of 14 E. 3. 
cap. 21. flat. 1. But this appeareth to be a great error, ang 
miſtak ing in the book; for we do finde, that that cuſtom of 241% . 
woolls woollfells and leather was begun by a grant in par- 3 


liament, as appeareth in ſtatute 15 E. 1. cap. 7. The words be, granted 


© to us by the commonalty aforeſaid; and the laſt mention before was that 
the king had granted to the biſhops, earls, barons, and all the common- 
alty of the land, &c. Novemb. 3. Ed. 1. The king recited in his letters 
patents, that prelati, magnates, ac tota communitas mercatorum regni, granted 
this new cuſtom. And ſo the ground and motive of that opinion being 
falſe, all grounded upon that muſt needs be erroneous. r 
It was objected, that the king boldeth at this day the encreaſe of four- 
pence in the pound, over due cuſtom, paid by merchants aliens accord- 
1 the purport of the charta mer catoria 31 H. 1. by meer 
right of prerogative at the common-law ; for by that grant poke Thar, 
of the merchants he cannot hold it, they being no body po- 9 * 


litick at the time of the grant; and therefore the grant is Turri. 


meerly void to binde in ſucceſſion; and yet the merchants aliens do pay 
it at this day. ee. | 3 K n 
It is agreed, that by the common-law a contract with a number 
not incorporate bindeth not ſucceſſion. But we muſt take notice, that 
they, by whom that grant was made, of the augmentation of cuſtom, by 


three · pence in the pound, and other encreaſes, 31. H. 1. were merchants 


aliens, who by the law of merchants and nations may contract to bind 
their ſucceſſors in matters of traffick. For their contracts are not ruled 
by the common-law of the land, but by the law of nations, & por legem 
mercatoriam, as the book Caſe is, 3 Ed. 4. 10. and there was a good con- 


ev of priſe wines for two ſhillings the tun, and other immunities, 
which all merchants aliens hold and enjoy at this day, by ſorce of that 
contract made, 31 B. 1. for a ſtranger paieth now but two ſhillings 
the tun for priſage, whereas it ſtandeth an Englibmen;.in; much more. 
The rule of commutative juſtice, maketh the contract available to the 


king againſt the merchants, becauſe be parteth with part of his priſ- 


to the merchant; and maketh it available to the merchant againſt the 
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king, becauſe he giveth him encreaſe af cuſtam above that is due by 
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hath been in this caſe, notwithſtanding the judgment in the bie merchag. Y 
Exchequer, and declares to the kingdom, that, notwithſtanding Abe * 


merchants of Briſtol, and other places, paſſage had been taken for wines 7 


withſtanding any judgment given in the Exchequer, or other ordinance Bl 
made by the ſaid treaſures, contrary to the antient uſage ; which peti- 
tion the king granted, and the judgment thereupon became void, and 


was thought too weighty to be decided in any one court; but, as it ap. 
peareth in the book, it was referred to all the judges of England, who 
divers times had conference about it. So it may well be, there is no- 


ee O5yge. was this, which was made in the laſt argument, 


ſideration given them by Oo nge this encreaſe of cuſtome, as diſ- 
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againſt Mr. Richard 


8 „ , Jaw. But the ſtatute of 27 E. 3. cap. 26. heretofore cited, 
nt E. 3. e. goth make this point clear without ſcruple, which confirmeth 
155 the charter of 31. E. 1. entirely; and by that the encreaſe of 
cuſtom by three pence in the pouhd, which is by name mentioned in the 
ſtatute, is now due by act of parliament, 5 

If you will have the king hold this encreaſe of cuſtom by prerogative, 
ou go directly againſt his meaning; for it appeareth by that which pre- 

{ently followed this grant, that the king took this enereaſe of cuſtom by 
way of contract onely, and not by way of prerogative; for the ſame year 
following he directe th his writs to the officers of his ports, reciting the 
contract made with the aliens by charta mercatoria ; adding further, that 

ſome denizens were willing to'pay the like cuſtom, upon the fame-im- 

munities to them to be granted, and doth aſſign his officers to gather it, 
dut with this clauſe, /i gratanter & abſque coertione ſolvere voluerint, ita 


' 
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122 invite ſoluendas nullatenits diſiringatis. Nothing can more plainly 
expreſs, that the kings intention was not to demand this by way of pre- 
rogative, ce ot the | | | 
in the crown, as of right to have cuſtom, how cometh it to pals this 
rerogative never yet had fruit or effect? For this J can maintain, that 
the king of England hath not one penny cuſtom or impoſition upon mer- 
chandizes, elder then the fourth year of queen Mary, that he holdeth 
not by act of parliament, and Dy the peoples grant. The eldeſt, that he 
hath, is that of woolls wooll-fells and leather, and that is by act of par- 
| © lament, as appeareth in the ſtatute 25 E. 1. cap. 7: the 
tonnage and poundage by parliament in the firſt year of every 
kings reign, and the aliens encreaſe of cuſtom by parliament 
27 E. 3. cap. 26. Then this (prerogative hath been much 
neglected, that it was never called on to be put in execution, 
--untill now of late years. 90; eee Pork enn IN 
Concerning the ſtatutes made for reſtraining our kings 
from the excreiſe of this pretended prerogative, ' which is the 
A third matter J ſtand upon; thoſe that have maintained the 
kings prerogative in this point, have endeavored to interpret thoſe ſtatutes 
to extend onely to reſtrain him from impoſing upon wooll wooll-fells and 
leather, which are ſtaple commodities. And the reaſon they give for this 
reſtraint, more then for other goods, is, becauſe the king by ſtatute is 
reſtrained to a cuſtom certain for thoſe commodities, as the half mark a 
ſack of wooll, and half a mark three hundred wooll-fells, and thirteen 
ſhillings four pence a laſt of leather; and therefore great reaſon he ſhould 
not exceed this cuſtom in theſe commodities; ' © PEEL, 
This objection receiveth many anſwers. Firſt, it appeareth both by 
the expreſs letter of divers of the laws made in this point, by the 'oc- 
J caſion that induced the making of the laws, and by the execution of 
them, that all other wares and merchandiſes, as well as thoſe of the 
ſtaple, were within the purpoſe and intent of thoſe laws. 2 the 
reaſon alleadged, why there ſhould be reſtraint for the ſtaple commodities, 
rather then for the other, is miſtaken; for the lords and commons did 
grant to E. 1. by act of parliament the cuſtom of the half mark for wool! 


25 E. 1. cap. 7. 


27 E. 3. cap. 
26. 


4. Reaſon, a- 
pinfiſtatutes, 


and includeth no reſtraint in it, but rather a fayourable extention, quite 
contrary to the ſence of the objection, according to that rule of interpre- 


by reaſon that the occaſion of making ſuch laws was the actual impoſing 


dum mentem extenſruam legis, extend this law to other wares and 'merchan- 
dizes that are within the ſame miſchief? If we look to the reaſon of the 
law, we ſhall make no doubt of it: for that is, becauſe the impoſitions 
were without aſſent of parliament, not becauſe they were upon ſuch and 
ſuch commodities. Beſides, thoſe laws ſo made are declarativæ juris anſi- 
qui, non introdutlive nos. n een r 

In the enumeration of thoſe | 
to this purpoſe, I will endeavour rather to anſwer the objections made 
againſt them, then to enforce the ſenſe and meaning of them, which is 
very plain and open, and needs no interpretation. The firſt ſtatute en- 
forced is mag. charta, cap. 30. made in the ninth year of H. 3. by which 
it is enacted, that all merchants ſhall have free egreſs and regreſs out of 


fue omnibus malis tolnetis per antiquas & vettas \conſuetudines. In which 
words we may infer, that both the uſe and right of impoſing are abſo- 
Jutely excluded, and debarred; for conſuetade, Which in this caſe is to be 


in money, as our Englh word cuſtom in one ſence doth ſignifie) im- 


not by power and enforcement, which cannot be a cuſtom; and therefore 
it cahnot be an impoſition ;. for that ariſeth meerly out of the will and 
power of the impoſer, and is againſt the will of him upon whoſe goods 


which jt is qualified, -antiquum and rectum, do deſcribe it to be of that 
nature that it cannot be an impoſition, ' For antiguum, in legal conſtruc- 
tion, is that which is time out of mind, that is not an impoſition ; for 
then by continuance of time it ſhould grow a right by preſcription,” and 
were juſtifiable. Rectum implieth a limited right, which inferreth there 
may be a Wrong, and exceeding of that right, Which is not in impoſitions; 
for if there be a right in the king to impoſe, the quantity, time, and other 
circumſtances are in his diſcretion ;* the right is Mime. And if he ſet 


4 


SE 4223 was 


The exceſs maketh it a burthen, but not'a wrong. 


never ſo ſma 0 | 
further obſerve; that, in the ſtatute,” walum tolnetion, which 


We ma 
is'evill toll, | 
tuch; by which is inferred, 


oP 


ad unjuſt.” This is made more evident by 4 
ſixteenth er of H. 4 Which was a mandat ſent by the kjn 
toners öf nis ports for the execution of this law made in 9. 
by it i commanded,” uod amuilus mercateribur in por rum Jium Ornientibur 


7 


10 aliguem mercatorem de reg no & poteſtate naſird ad præſtationes & cuſtumas 


but by force of the contract. If there were ſuch a prerogative 


wooll- fells and leather, which was matter of meer grace and liberality, | 


tation, gratioſa ampliari decet, odioſa reſtringi. And admit ſome laws be | 
made expreſly to reſtrain impoſitions upon wooll wooll-fells. and leather, 


upon thoſe goods at that time, ſhall we not by good conſtruction, ſecun- | 


ſtatutes which 1'conceive make dire ly 


and into this realm, with their goods and merchandizes, to buy and ſell, 


taken for uſage, which is ms, (not improperly for portorium, a duty paid 


plieth a beginning and continuance by conſent and will of the parties, 


it is ſet. But take conſurtuds either for mos or portorium, the epithites with, | 


on never ſo N an impoſition, there is as much right in it, as if it de 
I = 2 


is ſer down by way of antitheſis to 'antigua, and Fabry ronſur””| 
4 that exactions upon wares and merchandizes | 
not qualified with theſe two properties of antiquum and rium, ite evil 
by a record in the T⁸². of che 
to the cuf⸗ 
3. where- | 
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tum vinit, & aliis merchandizis, ſcire faciant, quod ſalvb & ficur? jg, C,. 
in terram Angliæ veniant cum vinis & merchandizts ſuis, faciendo 16. H. 3. 
inde reftas & dubitas conſuetudines, nec fibi timeant de malis tolnetis, 
que iis faciat rex, vel in terrũ ſud fferi permittat. By this record the word 
ronſuetuds is interpreted to be ms, not pertorium ; otherwiſe it ſhould have 
been ſolvendo conſuetudines, not faciendo. Allo theſe words antiqutum & retum 
in the ſtatute in this writ are rectum & debitum, which doth more enforce 
a muy of right and duty, which by no means can be intended in im- 
oſitions. | . | 3 
l Objections againſt this law were made in the laſt argument. Firſt, 
that it was made for aliens. This is true; the words of the law do 
plainly ſhew it was made for aliens. But if the ſtate was ſo careful to 
providh for them, ſhall we not judge, that with denizens it was ſo al- 
ready? And that this ſtatute was made to extend that liberty by act of 
parliament to aliens, which denizens had by the common law, ſucceed- 
ing times did ſo conceive of it, as appeareth by the ſtatute” f., OY 
of 2. E. 3.cap.g. The words are, that all merchants ſtrangers 
and princes may go and come with their merchandizes in England after 
the tenor of the great charter, and that writs be thereupon ſent᷑ to all the 
ſheriffs in England, and to mayors and bayliffs of good towns, where need 
ſhalf require. 5 150 e e ee Mages Rog 

A ſecond objection was made in the laſt argument, out of thefe words 
of the ſtatute of mayna tharta, that merchants might freely traffique, vii 
publict antea prohibiti fuerint + by which was enforced,” that the king had 
power to reſtrain and prohibit traffique ; therefore to impoſe.--It'is agreed 
there may be a publick reſtraint of traffique, upon reſpects of the common 
good of the kingdom; but whether that which is called publica prohibitto. 
in the ſtatute, be intended by the king alone, or by act of parliament," is 
a queſtion :* for ſuch reſtraints have ill been by parliament.* But admit 
the king may make a reſtraint of traffique in part for ſome'publick reſpeR 
of the commonwealth, he doth this in point of protection, as triiſted by 
the commonwealth to do that which is for the publick good of the 
kingdom; but if he uſe this truſt to make a gain and benefit y impoſing, 
that is a breach of the truſt, and a ſale of government and protection. 
But more of this ſhall be hereafter ſpoken in the anſwering of the main 
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objeftions. 3 e Oy e ee de 
The next law is that notable ſtatute of E. 1. in the 25. acu2,q 1-4 
year of his reign, made upon the very point in quieſtion. The EE 
words are theſe. * And foraſmuch as the moſt'part of the ebriiinodalty of 
© this' realm find themſelves ſore grieved with the/male toll of woolls; that 
© is, to wit, a toll of forty ſhillings for every ſack of wooll, And Have pe- 
* titioned to us for to releaſe the ſame; we at their requeſt have clearly 
© releaſed it, and have granted for us and our heirs, that WE Hall not take 
* ſuch things without their. common conſent and good will, ſavitig ts us 
* and our heirs the cuſtoms of woolls ſkins and leather, granted before by 
the commonalty aforeſaid.” RA ae bon = 3 
Againſt the application of this law to the queſtion now in hand, 
many objections were made; ſome out of matter precedent to the law, 
ſome out of the law it ſelf, ſome out of matter ſubſequent and following 
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* "A bb abje&ion made out of the body of the: ſtatute, by thoſe which 


r which there waß ne cauſe of complaint, 
| - DE 10 is gi Firſt 


mops was not onely yr this impoſition on wooll, but divers other bur- 


' 66 & uk, .. fixteentÞ year of his reign; and an accompy. made for it 25. 
F and 26, But it appeareth by the record of the aecampr, fut 
3 it was made for the time ended before tle ſtatute made: as 
„ from the eighteenth. of | * 
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36 13. The great Caſeof Impeſitions on 


22 all; yet if his own be detained from him by the king, he hath no 
other writ or action to recover, but a meer petition /upplicat celfitudini, &c. 
80 as if the word petition to the king infer defect of right in the petitioner, 
N gan be no caſe where the king can do the ſubject wrong. 5 
ſecond objection out of the body of the law is, that the king doth 
W that impoſition of forty ſhillings, which implieth a right ſetled 
in hi 3 er 
B 27 this I anſwer, 171 is no neceſſary inference, whereſoever a 
relents of right is; for it is uſed for claim onely, or where poſſeſſion was, 
though wrongful, and that is majorem ſecuritatem, guia abundans cautela non 
nacet, - But in this caſe, a releaſe was very expedient, and for ſome re- 
ſpect neceſlary, to extinguiſh a right the king had in this impoſition 
agaioff the merchants themſelves. For this impoſition, though it were 
ot ſet on hy aſſent of parliament, yet was it not ſet on by the kings ab- 
Jute power ; but was granted to him by the merchants themſelves, who 
were to be charged with it. So the grievance was the violation of the 
right of the people, in ſetting. it on without their aſſent in parliament, 
not the damage that grew by it; for that did onely touch the merchants, 


” 
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be could not jultly complain thereof, becauſe it was their own act and 


af, t. This appeareth by two notable records, the ane 
Ts wy . F. 1. 4 © RIG ths RE and barons of the Exchequer 
85. Remy in Treland, to diſcharge the merchants there of impoſitions on 
-%9ſ -  woolls; in which the king reciteth, /icet in ſub/id:ium guerre 
regis pro reuperands terrd V aſconiã mercatores gratanter concefſerunt per bien- 
| tantum duravit guerra, de ſacco lang, &c. The other 
| record is the writ of publication, that in 26. E. 1. went, out 
T6, Ft. Fer the ſtatute of 25, in which writ the king reciteth thus, 
— cum nos ad inflantiam communi'atis regni noftri remiſerimus cuſiu- 


u 403. nobis nuper in ſußſidium guerre nofira contra regem 


ha 1 part, was upon theſe words, that the king 


ye. on 1 
1 

ntion of the law was limited preciſely to impo- 

me ſet: upon wooll, and not on other commodities, which are not 
ings, but other; and for this they alledge this reaſon, that it 

was not probable, when the complaint was only for: an impoſition, on 
wootl, that the king would give a remedy for other things not ſpoken. of, 


h | 
ſwer is given many ways. out of the, /aving 
© act, which Ab N * thin 5 = to wooll, as to wooll-fells 
id leather ; erg the purview of the a& by theſe words, ſuch things, 
0 ag to more they, £ » wooll; for there needs no ſaving, but for 
at which is contained in the purview. Neigen. the reaſon alledged, 
hat no more by likelihood. ſhould be remedied but for wooll, becauſe 
jely that was complained of, is falſe; for the complaint of the com- 
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thens and eg the like nature. And this will appear if we 
e all the parts of the law, the one with the other; for this law is 
in the form of a charter written in French, and beginneth, rd by the 


grace of 


God, e. and is an entire grant, and inſtrument without frac- 


var 16h 
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power of laws given unto them in the parliament, in the fifth. | 
ear of his reign, |. | 


— 


an Information in the Exchequer, 


| pacliamenc%y which ſuch impoſitions are given to the king, in which 
they are called, moſt commonly by the name of aids, as proceeding of 
good will and benevolence. cen 
+ The fourth ſtatute alledged on this part is that of 5. E. 2. „ 
c. 14. juſt in point of the matter in queſtion ; and therefore 14 3 0 
I will ſet it down as I finde it verbatim in the record in the . 
Tower, Enſument novelles cuſtomes ſont levies, & antients enhaunces, 
come ſur levies drapes, vine aver du pois, & autre choſes, purguoy les mer. 


chantes veynont pluts volement, & meynes de lien, menynent en la terre, Q te; " 
merchants eflgangers demurront pluis longment gue ils ſeleyent faier, pur le qui! WE 


demoure le choſes ſont le pluis enhaunces que is ne ſoloyent eflre, al dummage dt 


roy, & de. ſon people. Naus ordinons gue taut manners de male tolls, levies puirs | 1 | 


| de coronement de r:y Ed. fils de roy Henry, ſeyent entirement ouſtes, & de tout 
eflreints pur taut jours, nient. contriſteant le chartre que le dict rey Ed. fift a 


| iſe de la city de Londres, & ſans afſent de baronage, &c, Savant neque 
| dent al rey le cuſtome de leynes,. peulx, & de quirs, &c. 7 aver les dbet. 


the raifin 
and therefore all new impoſitions and cuſtoms were diſcharged charta mer- 
catoria, by which, cuſtum,. that was encreaſed on aliens, was taken away; 
and the reaſon alledged ; becauſe it was ſans aſſent de baronage, and againſt 


king bis cuſtom of wooll wooll-fells and leather, /i aver les doet. 
Great wars have. been raiſed againſt; the credit of this law in the par- 
liament houſe, and three things have been eſpecially objected againſt it. 
Firſt, that it is no law; Sr it was enforced upon 2 king by ſome 
of the nobility that were too ſtrong for him, the realm being then in 


Secondly, that in itſelf it is unjuſt, as in taking away the cuſtom 
ranted to the kin by charta mercatoria, 31. E. 1. — in making doubt, 
whether the king {hou d have the cuſtom of woolls, c. by thoſe words, 
ſaving it to him, fi aver les diet. F | 
The third objection is, that if it were a Jaw, it is repealed. - 


| 6} oy To thefe I give particular anſwers, 


To the firſt, that this ſtatute was made both at the inſtance of the 
king and people, with a purpoſe and intention on all parts to ſettle things 
in a ſtay and order, both in the kings houſe and commonwealth ; the 
king and his nobles ſtanding in good terms, when this buſineſs was taken 
in hand. And it was begun and ended with great folemnity and cere- 
mony. For the king in the third year of his reign gave commiſſion under 
his great ſeal to 32 lords, ſpiritual and temporal; of which Fa 
there were eleven biſhops, eight earls, and thirteen barons; * 12 
they being as committees of the higher houſe to deviſe ardi- 0:4", 5. E. 2. 
nances for the good government of his houſe and his realm. 

In which commiſſion he doth for the honor of God, the good of him 
and of his realm, of his free will, grant to the prelates earls and barons, 
and others elected by the whole kingdom, full power to ordain the ſtate 
of his houſe and realm by ſuch ordinances as by them ſhould be made, 
to the. honor of Cod, the honor and profit of holy church, the honor of 
' bimſelf, the profit of him and his people, according to right and reaſon, 
and the oath, he made at his coronation. Theſe joyning with others of 
| diſcreet commons in parliament, and taking every of them a ſolemn oath 
for their ſincere. demeanor in the buſineſs, did make this and other ordi- 
nances, which were ſo woll liked of by the king, that, after they were 
made, he took an oath to obſerve them, and cauſed them to be publiſhed 


in Pauli church-yard by the biſhop of Saliſbury, by denouncing excum- 


munication againſt all that ſhould wilfully infringe them; „%. 4 


and by his letters pattents dated 5. O#. 5. regni ſui, did ſend Kat, 08. 
| them through 
forth to be obſerved, thereby ſignifying his great liking and 08. 


h the realm to be publiſhed, and from thence- 8575 go. 


approbatjon of them; after which they had the force and zu, . 8 


The fecond objection, which is the unjuſtneſs of the law, inſtanced 
in, two points; the taking away. of charta mercatoria, and the doubting 
of the kings right to the cuſtom of wooll-fells and leather, c. To the 
firſt of theſe, I deny it to be unjuſt, but to be according to the law of 


England, and liberty of the kingdom: for that charter did contain in it 


divers grants of things which were not in the power of the king to grant 


without aſſent of parliament the trial per medietatem lingua, and other 
things tending to the alteration of the law, and burdening of the people; 


and therefore that charter never had his undoubted and ſettled force, until 
it was confirmed by act of parliament, but lay aſleep almoſt twenty years 


together, without being put in execution, between 5. E. 2, and 27. E. 3. 


when it wWwas confirmed. For the doubt that is ſuppoſed to be made in 


the ſtatute of the kings right ta the cuſtom. of wooll wooll-fells and lea- 
ther, I take it, there is no ſueh doubt made: for the words, ſauing th: 
kings right; te the cuſtam A una, , aver lis dat, have this conſtructidn, 
that is, at ſuch. times as he ought to have it: ſo the word þ . ath the 
ſignification. of qguande ; for it had been a ſolly to have made a ſaving of 
that, of the right whereof they had doubred ; neither is it likely but that 
they would have taken it away, if it had not been lawful. But there was 


Without the 
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uno" 
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no..calpur to doubt of the right of it; for- it; was given by act of par- 


1484 i- 104 
The third objeRQion. 
E 


merchants aliens, pur ceo que il fuit fait contre le grand chartre & encount1e 1: 
| franch 1 


By this law is recited, that by the levying of new cuſtomes, and by 48 
of old, traffique was So wand and all things made dear; 


the great charter. And this is further with this clauſe, faving to the 


tumult and mutiny about the quarrel of Peirce of Gaueſton, ſo never had 9 
the kings free conſent; but he gave way unto it for fear of greater 


liawent, and ever continued in farce without challenge or exceptions to 
| the lawfulned F ſhes 
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But it is further urged, that although there were tio formal 'repeal of 


- vet it was never put in execution as a law, but even preſent! 
reg: lg was rejected, and uſe and practice went quite againf 
it: and for-inſtance hereof, a record was vouched;. that E. 2. held him- 
ſelf ſo little bound by lit, as that in the 11. year of his reign he ſet an 
ons Saks aver de pois, and divers other kind of merchandizes. + To 
this I anſwer, that if it were true, that a weak and impotent king, 
as he was, did contrar to the law, doth this make the law void, and 


10 law But if we look into the whole record, and ſcan this action of 
F. 2. from the beginning of it unto the end, we ſhall finde it a very 


inſtance to prove the practice and execution both of this law of 

E. 2. and of that in 25. E. 1. For it is true, that E. 2. in the ele- 
venth year of his reign did borrow of the merchants a certain ſum of 
money, above the due cuſtom of woolls, wooll-fells, wine, aver de pois, 


leather, and ſuch other goods imported and exported. But it appeareth | 


by the record, he took it but for one year; he took it by the advice and 

| cCounſel of the merchants; and he took it per viam mutui, as 
g, a loan. The direction of the writ is, colleoribus mutui nobis 
vat wi þ per mercatores altenigenas & indigenas de certis rebus & merchan- 
ifs uſque ad certum tempus fuciendi. This was done in good: terms, he 
did. not claim it as his right, but did borrow it, which J do think is a 
ood evidence againſt his right. But what became of this? The ſtate 
would not abide it, for all theſe fair ſnews. And therefore afterwards the 
king ſendeth out other writs, by which he diſchargeth all merchandizes 
of this loan, ſaving only wooll wooll-fells and leather; and for the loan 
taken upon thoſe commodities, it was limited to continue but until Mi- 
chaelmas after, and good ſecurity was given to the merchants by the cuſ- 
tomers to pay themſelves, by way of defalcation, out of the cuſtoms which 
ſhould be due after Michaelmas, thoſe ſums which were ſo borrowed of 
hs Fallin them. The words of the record are worth the obſerving, cum 
17. F. 2a. pro expeditione guerre Scotia, & alits arduis & urgenttbus neceſ- 
7 11 fitatibus nabis multiplictter incumbentibus, pro quarum exoneratione 
guaſi infnitam pecuniam refundere apor tebit, pecunia plurimum indigeamus in 
præſenti, & nuper pro es quod exitus regni & terrarum noftrarum, ſimul cum 
pecunia nobis in ſubventi ne præmiſſorum tam per clerum»quam communitatem 
regni noftri conceſſa, ad ſumptus predidtos cum feſtinattone qua expediret factendos, 
nos ſciunt; exquirentes vias & modos, quibus poſſemus pecuniam habere com- 
modius & decentius pro premiſſis, de conſilio & adviſamento quorundam merca- 
torum tam alienigenarum quam indigenarum viam invenimus infra 2 VIS, 
and ſo ſetteth down the manner of the loan, and the ſecurity for the pay- 
ment of it. This, I take it, was neither an impoſition, nor a wrong in 
any reſpect. Alſo by the firſt record it appeareth, that the loan ſet on 


1 wines, aver de pois, and ſuch other commodities, beſides wooll wooll-fells 
and leather, Were preſently diſcharged by E. 2. which ſheweth they were | 
taken to be within the intent of the ſtatute of 25. Z. 1, 


Orr % The fifth ſtatute alledged on the behalf of the ſubject is 


| <flat3,copan” that of 14. E. 3. at. I. cap. 21. by which the commons pray 


the king to take no more then the old cuſtom of the half 
mark. The king prayeth aid of the commons for a time above the cuſ- 
tom upon his neceſſity of wars. And the concluſion is, that by that act 


> the king doth grant, that after the feaſt of Penticgſt, twelve moneths fol- 


lowing, he will take no more of woolls wooll-fells and leather but the 
old cuſtom, and doth pramiſe to charge, ſet, or aſſeſs upon the cuſtom 
dut in manner as aforeſaic. NT OTE ee 
z The fixth ſtatute is 14. E. 3. flat. 2. cop. 1. The king, doth 
fiat, N grant by way af charter to the prelates earls barons com- 
mons citizens burgeſſes and merchants, that they be not 
from henceforth charged nor grieved to make any aid or ſuſtain charge, 
if it be not by the common conſent of the prelates, eacls, barons, and 
other great men, and commons of the realm, and that in parliament. 
Theſe two ſtatutes grew- __ an occaſion of an impoſition; ſet on 
wooll: by the king without aſſent of parliament. . Little hath been ob- 


jeded againſt them, but only to the firſt, that it was obtained of grace, | 


and not upon inſtance of right, which they gather out of the words of 
the law, which are, the commons pray the king that he would ſtabliſh, 
© that from henceforth no more then the old cuſtom be taken”; The like 


| -reaſoh may be made againſt) the king out of the ſame words in the ſame 
law; for the king in the ſame act prayeth the commons to give him an 


impoſition upon woolls for a time above the old cuſtom. But the record 
of the petitions exhibited in parliament, on whigh theſe two laws are 


4 


-made, cleareth the objection. ' * 


po 


The firſt was delivered by the lords in this form, les gran 4 


bun Fs = volunt, that the male toll, ſet on woolls newly, be altogether 
| mum, 5. aahbated, and that the old cuſtom be held, and that they may 


baue this in point of charter, and by inrolment in parlia- 
ment. This word, uslunt, had been too high for a ſuit of grace, and 
therefore muſt be intended of right. The commons petition in form is 
ſomewhat humble, but in effect and purpoſe is rough and; ſtern. The 
Ret, Pg. Words are theſe: the commons pray that the male toll of 
9 woolls be taken as it was uſed in antient time, which is now 
num, ig, Enhanced, without the aſſent of the commons, and grandes, 
_ Þ as we conceive; and that if it be otherwiſe demanded, that 
ir 
Accorditg to theſe petitions, the firſt of theſe two laws is by inrolment 
in parliament ; the ſecond is in form of a charter: the firſt doth expreſs 
\ſome fpecial commodities ; the ſecond doth reach generally at all. 
"14.8. 4, © be ſeventh. law directly touching this point is that 14. 
(Pats, 6, a. E 3. flat. 2. cap. 2. the king doth. grant according to the 
great charter, that all merchants denizens and foreigners may 
without let Tafely come into the realm of England with their goods and 
merchandizes, and ſafely tatry, w_ ſafely return, paying the ſubſidies, 
cuſtoms and other profits. reaſonably due. Upon the words of this law, 
was great advantage taken in this, that beſides cuſtom and ſubſidy, which 
Somprehend all kX certain and ordinary duties the king hath upon the 
"Yo and of merchants, there n | 
+ YO Ah N 3 N + 


F. 
: 


on without aſſent of parliament upon wooll, wooll-fells, leather, 


e of the commons may arreſt them without 1 challenged. 


ogainf My, Richard Bates," Merchant. 57 


duet Theſe they affirm cannot be underſtood: but of impoſitions by the 
king without aſſent of parliament. — 2 

To this Lanſwer; if they were. not duties due to the king beſides cuſ- 
tom and ſubſidy, which might ſatisfie the intention of theſe words, this 
objection might have had forme colour in it; but it is plain, that beſides 
theſe two, there are other profits due to the king-upon merchants goods, 
as ſcavage, tonnage, and the like, And you thall finde a % . 
petition in parliament, 50. E. 3. againſt the raiſing of theſe E. 3. av, 163, 
above the old rate. | e ee ts, | 

The.eighth law is 15. E. 3. flat. 2. cap. 5. whereby it is en- 
acted, that every merchant may freely buy and ſell, and paſs 
the ſea with their merchandizes of wooll and all other things, N. 
paying the cuſtom of old time uſed, according to the ſtatute made in the 
fal parliament in Mid-Lent, which was the fat. 14. E. 3. /fat. 2. cap. 2. 
This law doth expreſsly exclude the novelty of impoſitions. 

'The:.ninth law is that 18. E. 3. fat. 1. cap. 3. whereby 3 f. 3. har. 
it is enacted, that the ſea be open to all manner of merchants 1. c. 3. 
to paſs with their merchandizes where it ſhall pleaſe them. . 

The tenth is, 27. E. 3. flat. 2. cap. 2. for the aſſurance of 27. E. 3. fat, 
merchants- ſtrangers and other, the king doth will and grant *“ 
for him and his heirs, that nothing ſhall; be taken over the due cuſtoms, 
not taken of them. to his uſe by colour of ſuit, or in other manner againſt 
their wills, | | | ” ' 

The eleventh is 38 E. 3. cap. 2. that all manner of mer- 


15. Z. 3. Nat. 
A. CG 5• 


chants aliens and denizens may buy and ſell all manner of 83.2, J+ 6%. 
merchandizes, and freely carry them out of the realm, paying 
the cuſtoms and ſubſidies thereof due. 

The laſt is 22 H. 8. cap. 8. by which it was enacted, that 
tables ſhould be ſet up in ports, by which the certainty and 1 Ag - 
very duty of every cuſtom, toll, and duty, or ſum of money, © | 
to. be demanded and required of wares and merchandizes, han and may 


plainly appear and be declared, to the intent that nothing be exadted 
otherwiſe then in old time hath been uſed and accuſtomed. 


ment was at that time, that nothing was due upon wares and merchan- 
dizes but that which was certain, and had been antiently due; by which 
impoſitions are excluded, whoſe qualities are novelty and incertainty,' as 
being ſet on as preſent occaſion moveth, and proportioned for quantity 
and other circumſtances as the will of the king directeth. 
_ Theſe are the laws, which I conceive-moſt directly tend to the reſtrain- 
ing the kings of England from the exerciſe of that irregular power of im- 
poſing, at the firſt offered by them to be put in execution, yet not preſſed 
as their right, and never practiſed but upon oppoſition of the-whole ſtate, 
and at laſt deſerted. and given over until of late; as by that which fol- 
loweth in the fourth place will appear. | 
My fourth and Jaf aſſertion is, that this practice of im- 
oſing without aſſent of parliament is contra morem majorum.  # 
n this I will make an hiſtorical perluſtration of the times 34 
paſt, whereby I will diſcover and make known, what paſſages 
have been in this buſineſs in this kingdom, and eſpecially/in er tim 
the high court of parliament for the ſpace of 300 years and more laſt paſt, 
ſince the beginning of the reign of E. 1. gene which time, and not 
before, this kingdom hath grown into the glory and reputation of fo- 
raigne traffique. And as à worthy gentleman of the kings learngd 
councel made certain conſiderations upon this | queſtion, framed and 
ſtrengthened out of the greatneſs of his wit and reaſon 3 ſo I groundin 
wy ſelf upon the practice of former times, which is the ſafeſt rule 
whereby to ſquare the right both of king and peopſe in this common- 
Wealth, where their right is jus conſuetudinarium, a right that groweth by 
ane practice, I will propoſe unto you certaine obſervations out of the 
action and experience of former times untill the raignes of the two late 
queens z. by which you may the better ground and frame your judgements 


* 


in the determination of the right in this queſtion. e 
1. My firſt obſervation is in point of circumſtance, that there never was 

any impoſition ſet, but in time of actuall war, and duplicatis urwillis ; 

they were ſet on very rarely and ſparingly, but for a ſhort time, and that 


the occaſion. not ſo ſenſible, the continuance to be perpetual, the number 


ſome few inſtances of theſe circumſtances out of the records themſelves. 
The maletole of wooll, ſet on by king F. 1. Which gave 


22 E. 1. orig 
merchants. The record faith, mercatores gratanter concgſſonunt Töeſ. 42 K. 
in ſubſidium guerre regis.» It further ſneweth, it was for his fo Scac. 
neceſlity of warre, which then was great alſc ub „8 6 hg 

For the time of E. 3. there need not many inſtances 3 for Fal. 10. . 
his whole raigne was almoſt an actuall Warfare. As in 3: %% 8, 
the ſixth year of his raigne for his war in Scotland and Ireland, in the 
thirteenth year of his raigne for his war in France, ſeverall impoſitions 
were ſet on. & ae wit T4 Men od 
that forty ſhillings impoſition was upon a ſacke of wooll by the grant of 
A and INE wry way hos! T1 hed a PORE PETS 

In the twentieth yeare of king EZ. 3. it appeareth inthe, 
record, cht the impaſition then put upon C Sils was byrthe,. r 
aſſent of merchants for two years, for the neceſſity the king hae 


1 


2. My ſecond obſervation is, never any impoſition was ſet on by the king 
out of parliament, but complaint was made of it in parliament z and not 
one that ever ſtood after ſueh complaint made, but remedy was afforded.far 
it ; et qyod rex inconſylte facit, tonſulto r evecavit, his ſoveraigne power control- 


| 4 


büt gave ſatisfaction to the complaint by T of theſe three wa,] 


* 55 — 


By this late law it appeareth, that the judgment of the whole parlia- 


certaine and definite, and upon ſome few. commodities, and that by the 
aſſent; of the merchants that were to beare the burthen. In our time 
many hundreds, almoſt no kinde of commodity ſpared. I will, give you 


the occaſion of the ſtat. 2 yeare of his raigne, was given by 5, 1 f 


In the ſeventeenth year of Z. 3. the record. in the Tewer-mentioneth, | 


in his paſſage over the ſea, to recover his right, and to defend the realme, _ 


led his ſubordinate. In which it is a thing very.notable; that: the king in 
na one caſe ever claimed, or ſo much as ever named his right or-preroga» - 
tive, 'which-no doubt would have been done, if it had been thought due, 
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Fer. Jetters written from the kin 


this my third obſervation, is, that the ki 
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eth that be claimed them not as due, for then he needed not give 
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- theis favor, - | 
ng he by waving his preſ 


gift by — xv as an aide which he had ſet on 

4 power as an mpoſition. b a , 

6 +  Inftances of the firſt. 25 Z. 1. the impoſitions of wools 
3. Ne F taken off, and n law made againſt it, and the king undertook 
28.6. for him and his ſueceſſors to doe ſo. no more. 38 E. 3. 26, 
1. %% the impoſition: of three ſhillings foure-pence on 4 ſacke of 
is 3: ap, © Wooll put off upon complaint; and a law made againſt it, 

 yojv1; 39 E. 3. ca. 2. The like ſtatute 45 Z. 3. ca. 4. upon a com- 
ab fl. 3. . plaint of an impoſition on wools made in parliament, 45. E. 
** 1. 3. u. 42. Rot. Parl. 

mb. „ Inſtanees of the ſecond. 21 E. 3. nv.'11. a petition upon an 
23. £.3.n, impoſition of 25. upon a ſacke of wool, 28. upon a tunne of 
24. K. Parl, Wine, and ſix- pence upon aver de pois, all diſcharged preſently, 


ſaving the 2s. upon a ſacke of wool, and for that intreated that 


it might ſay till Zafer following, and ſo it did, and was then taken away. 


Inſtance of the third. 25 E. 3. uu. 22. the commons made petition againſt 


an impoſition of fourty ſhillings upon a ſack of wool granted to the king 
und by their act. 


or juſtice ; but becauſe his warres were 


by the merchants, ſhewing that they ought not to be 
he king did not claime ri 


| | . 
ent poſſeſſion, and takin that of their | ſuch impoſitions were made, "0 
his abſolute | of the prelates barons and ſome of the commons preſent ; yet he will i 
not that ſuch impoſitions not duly made be drawne in conſequence, 
acknowledgeth an impoſition not to be duly made, though 
with the conſent of the higher houſe and ſome of the commons, becaui: 
it was not in full parliament: much rather he would have thought (0, 


great, upon his requeſt had it granted unto him for two. yeeres by act of 


N and pretended no title of prerogative, neither was it ever 


poken of. 


3. My third obſervation is, that our kings have acknowledg- 


| "whe wh that it is not their right. Z. 1. in his writs he ſent to the 
The. **. officers of his ports to levie three-pence on the pound over 


the old cuſtome of the denizens as well as of the aliens, and 


to ſuffer the denizens to enjoy thoſe privileges the aliens did enjoy by the 


payment of the encreaſe of cuſtome, doth 
that they ſhould not take it of denizens againſt their will. The words 
of the record expreſs it very fully: cum mercatores extranet & aliemgenz, 
' pro quibuſdam libertatibus eis per nos cenceſſis & priſeis noflris quibuſeunque re- 
nt A nobis de bonts & merchandiſir ſuis quibuſcunque infra regnum & poteſta- 
tem noftram adducend, ultra antiquas cuflumas dare conceſſerint preflationes & 
 cuſlumas ſubſcriptas, vin. and ſo ſetteth down the increaſes, and amongſt 


the reſt this three-pence upon the pound, and ſo proceedeth, ac quidam | 


mercatores. de tegno nere & poteſlate neflra, ut ipſis diftis libertatibus & 
inmunitatibus uti & gaudere, & quad de prifis mo guieti ſe 
Pofſint, preflationes & cuflumas hujuſmodi de bonis & merthandiſis ſuis nobis 
ſelvere velint, ut accepimus, afſignavimus vos, Qc. ad cuſiumas & preſia- 


tions pradiflas de mercatoribus de regno & poteflate noſtra colligend. qui eas 


gratanter & fine coercione ſolvere valuerint. ; ita tamen quod aliquem- mercato- 
rem de difta regno & poteflate noſira ad preſlationes & 

nobis invite ſo end. nullatenus diflringatis, Surely if E. 1. had claimed the 
+ prerogative of impoſing, he would never have given theſe cautions in the 
- requiring of that which he had taken to be his due, as that they ſhould 

not exact it of any of his ſubjects that were not willing to pay it, nor 

trouble nor diftraine them for it. 

2 In the twelfth yeere of E. 3. we finde the record of certaine 
being then at Barwick in the 
$:otti/h warres, unto the archbiſhop of Canterburie, in which 

letters the king ſeemeth to have a great confidence in the de- 
votion of the archbiſhop, and therefore earneſtly intreateth him to 
rye his enterpriſes with his prayers to God, and then addeth 
further : IST SS Na | | "*H 

Ad bac „cum fopulus regni naſiri variis oneribus, tallagits, & 2 
tiombus,. 23 N eee ( — , 5 referimus) ſed inevitabili neceſſi- 


give this direction expreſly; 


cuſtumas hujuſmodi 


Ll 


5 13. The great Caſe of Impoſttions on an Information'in the Exchequer, 
| 1 by diſcharging them quite, and making ſome good law againſt 
Secondly, by intreating the people to hold them ſome ſhort time by | (ſo they be in this caſe) nor other things laid upon the peo- 


In the one and twentieth yeere of F. 3. a petition was ex- 
hibired in partiament, that levies be not made by commiſſion F. 1. 


ple unleſs they be granted in NN The kings anſwer is, if any 
t was by great neceſſity, and with aſſent 


Here the ki 


if it had been by the king alone. 


raigne made a ſpeec 
in which ſpeech is contained very notable matter, and very pertinent to 
our — 

the kings ſpeech uerbatim as it is entred upon the parliament roll, and 
then I will make a paraphraſe upon it. N Say, and ye 

* firs come to this my court of parliament for the commons 
* of this my realme. The cauſe why I have cald and ſum- 74a bern 
* moned this my preſent parliament, is, that I purpoſe to 8 
© live upon mine own, and not to charge my ſubjects but 7% die 7e. 
© in great and urgent cauſes, concerning more the weale of i 4 
© themſelves, and alſo the defence of them and of this my : 

© realme, rather than mine owne pleaſure, as heretofore by commons of 


© will be as tender and kinde unto me in ſuch caſes as heretofore any 


© the grace of God 
© reigne as righteouſly upon you, as ever did any of my progenitors upon 
© commons of this my realme in dayes paſt, and ſhall alſo in time of 
need apply my perſon for the weale and defence of you, and of this my 
realme, not ſparing my body nor life for any jeopardy that might hap- 
pen to the ſame,” 


his ſubjects; by which I gather he did acknowledge a cer- 


and not tochar | 
property of that which was his ſubjects from that which 


tain and diſtin 
was his own, which exc 


much of his is his owne; for that is his which the king will leave him ; for 
there is no limit or reſtraint of the quantity, the right being admitted, but 
onely the kings will.-- The ſecond thing I obſerve is this, that in charging 


of them, and the defence of them and his realme, than his owne plea- 
ſure 3 wherein he condemneth thoſe occaſions that grew upon exceſſe of 

rivate expence by over great bounty, or otherwiſe, and admitteth onely 
fuch as grow by reaſon of warres, or other ſuch like publique cauſes con - 
cerning the whole ſtate, The other bound or limit is, that thoſe burdens 
ſhould be ſecundum morem majorum, as heretofore had been done and 
borne by the commons to his anceſtours in time of need. The third 
thing I obſerve is, that he acknowledged theſe burdens did proceed out 
of their good-will and kindneſs, and not out of his right and preroga- 
tive; out of theſe words, that he truſted they would bee as tender and 
kinde to him in ſuch caſes, as heretofore any commons had been to his 
progenitors.--And laſtly, wee may note the recompence promiſed by 


tate. compulfi de eiſdum oneribus ipſum adbuc relevare non valemus dictum po- | the king to his ſubjects, for their good wills and kindneſs, his good- 


lum, ut tantam neceſſitatem n:/lram humiliter & benigne patiatur & carita- 


 tionibus & eleemoſynis ſuis, ( oneribus predifiis, que non ex maliiia vel preſump- 
tion veluntaria ipſum even, non ob/lantibus) exhibeant caritatem, indul- 
"gentiam mruneribus & aliis modis, quibus ſecundum Deum videbitis piis exhor- 


ius ſuſtineat, & 77 quam penes nos concepit ds cetero inſlanter in ora- 
g 


' Sationibus inducatis, & ns penes eundem excuſetis ; ſderamus namgue per Dei 


gratiam, 'cujus manus cuntiis indigentibus ſola ſufficiens, & largiflua com- 
33 lengſiciis compenſativis dictum populum viſit 
8 opportunis. | 


& conſolari pro loco and the principal cau 


neſs and grace, his juſt and righteous government, the jeopardy of his 
body and life for their weale and defence. Did this king aſſume to him- 
ſelfe a right to lay burdens on his ſubjects at his own will without their 
aſſents, that offered to buy them at his need with the price of his blood, 
moſt ſacred relique in the kingdome ? | . 

4. My fourth obſervation is, that in all petitions exhibited by the com- 
ons in parliament __ impoſitions, the very knot of their griete, 

of their complaint, hath been expreſſed in thoſe 
titions, that the impoſitions have been without aſſent of parliament; 


. The principall thing I note out of this record, upon the very point o y which is neceſſarily inferred, that their griefe was in point of right, 


intending to excuſe himſelf 
of the burthens by him laid on the people, and to avoid the blemiſh of 
wrong and injuſtice in laying thereon, faith they were not onera ex pro- 
Jumptione voluntaria,” that is, burthens that he preſumed to lay on at his 
ne will, whereby he condemneth impoſitions without aſſent of par- 
liament, which are (onera ex voluntate regis) to proceed of E 
which doth clearly exclude claime of right, and diſproveth the lawful- 
neſs of the act. But there are divers other notable paſſages in the record 
worthy our marking. As out of the word (pregravantur) uſed by the 
king, wee may gather he did accompt: theſe impoſitions a grieyous bur- 
den to his people, which ſheweth his owne pity of them. He faith fur- 
ther, delentes referimus, ſhewing his griefe and remorſe at it; & inevitabili 
neceſſitate compuiſi, he did it conſtrained by unavoidable neceſſity, ſhewing 
he was forced to it againſt his will, by that which violateth and breaket 

all law z which inferreth, be would not maintaine his action by law. Ad- 
bus relevare non valemus ; this inſinustes, he would eaſe them in good 
time. Caritatem exhiberent, they ſhould afford him charity in the bearing of 


den e if oben point of juſtice or right they need not. Pune. 


wens, che biſhop ſhould excuſe him to the people. By this he did 
7 leave 3 of juſtification, and ſo A. t. Laſtly, he pro- 
miſotk he would viſit and comfort them benefici:s 1 would give 
retompence or thoſe ſummes he had ſo raiſed of them; which 
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not of burden. 4. | | 

In 21 E. 3. zu. 11. the e M= of the impoſition of two 
ſhillings upon a ſacke of wooll, two ſhillings upon a tonne . 
of wine, ſix· pence upon aver. de pois, the cauſe of grievance . 11. 

. exprefled, becauſe it was done /ans 3 commons. 

25 E. 3. u, 22. In a petition the commons complaine, 
that an impoſition upon wools was ſer by the conſent of the F e. 
merchants; they pray that commiſlions bee not made upon „ 4 
ſuch ſingular grants, if they be not in full parliament; and 
if any ſuch grants be made, they may be held as void. - 

17 E. 3. au. 28. The commons in their petition informe 1 Ky 
the king, it is againſt reaſon they ſhould be charged with 15 * 2% 
impoſitions ſet on by aſſent of merchants, and not in parlia- 3.28, 
ment. 9 c 5 4 {Ee 

5. My fifth obſervation is, that, whenſoever any 2 was exhibited 
againſt impoſitions, there was never any reſpeR had of the quantity, but 
they were ever intirely abated, as well where. they were ſmall, .as where 
they were great ; no requeſt ever made to make them leſs when they were 
great, nor excuſe made of their eaſe when they were exceeding: ſmal); 
which ſheweth, that it was not the point of burden or exceſſe was reſpect- 
ed in their complaint, but the zh 8 
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25 C. 3. uu. 22. Fourty ſhillings ſet an im poſilion upon a 4 


| 


ſacke of wooll, upon complaint, all taken off, and no ſuit to 2. . 33. 
ealed of part becauſe it was too greg. 90 4. 
5 / l ang 


King E. 4. (that was a rough and warlike prince, and was. more be. 
holding to his (word in the recovery of his right to the crowne then. t« i 
the affeQion of the people) at a parliament held the ſeventh yeere of his 
h to the commons, fir Jobn Say being then ſpeaker, 


e; and becauſe the record is not in print, I will ſet down: 


© this land hath beene done, and borne unto my progenitors in time of "0 
© need; wherein I truſt, tha rag firs, and all the commons of this my land, 1 


© commons have been to any of my progenitours. And for the good- 
will, kindneſs, and true hearts that yee have borne, continued, and 
© ſhewed to me at all times heretofore, I thanke you as heartily as | 
can. Alſo I truſt yee will continue in time coming; for which by 
ſhall be to you as good and gracious a king, and % 


22 ns e. 0 ww 


Out of this, we may obſerve firſt the kings proteſtation to live of his owne, | 


udeth the right to impoſe at his will; for if that be 2 
admitted, the ſubjects property is proprietas precaria, not certaine how ꝗ—Z! 


of his ſubjeAs he would confine himſelte between theſe two bounds, The * 
one, it ſhould bee in great and urgent cauſes concerning more the weale i 


i, wo 2 


36 E. 3. uu. 26, Three ſhillings and four-pence upon a 
| ncke of Wool all taken off, and no excuſe made for the 
ſmalneſs; for 21 El. 3. uu. 11 two ſhillings a ſacke, two 
ſmillings tonnage, and fix-pence poundage. 

350 E. 3. nu. 163. A great complaint was made in parlia- 

ment by the commons, that an impoſition of a penny was 

= ſet upon wools for tonnage over and above the ancient due, 

RE which was but a penny, and fo the ſubject was 14 with two-pence ; 

alſo that a penny was, exacted for meſonage, which was but an halfe- 
enny; which impoſitions the record doth expreſs did amount to an 
undred pounds a yeere. | ü ; | 

This petty impoſition was as much ſtood upon in point of right, as the 

other great one of fourty ſhillings, and was taken off upon complaint 

in parliament, without either Juſtification or excuſe for the ſmalneſs 

6, My ſixth obſervation is, that thoſe which have adviſed the ſetting 
on of impoſitions without aſſent of parliament, have been accuſed in par- 
WW Jiament for giving that advice, as of a great offence in the ſtate, and have 
== ſuffered ſharpe cenſure and great diſgrace by it. 

Neither doe I finde that the quality of the perſon hath extenuated the 
blame; as 50 E. 3. Villiam lord Latimer chamberlaine to the king, and one 
of his private councell, was accuſed by the commons in parliament of 
divers deceits'and extortions and miſdeeds, and among other things, that 

he had procured to be ſet upon wooll woollfells and other merchandizes, 

neu impoſitions, to wit, upon a ſack of wooll eleven ſhillings, which 
the lord Latimer fought to excuſe, becauſe he had the conſent and good 
ring of the merchants firſt. But judgment was given againſt him, that 
ne ſhould be committed to priſon, be fined and ranſomed at the kings 

vim, and be put from being of the council; and this procuring of impo- 

XS ficions to be ſet on without aſſent of parliament is expreſly ſet down 

in the entry of the judgment for one of the cauſes of his cenſure. | 

| Richard Lyons, a farmer of the cuſtoms in London, the ſame 

ear was accuſed in parliament for the ſame offence, He 

pleaded, he did it by the kings command, and had anſwered 
the money to the kings chamber : yet was condemned and 
adjudged. in parliament to be committed to priſon, and all his lands and 
goods were ſeiſed into the kings hand. And at the laſt the hate againſt 
theſe authors of impoſitions grew ſo, that 50 E. 3. in the ſame parlia- 
ment, a petition was exhibited in parliament to make this a capital 
offence, The record is very ſhort, and therefore I will ſet it down ver- 
batim. Item prie le dit common, que ſoit ordaine per flatute en ceſt preſent par- 
liament de touts ceux, queux cy en avant mittont ou font pur leur ſing uler 
profit novels impoſitions per lour authoritie demeſn, accrocheants al eux eny ul 
=. power de riens 7 foi eflabli en parliament, ſans aſſent de parliament, que ils 
Dien judgement de vie & member, & de forisfatture, To this rough pe- 
tition the king gave a milde and temperate anſwer,. courre la common ley 
comè eftoit al avant uſe. | N | | 

7. My ſeventh obſervation is, the ceſſation between 530 E. 3. after this 

cenſure in parliament and 4 Mariz, almoſt two hundred years, during 

which time no king did attempt to impoſe without aſſent of parliament. 

And yet we finde in the parliament rolls, that there was not one of thoſe 

kings that reigned in that time, but had impoſitions granted him upon 

fit occaſion by act of parliament upon all goods and merchandizes, and 
at divers times during their reigns, ſometimes more, ſometimes leſs up- 
on the ton and pound, but ever for a time certain, and indefinite. So the 
uſe of them was not given over, but the power of impoſing was ſo clearly 
and undoubtedly held to be in the parliament, as no king went about to 

practiſe the contrary. . id, 

But to this ceſſation, that was of great weight and credit in our evi- 
dence, a colour was given by the Aber ſide, to avert the inference made 
upon it againſt the kings right, that is, that during that time there was 
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chandizes both in Eng/and and at Callais, by reaſon of an act of parlia- 
ment made 8 H. 4. which was, that no goods ſhould be carried out of 
the realm but to Callait, and by reaſon that the merchants paid cuſtom 
both there and here for the ſame goods, that in the ſeven and twentieth 
year of Henry the ſixth, the cuſtom of Callais was 68000 J. the 
year; a great ſum, if you conſider the weight of money then, what price 
it bare; and by reaſon hereof princes not delighting to charge their mur- 
muring ſubjects but when need is, being ſo amply ſupplied otherwiſe, 
did not put that prerogative in practice. | FER 
To this I anſwer, that if that were true that was urged, it might 
be ſome probable colour of the forbearance of impoſing. But 
I finde it quite contrary, and that by record: for there was no ſuch 
reſtraint of all commodities not to be tranſported to any place 
but | Callais, but onely woolls woollfells leather tinn and lead, 
that were ſtaple wares, which by the ſtatute 37 E. 2 were to be 
tranſported thither, and not to any other place, and the ſtaple continued 


_ * 


owner: but the yearly profits of the cuſtoms of Callars at thoſe times 
na were ſo far Hert of that which hath been alledged in 27 H. 6. 


2 ha printed in the book at large, that the commons do complain, 
that, whereas in the time of E. 3. the cuſtom of Callais was 68000 1. 
her annum, at that time, which was 27 H. 6. by reaſon of the ill uſage of 
merchants, it was fallen to be but 12000 pounds the year. So then 


of that great abatement of cuſtoms, and yet it was not then offered to be 
done without aſſent of parliament, - But if you look a little further into 


greater cauſe to have ſtrained prerogatives ; for it appeareth in an act of 


Zing was then indebted 372000 . which now 
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FS $47.96. 


againſt Mr. Richard Bates, Merchant. 
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ſo great a revenue grew to the crown by double cuſtom paid for all mer» | 


at that place for the moſt part from that time untill long after, 27 H. 6. 


for to de unburdened of it. The very reaſon of their grief ex- 
but thete was no double cuſtom” paid both here and there by the ſame 


preſſed in that caſe is, becauſe it was not ſet on by parlia- 


that it appeareth in an act of parliament, 27 H. 6. cap. 2. 


there was great cauſe in that reſpe& to have ſet on impoſitions by reaſon. 


the extreme neceſlities/ of thoſe times, you ſhall finde there never was x 
| . ſtick, and give none 2 bim. 
Parliament, 28 H. 6. that it was then declared in parliament by the juee ; 
Ehancellor and "treaſurer, who demanded relief of the people for the 
det both for payment of his debts and for his 3 livelihood, that 


39 


money amounteth to above 1 100000/. and that his ordinaty ex- 
pences were more then his yearly revenue by 19000 /. yearly. So if 
ever there was cauſe to put a king to his ſhifts, it was then z yet we ſee 
they did not venture to put in practice this ſuppoſed prerogative, It fur- 
ther appeareth in that ſtatute, that the people, among thoſe reaſons they 
alleadged, why they were not able to retain the king, gave this for one, 
that they had ſo often granted him tonnage and poundage upon merchan- 
dizes, by which it appeareth he took nothing of merchants by impoſi- 
tion without grant ; ſor if he had, no doubt they would not have ſtuck to 
have put him in mind of it. But J pray conſider, what became of this 
motion of the chancellor and treaſurer, The propoſition had depended 
in parliament many years. The effe& was, the people entreated the king 
to reſume all grants he had made from the beginning of his reign until 
that time, being the twenty-eighth year of his reign, excepting ſuch as 
were made upon conſideration valuable, that he might ſo enable himſelf 
by that mean by which he had impoveriſhed himſelf and the whole 
kingdom This took effect, and the ſtatute of reſumptions was there- 
upon made the ſame year; which record, becauſe it is not in print, and 
declareth theſe things with great gravity and authority, I will ſet down 
the very textof it, ſo much as is material to our purpoſe, 

« Prayen your commons in this your preſent parliament 
aſſembled to conſider, that where your chancellor of your 
realm of England, your treaſurer of England, and many 
other lords of your council, by your high commandment to 
your ſaid commons, at your parliament holden laſt at * 
minſter, ſhewed and declared the ſtate of this your realm, which was 
that ye were indebted. 372000 l. which is grievous, and that your 
livelihood in yearly value was but 5000 J. And foraſmuch as this 
5000 J. to your high and notable ſtate to be kept, and to pay your ſaid 
debts, will not ſuffice: therefore that your high eſtate may be re- 
leived, And furthermore it was declared, that your expences neceſſar 
to your houſhold without all other ordinary charge came to 240001. 

early, which exceedeth every year in expence neceſſary over your 
fivelihvod 19000 /. Alſo pleaſeth it your highneſs to conſider, that 
the commons of your ſaid realm be as well willing to their power, for 
the releiving of your . as ever was people to any king of your 
progenitors that raigned in your ſaid realm of England: but your ſaid 
commons been ſo impoveriſhed, what by taking victual to your houſe- 
hold, and other things in your ſaid realm, and nought paid for it, and 
the quinzime by your ſaid commons ſo often granted, and by the grant 
of tunnage and poundage, and by the grant of ſubſidy upon woollg, 
and other grants to your highneſs, and for lack of execution of juſtice, 
that your ſaid poor commons be full nigh deſtroyed ; and if it ſhould 
continue longer in ſuch great charge, it would not im any wiſe he had, 
ne born, Wherefore pleaſeth it your highneſs, the premiſſes graciouſly 
to conſider, and that ye by the advice and aſſent of your lords ſpiritual 
© and temporal, and by the authority of this your preſent parliament, 
* for the conſideration of your high eſtate, and in comfort and eaſe of 
your poor commons, would take, reſume, ſeiſe and retain in your 
© hands and poſſeſſion all honors, c.“ | Ft 4955 

This was very plain dealing by the people with their king, and this is 
the ſucceſs of the demand of ſupply and 33 had in thoſe days, being 
required in point of gratification, without any recompence or retribution 
for it. Thus then we have cleared this point, that between 50 E. 3. and 
4 Marie, there was not one impoſition ſet without aſſent of parliament, 

Queen Mary in the fourth year of her reign, upon the wars with 
France, ſet an impoſition upon clothes for this confileritinn, that the 
cuſtom of woolls was decayed, by reaſon for the moſt part they were 
made into clothes, which afforded little cuſtom ; for that which in wooll. 
paid for cuſtom and ſubſidy 40s, made into cloth paid but 45. 44. To 
recompence this by an indifferent equality, there was ſet upon a cloth 
51. 6d. which impoſition did not make up the loſs ſuſtained in the cuf» 


28 H. 6. Feat. 
de Reſump. in 
Turri Lond, 
not printed, 


tom of wooll, by 13s. 4d. in 40s. This was ju/um, but not ja. This 
religious prince, invironed with infinite troubles in the church and com- 


monwealth, and much impoveriſhed by her devotion, in renouncing the 


profits of the church-lands that were in the crown by the ſuppreſſion, 


was the firſt that made digreſſion from the ſteps of heg worthy progeni- 
tors, in putting on that impoſition without aſſent of parliament; for that 
very conſideration of the loſs of cuſtom, by turning of wooll to clothing, 
came into treaty in the 24 year of E. 3 when the art. of clothing beg; 
firſt to be much practiſed in this kingdom; and then in the recom 
the loſs ſo ſuſtained in the decay of cuſtom of woolls, there was ſet upon 
a Cloth by act of parliament above the olde cuſtom, 14 d. for a denizen, 
and for an alien 21d, This is recited in a record in the Exchequer, a | 
ZE. 3. Rot. 2. R. Theſ. in origin. But I pray you examine, hom this 
impoſition of queen Mary was digeſted by the people. We fee. in the. | 
caſe of my lord Dier, 1 El. 4 30 that the merchant found greas- 9 
grief at it, and made exclamation and ſuit to queen Elizaberh * — " "_ 
455 A. _—_ 
2 . 3 
ment, but by the queens abſolute power ; ſo that was the , CY "" 
ground of that complaint, the very point of right, . + 1 


A. 
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This cauſe was referred to all the judges, to report whether the. wer 


ueen might ſet on this impoſition without aſſent of parliament, They: 
ivers times had conference about it, but have not yet made report 

the King; which is an infallible preſumption, that their opinions wers 
not for him. For it is a certain rule among us, that if a queſtion; con- 
cerning the Sings prerogative. or his profit, be referred to the Judges, if | 
their opinions be for the king, it will be ſpeedily. publiſhed, and it were 
indiſcretion to conceal it; but if there be no publication, then we ma 

no doubt, but tnat their opinions are either againſt the king, or at Jeaſd 
he ſame queen Mary, upon reſtrajnt of bringing in of French comme 
dities occaſioned by the; then wars with, France, ſet an impoſition. upon 


|, that e wines, © which. continueth yet. 80 the 1 of ENR 
y the weight of | by the injuſtice of that prince was clogged wich theſe iwo ß, 
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bach deen well interpreted by uſe a 


8 8 I will anſwer now ſuch main objeQions as have been made 
| — guy the . right, and have not been touched by me 
y | 


Dat which bath been moſt infi 
' a royal hath the cuſtody of the havens and ports of this iſland, 
ing al function and 
office" is onely truſted with the keys of, theſe gates; that he alone hath, 
power-to open them when, and to whom he in his 
ptincely wiſdom ſhall ſee good ; that by the law of England he may reſtrain 


3 contrary to the right of the kingdom and the acts of her pro- 
genitors. | 


Queen Elizabeth ſet on that upon ſweet wines, which grew alſo upon 
2, | reſult; for chi quod majus off licet; 


the occaſion of the troubles with Spain. That upon allome was none. 
It was rather a monopoly to maſter Smith the cuſtomer of London, for the 
ingroſſing of all allomes into his own hands, for which priviledge he 
gave a voluntary impoſition: upon that commodity. It was like the pri- 
- viledge granted to 2 Pachey of the ſweet wines by E. 3. for which the 
patentee was called into the parliament houſe, 50. E. 3. and was there 
puniſhed, and his patent taken away and cancelled. 


What impoſitions have been ſet on in the kings time, I need not ex- 
preſs. They are ſet down particularly in the book of rates that is in print. 


They are not eaſily numbered. The time for which they are raiſed is not 
ſhort, The patent prefixed to that book, bearing date 28 Julii, 6 Jacobi, 
will inſtruct you ſufficiently in that point. They be limited to the king, 


his heirs and ſucceſſors; which I ſuppoſe is the firſt eſtate of fee ſimple 


of impoſitions that ever man read of. 


8. My eighth and laſt obſervation is upon tunnage and poundage piven ; 
to the king of this realm, upon wares and merchandizes exported and im- 
ported, which is an impoſition by act of parliament, and, as it will ap- 
pear, was given out of the peoples good-will, as a very gratification to 


"the king, to enjoyn him thereby from the deſire of voluntary impoſi- 
"tions, and to conclude him by that gift in parliament from attempting 


to take any other without aſſent of parliament. For after the ceaſing of 
voluntary impoſitions, theſe parliamentary ones were frequent in the 


times of the king that ſucceeded. But they were never given but for 
years, with expreſs caution how the money ſhould be beſtowed ; as to- 
wards the defence of the ſeas, protection of traffick, or ſome ſuch other 
publick cauſes, Sometimes ſpecial ſequeſtrators made by act of parlia- 
ment, by whoſe hands the money ſhould be delivered, as 5 R. 2. cap. 
* 3. in a printed ſtatute. 


B. 9, Ber. very. variable, ſometimes 25. tunnage, and 6 d. potindage, 


a e. a8 7 K. 2. 35, tunnage, and 12d. poundage, 10 R. 2. 


4 10, K. Fe I &F 
24 179, Which grants were not to endure, the longeſt of them, 


. 3. 1. 12+ above a year; 18 d. tunnage, 6 d. poundage, in 17 L. 2. 
35. tunnage and 12 d. poundage granted to H. 4. in the thirteenth 


r of his reign for a certain time, in which ſtatute there is this 
clauſe, that this aide in time to come ſhould not be taken for an 


example to charge the lords and commons in manner of ſubſidy, un- 
"eſs it be by the wills of the lords and commons, and that by a new 
rant to be made in full parliament in time to come. This clauſe 
f good and proper conſtruction may be taken to be a very convention 
between the King and his people in parliament, that he ſhould not from 
thenceforth, nor any of his ſucceſſors, ſet on impoſitions without aſſent 
j of parliament. The like impoſition was granted to H. 5. in 
the firſt year of his reign for a ſhort time towards the defence 
of the realm, and 8 of the ſea, upon condition 
expreſſed in the act, that the merchants denizens and ſtrangers coming 
into the realm with their merchandizes, ſhould be well and honeſtly uſed 
and handled, paying the ſaid ſubſidy as in the time of his father, and 
his noble 7 nitors kings of England, without N or extortion. 
þ which a& the commons proteſted being bound by any 

grant in time to come, for the purpoſes aforeſaid. F 
l H. 6. in the one and thirtieth year of his reign, had tun- 
2 . nage and poundage given him for his life. E. 4. had it given 
6. 4.6, 8, him the third year of his reign, as it appeareth in a ſtatute 12 

| 3. H. 8. in the ſixth year of his reign, and all 
%% “ 7 "ſince in the firſt year of their reigns have had it given them 
18. 1 Me: for term of their life; and being now ſo. certainly ſettled, do 
e« 19. . reach further at that, from which they are in conſcience and 
Aue e honor excluded by this voluntary gratification. For can 
any man give me a reaſon, kh f. people ſhould give this impoſition of 
tunnage hd poundage above the due cuſtom upon all commodities, if 
the king by his prerogative might ſet on impoſitions without aſſent of 
r ? And were not that a weak action in a, king, to take that of 
is people as a benevolence from them, with limitation of the ſame, and 


in What it ſhould he imploied, and how they will be uſed for it, and for, 


what time he ſhall have it, which he might juſtly. take 4 8 their con- 
ſents, unclogged of theſe unpleaſing incumbrances ? Si. 
The ſtatutes of tunnage and poundage made in our times, that are alto- 


_ gether" inclined to flattery, do yet retain in them certain ſhews and 


rumors of thoſe antient liberties, although indeed the ſubſtance be loſt, 
A As in the ſtatute 1 Fac. cap. 33. we declare, that we truſt, 
7 Jer. „and have ſure confidence of his majeſties good-will towards 


' - us; in and for the keeping and ſure defending of the ſeas ; and that it 


will pleafe his highneſs, that all merchants, as well denizens as ſtrangers, 


coming into this realm, be wal and honeſtly entreated and demeaned for 


ſuch things whereof ſubſidy is granted, as they were in the time of the 


. kings: progenitors and predecetlors, without oppreſſion to them to be 


done. By-this (clauſe, as it now continueth, the true intent of this 
ſtatute appeareth to be, that there ought no other impoſition to be laid 
upon merchants beſides theſe given by this ſtatute ; and this intention 

practice from the time of E. 3. to 


time of queen Mary, as before is declared. | | 
hus much of this laſt reaſon, made from obſervation, and the action 


er in my paſſage through this diſcourſe. . . 


the very gates of this kingdom; that he in his roy 


the perſons'of any from going out of the land, or from coming into it; 


Wo ate * : 


The rates that were given were 


upon is this, that the king by bie 


1 


C 


grants. 


60 13. The great Caſe of Imnpoſftiont on an Information in the Exchequer, 


that he thay of his own power ahd diſcretion prohibit exportation and im- 
rtation of goods and merchandizes; and out of his prerogative and pre- 
eminence, the power of im} ling, as being derivative, doth ariſe and 
ei quod eft minus licitum efl. So their 
reaſon briefly is this; the king may reſtrain the paſſage of the perſon, and 
of the govds ; therefore he may ſuffer them not to paſs, but /h mods, 
paying ſuch an impoſition for his ſufferance, as he ſhall fet upon 
them. | 


much againſt any one of them. Others of them muſt be qualified, ere 
they be confeſſed. But the inference and argument made upon them, 1 
utterly deny; for in it there is mutatio hypotheſis, and a tranſition from a 
thing of one nature to a thing of another. As the premiſes are of a power 
in the king onely fiduciary; and in point of truſt and government, the 
concluſion infers a right of intereſt and gain,—Admit the king had ca- 
diam portuum ; yet he hath but the cuſtody, which is truſt, and not dmi- 
nium utile, He hath power to open and ſhut upon conſideration of publike 
good to the people and ſtate, but not to make gain and benefit by it. The 
one is protection, the other is expilation. The ports in their Ia 

own nature are publike, free for all to go in and out; yet for Aan“ 
the common good this liberty is reſtrainable by the wiſdom 

and policy of the prince, who is put in truſt to diſcern the times when 
this natural liberty ſhall be reſtrained. In 1 H. 7. fol. 10. in . el 0 
the caſe of the Florentines for their allome, the lord chief : 
juſtice Huſſey doth write. a caſe, that in the time of E. 4. a legate from the 
pope being at Callais to eme into England, it was reſolved in full coun- 
eil, as the book ſaith, before the lords and judges, that he ſhould not have 
licence to come into England unleſs he would take an oath at Calais, 
that he would bring nothing with him that ſhould be prejudicial to the 
king and his crown. — The king by the common-law may ſend his writ, 
ne exeas regnum, to any wee, of the realm; but the ſurmiſe of the writ 
| is, quia datum eff nobis intelligi, quod tu verſus partes exteras abſque licentia 


2 clam deflinas te divertere, et guamplurima nobis et corona naſtræ preju- 


icra proſequi. Fitzh. N. B. 85. b. So in point of govern- gehe, 

ment, and common good of the realm, he may reſtrain the y, Bl. 85. 5, 
perſon. But to conclude therefore he may take money not to 
reſtrain, is to ſell government, truſt and common juſtice, and moſt un- 
worthy the divine office of a king. 

But let us compare this power of the king in foraign affairs, with the 
like power he hath in domeſtick government. There is no queſtion but 
that the king hath the cuſtody of the gates of all the towns and cities in 
England, as well as all the ports and hayens, and upon conſideration of 
the weal p pike may open and ſhut them at his pleaſure. As if the infec- 
tion of the ſickneſs be dangerous in places vicine to the city of London, 
the king may command that none from thoſe places ſhall come into the 
city, May he therefore ſet an impoſition upon thoſe that he ſuffereth to 
come into the city ? So, if by reaſon of infection he forbid the bringing 
of wares and merchandizes from ſome cities,or towns in this kingdom to 
any great fair or mart, ſhall he therefore reſtrain the bringing of 
goods thither, unleſs money be given him by way of impoſition ? 

he king in his diſcretiqn, in point of equity, and for qualifying the 
rigor of the law, may enjoyn any of his ſubjects by his chancellor from 
ſuing in his court of common-law. ay be therefore make a benefit by 
reſtraining all from ſuit in his courts, unleſs they pay him an impoſition 
upon their ſuits? In 2 E. 3. in the caſe: of the «8 of Rich- 
mond before-cited, the king had granted unto the men of Great 
Yarmouth, that all the ſhips that arrived at the -port of Yarmouth, which 
conſiſted of three ſeveral ports, Great Yarmouth, Little Yarmouth, and 


2 Z. 3. 7. 


Gerngſlon, ſhould arrive all at Great Yarmouth, and at no other place within 


that port. The lawſulneſs of this patent being in queſtion in the kings 
court, it was reaſoned in the kings behalf for the upholding of the grant, 


as it is now, that the king had the cuſtody of the port; he might reſtrain 
merchants from landing at all in his kingdom; therefore out of the 


ſame power might appoint where, and in what haven they ſhould land, 
and no other. This patent was demurred on in the Kings Bench, as being 


ages inſt the Jaw; but the caſe depending was adjourned. into par- 
lament or 


t for the weight and conſequence of it, and there the. patent 
was condemned, and a law made againſt ſuch and the like . . 


. * 


The preſidents, that were vouched for maintenance of this power of 


reſtraint in the king, were four produced almoſt in ſo many hundred years, 


whereof two were in the ſecond year of E. 1. one in the tenth 

year of E. 3. another in the ſeventeenth year of H. 6. ſince 

which time we, hear of none but by act of parliament, as they . 
had been uſually and regularly before. To theſe I will give Ke ce, 10 
anſwer out of themſelves, out of the common-law, out of E. 3. 4. 31. 
divers ſtatutes, and out of the practice of the common - wealth. 

The reſtraints in the time of E. 1. one of them was to 
forbid the carrying. of wooll out of the realm, the other was to forbid all 
traffick with the Flemings., That of 10 fl. 3, was to reſtrain the exporta- 
tion of ſhip-timber out of the realm. That of 17 H. 6. to prohibite 
traffique with the ſubjects of the duke of Burgundy. Theſe preſidents are 


Ro. Par. 2 F. 1 


H. 6. in der. 


common - wealth. For the rule of common-law in this calc, I take it to be 
as the reverend judge fir Anthony Fitzherbert holds in his writ | 

of ne exeas regnum in Nat. Hr. that by the common-law any Firzberber: 
man may go out of the kingdom, but the king may upon cauſes *** 
touching the good of the commonwealth reſtrain any man. from going 
by his writ or proclamation, and if he then go, it is a; contempt. This 
opinion of his is confirmed by the book, 1. Eliz. 2 165. D 1. E., 
Dier, 12, and 13. £liz. Dier, 296. In like manner if a ſubject "Dis 

of England be beyond ſea, and the king ſend to him to repair #/iz. 296. 


| home, if he do it vet his lands and goods ſhall be ſeiſed far the contempt; 


and this was the caſe of M illiam de Britain earl of Richmund, GY x 
19. E. 2. He was ſent by the king into Gaſcoyne on a. meſe; +, © | 


| | 


ſage, and refuſed to return, for 
: OY . — 


For the grounds and propoſitions laid in this objection, I ſhall not be 7 


Ro, clauſ. 17 


rare, yet they have in them inducements out of publique reſpects to the 


f wes 
B. 85. 


165. Dir. i 3 


hich contempt his goods chattels 
. lands 


N 


.nements were ſeiſed into the kings hands. The record is 
lands and gent 2 and 3. Phil, and Mar. in my lord Der, fol. 128. b. 
2&3 F. s and the law there held to be fo at that time upon a queſtion 
M. Dir. is. moved in the queens behalf againſt divers, that being beyond 
the ſeas refuſed to return upon commandment ſent unto them to that 
1 urpoſe. The lame is again for law confirmed in the dutcheſs 
be. Fl. of uy. e caſe, 2 Elix. Dier. 176. But the common-law 
16, 5** was altered in this point by the ſtatute of 5 R. 2. cap. 2. by 
7 which the paſſage of all people is defended, that they may not 
o without licence, except the lords and other great men of the realm, 
merchants, and ſouldiers. So for the merchants, which are the people 
dealt withal, in the buſineſs in hand, the common-law remaineth as it 
was before the ſtatute; and ſo it was held, 12 El. Dier. 196. 
Die. 1a Bl. here the caſe was, an Enghſh merchant, being a papiſt, went 
_ over-ſea, and, being there, did ſettle himſelf to remain there 
for the enjoying the freedom of his conſcience, It was moved here in 
England, that his going without licence ſhould be a contempt ; becauſc 
| he went not to traffique as a merchant, but for the cauſe of religion, It 
was reſolved, no ſuch averment would be taken in this caſe ; for that the 
very calling and vocation of being a merchant did give him liberty to go 
| out of the kingdom when he would, and therefore the ſecret intent of his 
ing was not to be enquired after. Sed lex inſpicit quod veriſimilius. There- 
bes it was in this caſe held no contempt. But at this day the law is as 
itt was before, 5 R. 2. cap. 2. for that ſtatute is repealed, 
4 Jae. e. 4 Fac. cap. 1. And all men whatſoever are now at liberty by 
the common-law to paſs out of the realm, There is only againſt this 
\ . inconvenient liberty a proclamation dated at Meſiminſter, 
P 52 9. Jul. 5 Fac. to the very ſame effect in point of reſtraint of 
N paflage with the ſtatute of R. 2. So the ſubject is in this 
much the more at eaſe and liberty then he was before, that his going 
over-ſea without licence doth not induce any forfeiture, but onely in- 
curreth the' cenſure of a contempt ; and therefore it were to be wiſhed 
that ſome firm Jaw might be made in the cafe, both for the execution of 
ſo good a point of policy, and for the more _ of the ſtate, in knowing 
the certainty of the puniſhment for the offence. | 
This liberty and freedom of merchants hath been ſtrengthened and 
4.3, x. confirmed by _ notable laws before recited, as 14 E. 3. 
e. 2. 15 F. 3. flat. 2. cap. 2. 15 E. 3. flat. 2, cap. 5. 18 E. 3. flat. 1. cap. 3. 
A. 2. 6. 5. 18 and divers other. And therefore though it be admitted that 
E. 3 l. 1 ©3 the king may reſtrain perſons and s, yet it may well be 
denied, that he hath power of himſelf alone without aſſent of parliament 
ſimply and indefinitely to reſtrain all traffique in general, or to ſhut up all 
the hayens and ports, and to bar the vent and iuing of wares and mer- 
chandizes of the whole kingdom; as it appeareth-plainly, that this hath been 
done this three hundred years, or near thereabouts, by act of parliament 
{ onely, and that the kingdom of England made this matter of traffique ſo 
tender a'caſe to deal in, as that it hath ever held it a matter fit for the 
| conſultation of the great council of the —_—_— and for no other. 
7 7 In 11 E. 3. the exportation of woolls was prohibited by act 
4 * of parliament, in which ſtatute there was this clauſe, untill 
that by the king and his council it be thereof otherwiſe pro- 
vided : which power ſo given to the king, to be uſed for the good of the 
commonwealth, gave occaſion to him to abuſe it to his profit and com- 
2 by giving licences of tranſportation to all, that would give 
forty mnillings upon a ſack of wooll above the due cuſtom. This ap- 
1 peareth in the records in the Exchequer, 13 E. 3. Rot. 2. Rem. 
. The. I will deſcribe the record, that you may perceive the 
ground of it the better. Rex collectoribus cuſtumæ in portu magna 
Jermouth ſalutem. Quia conceſſimus dilectæ & figeli neftro. Hugoni de 
Wriothſley, mor he viginti & . ſaccos lane & dimid. de lanis Ra ro- 
priis in portu prædicto carriare, & eas uſque 3  flapulam 9255 
ibidem ducere poſſit, folvends ibidem dilefto clerics noſtro Willielmo de North- 
wel cuffods guurderobæ naftræ 40 8. pro quolibet ſacco pro cuſtuma & ſubſidia inde 
nobis debitis, &c. vobis mandamus, ohh prædict. Hugon. dictos ene 
ſacces lane & dimid. in portu prædicto tarriare permitiatis, &c. And ano- 
1 „ ther the ſame year, Rex collicteribus cuſtumæ, &c. Cum nuper 
N. A , ordinaverimus, quod paſſagium lanarum, Sc. apertum exiſteret, & 
uad, ſſgillum noſtrum, quod dicitur coket, quod prius claudi & ſub 
ſerra cuſtodiri m me, aperiretur, & apertum teneretur; ideo vobis manda- 
vim, quod figillum preedictum in portu priedifto aperiri, & apertum teneri 
faciatis, & omnes illot, qui hujuſmod: lanas curriare et ducere velint, permittatis, 
receptis prius ab iiſdem, viz." de mercatoribus & aliis indigenis 408. de quolibet 
ſaceo lang, Divers other ſuch ſales of traffick occaſioned by this parlia- 
mentary reſtraint were made between 11 E. 3. that the reſtraint was made, 
and 14 F. 3. that this inconvenience being eſpied, the ſea was opened by 
3 ſtatute, and the reſtraint removed, 14 E. 3. Hat. 2. c. 2. 
f 15. 15 E. 3. cap. 5. flat. 2. And this forty ſhillings ſo exacted 
e. was complained of as an impoſition in parliament, and the 
1. e. occaſion and the effect were both taken away together by act 
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| It followed in all Sngs times ſithence the death of E. 3. that this open- 


ing and ſhutting of the havens, reſtraining and enlarging of traflick, was 
done by act of parliament. | | 

I will give one inſtance in the reign of every king. 5 R. 2. . 4 . 
cap. 2. fiat. 2. for the paſſage of wooll wooll-fells and lea- fl. 2. 
ther, 6 H. 4. cap. 4. for the traffique and commerce with 6 ,. 4. . 4. 
merchants aliens. 2 H. 5. cap. b. Hat. 2. for the reſtraint 2 I. 5. 4. C. 
of ſtaple commodities to places certain, and for the traffique J. 2. 
of the merchants of the weſt. 27 H. 6: cap. 1. that is enacted 27 H. 6. c. r. 
in parliament, which is contained in the proclamation 17 H. 6. cited for 
a preſident, that is, becauſe the duke of Burgundy made an ordinance 
whereby the traffick of the Engliſh nation was reſtrained, that therefore 
the Engliſhmen ſhould not traffick with the ſubjects of the duke vf Bur- 
gundy. The ſame thing enacted upon the like occaſion, 4 E. 
4. c. 1. 19 H. 7. c. 21. the importation of divers commo- 
dities forbidden, as being prejudicial to the manufactures with- 
in the realm. 6 H. 8. cap. 12. the exportation of Norfolk 
woolls out of the realm forbidden. 26 H. 8. cap. 10. power 
is given to the king to order and diſpoſe of the traffick of 26 H. 3. 
merchants at his pleaſure; and the reaſon is given, becauſe 10. 
otherwiſe the leagues and amities with foreign princes might. be impeach- 
ed by reaſon of reſtraint made by divers ſtatutes then ſtanding on foot; 
whereby it appeareth that it was not then taken to be law, that the king 
had an abſolute power in himſelf to order and diſpoſe of .the courſe of 
traffick without help of a ſtatute. 2 E. 6. cap 9. exportation 1 ½ 6. 5 
of leather reſtrained. 1 & 2 Ph. & Mar. the exportation 12 P. & 
of herring, butter, checſe, and other victuals forbidden. . 4. 5. 
18 Eliz. cap. 8. the exportation of tallow, raw hides, leather. 18 El, e. 8. 
So in all times no uſe of proclamations in matters of this nature, but 
acts of parliament ſtill procured. Wherefore in mine opinion it behoveth 
them that do ſo earneſtly urge this argument, the king may reſtrain traf- 
fick, therefore may impoſe, to prove better then they have done, that the 
king may reſtrain traffick of his own abſolute power: for as the natural 
policy and conſtitution of our commonwealth is, we may better ſay, that 
is law which is de more gentis, then that which floweth from the reaſon of 
any man guided by his general notion and apprehenſion of power regal, 
in genere, not in individuo. 

he laſt aſſault made againſt the right of the kingdom,. was an ob- 

jection grounded upon policy, and matter of ſtate ; as, that it may ſo fall 
out that an impoſition may be ſet by a foreign prince that may wring our 
people, in which cafe the counterpoiſe is, to ſet on the like here upon 
the ſubjects of that prince ; which policy, if it be not ſpeedily executed, 
but ſtayed until a parliament, may in the mean time prove vain and idle, 
and much damage may be ſuſtained that cannot afterwards be remedied. 

This ftrain of policy maketh nothing to the point of right. Our rule is 
in this plain commonwealth of ours, oportet neminem efſe ſapientiorem legibut, 


4 E. 4. Ce Is 
19 H 7. 
cap. 21. 

6 H. 8. 
cap. 12. 


If there be an inconvenience, it is fitter to have it removed by a lawful 
means, then by an unlawful. But this is rather a miſchief then an in- 
convenience; that is, a prejudice in preſent of ſome few, but not hurtful 
to the commonwealth. And it is more tolerable to ſuffer an hurt to ſome 
few for a ſhort time, then to give way to the breach and violatipn of the 
right of the whole nation; for that is the true inconvenience; Neither 
need it be ſo difficult or tedious to have the conſent of the parliament, if 
they were held as they ought, or might be. But our ſureſt guide in this 
will be the example of our anceſtors in this very caſe, and that in the 
time of one of the moſt politick princes that ever reigned in this kingdom. 
7 H. 7. cap. 7. you Ball finde an act of parliament, in 12 
which it was recited that the Venetians had ſet upon the Ae be, , 
merchants that laded malmſeys at Candy four duckets of gold v1 
upon a butt, which in ſterling is eighteen ſhillings the butt. It was there- 
fore enacted, that every merchant ſtranger, that brought malmſey into this 
kingdom, ſhould pay eighteen billings the butt over and above; the due 
cuſtom uſed ;' this impoſition to endure, until they of Fenice/had ſet afids 
that of four-duckets the butt upon the Englihbmen.' 

Much hath been learnedly uttered upon this ar 


ment in the mainte= 
nance of the peoples right, and in anſwering 


at which hath been 


remembrance ſomewhat larger of that which I myſelf offered as my 
bolum towards the making up of this great reckonipg of the commonwealth, 
which if it be not weil audited, may in time coſt the ſubjeQts/of- Bugland 
very dear. My hope is of others, that Jabored very worthily in this -buſi-« 
neſs, that they will not ſuffer their pains. to die, and thereſore L have for- 
born to enter into their, province. I will end with that ſaying of that 
true and honeſt counſellor Philip, Comines in his fifth; book, g N 
30 


the 18 chapter, that it is more bonorable for a king io ſa, | hy 
* have /a faithful deny n e 10.1 09 


and obedient fubjetts, that . thi 


keen, ol parliament, 14 F. 3. flat. 1. cop. 21. and fat. a. cap, 1. 
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preſſed on the contrary. But my meaning is not to expreſs/in this difs - 
courſe all that hath. or may be ſaid on either fide, but onely to make 4 
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your happy entrance into theſe | kingdoms, which 


62 13. The great Caſe of Impoſitions on an Information in the Exchequer, 


LA the end of the foregoing argument by Yelverton, an extra? from a petition of grievances addreſſed by the commons 
to king James in 1610 is added, one ſubjeft of which is impoſitions by prerogative. But the whole petition is in 
Mr. Petyt's Jus Parliamentarium ; and as we are not aware, that it is to be Poor either in the Parliamentary 
- Hiſtory, be Journals of the Commons, or any other printed book, except the two before mentioned, it is bere 
inſerted as a fragment of ſome curioſity. To this petition, we ſhall add lord Bacon's ſpeech on preſenting 


it to the king, 


e king's anfiver to ſo much of the petition as regarded impoſitions, is in the Parliamentary 


2 HFiſtory, vol. 5. p 239. Mr. Petyt, in his book before cited, gives 15 remarks of bis own on the ſubjeft, with 
an extract from the Journal of the Lords for 23d May and 6th June 1612, ben it was unſucceſsfully at- 
tempied to obtain the opinion of the judges on the queſtion of impoſitions.] 5 


Petition of Grievances by the Commons in 1610. from Petyt's Jus Parliamentarium, page 321. 


To the king's moſt excellent majeſty. 


Malt gratious ſovereign, * | | 

a yo R majeſty's moſt humble commons aſſembled in par- 
CE liament, being moved as well out of their duty and zeal 
of, to your majeſty, as out of the ſenſe of juſt grief, wherewith 

| your 90. ſubjects are generally through the whole realm 
at this time poſſeſſed, becauſe they perceive their common and ancient 
right and liberty to be much declined and infringed in theſe late years, do 
with all duty and humility preſent theſe our juſt eomplaints thereof to 
= df mia view, moſt inſtantly craving juſtice therein, and due 
redreſs, | 

And although it be true, that many of the particulars, whereof we 


now complain, were of ſome uſe in the late queen's time, and then not 


much impugned, becauſe the uſage of them being then more moderate, 
gave not fo great occaſion of offence, and conſequently not ſo much 
cauſe to enquire into the _ and validity of them; yet the 
right being now more thoroughly ſcanned, by reaſon of the great miſ- 
chiefs and inconveniencies which the ſubjects have thereby ſuſtained : 
we are very confident that your majeſty will be ſo far from thinking 
it a point of honour or greatneſs to continue any grievance upon your 
people, becauſe you found them begun in your predeceſſor's times, as 
you will rather hold it a work of great glory to reform them ; ſince 

r ' majeſty knoweth well, that neither continuance of time, nor 


errors of men, can or ought to prejudice truth or juſtice; . and that 


nothing can be more worthy of ſo worthy a king, nor more anſwer- 
able to the great wiſdom and goodneſs which abound in you, than 
to underſtand the griefs, and redreſs the wrongs of ſo loyal and well 
deſerving people. Sf 
In this confidence, dread ſovereign, we offer theſe grievances (the 
e ee whereof are hereunder ſet down) to your gracious conſi- 
ration. 8 5 
And we offer them out of the greateſt loyalty and duty, that ſubjects 
can bear to their prince; moſt humbly and inſtantly beſeeching your 


| majeſty, as well for juſtice ſake (more than which, as we conceive, 


in theſe [petitions we do not ſeek) as allo for the better aſſurance of 
the ſtate, and general repoſe of your faithful and loving ſubjects, 
and for teſtimony of your gracious acceptation of their full affec- 
tions; declared as well by their joyful receiving of your majeſty at 
| you have been 
often pleaſed with - favour to remember, as alſo by their extraordi- 
nary contributions granted fince unto you, ſuch as have been never 
yielded, to any-'former prince, upon the like terms and occaſions, 
_ we may receive to theſe our complaints your , moſt gracious an- 
Which we cannot doubt but will be ſuch as may be worthy of your 
incely ſelf, and will give ſatisfadtion and great comfort to all your 
aland moſt dutiful Ioving ſubjects, who do and will pray for the 


liament, as well the ſovereign A. of making laws, as 


. | Tihis is the cauſe that the people of this kingdom, as they ever ſhewed | 
ready to aid them in 


; without advice or conſent of parliament, hath lately in time of peace 
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| 


ſet both greater impoſitions, and far more in number, than any your 
noble anceſtors did ever in time of war, have with all humility preſumed 
to preſent this moſt juſt and neceſſary petition unto your majeſty, that 
all impoſitions ſet without the ns of parliament may be quite 
aboliſhed and taken away: and that your majeſty, in imitation likewiſe 
of your noble progenitors, will be pleaſed, that a law may be made 
during this ſeſſion of parliament, to declare, that all impoſitions ſet or 
to be ſet * your people, their goods or merchandiſes, ſave only by 
common aſſent in parliament, are and ſhall be void: wherein your 


their right, but alſo bring exceeding joy and comfort to them which 
now los; partly through the abating the price of native commo- 
dities, and partly through the raiſing of all foreign; to the over- 
throw, of merchants and ſhipping; the cauſing of a general dearth 


| and decay of wealth among your people, who will be hereby no leſs 


diſcouraged than diſabled to ſupply your majeſty, when occaſion ſhall 


N it. 
hereas by the ſtatute 1 Elia. cap. 1. intituled, an act 
refloring to the crown the ancient juriſdiction over the ſlate eccle- 
ſiaſtical, &. power was given to the queen and her 
ſucceſſors, to conſtitute and make a commiſſion in cauſes eccle- 
ſiaſtical; | | | 

The ſaid act is found to be inconvenient and of dangerous extent in 
divers reſpects: bis; 

Firſt, For that it enableth the making of ſuch a commiſſion, as well 
to any one ſubject born as to more, | 

Secondly, For that, whereas by the intention and words of the ſtatute, 
eccleſiaſtical juriſdiction is , reſtored to the crown, and your highneſs 
by that ſtatute enabled to give only ſuch power eccleſiaſtical to the ſaid 
commiſſioners ; yet under colour of ſome words in that ſtatute, where 
the commiſſioners are authoriſed to execute their commiſſion, according 
to the tenor and effect of your highneſs's letters patents, and by letters 
patents grounded thereupon z. the ſaid commiſſioners do fine; and im- 
priſon, ; and exerciſe other authority not belonging to the eccleſiaſtical 
juriſdiction reſtored by that ſtatute; which we conceive to be r 
wrong to the ſubject; and that thoſe commiſſioners might as well, by 
colour of thoſe words, if they were ſo authoriſed by your highne(s's 
letters patents, fine. without fline, and impriſon without limitation of 
time; as alſo, according to will and diſcretion, without any rules of 
law, ſpiritual or temporal, adjudge and impoſe utter confiſcation of 
fei forfeiture of lands; yea and the taking away of a limb, and of 
ife itſelf; and this for any matter whatſoever pertaining to ſpiritual 
| A Which never was nor could be meant by the makers of 
that Jaw. | | 


Commiſſions 
ecclefialtical, 


ka S303 


Foutthly, That every La offence, pertaining to ſpiritual juriſdiction,, 
is by colour of the ſaid wor 


being only with theſe. words ; wiz. ſuch as pertain, to ſpirituai or eccleſi- 
. * „51 . z . ; 44% od 
aflical juriſdiftion ; it is very bard to know, what matters or offences are 
included in that number: and the rather becauſe it is unknown, what 
ancient canons or laws ſpiritual are in force, and what. not. From hence 
arifeth;great inconyeniency, and occaſion of contention.: 4 Þ'- 
And whereas upon the ſame ſtatute a commiſſion ecclefiaftical is made, 


therein is grievance apprehended thus: 2 
Firſt, For that thereby the ſame men have both ſpiritual and temporal 
juriſdiction, and may both force the party by oath to accuſe himſelf of 
any offence, and alſo enquire thereof by a jury: and laſtly, may inflict 
for the ſame offence at the ſame time, and b | 1 
both a ſpiritual and a temporal juriſdiction. | 

Secondly, Whereas upon ſentences of depriyation or other ſpiritual 


cenſufes given by force of ordinary juriſdiction, an appeal lyeth for the 


party aggrieved, that is here excluded by expreſs words of the com- 


miſſion. Alſo here is to be a trial by jury, yet no remedy by traverſe nor 
attaint z neither can a man have any writ of error, though « judgment ot 
ſentence: be given againſt him, amounting to the taking away of all his 
goods, and impriſoning of him during life, yea, to the adjudging him in 
caſe of premunire, whereby his lands are forfeited, and he out of the pro- 


tection of the lav. | 5 | 


1 


majeſty ſhall not only give your ſubjects good ſatisfaction in point of | 


y one and the fame ſentence, 
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Thirdly, That whereas penal laws and offences againſt the ſame can- 
not be determined in other courts, or by other perſons than by thoſe 
truſted by parliament with the execution thereof ; yet the execution of 
many ſuch ſtatutes (divers whereof were made ſince the firſt of Eliz.) 
are commended and committed to theſe commiſhoners eccleſiaſtical, who 
are either to inflict the puniſhment contained in the ſtatute being premu- 


WS ir, and of other * nature, and ſo enforce a man upon his own oath 


to accuſe and expoſe himſelf to thoſe puniſhments, or elſe to inflict other 


| temporal puniſhments at their pleaſure, And yet beſides and after that 


done, the party ſhall be ſubject, in the courts mentioned in the acts, to 
puniſhment by the ſame acts appointed and inflicted, Which we think 
very unreaſonable, ' : 

Fourthly, That the commiſſion giveth authority to enforce men called 
| into queſtion, to enter into recognizance, not only for appearance from 
time to time, but alſo for performance of whatſoever ſhall be by the com- 
miſſioners ordered. | 

And alſo that it giveth power to enjoin parties defendant or accuſed to 
pay ſuch fees to the miniſters of the court, as by the commiſſioners ſhall 


de thought fit. 


And touching the execution of the commiſſion, it is found grievous 


| theſe ways among other: 


Firſt, For that laymen are by the commiſſioners puniſhed for ſpeaking 
otherwiſe than in judicial places and courſes) of the fimony and other 


miſdemeanors of the ſpiritual men, though. the thing ſpoken be true, and 


the ſpeech tending to the inducing of ſome condign puniſhment. 
Secondly, in that theſe commiſſioners uſually appoint and allot to 
women diſcontented at and unwilling to live with their huſbands, ſuch 
portion and allowance for preſent maintenance, as to them ſhall ſeem 
meet; to the great encouragement to wives to be diſobedient and con- 
temptuous againſt their huſbands. 
Thirdly, in that their purſuivants and other miniſters employed in 
the apprehenſion of ſuſpected offenders in any thing ſpiritual, and in the 
ſearching for any ſuppoſed ſcandalous books, uſe to break open mens 


| houſes, cloſets, and deſks, rifling all corners and ſecret cuſtodies, as in 


caſes of high treaſon or ſuſpicion thereof. 
All which premiſes, amongſt other things conſidered, your majeſty's 


| moſt loyal and dutiful commons in all humbleneſs beſeech you, that, 


for the eaſing of them, as well from the preſent grievance, as from the 
fear and poſſibility of greater in times future, your highneſs would vouch- 
ſafe your royal aſſent and allowance to and for the ratifying of the ſaid 


ſtatute, and the reducing thereof, and conſequently of the ſaid commiſ- 


ſion, to reaſonable and convenient limits, by ſome act to be paſſed in the 


| preſent ſeſſion of parliament. 


Proclama-.. Amongſt many other points of happineſs and freedom, 
tions, © which your majeſty's ſubjects of this kingdom have enjoyed 
under your royal progenitors, kings and queens of this realm, there is 
none which they have accounted more dear and precious than this, to be 
uided and governed by certain rule of law, which giveth both to the 
ead and members that which of right belongeth to them; and not by 
any uncertain or arbitrary form of government. 
hich,” as it hath proceeded from the original and conſtitution and 
temperature of this eſtate, ſo hath it been the principal means of uphold- 


ing the ſame in ſuch ſort, as that their _— have been juſt, beloved, 


happy and glorious ;-and the kingdom itſelf peaceable, flouriſhing and 


durable, ſo many ages. | 

And the effect, as well of the contentment that the ſubjects of this 
kingdom have taken in this form of government, as alſo of the love, 
reſpect and duty, which they have, by reaſon of the ſame, rendered unto 
their princes, may appear in this, that they have, as occaſion hath re- 
quired, yielded more extraordinary and voluntary contributions to aſſiſt 
their kings, than the ſubjects of any other known kingdom whatſoever. 
Out of this root hath grown the indubitable right of the people of this 


kingdom, not to be made ſubject to any puniſhment that ſhall extend to 


their lives, lands, bodies or goods, other than ſuch as are ordained by the 


common laws of this land, or the ſtatutes made by their common conſent 


in parliament, : | 
| Nevertheleſs, it is apparent, both that proclamations have been of late 
years much more frequent than heretofore, and that they are extended, 
not only to the liberty, but alſo to the s, inheritances, and liveli- 
hood of men; ſome of them tending to alter ſome points of the law, and 
make them new: ent ge | 1 | 

Other ſome made ſhortly after a ſeſſion of parliament, for matter di- 
rectly rejected in the ſame ſeſſion : | | 

Others appointing puniſhments to be inflited before lawful trial and 
convition ;' de 9405 
Some containing penalties in form of penal ſtatutes ; 

Some referring the puniſhment of offenders to the courts of arbitrary 
diſcretion, which have laid heavy and grievous cenſures upon the 
delinquents: „ RD r wits 
Some, as the proclamation for ſtarch, accompanied with letters com- 
manting enquiry to be made againſt the tranſgreſſors at the quarter 
emons 7; r | | 
Aud ſome vouching former proclamations, to countenance and. war- 
rant the latter; as by a catalogue hereunder written more particularly 


; appeareth, N ; | RE Re 
y reaſon whereof there is a general fear conceived and ſpread amongſt 


* 


ength and nature of laws. | 


Jou majeſty's people, that proclamations will by degrees grow up and 
increaſe to the fr WT 
Whereby not only that ancient happineſs [freedom] will be as much 


blemiſhed' (if not quite taken away) which their anceſtors have ſo long 
. R | | 


trary government upon the realm. ** * Ta F. 

- And this our fear is the more increaſed, by occaſion as well of certain 
books lately publiſhed, -which aſcribe a greater power to proclamations 
than heretofore hath been conceived to belong unto. them; as alſo of 


8 


ut the ſame may alſo (in proceſs of time) bring 2a new form of arbi- l 


againſt Mr. Richard Bates, Merchant. 63 


the care taken to reduce all the proclamations made ſince your majeſty's 
reign into one volume, and t6 print them in ſuch form as acts of 
parliament formerly have been, and {till are uſed to be; which ſecmeth 
to imply a purpoſe to give them more reputation and more eſtabliſhment 
than heretofore they have had, 

We therefore, your majeſty's humble ſubjects, the commons in this 
parliament aſſembled, taking theſe matters-into our conlideration, and 
weighing how much it doth concern your majeſty, both in honour and 
ſafety, that ſuch impreflions ſhould not be enforced to ſettle in your 
ſubjects minds, have thought it to appertain to our duties, as well to- 
wards your majeſty, as to thoſe that have truſted and ſent us to their 
ſervice, to preſent unto your majeſty's view theſe fears and griefs of your 


people; and to become humble ſuitors unto your majeſty, that thence- 


forth no fine or forfeiture of goods, or other pecuniary or corporal 
puniſhment, may be inflicted upon your ſubjects (other than reſtraint of 
liberty, which we alſo humbly beſeech may be but upon urgent neceſ- 
lity, and to continue but *till other order may be taken by coarſe of 
law) unleſs they ſhall offend againſt ſome law or ſtatute of this realm in 
force at the time of their offence committed; and for the greater aſ- 
ſurance and comfort of your people, that it will pleaſe your majeſty, 
to declare your royal pleaſure to that purpoſe, either by ſome law to be 
made in this ſeſſion of parliament, or by ſome ſuch other courſe (whereof 
your people may take knowledge) as to your princely wiſdom ſhall 
ſeem molt convenient. | | 


A catalogue of ſome of the proclamations complained of. 


T. Proclamations importing alterations of ſome points of the law, and 
making new : | 

11 January, 1 Fac. fol. 57. forbiddeth chuſing of knights and bur- 
geſles bankrupt or outlawed ; and commandeth choice of ſuch as are not 
only taxed to ſubſidies, but alſo have ordinarily paid and ſatisfied the 
ſame, fl. 57. 

If returns be made contrary to proclamation, they are to be rejected 
as unlawful and inſufficient, fol. 60, 

25 Auguſt, 5 Fac. fol. 151. That the proclamation ſhould be a war- 
rant to any officer or ſubject to ſeize ſtarch, and to diſpoſe or deſtroy any 
ſtuff, Sc. And reſtraineth all men not licenſed to make ſtarch, fol. 1 54. 

II. A proclamation made ſhortly after parliament, for matter directly 
rejected the precedent ſeſſion: | 

I March, 2 Fac. fol. 112. A proclamation for building with brick, 
after a bill. to that end rejected, ; 

III. Proclamations touching the freehold livelihood of men: 

16 September, 1 Fac. fol. 41. Raiſing and pulling down houſes autho- 
riſed, and prohibition to build them again at any time. 

12 Oftober, 5 Fac. fol. 160. Forbidding building and taking away the 
materials; and appointing the owners land to be lett by other men at 
what price they pleaſe, fol. 101. - 

IV. Proclamations, referring puniſhments to be done by juſtices of 
the peace, mayors, bailiffs, conſtables, and other officers; or ſeizure b 
perſons who have no authority to enquire, hear and determine of thoſe 
offences; ſo it is to be inflited before lawful trial and conviction, 

8 January, 2 Jac. fol. 72. A proclamation for folding wools, Cc. 

23 Auguſt, 5 Fac. fol. 151, A ſeizure of ſtarch, Cc. 

. Proclamations penned with penalties, in form of penal ſtatutes : 

4 November, 1 Fac. fol.. Pain of confiſcation of goods. 
oy _—_ 2 Fac. fol. 72. Ten days impriſonment, and ſtanding in 
the pillory, | <A 

Juſtices of peace to forfeit twenty pounds if they ſee not the proclama- 


tion of folding wools executed. 


23 Auguſt 5 Fac. fol. 151. Forfeiture of one moiety of ſtarch, &c, 
elz 5 Co / J 
VI. Puniſhment of offenders in courts of arbitrary diſcretion, as Star- 
Chamber : | ws. 1 
1 March, 2 Fac. fol.102, Proclamation for building. | 
12 October, 5 Fac. fol. 159. A proclamation for building. 
Juby, 6 Fac. fol. 177. Proclamation for ſtarch, „ 
25 July, 6 Fac. fol. 180. Proclamation for building. 
VII. Former proclamations become precedents, and vouched in lat- 
ter proclamations; | 


18 June, 2 Fac. fol. 75. avoucheth 5 Ed. VI. and 4 Elis. fol. 73. : 


25 Fuly, 6 Fac. 2 180. mentioneth former proclamations. againſt 
buildings, and explaineth and qualifieth them. $7 85 

Your majeſty's commons, in this ſeſſion of parliament ; 
aſſembled, do chearfully acknowledge the ſpring and foun- 8 
tain of public juſtice of this ſtate to be originally in you. 
majeſty, 55 | | 5 3 


or the benefit thereof is conveyed and derived into eyery mem ber of 
this politick _ by your highneſs's writs. OY Tong tag roy anger, 


Amongſt which none are more honourable for the ſupport of the-com- 
mon juſtice of the realm, than the writs of: prohibition,  babeas corpus, & 
de homine replegiando which writs have been ever held and found to be 


a chief means of relief unto the poor, diſtreſſed and oppreſſed ſubjects of 
this kingdom, and can be no inconvenience- at all: ſeeing they are no 


way concluſive againſt any man, and do draw no benefit to the pro- 
curers, but rather a fruitleſs charge, if they be obtained upon any unjuſt 
ground or pretence. | F 99 

In the free granti 
eſpecially that of prohibition, there hath of late been obſerved to be ſome 
obſtruction, by reaſon that upon the complaints and the importunity of 
ſome, who deſire the ſupport of inferior courts againſt the principal 
courts of the common law, (wherein your mgjeſty hath, been greatly 


troubled) you have taken into your royal conſidergtion the ſeveral extents 


of the juriſdiction of the ſaid ſeveral courts. 


Since which time the ſaid writs have been mor . ſparing) FEA Þ 5 93 
ene. N : Pee 
F E..- 4 | 


with ſtricter cautions than anciently hath been acc 


* 


#4 hes 72 e een . 15 9 
ng of, and proceeding upon, ſome of which. writs, 
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_ * your former reſolution; te give order that 'this cauſe, which hath thus | 
| ent; and that 

A 1 Ae 
in the mean time that the execution of the ſaid letters patents, 
add ll 


3 


princely p 


or 


64 43. The great Caſe of Inipofitions on an Triformation in the Exchequer, 


It is therefor moſt humbly deſired that it may pleaſe your mes 
(whoſe glory is never more conſpicuous than when the pooreſt of 1 


commonality are bleſſed with the influence of the ancient beams of 


juſtice) 10 require your judges in the courts of J#eAminſter to grant 
the ſaid writs, in caſes wherein ſuch writs do lye, an 

, grantable;z and in ſuch fort as that ſuch perſons whoſe bodies being 
either committed to priſon, or their cauſes like to recover great preju- 
dice by proceedings againſt chem in times of vacation, may not be de- 
barred nor deferred from having the ſpeedy relief and benefit of thoſe 
writs, more than in former times. 


Four ſhites Foraſmuch as the exerciſe of authority over the counties 
| wear Malu. of Glouceſter, Hereford, Migorn, and Salop, by the prefident 


and council-of Iles, by way of inſtructions upon a pretext of a ſtatute 
made in the 34th year of the reign of king Henry VIII. is conceived not 
to be warranted by that, or any other law of this realm of England. 

And for that in the (ſecond ſeſſion of this prefent parliament, there 


did a bill gaſs the houſe of commons, whereby it was declared that the | 


true intent and meaning of that before mentioned ſtatute was not thereby 


to ſubje& theſe counties to that kind of government by inſtructions; 


and n the inhabitants of thoſe counties are fince 
'utterly diſcouraged, and in effect debarred from the tryal of the right 
of that kind of ſuriſdiction over thoſe counties, by the ordinary courſe 


of the common laws of this land, by reaſon of prohibitions which were | 
heretofore frequently granted (upon ſuggeſtion that thoſe counties are 


not part of Malis, or of the marſhes of the ſame, which is the very point 
in queſtion.) are now very hard to be obtained, except in caſes where 


thoſe of that council do exceed the inſtructions ſet down to them by your | 


majeſty : 


As alſo for that, in cafes where actions have been brought at the com- 
mon law, whereby that queſtion ven, wa have come to decifion, the plain- 


tiffs have been ſtopped, ſometimes y injunctions out of your majelly's 
court of Chancery from their proceedings, ſometimes before, ſometimes 
after judgments, and alſo by impriſonment : 
The precedents of which 

loyal and dutiful ſubjects of this kingdom, as well in reſpect of the ſtop- 

ing of the free courſe of juſtice, às alſo by reaſon that if that kind of 
juriſdiction were at firſt extended over theſe four counties, and be now 
{till continued without warrant of law; the conſequence of this example 
may in future times give countenance to the erecting of like juriſdic- 
tions in other places of this realm ; ö | 


And ſoraſmuch as your majeſty was pleaſed to command all the 


judges to conſider of this queſtion, and that they thereupon beſtowed 
very many days in hearing the cauſe argued by learned counſel on both 


ſides, and in viewing and conſidering great numbers of records, produeed 
before them concerning that cauſe; whereby they have (no doubt) 
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truly informed themſelves of the right : 


It is therefore the moſt humble petition of the commons in this pre- 


fent parliament aſſembled, that your moſt excellent majeſty will alſo 
be pleaſed. to command, that the judges may deliver their opinion upon 
that ſo exact and deliberate hearing, which was had before them, con- 
cerning the right of the aforeſaid juriſdiction over thoſe four counties, by 
force of that ſtatate; and that the opinion which they ſhall deliver 
therein, may be in ſuch ſort publiſhed, as that all your majeſty's ſubjects 
whom it may concern, ma : 
and that your majeſty will vouchſafe to declare it, by your moſt 
eaſure, that any of your my 's ſubjects, who may have 

r thereof, may try Nis or their right in that point, by the due and 
ninary courſe of the common law, either by ſuing out of prohibitions, 
or any other your majeſty's writs, without reſtraint ; and that if the ſaid 
Juriſdiction over theſe four counties ſhall appear to your majeſty by 
the opinion of the judges, or otherwiſe, not to be warranted by law, 
that then your majeſty will be pleaſed, out of your moſt princely and 
gracious \favour towards all your loyal dutiful ſubjects, to order the 
ceaſing. of the ſaid juriſdiction over thoſe counties, to the great comfort 


of the inhabitants of thoſe counties, and of the reſt of your ſubjeRs of | 


all the kingdom. N 

Kew drapery, Complaint was made in all humble manner, the ſecond 
2.” *  feffionr of this PR arge of many diſorders, out- 
rages; and oppreſſions, committed upon occaſion of letters patents 
granted to the duke of Lenox, for ſearching and ſealing of ſtuffs and 
manufactures, called kc Ares name of new draperies, | 

| hich patene we held in all, or the moſt part'of it, to be queſtionable, 
and in 1 00 


a 
retched, by 98 — and deputies beyond the extent of the 


aid letters patents, as appears in the particulars ſet down in the ſaid 


rievance, Fs 3 
* To which it pleaſed your majeſty to give this gracious anſwer; 
© that the ron of the Rid patent ſhould be left to be judged by the 


© Jaw, and whenloever any abuſe ariſing in the execution thereof ſhould 
| 8 it ſhould ſeverely be puniſhed.” | | 


; * 


Feet N divers complaints made now in parliament, that not |. 


hich was for that time to our good ſatisfaction. | 


only the faid Terrers patents are ſtill in force, and the validity of them un- 
decided by judgment, but diforders in the execution of them are ſo far 


from being refermed, that fury multiply every day, to the grievance of 
t 


your” majeſty's. ſubjects; and thoſe he poorer ſort, who exerciſing 


theſe manufactures, are ſubject to much o preſſion, to the great hindrance | 
*__  _ of ſore, and utter undoing of many, as hath appeared im the particularities | 
. ofthe complaints preſen | | 0:92 My 


to us: 5 
Our humble defire is, that your majeſty will be pleaſed, according to 


ng hung in ſuſpence,” be ſpeedily brought to jud 
vc aff x re becauſe it concernerh all the ſu 


0s 
15 
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forth ud they concern the ſaid new drapery, may be f. 
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be? 


by law are- 


proceedings do concern all your majeſty's 


have means -to take knowledge thereof ;. 


ently unlawful, and the execution thereof we found 


, nify unto rm 
55 


judgment be given: whereby your ſubjects, who do in all humility pre. 
ſent this grievance unto your majeſty, may be relieved, and have ng 

- occaſion to reiterate their complaints. ag 5 : 

-' Whereas by ancient and late ſtatutes it hath been enacted, Licence 4 
that wines ſhould be retailed at ſuch low rates and prices, as wines, 

for this fifty years paſt they could not be afforded, | 


the late queen Elizabeth, that (thoſe former laws notwithitanding ) wines 


down: EOS 4 #4 | 
Which proclamation, nevertheleſs, the late queen and your moſt ex. 


cellent majefty have been drawn to forbear, upon the earneſt ſuit of cer. 
tain perſons, who therein only intended their private game: 
By reaſon whereof, both 


— 


their afhgnees, and great damage and prejudice hath likewiſe fallen and 
light upon your people; not only by enhancing the prices of wines, 
licencing over many taverns, and appointing of unmeet perſons, in 
unfit places, to keep the ſame ; but alſo by reaſon that corrupt, mingled, 
evil, and unwholeſome wines have been uttered and ſold, to the great 
hurt of the health of your highneſs's people; one man ſometimes en- 
groſſing all the licences deſigned for that place. 


iament, your highneſs was pleaſed to anſwer, that your grants in that 
behalf were no other than ſuch as were warrantable by the law, 


laws impoſlible to be obferved : | 


be ſold at one ſhilling the ſextern: 4 
And one other made in the 28th year of king Henry VIII. prohibiting 
all perſons, under penalty, to fel] any French wines above eight-pence 
the gallon; and other wines, as ſacks and ſweet wines, above one ſnil- 
ling the gallon : . ik, Spy. 
nd one branch of a, ſtatute made in the 7th year of king 
3 VI. prohibiting men to ſell any wines by retail in their 
ouſes. 5 e | 4 8 
Whereupon your majeſty hath been induced and drawn to ground new 
22 of diſpenſation, and to grant the benefit thereof unto the lord 
admiral: ' | 1 49 Wy | 
Whereby the like diſcommodities and inconveniencies have ſince en- 
ſued unta the common-wealth, as formerly did ariſe and grow upon the 
other repealed laws, whereof in the former petitions of your ſubjects, 
- exhibited unto your majeſty in the ſaid ſecond ſeſſion, your highneſs 
never had any direct and clear information; | _ | 
May it therefore pleaſe.your: moſt excellent majeſty, at the humble re- 
queſt of your commons, (who have taken into conſideration the greateſt 
* and expences which the ſaid lord admiral hath been at in your 
majeſty's ſervice, and have conſidered likewiſe: the preſent licences and 
grants, ſor valuable conſiderations unto. many hundreds of your \high- 
neſs's ſubjects, which, without great loſs to the ſaid 2 cannot be 
ſo ſuddenly made void) out of your princely wiſdom and goodneſs, 
wherein you have profeſſed not to extend and ſtrain your prerogative 
royal, againſt the publick good of your people, for the particular gain of 
| any private perſons, to vouchſafe: that from thenceforth there may no 
more grants of that nature be made unto any of your ſubjects whom- 
ſoever 3 but that the ſaid ſtatute of the 5th of El:zabeth for the a N 
of wines, to be publiſhed by proclamation, as time and occaſion ſha 
require, may be put in execution: and that your majeſty will likewiſe 
vouchſafe to grant your royal aſſent to a bill of repeal of the ſaid 
obſolete ſtatutes, and all other whereupon any ſuch uon ob/fantes and diſ- 
| penſations might be grounded. | ih 
In which ſtatute of repeal, proviſion ſhall be made for the indemnity 
of all ſuch, as under your majeſty's great ſeal have already procured 
licence for ſuch ſale of wines. I Fx, 
Whercas by the laws of this your majeſty's realm of Eng- au 
land, no taxes, aids, or impoſitions of any kind whatſoever, 
ought or can be laid or impoſed upon your people, or upon any 
of their 
— ˙ ͤ 77 5; | | DIO OE Ela 
Which being undoubtedly the ancient and fundamental law of the 
land, is yet for more abundant clearneſs expreſly declared in ſundry acts 
of parliament, made and enacted in the time of ſundry your majeſty's 
progenitors, the nobleſt and moſt prudent kings of this realm : _ | 
our commons with juſt grief do complain unto your majeſty of the 
late tax and impoſition laid and impoſed: yearly upon ſuch as are allowed 
to keep victualling houſes, or ſell ale and beer by retail: eng 
Which impoſition not being taxed by aſſent of parliament, but com- 
manded and directed only by letters and inſtructions, your commons 
are perſuaded that the ſame proceeded rather from miſinformation, 


heart, "3 Tart 
': Wherefore your 


| commons knowing the ief of ye r people in 
this behalf, do (according to their duties) in all 15 


humility inform and 


| that the. adde being ſingular and without example, and 
it is in itſelf a precedent of dangerous conſequence, and (as your people 
fear) may ealily (in time) be extended farther, as to badgers of corn, 
rs of . 85 en ad rok. and. ſych like, who in ſuch ſort are 
to be licenced by juſtices e peace; as thoſe perſons are, upon whom 

atthis time, this preſent tax is charged and laid. N 
19 "03þ* FFF at, Second dlys 


: 


— 
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And for redreſs thereof, it was ordained by a ſtatute in the 5th year of | J | 


might be ſold at ſuch prices, as by proclamation from time to time to 9 
| be made by conſent of many great ofteg6s, ſhould be publiſhed and ſet % 


great ſums of money in fines, rents, and 
annual payments, have been gotten and raiſed unto the ſaid perſons, and 


Whereupon complaint being made to your majeſty, amongſt other TH 
| grievances of your people, in the ſecond ſeſſion of this preſent par- 


Whereas the grievance was the greater, for that all laws concerning 
the ſale of wines being intended and conceived to ſtand and be repealed, % 
there were nevertheleſs, by the overſight of them which were truſted in 
that buſineſs, caſually omitted, and left unrepealed, certain obſolct: Wl 


As namely, one, in the time of king Edward I. commanding wines to 


ods or commodities, but only by authority and conſent of 


than by the direQion and judgment of your moſt noble and royal 


Q 
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nice and evi 


1 not friends unto the crown that ſeek to 
diminiſh your majeſt 
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, L Scondly, ſuch houſes being often times (at the beſt) harbours of idle- 


ſs, whoredom, and all manner of villanies, the licences 
e honcſter ſort in moſt places refuſing to undergo the new 
e rented and taken by the looſer and baſer ſort of people, who 
have no conſcience how they gain. By reaſon whereof all manner of 
| behaviour is likely every day to increaſe, Neither can 
the juſtices of the peace conveniently prevent the ſame: for that 
the perſons licenced under the late contribution, affirm with cla- 
mour, that they have a toleration for a year, and that ſuch perſons are 
t ſuppreſs them, and thereby to 


7 


s revenues. ; 
Thirdly, many juſtices of the peace, (being ſworn to execute their 
office) which for this particular conceive to be, that ale-houſe keepers 


I formerly licenced, are not to be ſuppreſſed without juſt and reaſonable 


be ſatisfied touching their ſaid oath, but are much diſ- 


cauſe, cannot b G 
> (the late inſtructions notwithſtand- 


tracted" and perplexed what to do 


:1o) againſt ſuch perſons, as otherwiſe being not known to be of evil 
1h 8 only 8 reſuſe to pay this late taxed and impoſed ſum of 
money. 


In confideration whereof, your humble commons moſt inſtant]y be- 
ſeech your moſt excellent majeſty, that the former letters and inſtructions 


5 may be countermanded or ſtayed, and all further directions and proceed- 


ings in that kind forborn. : 
er Among many reſemblances which are obſerved to be be- 
one tween natural and politick bodies, there is none more apt 
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| and natural than this, that the diſcaſes of both do not at one inſtance 
commonly ſeize upon all parts; but beginning in ſome one part, do by 
tract of time, and by . Fes. get poſſeſſion of the whole, unleſs by ap- 


plying of wholeſome and proper remedies in due time they may be pre- 
vented, which, as it is in many things very viſible, ſo it is in nothing 
more apparent than in this matter of impoſitions: which beginning 
at the firſt, either with foreign commodities brought in, or ſuch of your 
own as were tranſported, is now extended to thoſe commodities, which 
growing in this kingdom are not tranſported, but uttered to the ſubjects 
of the ſame : 

For proof whereof, we do in all humility preſent unto your majeſty's . 
view the late impoſition of one ſhilling the chaldron of ſea-coals, riſing 
in Blith and Sundrrland, not by virtue of any contract or grant (as in 
the coals of Newcaſtle) but under a mere pretext of your majeſty's moſt 
royal prerogative : 

hich impoſition is not only grievous for the preſent (eſpecially to 
thoſe of the poorer ſort, the price of whoſe only and moſt neceſſary fuel 
is thereby to their great grief enhanced) but dangerous alſo for the 
future, conſidering that the reaſon of this precedent may be extended to 
all the commodities of this kingdom. | 

May it therefore pleaſe your moſt excellent majeſty, which is the great 
and ſovereign 8 of the eſtate, to apply ſuch a remedy as this 
diſeaſe may be preſently cured, and all diſeaſes for time to come of like 
nature prevented. * 


Speech of fir Francis Bacon 0 the king, the 7th of July 1610, on preſenting the petition to his majeſty, 
who was attended on the occaſion by fir Francis and eleven other members; taken from Bacon's 


works, laſt qt ed. vol. 2. page 212. 


Moſt gracious ſovereign, 
THE knights, citizens, and burgeſſes aſſembled in parliament, in the 
houſe of your commons, in all humbleneſs do exhibit and preſent 
unto your moſt ſacred majeſty, in their own words —_—_ by my hand, 
their petitions and grievances. They are here conceived and ſet down 


in writing, according to ancient cuſtom of parliament : they are 


alſo prefaced according to the manner and taſte of theſe later times. 


| Therefore for me to make any additional preface, were neither warranted 


nor convenient; eſpecially ſpeaking before a king, the exactneſs of whoſe 


judgment ought to ſcatter and chaſe away all unneceſſary ſpeech as the 
W ſun doth a vapour. This only I muſt fay. Since this ſeſſion of parlia- 
ment we have ſcen your glory in the ſolemnity of the creation of this 


moſt noble prince ; we have heard your wiſdom in. ſundry excellent 


0 ſpeeches which you have delivered amongſt us. Now we hope to find 


and feel the effects of your goodneſs, in your gracious anſwer to theſe 
our petitions. For this we are perſuaded, that the attribute, which was 

iven by one of the wiſeſt writers to two of the beſt emperors, divus 
| "ba et divus Trajanus, fo faith Tacitus, res olim inſeciabiles miſcuerunt, 


imperium et libertatam, may be truly applied to your majeſty. For never 


was there ſuch a conſervator of * pi in a crown, nor ever ſuch a pro- 
tector of lawful-freedom in a ſubject. | | | 


#2 
oy 


1 Oaly this, excellent ſovereign, let not the ſound of grievances, though 


it be fad, ſeem harſh to your princely ears. It is but gemitus columbar, 
the mourning of a dove, with that patience and humility of heart 
which appertaineth to loving and loyal ſubjets. And far be it from us, 
but that in the midſt of the ſenſe of our grievances we ſhould remember. 
and acknowledge the infinite benefits, which by your majeſty, next under 
God, we do enjoy ; which bind us to wiſh unto your life fulneſs of 
days, and unto your line royal a ſucceſſion and continuance even unto 
the world's end. | 85 
It reſteth that unto theſe petitions here included I do add one more 
that goeth to them all: which is, that if in the words and frame of 
them there be any thing offenſive; or that we have expreſſed ourſelves 
otherwiſe than we ſhould or would; that your majeſty would cover it 
and caſt the veil of your grace upon it; and accept of our good intentions, 
and help them by your benign interpretation. N 
Laſtly, I am moſt hum! to crave a particular pardon for myſelf 
that have uſed theſe few- words; and ſcarcely ſhould have been able to 
have uſed any at all, in reſpeR'of the reverence which I bear to your 
wage and judgment,' had I not been ſomewhat relieved and comforted 
by the experience, which in my ſervice and acceſs I have had of . your 


continual grace and favour, eat it 
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XIV. The Caſe of Mixed Money in Ireland, Trin. 2. Jam. 1603. e a 
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As bee following caſe relates to the king's prerogative of regulating the coinage and value of money, in which be 
+2 Whole ſtate is ſa immediately and efſmntially intereſted, it properly falls within the feope of this collefion. ' It is taken ' 


from the Engliſh edition of fir John Davies's Reports. None of the marginal notes and references are in the _ 


tained in this kingdom for ſeveral years, to ſuppreſs the rebellion 
of Tyrone, cauſed a great quantity of mixed money, with the uſual 
ſtamp of the arms of the crown, 
coin'd in the Tower of Landon, and tranſmitted this money into this king- 


Of: Elizabeth in order to pay the royal army which was main- 


reign, By which her majeſty declared and eſtabliſhed. this mixed. money, im- 
mediate Valter the ſaid proclamation, to be the lawful and current mo- 
ney of this kingdom of Ireland, and expreſly commanded that this money 
thould be fo uſed, accepted aud reputed by all her ſubjects and others, 
uling any traffck or commerce within this kingdom; and that if any 
perſon or perſons ſhould refuſe to receive this. mixed money according, to 
the denomination or valuation thereof, viz. ſhillings for ſhillings, ſix- 
penny pieces for ſixpenny pieces, Fc. being tendered for payment of any 
wages, fees, ſtipends, debts, c. they ſhould be uniſhed as contemners 
of her royal prerogative and commandment... And to the intent that this 
mird money ſhould have the better courſe and circulation, it was further 


declared b 

mediately following, all other money which had been current within this 
RIO, befoce = 1 ; roclamation ſhould be cried down and an- 
tis nm 


and inſcription of her royal ſtile, to be 


the ſame proclamation, that aſter the 0th. day of June im- 


, Prench original. They were all added by the editor of the tranſlated edition, This caſe, being earlier than Bates's, | |, || 
Would have been placed before it, if the former had not occurred to the editor too late.) - , Oe 28 


com, with a proclamation, bearing date 24 May, in the 43d. year of her 


| 
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In 4pril, before this proclamation was-gubliſhed,. when the pure coin 
| of England was current within this kingdom, one Brett of Drogheda, mer- 
chant, haying bought certain wares of one Gilbert in London, became 


bound to the ſaid Gilbert in an obligation of 2p0l. on condition that he 
ſhould Pay to the ſaid Gilbert, his executors. or aſſigns, 1000. ſterling, cur - 
rent and lawful money of England, at the tomb of earl Strongbow in'Chrift- 
Church, Dublin, at a certain day to come; at which day and plice, Bret 
| made a tender of the 1001. in the mixed money of the new ſtandard, in 
performance of the condition of the obligation; and whether this tender 
was ſufficient to ſave the forfeiture of the obligation, or whether the ſaid 
Brett ſhould now, upon the change or lteration of money within this 
kingdom, be compel led to pay the ſaid one hundred pound in other or 
better coin than in the mixed money, aecording to the rate and yaluatiot 
of it, at the time of the tender, was the queſtion zt the e 
where the ſaid Gilbert, who was a merchant of .Londan, erhibited bis 
2 againſt the ſaid Brett, for. the ſpeedy recovery of his debt afore-. 
aid. . | e 


vas alſo: of great importance; in conſideration. and. reaſon of 


George . Carew, then lord deputy and a}ſo' treaſurer, required the 


| Judges, (being of the privy.coungi});.tp-confer,on and eonſider this . 
and to return to him their teſolution-2auching it; 9 conference 


\ 
* 
du = 


- 


An, insfwuch. as this eule ;rplajed 0, the kingdom. In general; and © * 
of de, . or Eg 


q - | We de 3. that the king by his proclamation may make any coin law- 
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and xonſideration on all the erg gde ſaid proclamation, reſolved that 
tlie tender of the one hu pounds in the mixed money, at the day and 
place, aforeſaid, ns good . the law, to ſave the forfeiture 
of the en bent wenn Mi hs * Britt ſhould not be obliged at any time 
after, to pay © her money in diſcharge of the debt, than this mixed 
money, according to the rate and valuation that it had, at the time of 
the tender; and this refolution was certified by them to the -lord-deputy, 
and the certificate entered in 1 book. And in this caſe divers 
points were conſidered and refolyed. | 

„ nt = *  Firft,” it was conſidered, that in every commonwealth, it is 


Neceflity of ; 

— Lock neceſſary to have a certain ſtandard of money. For no com- 
lee. monwealth can ſubſiſt without contracts, and no contracts 

"Cotton 4. without equality, and no equality in contracts without money. 


For N. 4 in the firſt ſocieties of the world, permutation of one thing 
for another 

tranſportation and diviſion of things was found difficult and impoſſible; 
'and therefore money was invented, as well for the facility of commerce, 
as to reduce contracts to an equality. Cum non facile concurrebat, ut cum 
tu haberes quod ego defiderarem, ego invicem haberem quod tu accipere velles, 
elefta materia Li cujus publica & perpetua eflimatio difficultatibus permutationem 
ſubveniret. Paul. lib. 1. F. ds contrabendis empt. and therefore money is 
LKaid by Bodin to be menſura publica; and Budelius lib. 1. de re nummarid, 
cg. 3. faith, maneta eff juflum medium & menſura rerum commutabillum, nam 
Sir medium monetæ fit omnium rerum, qua in mundo 7 conveniens & juſla 
*zflimutio, And to this purpoſe Keble ſaith, 12 H. 7. 23. b. that every 
thing ought to be valued per argent; by which word argent, he meaneth: 
money coined, And the great utility of a certain ſtandard of money and 
of meaſures is well exprefled by Budelius in this verſe, 


Una fides, pondus, menſura, moneta fit una, 
Et flatus ill ſus totius orbis erit. 


Secondly, it was reſolved, that it appertaineth only to 


8 the king of Egland, to make or coin money within his do- 
- ingor.coin= minions; ſo that no other perſon can do it without ſpecial 
; n. licenſe or commandment of the king; and if any perſon pre- 

1 Ce. 146. ume to do it of his own head, it is treaſon againſt the perſon 
39% 114 of the king by the common law; and this appears by the 
1 8.188 . Rat, of 25 240; c. 2. (which is only a declaration of the 
common law,) and by Glanvil, Britton and Bracton, before 
that ſtatute, . And in the caſe of Mines, Plowd. 316. a. 


* 2. 2 
this point is expfeſſed more clearly, where it is ſaid, that the king ſhall 
have mines of gold and ſilver; for if a ſubject had them, he by law could 
not coin ſuch metals, nor ſtamp a print or value upon them, for it apper- 
taineth to the king only to put a value upon coin, and make the price of 
the quantity, and to put a print to it; which being done the coin is 
. current ; aud if a ſubject doth this it is high treaſon at common law, as 


| 3 23 Aft 2. and.it is high treaſon to the king, becauſe he hath | 
the ſole power 8 
e e 


making money, &c. 
And in this book three things are expreſſed, which are re- 


Things eſſan - quiſite to the making of lawful money, viz. the authority 


dete bel, of the prince, the ſtamp, and the value. But upon the con- 
A „ fideration of the caſe in queſtion,” it was obſerved, that ſix 


„ things or circumſtances ought to concur, to make lawful and 
eurrent money, viz. 1. Weight. 2. Fineneſs. 3. Impreſſion. 4. De- 
„ bot fre nomination. 5. Authority of the prince. 6. * Proclamation. 
1 H. E. P. c. For every piece of money ought to have a certain proportion 
42 thatpro- of weight or poiſe, and a certain proportion of purity or ſine- 
. N neſs, which is called alloy. Alſo every piece ought to have 
| » certain form of impreſſion, which. may be knowable and 
NAN iſtinguiſhable ; for as wax is not a ſeal without Weed 
' ſo metal is not money without an impreſſion: & moneta dicitur a monendo, 
, quia 1mprefſione nos moneat, cujus fit moneta, Cujus imago ęſi hæc ] Cæſaris: 
date Ct ſari gue ſunt Cæſaris. Alſo every piece of money ought to have 
au denomination or valuation ſor how much it ſhall be coy" or paid, 
a3 for a penny, a groat or a ſhilling. And all this ought to be by autho- 
' rity and commandment of the prince, for otherwiſe the money is not 
lawful; and it ought to be publiſhed by the proclamation of the prince, 
for before that, the money is not current. 

Theſe circumſtances appear in the antient ordinances made by the 
king for the coinage of money, as well in this kingdom as in England, 
which are ta be found in the Tower of Londan there, and in the Cate of 
Dublin here. Alſo the indentures between the king and 

the mint preſcribe” the proportion of weight, fineneſs, and Bok the 
impreſſion or inſcription, the name and the value. See the ſtat. 2 Fen. 6. 
c. 12. where mention is made of theſe indentures; ſee alſo Yade's caſe, 


y of England; a fortiorr, he may, by his proclamation only, eſtabliſh 
"the flandard of money coined by his authority within his own dominions. 
And that the king by his prerogative may alſo put a price 
. - King'ypeero- or valuation on 'all coins, appears by a remarkable caſe, 


. 21 Ed. 3. 60.6. In the time of ill. the Conqueror, the 
a Ne ' "abbot of St. Edmund/bury complained to the king in W 7 
that whereas he was exempted from the juriſdiction of the 


ordinary by divers antient charters, the biſhop of Norwich had viſited his 
 * hbuſe, contrary to thoſe charters of exemption ; upon which it was granted 
And ordained in parliament; that if from thenceforward the bi op of 

"Norwich or any of his ſueceſſors ſhould go againſt the aforeſaid exemption, 
"they fhould pa) te che king or his heirs thirty talent or beſaunts, Aﬀter- 
ads in the time of Bu z. the biſhop of Norwich viſited the houſe again, 
* apainſt the ordinance folefaid ; and this contempt being found in the 


- "King's Bench, a _ facies iſſued againſt the biſhop to ſhew why he ſhould 


not pay to the king the thirty talents gr beſaunts; and upon an inſufficient 
bie dad! 5 bilkop, he court ere that they ſho recover 
the tents or beſavntr, and that it ſhould be interpreted by the king him- 
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er was uſed, yet that was ſoon found cumberſome, and the 


e maſters of | 


for before that, as there was one and the ſame ſtändard of money in 


or ſilver are of uncertain value (for Budelius ſaith that talenta ſunt vari 
& pondera feat, potius quam numiſmuta) the king hath a power to put ; 
certain value upon them, according to the rule well known to the civi. 
lians, monetæ e/limationem dat, qui cudendi poteſtatem habet. And in thi; 
point the common law of England agrees well with the rules of the civii AY 
law, jus cudendæ monete ad ſolum principem, hoc eft, imperatarem, de ju, il 
pertinet. Monetandi jus princ:pum offibus inheret. 2 monetæ comprehendity; 
in 4. N que nunguam a regio ſceptro abdicantur. 2 
Vet by antient charters, this privilege or pterogative hath been com- 
municated to ſome ſubjects in E.gland; as, to the archbiſhop of Cant... 
bury by charter of king Athelflan, Lumb. peramb. Kant. fol. 291. The 
archbiſhop of York and biſhop of Durham had mines and power of coin. ll 
ing money, as appears by the ſtatute of 14 Hen. 8. c. 12. and the dean of 
St. Martin's-le-grand had the ſame privilege, as is manifeſt from the tat, 
of 19 Ed. 4. c. 1, And this right of coining money hath been granted t» 
ſeveral great perſonages in France heretofore, as Choppinus relates, lib. 4 
Domanig Franc. fol. 217. a. And this prerogative at this day is imparted 
too generally to all the inferior princes and ſtates of Germany by grant WY 
or permiſſion of the emperor; for it is a law of the empire, jus cudendaæ 
monetæ, niſi cui ab imperatore conceſſum fuerit, nemo uſurpato. 5 I 
Thirdly, it was reſolved that as the king by his prerogative 
may make money of what matter and form he pleaſeth, and 
eſtabliſh the ſtandard of it, ſo may he change his money in 
| ſubſtance and impreſſion, and enhance or debaſe the value vs 
of it, or entirely decry and annul it, ſo that it ſhall be but coin. l. 
bullion at his pleaſure. And note, that bullion, which in . P. C. 192. 
Latin is Called bilizo, eff moneta defenſa & probibita, que videlicet ½ 
caret. Mi 
And that the king hath uſed this prerogative in England, appears by Wl 
' ſeveral notorious changes of money, made in the time of ſeveral kings WM 
ſince the Norman Conqueſt. Anno 26 Hen. 2. Monetd veteri reprobatd, noa 
| /ucceſſit. Matt. Paris hift. mag. fol. 35. a. | Auno 7. Fob. a new money i 
was coined, at which time the firſt /er/ing money was coined, according 
to the opinion of Cambden, where he ſpeaketh of Serling-· Caſile in Scotland, Mb 
fol. 700. b. Anno 32 Hen. by the king was obliged to make new money, Wk 
cum moneta Angliz circumcidebatur d circumciſis Judzis, as Matt. Paris 
ſaith, fol. 703. 4. Anno 7 Ed. 1. the ſtandard of money was renewed, when 
| the ſterling penny was eftabliſhed to contain vice/imam partem unciæ, as 
appears by the old magna charta, in the ordinance called compoſitio menſu- 
rarum, where it is ordained, quo viginti denarii faciant unciam. y 6 
29 Ed. 1. when the money called pollards wascried down, a new ſterling 
money was alſo coined ; tee 6 Ed. 6. Dyer 82. b. & lib, rubr. Scacc. Dull. 
part 2. fol. 1. b. After this new monies were made, 9 Ed. 3. and 
13 Hen. 4. and 5 Ed. 4. and 19 Hen. 7. and 36 Hen. 8. and laſtly 2 Eliz, 
when all mixed and baſe money was cried down, and the ſtandard of pur: 
ſilver eſtabliſhed, which continues to this day, of which Bodin maketh 
honourable'mention, libro 6 de republicd, cap. 3. WHO "208 
And it ſeems theſe changes of money in England were made 
by the authority of the king without parliament; although 
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| ſeveral acts of parliament have been made for the ordering of 1 
- exchange, and to prohibit the exportation of money made and ordained 
by the king, and the importation and utterance of foreign and falſe money, 
under certain pains and penalties, of which ſome were capital and ſom: i 
pecuniary.' And ſeveral ordinances of the king made without the parlia- 
ment are called ſtatutes ; as flatutum- de monetd magnum, & flatutum de m:- 
netd parvum; which are called ſtatutes, becauſe the ordinance of the king 
with proclamation in ſuch cafe hath the force of an act of parliament. 
And as the king hath uſed to change the ſtandard of his 


money, to wit, the form and the ſubſtance, ſo hath he uſed by King's prers | 
— in 11- 


his prerogative to enhance or debaſe the value ef it, notwith- peng 
— that the form and ſubſtance continueth as it was be- debaſing 1 
fore. And this was done, 5 Ed. 4. as appears by the book valve of coi i 
of 9 Ed. 4. 49. where Danby faith, that a noble was better 1 
then, than it was anno 20 of that kin „by 20 d. in each c 192. Stert 
noble. And king Her, 8. by ſpecial, commiſſion dated | ney 
24 July, anno 18. of his reign, authoriſed cardinal Molſey, with the advice of from 
other of the privy council, to put a value on all the moneys of England, N88 
from time to time, according to the rates and values of the monies of and 
foreign nations, which were then too much enhanced, eſpecially by the 5 
1 emperor and the king of France, as is expreſſed in the ſaid commiſſion. 8 
See alſe 6 and 7 Ad. 6. Dyer 82 and 83. ſeveral caſes on the debaſe- =? 
ment of money. | NR LOOT f 


And it is to be obſerved, that between the 36 of Hem. 8. when ſeveral 


ſorts of debaſed money were coined in England, and 2 Eliz. when the 


pure ſtandard of ſilver money was eſtabliſhed, there were three notorious Perk 
falls or cryr downs of baſe monies publiſhed by proclamation ; the fir, 4 
7, 5 Ed. b. the ſecond, 17 Auguſt, the ſame year, as is mentioned, flurs 
er 83. 4. the third, 28 Sep. 2 Eliz. dd 3b ee e chars 
And as the king hath always uſed to make and change : cats 
the money of England, he hath a!ſo uſed the ſame preroga- , 12 2 
tive in /relard ever ſince the 12th year of king John, wien | * 
the firſt ſtandard of Engl money was eſtabliſned in this kingdom, as is 0 
recorded by Matt. Paris, magn. hit. 220. b, where it is ſaid, that this the 
king being in Ireland, 27 ib idem leges & conſuetudines Anglicanas, teft 2 
ponens ibidem vicecomites, alio/que miniſtros, qui populum regni illius juxta lige Nn, 
Anglicanas judicarent. Prefecit gutem ibidm Johannem de Gray epi/copun babes 
Norwicenſem, juftitiarinm, qui denarium terre illius ad pondus nu i/matit O: 
Angliz fecerat publicari, & tam obelum quam guadrantem ratundum flari pra- of fl 
cepit * Juli Tony rex, ut illius monetæ uſus tam in Anglia quam in Hibet- Caftl 
nia communis ab omnibus haberetur, & utriuſque regni 8 in theſaurii opini 
ſuis ind erenter paneretur. LAN Sum 
"By which it appeareth that the ſtandard of money in England and in mock 
Ireland. was equal at firſt, and that the Engl; money was not a fourth 1 


art better in value than the Jriſb, as it hath been ſince the time of £4. 4 


* Lg of what value they ſhould be, more or leſs ; by which it is manifeſt 
that where talents or beni, or ſuch other pieces or quantities of gold | 
— ef {IL OOH DOT TY UBETIPAST. ot | | | 


5*Y 
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both kingdoms, ſo always when the money was changed in England, it 
was Ae hanged in Ireland. As in the ye 1279, viz. 7 24.1. when 
| 2 . 


- 


eſtabliſhed new money in England, as is ſhewn before, there 
"0 ſe a change of money in Ireland, as is obſerved in the annals 
r this kingdom, publiſhed by Cambden in his Britannia, where it is ſaid, 
8 rs tin the year 1279, dominus Robertus de Ufford jufticiarius Hiberniæ 
= : e Angliam, & conſtituit loco fratrem Robertum de Fulbourne epiſco- 
| jar Waterford, cujus tempore mutata eff moneta, So 29 Ed. 1. when by 
* 15 cial ordinance of the king the pollards and crockaras were decried and 
_ 90 1 e the ſame ordinance was tranſmitted into this kingdom, and 
7 enrolled in the Exchequer here, as is found in ib. rubr. ſcacc. Part 2. fol. 2. b. 
Aldo in the annals aforeſaid it is obſerved in the ſame year, numiſma pollar- 
EX wdarum probibetur in Anglia & Hibernia, ; > 
- And as the ſtandard of the monies was equal, ſo the mints and coinage 
nn this kingdom were ordered and governed in the ſame manner as in 
= Znoland, as appears by the account of Donat and Andrew de Sperdſpolſi 
1 fla maſters in Dublin, 9 and 10 Ed. 1. in archivis Caſtri Dublin, and 
in libr. rubr. ſcacc. hic part 2. fol. 1. and in rot. parl. in Caſtro Dublin, 
12 Ed. 4. c. 60. See alſo ſeveral ordinances there touching the mint 
and monies, 7 Ed. 4. c. 9. 10 Ed. 4. c. 4. 16 Ed. 4. c. 2. 19 Ed. 4. c. I. 
EX. 3. c 7. 


WS that king 


was likewi 


But the firſt difference and inequality between the ſtandard 
of Engliſh and Iriſh monies, is found in 5 Ed. 4. for then it 
was declared in parliament here, that the noble made in the time 
of Ed. 3. Rich. 2. Hen. 4. Hen. 5. and Hen. 6. ſhould be from 
3 that time forth current in this kingdom for 105. and fo of 
© WE the demy-noble, and all other coins according to the ſame rate. See rot. 
„pal. 5 Ed. 4. c. 40. and 11 Ed. 4. c. 6. and 15 Ed. 4. c. 5. in the Roll's- 

Mee in the Caſle of Dublin. After which time the money made in Ireland 
or for Ireland was always leſs in value than the money of England, and 


. 
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tue uſual proportion of the difference was the fourth part only, viz. the 
ii ſhilling was only ꝙ d. Engliſb. See the proclamation aforeſaid, dated 
the 24 of May, 43 Eliz. enrolled in the Chancery here, where the queen 
makes mention of this difference made by her progenitors between the 
ſtandard of money made for this kingdom, and the money of England. 
And note, that That which is called the ſtandard of money in this caſe, 
„is the ſame which is called by the French pied de monty, by Badin pes mo- 
| aetarum'; as if the prince there pedem figat, having eſtabliſhed the weight 
and purity of money in a certain proportion, which ſhould not be tranſ- 
greſſed by the moneyers. | | 
And ſo it is manifeſt, that the kings of England have always had and 
| exerciſed this prerogative of coining and changing the form, and when 
| they found it expedient of enhancing and abaſing the value of money 
| within their dominions: and this prerogative is allowed and approved 
„ not only by the commor. law, but alſo by the rules of the imperial 
" XX law. Budelins de re nummarid, libr. 1. c. 5. Princes ad arbitrium 
fam, irrequifito afſenjſu ſubditorum, valorem monete conſlituere ' poteſt ; 
== quia þ „ quantum ad hee, omnem potgſtatem & juriſdictionem in prin- 
adam jeu impeeatorem tranſtulifſe dicitur. And a little after in the ſame 
| . Chapter, although ſome doctors are of opinion, principem fine afſenſu populi 
monetam mutare non poſſe, yet he concludes, ſi princeps conſueviſſet mutare 
monetam au#toritate proprid, ſine canſenſu populi, a tempore eng initii memoria 
non exiſlit, tunc libere impoſterum eum hoc facere poſſe. L. hoc jure Paragr. 
ductus ague. F. de aqua quotid. c. And Covarruvias, libro de collatione veterum 
numiſmatum, cap. de mutatione monetæ, ſaith, princeps poteſl mutare monetam 
= ratio publica utilitatis, viz. tempore belli, vel fi alias utile rng fit futurum, 
1 diam, ut er corio fiert poſſit. And it is obſerved by Molineus, libro de mu- 
ratione monet#, cap. 100. that the ſtate of Rome in the firſt Punick war, 
when Hannibal had poſſeſſion of a great part of ah, and all their treaſure 
was exhauſted, enhanced baſe money to a great yalue, for the payment 
of their armies; and yet the juſtice of that ſtate was then famous through- 
| out the world. But nihil eſt magis juſtum, quam quod neceſſarium ; by which 
it appears, that the mixed money was made by queen Eliz. on a juſt and 
| honourable cauſe. „ e DE elk 
| Fourthly, it was reſolved, that the ſaid mixed money hav- 
ing the impreſſion and inſcription of the queen of England, 
and being proclaimed for lawful and current money within 
- this kingdom of Ireland, ought to be taken and accepted for 
lerling money; and on conſideration of this point, the name 
and the nature of /ferling money were enquired and diſcovered. As to 
the nume of ferling, ſome doctors of the civil law, being deceived by the 
erraneous report of Polydore Virgil, have conceived, that this Engliſb mone 
Was called ferhiing, becauſe the form of a flare, the diminutive of whic 
is fterling,” was imprinted or ſtamped upon it, and therefore Covarruvias, 
lib. de collatione veterum numiſmatum, c. 2. ſterling (ſaith he) 4 argenteus 
nummus Anglicus ex viceſima ſexta parte unciæ, nam viginti ſex numni argentei 
wy of Oe unciam, autor Polydore Virgilio, in hift. Anglica, 
rus autem effi hic mummus, ut idem author tradit, iterling, quod 
flurnus. avis, Anglice a ſterling, in altera parte nummi efſet impreſſa. To 
the fame purpoſe Choppinus de Domanio Franc. lib. 2. tit. 7. hath this note, 
caterum Errice 3. Britanniz rege, primum percuſſa off nunc any ler- 
lingorum moneta, ab ie fturni fic dicta, anno 1249. Theſe doctors bein 
rangers, were, it ſeems, miſin formed by Polydore Virgil, who was alſo 
an alien and a ftranger. But our Linwsd alfo (wha made his gloſs on 
the provincial conſtitutions of Er land, in the time of Hen. 6.) lit. de 
teftam.C. Ttem, quia, verbo, Centum ſolidos, ſaith, ſterling nomen erat argentee 
| moneter, E babebat ſimilitudinem denarii uſualis, hoc ſalue, quod in und quartd 
habebat' effigiem avis, qua vocatur furnus, Anglice, ſterling. De 
have been of opinion, that this Znglyh money had the name 
G becauſe the firſt money of this ſtandard was coined in the 
Caflle Sterling in Scotland by king Ed. 1. But this is alſo an erroneous 
opinion, as is noted by Cambden'in Scotia, pag. 700. where ſpeaking of 
Stenling»Caftle, he ſaith, that guidam monetam probam Angliæ gue ftecling 
money” arcitur, bine denominatam volunt, fruftra ſunt ; ' a Germanis enim, 
Fob i Eſterlingos ab orientali /itu vocarunt, fafta oft appellatio; guos 
ohannes Tex, ad ky arty in ſuam puritatem redi gendum, primus evocavit z 
| num, Efterlingi, in gntiquis. Th, af ſemper repercuntur.._ 
nas this latter opinion, without doubt, ia the hetter and more pro- 


— 
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| prepared for his. journey to-Bullogne;z and then an ounce of 


bable, by the judgment of all the molt learned antiquarians of England. 
| 


For in all the antient ſtatutes which make mention of this money, it is 
called Efterling. As q Ed. 3. c. 2. &c. no falſe money e elterlin 

Hhall be imported into cur realm; and the ſtme year c. 3. no efterling Haf- 
penny or farthing ſhall be molten to make veſſel, & . and 25 Ed. 3. c. 13. the 
money of gold and filver, which is now current, Mall not be impaired in weight 
or allay, but ſhall be put in the antient flate as in the eſterling. And Matt. 
Paris, magn. hiſt. fol. 40g. where he expreſſes the form of the obligation 
made by the clergy of England to the pope's bankers reſident in London, 
makes mention of this money by the name of erling; Noveritis nos re- 


treſdecim ſolidis & quatuor flerlingts pro qualibet uncid compututis. And the 
ſame author F 710. ſaith, eodem tempore moneta Eſterlingorum, propter 
ſui materiam arfideratilem, deteſtabili circumciſione cæpit deteriorari & corrumpi. 
And fol. 575. Comitiſſa de Biarde venit ad regem cum bo militibus, ducta 
cupidine Eſterlingorum, quibus noverat regem Anglie abundare, & accepit 
a rege qualibet die pro flipendio treſdecim libras Eſterlingorum, c. And 
Hoveden in Rich. 1. fol. 377. b. makes mention of this money in theſe 
words, videns igitur Galfridus Eboracenſis ele7us, quod niſi mediante pecunid 
amorem regis fratris nullatenus habere poſſit, promiſit ei tria millia librarum 
Sterlingorum pro amore «jus habendo; and this was before the time of king | 
John; from whence it ſeems, that the time when this money was fir 
coined is uncertain; for ſome ſay that it was made by O/bright a king 
of the Saxon race 160 years before the Norman Conqueſt. And ſo as 
nummus is called from Numa, who was the firſt king who made money 
in Rome, ſo  ferling is called from the /{/terlings who firſt made the money 
of this ſtandard in England, by a metonymia, ſubſtituting the name of the 
3 for the thing invented, as Ceres pro frumento, Wache pro vino, 

HE. | 
And it is to be obſeryed, that the E/erlings were the firſt founders of the 
four principal cities of Ireland, viz. Dublin, Waterford, Cork and Limerick, 
and of the other maritime towns in this kingdom, and were the ſole 
maintainers of traffick and commerce, which was utterly neglected by 
the /r:/þ, Theſe cities and towns were under the protection of king Kdgar 
and Edward the Confeſſor before the Norman Conqueſt: and theſe &fterlings 
in the antient records of this kingdom are called O/imanni. And there- 
fore, when Hen. 2. upon the firſt conqueſt, thought it better to people 
theſe cities and towns with Engliſh colonies taken from Briftol, Cheſter, 
&c. he aſſigned to theſe O/tmen certain proportion of land next adjoining 
to each of theſe cities, which portion is called in the records of antient 
Os ures Oftmannorum. And all this was obſerved on the name 
OI Sterung. *f 

For he nature or ſubſtance of this money, firſt it was obſerved, that 
the coin which was properly called the /erling was the denier or ſilver 
penny, as appears in the ordinance called compoſitro menſurarum made in 
the time of Ed. 1. where it is ſaid, denarius Angliz, qui neminatur fler- 
lingus, rotundus, ſine tonſura, ponderabit triginta & duo grana in medio ſpice, 
&c, and every other coin or piece of ſilver was meatured by the ferling 


penny, as the groat contained the value of four Ugg +: and the half 
groat the value of two /erlings, 25 Ed. 3. c. 6. and the {billing conſiſted 


of twelve ferlings, Linwood de teſtamentis, C. item guia, verb. Centum ſolidos ; 
and the mark conſiſted of 13s. and four ferlings, as before is ſhewn from 
Matt. Paris; and the maile (hlfpenny) was the half of a feriling; and 
the farthing the fourth part of a ſerling. See an ordinance without 
date in the magna charta printed by Tottel, anno 1556. fol: 167. and 
in jim 7; old abridgment, money 52. guia multorum regum temporibus 


divideretur in obolum & quadrantem, ex parte domini regis precipitur, 
guicungue recuſaverit obolum vel quadrantem debitam habentem farmam, 
capiatur. See 6 and 7 Ed. 6. Dyer 82. in the caſe of pollards, where it 
appears that a fferling and a denier were the ſame ; for there it is ſaid that 
two pollards paſſed for ons fertings and accordingly two er- „ 0 in the 
lings were paid for one denier. And indeed in antient time, original; but 
every ſort of money, made of the ſeveral metals of which mo- qu. whethne 
ney was uſually coined, was properly called a denarius; and it not 
therefore th French and Italiant ſpeak properly, when they | 
call all money deniers and denarii, for coins (nummi) were either copper 
ſilver or gold; each ſilver one was worth ten of copper, and ſo was call 
a denier; and each gold one was worth ten of filver, and in this reſpect 
theſe were likewiſe 83 And the antient proportion of gold to ſilver 
was as ten to one; and this proportion, as it ſeems, David obſerved in 
the treaſure of gold and ſilver which he prepared for the building of the 
temple; for the text ſays, Chron. chap, 22. ver. 14. that be provided for 
that purpoſe 100,000 talents of gold, and 1, ooo, ooo talents of ſiluer. So the 
firſt and proper ſlerling coin was a denier. FEES 

And for the ſubſtance of this denier, or ferling penny in in end 
weight and purity: as to the weight, it was at firſt the twen- purity of it. 
tieth part of an ounce, viz. an ounce was cut into twenty 
Aerling deniers and no more. See the compo/itio menſurarum made in the 
time of Ed. 1. in veteri libro de magnd chartd, fel. 113. b. and in Raffall's 
old abridgment, tit. weights, and meaſures, 4. where it is ſaid, that vigints 
denarii faciunt unciam, & duodecim unciæ faciunt libram ; and ſo itywas until 
9 Ed. 3. at which time the ounce of filver was cut into 26: pence. 
Annal, 4 Rab. de Aveſbury M. S. See ſeveral ordinances touching the new 
flerling money, made ꝙ Ed. 3. Raftall, money 345- And ſuch proportion 
was continued until 2 - 6. when the ounce o 
and this appears by the ſtat, of 2 Hen. 6. c. 13. and alſo by Linum 
teſtamentis, cap. item quia, verb. cent. ſolid. Hic ſolidus (faith he) ſumitur 
pro duodecim denariis Anglicanis; borum 26 ponderabant unciam, cum tamen 
jam 32 denarii vis faciant unciam. And this gloſs was wrote in the be- 
inning of the reign of Hen. 6. as it is mentioned in the preface to his 


and 12 Kd. 4. c. 60. in 
Hen. 8, When the king 


ounce of ſilver made 40 pence; 9 Ed. 4. 49 4 
filver was 


Rot. parl, Dublin. And this continued unti 


* into 60 pence, and that ſtandard retains to this day. And = = ; 


« 


crpifſe ab A, and B. Ce. centum uncias bonorum & legalinm efterlingorum, + 


proviſum fuit, 2 propter pauperes denarius argenti, viæ. on, | 


ſilver made 32 8 


"ME 


ook. This ſtandard was continued until the 5 Ed. 4. and then the : 2 


* 
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Aurlin penny, which was at firſt the twentieth part of an ounce, is now 


the fixticth part of an ounce; and by conſequence, the antient ferling 
penny contained as much ſilver as is contained in the three-penny piece 
that is now current, | wu 

| 2 M. M. P. And as to the purity of this ſerling money, 18 5. 5 1d. of 

«C. 190. 


the pureſt ſilver was contained in each pound, and each 
pound of /erl/ing money had 15. 654, allay of copper, and 
no more; and of this allay of ferling money, the ordinances or ſtatutes 


of 25 Ed. 3. c. 13. and 2 Hen. 6. c. 13. make mention. But this is | 
well known to all moneyers, and is contained in all the indentures made | 


between the __——_ the maſters of — _ , 
| en the /erling money being of ſuch weight and fineneſs, 
—4 ne the doubt, read facie . oe this mixed baby ſhould be 
© thould' be ſaid to be /erling. And for the clearing of this doubt, it was 
2 ſaid, that in each common piece of money, there is bonitas 
IF, . intrinſeca, & bonitas extrinſeca : intrinſeca conſiſtit in pretioſttats 
materia & pondere, viz. fineneſs and weight; extrinſeca bonitas conſiſtit in 
valuntione F = denominatione, & in forma ſeu charactere. Budel. de re num- 
marid, lib. 11. cap. 7. And this bonitas extrinſeca, which is called e/?imatio 
ſive valor impoſutitius, eft formalis & efſentialis monetæ, and this form giveth 
name and being to money; for without ſuch form, the moſt precious and 
pure metal that can be is not money; and therefore, Molinæus, lib. de 
mutat. Monctæ, ſaith, non materia naturalis corporis monetæ, ſed valor impoſi- 
titius oft forma & ſubſtantia monctæ, que non ft corpus 7 fed artificiale, 
as Ari/totle ſaith, Ethic, lib. 5. And ſo Polit. lib. 1. he faith to this effect, 
that money was firſt ſigned and imprinted with a certain character, to 
the intent, that the people might accept it on the credit of the prince or 
{tate who publiſhes it, without examination or trial of the weight or 
purity. And to this purpoſe Molineus hath this rule, V9 de jure non 
refert ſive plus ſroe minus argenti inſit, modo publica, proba, i maneta 
fit. Balius I. ſingulari, ſaith, in pecunia potius attenditur uſus & curſus 
uam materia, And Seneca, lib. 5. de beneffcits, Es alienum habere dicitur, 
ts gui quress debet, & qui cortum forma publica percuſſum. And it was ſaid 
that the king hath the ſame prerogative to give value to baſe metal by 
his impreſſion or character, as he hath to give eſtimation to a mean perſon 
by — mparting the character of honour to him; /ic fiet viro quem rex honorare 
deſidorat. 

oo ſo it was concluded, that after the E/terlings, by command of the 
king of England, had made this pure Engliſh money, which from the 
name of the makers was called e/terling or ferlin money, the ſtandard of 
which hath been always the moſt fixed and unchanged in all the world, 
(which hath been a great honour to our nation, for in all other kingdoms 
and ſtates, the ſtandards of their money are more unſteady and variable, ) 
all money coined by the authority of the king of England, and having 
his character and impreſſion, not only in England, but alſo in Scotland and 
Ireland, hath been /lerling money, and ſo called, reputed and taken by 
all people, whether the matter of it were mixed or pure. And this appears 
by the ordinance which is called /atutum de moneta magnum, by which all 
money is prohibited, only the money of England, of Ireland and of Scot- 
Land, which was properly the ferling money. And therefore Freberus, lib. 
de re nummaria, where he enumerates the different money of different 
nations; ſerlingi, ſaith he, habentur in Anglia, Scotia & Hibernia. And 
Boain, lib. 6. 


fterli 
J 
viz. dus pollardi pro uno flerlings. | * 

5; $A Fifthly, was reſolved, that although this mixed money 


tor two cauſes.— 1. Becauſe this kingdom is only a member 
of the imperial crown of England; and this appears 


"Fr contra- 
7 


28 Hen. 8. c. 19. that this the king's land of Ireland is a member appendant, 
aud rightfully belongeth' to the imperial crown of the realm of England, and 
united unto" the ſame, And in the act of 33 Hen. 8. c. 1. by which the 
mile and title of king of Ireland was given co Hen. 8. his heirs and ſuc- 
ceſſors, it is moreover enacted, that the king ſhall enjoy that ſtile and 
title, and all other royal pre- eminences, prerogatives and dignities, as 
united and annexed to the imperial crown of the realm of England.—2. It 
is called lawful money of England, in reſpect to the place of 
coinage, which was in England, viz. in the Totber of Londin. For al- 
though in antient times the king had ſeveral mints in this kingdom, as 
he had in England, yet ſince the commencement of the reign of queen 
Elizabeth, all the mints have been reduced to one place, viz. the Tower 
of Loon; and this was done upon good reafon of ſtate, to prevent the 
falſification of money. And therefore, before the Nopman Conqueſt, all 
money was coined in monaſteries; for it was ba that in ſuch 
places no falſity or corruption would be ſound. And this agrees with the 
prudence.of the Roman ſtate, which had bur one mint for all ah, and 
chat was in the temple of June at Rome, who for this cauſe was called Funs 
moneta. And for this purpoſe, the emperor Charlemain made a law in theſe 
words; vin. di fulfir monetis, quia in diverſi; locis contra juftitiam flunt, vo- 
Inmmusy ut in null alio loco montta, niſi in palatio noftro, fiat. Choppinus de 
Demanid Francia, 217. 4. Yet in 28 Ed. 1. this prudent king, for the 
facility of exchange, cauſed ſeveral mints to be eſtabliſhed in ſeveral 
 tywis in England; one in the Tower of London with thirty furnaces, an- 
other at Canterbury with eight furnaces, another at King fon. upon Hull 
wich four furnaces, another "at Næwegſfl upon Tyne with two furnaces, 
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| another at Briſtol with four furnaces, and another at Exeter with on 
furnaces. Trattat. de monetd Angliz, made in the time of Ed. 1. which! 
| found in the library of fir Robert Cotton, which was, the book of 1,4 Wl 

Burleigh, late lord high treaſurer of England. See alſo the cloſe ros, 
| 29 £4. 1. in the Tower of London. And this appears alſo by the inſcr;, AF. 
tion of divers antient coins, on which are expreſſed the names of te 
cities where they were coined, according to a verſe made in the time WM 
Ed. 1. and taken by Stato out of Robert le Brun, an antient manuſcript: Wl 


Edward did ſnite round penny, half penny, farthing. 
And then followed, 


On the king's fide, was his head and bis name written, 
On the croſs fide, the city where it was ſmitten. 


And this ſame king having eſtabliſhed a mint at Dublin with four fur. 
naces, and having conſtituted Alexander Norman of Luſt maſter of the 1 | 
mint there, as appears in ſeveral records in the archives of the Caſile of 
Dublin; afterwards, wiz. 32 Ed. 1. when he had altered the form of th: 
coin, he cauſed divers ſtamps conſiſting of, two parts, of which the on: 
contained the pile, and the other the croſs, to be tranſmitted to the 
treaſurer of this kingdom, as is recorded in the red book of the Exchegur 
here, in this manner. Magiſter Gulielmus de Wimundham, cſtos can. 
biorum domini regis in Anglia, de præcepto venerabilis patris Bathon. & 
Wellenſis 215 i, theſaurarij ejuſdem dimini regis, miſit damins Gulielmo 
de Eſenden, 7 E. in Hibernia, viginti guatuor pecias cuneorum, pro mu-. 
neta ibidem facienda, viz. tres pilas cum ſex crucellis pro denarijs, t! es pi 
cum ſex crucellis pro obolis, & duas pilas cum quatuor crucellis pro ferlingi, a 
per Johannem le Minor, I'homas Dowle, & Johannem ge Shorditch, cenie WR 
de ſocietate eperariorum & monetariorum London, per eo ſdem ad monetam pro. Wi 
dictam operandam & minetandam. And there it is likewiſe mentioned, bc. 1 
fore what witneſſes the ſaid ſtamps were delivered; for cuneus monetæ tu. 
quam ſigillum regni cuſtodiri debet, as it is ſaid in the treatiſe de mona 
Angliz before mentioned; and the reaſon is, becauſe to counterfeit the 
one or the other is high treaſon, 3 9 : 

And at this time there was but one mint in J eland, to wit, at Dublin, 
But long afterwards, viz. 3 Ed. 4. a mint was eſtabliſhed at Materfin d, 
another at Trim, and another at Galway; Rot. Parl. 3 Ed. 4. in Caſir 
Dublin, And 12 Ed. 4. Rot. Parl. ibid. it is ordained, that the maſters 
of the mint in Jreland ſhould make, in the caſtles of Dublin and Trim, and 
in the town of Drogheda, five ſorts of coin, the groat, the half-groat, 


the penny, half-penny and farthing ; by which it is manifeſt that in 8 
former times, there were five ſeveral mints in [reland, in the ſeveral towrs . «i 
aforeſaid. But all theſe were diſcontinued in the time of £4..6., ſa that WR © 
ſince the reign of that king, all the money made in Ireland, hath been BW 
coined-in England; and therefore this mixed money, coined in the Tower WR 2 
of Landon, may be properly called current and lawful money of England. L. 
'Sixthly and laſtly, it was reſolved, that although at the f „n .,,.., WR " 
time of the contract and obligation made in the preſent caſe, re U 
pure money of gold and filver was current, within this king- der at te i b 
dom, where the place of payment was aſſigned; yet the mixed cee | p 
money, being eſtabliſhed *in this kingdom before the day of ney (wiz. w- 
payment, may well be tendered in diſcharge of the ſaid obli- der. the pure 5 
zation, and the obligee is bound to accept it; and if he re- N 8 0 
fales it, and waits until the money be changed again, the not be bound h 
obligor is not bound to pay other money of better ſubſtance, - to pay bittet N 
but it is ſufficient if he be always ready to pay the mixed mo- 55 afiets 1 
ney according to the rate for which they were current at he he 
time of the tender, And this point was reſolved on' conſideration: of two 3 
circumſtances, viz. the time and the place of the payment; for the time 
is future, viz. that if the ſaid Brett ſball pay or cauſe to be paid 1001, ſter- . 
ling, current money, &c. and therefore fuch money ſhall be paid as ſhall h 
be current at ſuch future time; ſo that the time of payment, and not the th 
time of the contract, ſhall be regarded. . 4 
Alſo, the future time is intended by the words current. money; for a 
thing which is paſſed is not in curſu; and therefore all the doctors, who 4 
write de re nummaria, agree in this rule, verba currentis monetæ tempus ſi- co 
lutionis defiznant. And to this purpoſe are ſeveral caſes ruled in our books. n 
6 and 7 Ed. 6. Dyer 81.-b. After the fall and embaſement of money, 4 
5 Ed. 6. debt was brought: againſt the executors of leſſee for years, for I 
rent in arrear for two years, ending ich. 2 Ed. G. at which time the 1 
ſhilling (which at the time of the action brought, was cried down to 6d.) N 
was current for 124, the defendants pleaded a tender of the rent on the d 
days when it became due, in peciis monetæ Angliæ vocat. ſhillings, gualibat 5 
pecia vocat. ſhilling, adtunc ſalubili pro 12 d. and that neither the plaintiff | 
nor any other for him was ready to receive it, &:c. and concluded that n 
they are ſtill eady to pay the arreags in dictis peciis vocat. ſhillings, ſecun- ey 
dum ratam, &c. Gn this plea, although the plaintiff demurred, yet he was * 
content to take the money at the rate aforeſaid, without colts or damages. ? f 
To the ſame purpoſe is the caſe of pollardr adjudged, 29, Ed. x. and re- ſe 
ported by Dyer 82, b. where in debt on an obligation for payment of 24/. h 
at two ſeveral days, the defendant pleads, that, at the days limited for pay - 
ment of the gebt in demand, currebat quedam maneta guæ vacabatur pol - b 
lards, loco fterlingi, &c. and that the defendant at the firſt day of payment 1 
tendered the moiety of the debt in the money called follargs, which th: 7 
plaintiff refuſed, and that he is ſtil] ready, c. and offered it in court, 
which is not denied by the plaintiff; idee concefſum. gf, that he recovere! * 
one moiety in pollards, and the other in pure flerling money. See g Ed. 4. I 
fi 


9. 4. a remarkable caſe on the change of money, whers it is ſaid, that 
if. a man in an action of debt demands 40 J. it ſhall be intended money, 
which is current at the time of the writ purchaſed. And there a caſe in 
the time of Ed. 1. is put, which is dicectly to this purpoſe. In debt 
brought upon a deed for thirty quarters of barley, price 30 /, it was found 
for the plaintiff, and nad Pak charged to enquire of thę price at the 
time of the payment; and it was ſaid that at the time of the payment, a 
quarter was at 12 5. but at the time of the making of ide l br. wat 


only at 31. and the plaintiff recovered 18 1. forthe corn according to the 
5 | | 7 price 


rice of it at the time of the payment. To this purpoſe alſo, Linwood | 


n fon "h a notable gloſs, on the conſtitution of Stmon * lib, 3. de 
nich Aamentis cap. item quia. F or where the conſtitution is ſuch, pro publica- 
F 11 =. ftamenti pauperts, cujus inventurium bonorum non excedit centum ſolidos 
11s of | 


ferlingarum, nibil penitus exigatur, he maketh this wo hic ſolidus ſumitur 


ſerih. 5 a ro duodecim denarijs Anglicanis, &c, Sed quæro, aith he, numquid circa 
tie , centum ſolidos debeat conſiderari valor in moneta jam currente, vel valor 


me lingorum gui cur rebant tempore Aatuti ; and there he reſolveth, guod ubi diſ- 
it: e ſurgit er flatuto, ut hie, licet moneta fit diminuta in valore, tamen debet 
0 aw n/derari reſpectu monetæ nove currentis, & non reſpectu antiquee, Nam mu- 
4% moneta, mutari videtur flatutum, ut ſcilicet intelligatur de nova, & non 
. veteri. See Regiſt. 50. 4. and 54. b. where the king iſſues his writ, to 

be certified of the value of a church. The words of the writ are ſecundum 

_—_ xationem decime jam currentis, And 31 Ed. 3. Fitz. H. Annuity 28. an 
I annuity was granted to J. §. until he Was promoted by the grantor to a 
= ſufficient benefice; I. S. brings a writ of annuity againſt the grantor, 
vyo pleads that he had tendered to the plaintitf a ſufficient benefice; and 
= there iſſue was taken on the value of the benefice at the time of the 


He of tender. 5 ; | | ; 
"thi But it was ſaid that, although in contracts theſe words currentis monetæ 
one ſhall relate to the time of the payment; yet in wills, they ſhall relate to 
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ſilver money, and afterwards the judgment is reverſed, ſo that he is to bo 
reſtored to all that he hath loft, we baſe money be eſtabliſhed in 
the mean time, reſtitution ſhall be in ſuch money as was current at the 
time of the matriage, and at the time of the recovery. But theſe latter 
caſes were not reſolved. | ] 

And as to the circumſtance of place, it was reſolved, that although 
the contract was made in London, yet, the place of N being ap- 
pointed in Dublin, of neceſſity the obligor muſt make his tender in the 
mixed money at the time of the payment; for all other money was cried 
down and made bullion by the proclamation afareſaid, and this money 
only eſtabliſhed ; ſo that if the obligee had refuſed this mixed money, he 
had committed a contempt, for which he might be puniſhed. Alſo the 
judges are not bound to take notice of any money, that is not current by 
proclamation. And therefore Priſot ſaith, 34 Hen. 6. 12. a. we are not ap- 
prized of bl. Flemiſh, as we are of 100 nobles; and therefore in all contracts 
of merchants, conſuetuds & Aatuta loci, in quem eff deſtinata ſolutio, reſpicienda 
ſunt. Budelius de re nitmmarid, lib. 2. c. 21. And it was faid, that i 
at this day the law ſhould be taken, as it was taken in the time of Ed. 1. 
that upon judgment in debt gre in England, on a trftatum that the de- 
fendant hath nothing in England, but. that he hath goods and lands in 
Ireland; a writ of execution ſhall be awarded to the chief-juſtice or de- 


the the time of making the will; for the bequeſt is in the preſent tenſe, 1 puty of Jreland, to levy the debt there, (which writ is found in Regi/tro 
TI give and bequeath, &c. and therefore legacies ſhall be paid in ſuch money | brev. jud. 43. b.) the ſum in ſuch caſe ſhall be levied according to the 
can. as is current at the time of the making the teſtament, or according to the | rate of /ri/h money, and not of Engliſh money, and in ſuch coin as ſhall 
„fate thereof. It was alſo ſaid, that if a man hath 1000/7. of pure ſilver | be current in this kingdom, at the time of the execution. | 
Imo in marriage with his wife, and afterwards they are divorced cauſa præcon- And according to this reſolution, ſeveral other cafes on the ſame point 
n. traftus, by which the wife is to receive her portion: or if a man recovers | were afterwards ruled and adjudged in the ſeveral courts of reeord in 
iin by an erroneous judgment 100 J. in debt, and hath execution in pure | Dublin, | | o 9 wh Yicid 
gi, ' | 

cos, 
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and | 3 
—_ CRY. HIS Robert Lalor, being a native of this kingdom, 
1 my Of what au- received his orders of prieſthood. above 30 years 
vv; 3 ſince at the hands of one Richard Brach, to whom 
bat Later va. the pope had given the title of biſhop of Kilmore in Ufer; and 
een for the ſpace of 20 years together his authority and credit was 


not mean within the province of Leinſler. He had alſo made his name 
= known in the court of Rome, and held intelligence with the cardinal 
| who was protector of this nation; by means whereof he obtained the title 
and juriſdiction of vicar-general of the ſee apoſtolick, within the arch- 
bilhoprick of Dublin and the biſhopricks of Kildare and Fernes. This 


pretended juriſdiction, extending well-nigh. over all the province of 
vt Leinſter, he exerciſed boldly and c many years together, until the 
= proclamation was publiſhed, whereby all Jeſuits and prieſts ordained by. 


foreign authority were commanded to depart out of this kingdom by a 
certain time prefixed, After which time he began to lurk and to change 
his name. Howbeit at laſt he was apprehended in Dublin, and committed 
3 to priſon in the Caſile there. Upon his firſt examination taken 
hen sg by the lord-deputy himſelf, he acknowledged that he was a 
fr exami- prieſt, and ordained by a popiſh titulary biſhop ; that he had 


Wo . » wes . ; 4 . #3: 4 

5 accepted the title and office of the pope's vicar-general in the 
5 |... three dioceſes before- named, and had exerciſed ſpiritual ju- 
ill riſdiction in foro conſcientiæ; and in ſundry other points he maintained and 


juſtified the pope's authority. Only he ſaid, he was of opinion that the 
pope had no power to excommunicate or depoſe his majeſty, becauſe 
the king is not of the pope's relig. 
Tis firſt in. The next term after he was indicted upon the ſtatute of 
% againſt fuch as ſhould wilfully 
ies and adviſedly. maintain and uphold the juriſdiction of an 
foreign prince or prelate. in any 18 eccleſiaſtical or civil within this 


* realm. By which flatute the fir offence of pe wad. is puniſhed with 
# loſs of goods, and one year's impriſohment ; the ſecond offence incur- 
. reth the penalty of the premunire; and the third offence is made high 


treaſon... 47 this indictment he was, arraigned, convicted and con- 
demned, and fo reſted in priſon during the next two terms without any 
farther queſtion. He then made petition unto. the lord-deputy to be ſet 


. 
» "2 


a |. mined. by fir Oliver St. Tehn, fic Tomes Fullerton, fit Feffery 
den. Fenton, the attorney and ſolicitor, general. At firſ he made 
« 1 61 | ; ſome. evaſive and indirect anſwers fan laſt, voluntarily and 
freely he made this enſuing acknowledgment. or confeſſion,” which, being 
ſet down in writing word for word as he made it, was adviſedly read by 
him, and ſubſcribed, with his own band, and with the hands of thole 
who. took his examination, and afterwards he confirmed it by his oath 


IE 


before the lord-deputy and council. £4 


ki” : 
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Tie. confeſſion. er acknowledgment. #þ Bowers Lalor prieſt, made the 22d of 
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BF acknowledge, ther be Jn wobn lapel 
Du 


hon or ac -  Vicar-peheral in the dioceſes of 


: 


; aud chinketh in his conſcience that he cannot lawfully take | 
Js 1 Gi upon him the faid office. 1 | I. 955 Fd 5 , ot \ 35 
de acknowledge our ſovereign, lord king Jamei, that now 


is, 1c de his lawful. chief and ſupreme governor in. all cauſes, as well 
eccleſraſtical. as civil,” and that be is bound in conſcience to obey him in 


all the ſaid cauſes; and that neither the pope, nor any other foreign pre- 


blin, Kildare and Fernes, 


At liberty: whereupon. his lordſhip cauſed him to be exa- | 


„XV. 7i be Caſe of Premunire in Ireland, or the Conviction and Attainder of Royer LALOR Prieſt, 
BP being indicted on the Statute of the 16 R. II. cap. 5. Hull. 4 Jam. 1607. 1 bh 


[This caſe is extracted from Sir John Davies's Reports. It was originally publiſhed in Engliſh, with marginal 
| notes containing the heads of the caſe, in the ſame manner 65 it is bere printed.] | 


late, prince or potentate, hath any power to controul the king in an 
cauſe eccleſiaſtical or civil within this kingdom, or any of his majeſty's 
dominions. 5 $654. 36 IMPPp a 
Item, he doth in his conſcience believe, that all biſhops ordained and 
made by the king's authority within any of his dominions are lawful, 


| biſhops ; and that no biſhop made by the pope, or x How + authority de- 
at 


rived from the pope, within the king's dominions, any power or 
authority to impugn, diſannul or controul any act done by any biſhop 
made by his majeſty's authority as aforeſaid. 207 le eee Nour 

Item, he profeſſeth himſelf: willing and ready to obey the king, as a 
good and obedient ſubject ought to do, in all his lawful commandments, 
either concerning his function of prieſthood, or any other duty belonging 
to 1 good ſubject, = Hane 041-4 42, TENN 5 


> 372 


other acts and thin 22 ining to epiſcopal juriſdiction, Within the ſaid 
ſeveraF dioceſes, 5 dur e king; his oro and W | 
royal, and in contempt of his*majeſty,' and diſheriſon of this crowny bud 
contrary to the form aid effect of the ſtatute, G e bat 
To this indiflionent Lalor plesded moi guy; and when tlie iſſue was 
to be tried; the name and vepùtation of the man, and the natute of the 
cauſe, drew all the principal gentlemen. both of the pale bnd provinces 
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| fubllantisl jury of che city, of Hullin being ſworn for the trial,” and the 
't 
0 


ints of the indickment being opened and ſet forth by the king's ſer- 
eant; the attorney-geheral tho ght jt not impertinent, but 
ceſſary, before he deſcended to the parti 1 


ner, to inform and ſatisfy the hearers in two points. 
I. Wh 75 moved us to ground this 'indiment upon the old 


ſtatute o 16 ich. 3. rather than upon ſome other later law made 
ſince the time of king Henry. 8 


ne- 


2. What were the true cauſes of the makin of this law of 16 Rich. 


and other formal laws againſt proviſors, and fuch as did appeal to the 
court of Romg. in thoſe times, when both the prince and'people of Eng 
land did for the moſt part acknowledge the pope to be the thirteenth 
apoſtle, and only oracle in matters of religion, and did follow his doc- 

trine in moſt of thoſe points wherein we now diſſent from him. 
1. For the firſt point, we did purpoſely forbear to proceed againſt 
him upon any latter law, to the end that ſuch as were ignorant might 
be informed, that long before king Henry 8. was born divers laws were 

made againſt the uſurpation of {RY | 

Fron of England, well-nigh as ſharp and ſevere as any ſtatutes which 
ave been made in later times; and that therefore we made choice to 
proce upon a law made more than 200 years paſt, when the king, the 
ords and commons, which made the laws, and the judges, which did 
interpret the laws, did for the moſt part follow the ſame opinions in re- 
ligion which were taught and held in the court of Rome. TT 
, 2. For the ſecond point, the cauſes, that moved and almoſt 


n_ enforced the Englih nation to make this, and other ſtatutes 
king the fiat, of the ſame nature, were of the greateſt importance that 
8 could poſſibly ariſe in any ſtate. For theſe laws were 
ftatutes a= made to uphold and maintain the ſovereignty of the king, 
— provi- the liberty of the people, the common law, and the com- 

8 monweal, which otherwiſe had been undermined and utterly 
ruined by the uſurpation of the biſhop of Rome. f 


For albeit the kings of England were abſolute emperors within their 
dominions, and had under them as learned a prelacy and clergy, as va- 
liant and prudent a nobility, as free and wealthy a commonalty, as any 
was then in Chriſtendom yet if we look into the ſtories and records of 
theſe two imperial kingdoms, we ſhall find, that if theſe laws of proviſion 
and præmunire had not been made, they had loſt the name of imperial, 
and of kingdoms too, and had been long ſince made tributary provinces 
to the biſhop of Rome, or rather part of St. Peter's patrimony in demeſne, 
Our kings had had their ſcepters wreſted out of their hands, their crowns 
ſpurned off from their heads, their necks trod upon; they had been 
made laquies or footmen to the biſhop of Rome, as ſome of the emperors 
and French kings were z our prelates had been made his chaplains and 
clerks, ou? nobility his vaſſals and ſervants, our commons his ſlaves 
and villains, if theſe acts of manumiſſion had not freed them. In a word, 
before the making of theſe laws, the flouriſhing crown and common- 
wealth of England was in extreme. danger to have been brought into 
moſt miſerable ſervitude and. flavery, under colour of religion and de- 
votion to the ſee of Rome. And this was not only ſeen and felt by the 
king, and much repined at and proteſted 2 by the nobility, but the 
commons, the | capris multitude.of the ſubjects, did exclaim and cr 
out upon it. For the commons of England may be an example unto all 
other ſubjects in the world in this, that they have ever been tender and 
ſenſible of the wrongs: ind diſh6nours offered unto their kings, and have 

| ever (contended to up old and maintain their honour. and ſovereignty. 
And their faith and loyalty have been generally ſuch, (though every age 
bath brought forth ſome particular monſters of diſloyalty) as no pretence 
of geal'or religion could ever withdraw-the greater part of the ſubjects to 
ſubmit themtelves to à foreign yoke, no not when popery was in her 
heighr and exaltation ; whereof this act and divers . of the ſame 
+3 Mü Kind are clear and maniſeſt teſtimonies, , For this act of 
of e 16 Rich, 2. Was made at the prayer of the commons: which 

& a; the * voy: make not for themſelves, neither ſhew they 
ty et te their on ſelf- love therein, (as in other bills which contain 
£4577 » their gtievances) but their love and zeal to the king and his 

crown; When after the Norman Conqueſt they importuned their kings 
for the great charter, they tought their own liberties; and in other bills 


| preferred commonly by the commons againſt ſhriefs, eſcheators, pur- 
3 like, they ſeek their own — 5 and eaſe. But here 8 | 


tition is to the king, to make a law ſor the defence and main- 
The «fe@'of;-tenance:of his own ;honour. They complain, that by bulls 
the fine, .- and. proceſſes from Rome, the king is deprived of that juriſ- 
cap, 3 diction which belongs of right to his imperial crown ; that 
2 the king doth loſe the ſervice and council of his prelates and 
 learried gen by tranflations/made by the biſhop. of Rome; that the king's 
laws are defeated at his will, the treaſure of the realm is exhauſted and 
reed'to enrich his court; and that by thoſe means the crown of Eng- 


© _ exportegUto en | , : 
_. land, Which hath. ever been free, and ſubjeR unto none, but immediately 


unto God, ſhauld be ſubmitted unto. the biſhop of Reme, to the utter 
deſtruction of the. king and the whole realm; which, God defend, ſay 
they and thereupon, out of their / exceeding zeal and fervency, they 
offer to live and die with the king in defence of the liberties of the crown, 
And laſtly, they pray and require the king by way of juſtice, to examine 
all the lords in parliament, what they thought of theſe manifeſt wrongs 
and uſurpations, and whether they would ſtand with the king in defence 
of his royal liberties, or no. Which the king did according to their peti- 
tion: and the lords ſpiritual and Wee did. all. anſwer, that theſe 
bſurpations'of the biſhop of Rome were againſt the liberties of the crown, 
and that they were all bound by | their. allegiance to ſtand with the king, 
and to maintain his: honour and prerogative, And thereupon, it was en- 
ated with a full conſent of the.three ellates,;;chat_ ſuch Us Ihould pur- 
' chaſe in che court of Remy, or elſewhere, any bulls. or proceſſes, or other 
things which might touch the King in bis crown and dignity A and 
much a ſhould Bring them into the realm, and. ſuch as ſhould. receive 


15. The Caſe of Præmunire, in Ireland. 


igular evidence againſt ihe priſe: 


iſhop of Rome upon the rights of the 


| tainers and counſellors, ſhould be all aut of the king's pratection, their 
lands and goods forfeited ro the king, their bodies attached if the might 
be found, or elſe protefs 'of premunire facias to be carded gn them, 
| | Upon' theſe motives, and with this affection and zeul of the people, was 
the ſtatute of 16 Rich. 2. made, whereupon we have framed our indict. 
ment. | | 3 5 95 
Now let us look higher and fee, whether the former laws made by 


92 


Rome were not grounded upon the like cauſe and reaſon. 
33 The effeg 


The ſtatute of 38 Fw. 3. cap. 1. expreſſing the miſchiefs that 
did ariſe by breves citation, which grew the bodies of the 
people, and by bulls of proviſion and reſervation of ecclefia- 
tical benefices, which drew the wealth of the realm, to the 
court of Rome, doth declare, that by theſe means the ancient Jaws, cuf. 
toms and franchiſes of the realm were confounded, the crown of our ſo- 
vereign lord the king diminiſhed, and his perſon falſely defamed, the 
treaſure and riches of the land carried away, the ſubjects of the realm 


of 38 Edu, 
3. cap. I, 


ſtroyed, divine ſervice, hoſpitality, alms-deeds and other works of charity 

neglected. | | ; „ 
Again, 27 Edi. 3. cap. I. on the grievous and cla- The gate 

morous complaint (for that phraſe is there uſed) of the great of 27 Ew, 


pitality might be kept, and other works of charity might be exerciſed 
within the realm ; and whereas the king and other founders of the {aid 
prelacies were the rightful patrons and advowees thereof, and upon 
avoidance of fuch eccleſiaſtical promotions had power to advance there- 
unto their kinſmen, friends, and other learned men of the birth of that 
realm, which being ſo advanced became able and worthy perſons to ſerve 
the king in counſe], and other places in the commonweal ; the biſhop 
of Rome, ufurging the ſeignory of ſuch poſſeſſions and benefices, did 
give and grant the ſame to aliens, which did never dwell in England, and 
to cardinals, which might not dwell there, as if he were rightful patron 
| of thoſe benefices ; whereas by the law of England he never had right to 
the patronage thereof ; whereby in ſhort time all the ſpiritual promotions 
in the realm would be engroſſed into the hands of ſtr; 
elections of prelates would be aboliſhed, works of charity would ceaſe, 
the founders and true patrons of churches would be diffaberited, the 
king's council would be weakened, the whole kingdom impoveriſhed, and 
the laws and rights of the fealm deſtroyed. Upon this complaint it was 
reſolved in parliament, that theſe oppreſſions and grievances ſhould not 
be ſuffered in any manner: and thetsfore it was enacted, that the king 
and his ſubjects ſhould thehceforth enjoy tlie rights of patronage; that 
free elections of archbiſhops, biſh6ps, and other prelates elective, ſhould 
be made according to the ancient grants of the king's progenitors and 
their founders; that no bulls of proviſion ſhould be put in execution, 
but that the proviſors ſhould be attached, fined, and ranſomed at the 
king's will, and withal impriſoned, till they had renounced the benefits 
of their bulls, ſatisfied the patty gricved, and given ſureties not to com. 
mit the like offence gin. 

Now, Mr. Zalor, what think you of theſe things? Did you believe 
that Tuch laws as theſe had been made againſt" the pope 200, 250, 200 
years ſince? Was king Hen. 8. the firſt prince that oppoſed the pope's 
uſurped authority? Were our proteſtants the firſt ſubjects that ever com- 
plained of the court of Rome? Of what religion, think you, pete laws 
were the propounders and enacters of theſe laws? Were they mide dy lch 
good catholicks, or good ſubſects, or what were they? You 48 did profels 
will not ſay they were proteſtants, for you will not admit 8 * 
the reformed religion to be [6 ancient as thoſe times: neither 
can you ſay they were undutiful, for they ſtrove to uphold" their liege 
lord's ſovereignty... Doubtleſs the people in thoſe days did generally 
embrace the vulgar errors and ſuperſtitions of the Romi church, and in 
that relpect were papiſts as well as you. But they had not learned the 
new doctrine of the pope's ſupremacy, and tranſcendant authority over 
kings ; they did not believe he had power to depoſe princes, and diſ- 
charge ſubſects of their allegiance, to abrogate the fundamental laws of 
kingdors, and to impoſe his canons as binding laws upon all nations, 
without their confents ; they thought it à good point of religion to be 
5 d ſubſects, to honour the r king, to love their country, and to main- 
tain the laws and liberties thereof, howſoever in other points they did 
err and were miſs-led with the church of Rome, 
So as now (Mr. Lalor) you have no excuſe, no evaſion, but your con- 
ſeience muſt condemn you as well as the Taw ; ſince the law: makers in 
all ages, and all religious papiſts and proteſtants, do condettin you: un- 
15 857 think yourſelf wiſer than all the biſhops that were then in 

ut » or all the Judges, who in thoſe" days were learned in the civil 
and canon laws as well as in the common laws of England. 


But you, being an /rifoman, will ſa erhaps, theſe. laws Laws againft 
were'made in Eugen, and that the In Fer ar, xl | 


ma | b nation gave no par- 
ticular conſent thereunto, only there was ah ttoplick conſent. 
wrapt and folded up in general terms given in the ſtatute f 
10 Hen. 7. cap. 22. whereby all ſtatutes made in Buglund ure eſtabliſhed 
and made of force in Ireland. Alluredly,' though the firſt parliament heli 
in und was after the firſt law againit proviſors made in England, yet 


Lean, 


5 


have there been as many particular laws" made in [roland againlt provi- 
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king Edw. 1. and king Edw. 3. againſt the uſurpation of the biſhop of 3 


1 
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moleſted and impoveriſhed, the benefices of holy church watted and de- 


rangers, canonical 


men and commons touching citations and proviſions, it is 3 %. 1. c 
enacted, that the offenders ſhall forfeit their lands, goods and chat- MR F 

—_ and their bodies be impriſoned and Nabe at the King's 
will. Sig RY A 
But in the fat, of 25 Edw. 3. wherein the firſt law The #atute 4 
againſt proviſors made 25 Ev, 1. is recited, there is a larger i x 
declaration of theſe inconveniences than in the two laſt acts gate of el 
before mentioned. For there all the commons of the realm 23 Eu. 1 ³ü « 
do grievouſly complain, that whereas the holy church of England was e 

firſt founded in eſtate of prelacy by the kings and nobility of that realm, 
and by them endowed with great poſſeſſions and revenues in lands, rents e 
and advowſons, to the end the people might be informed in religion, hoſ- tt 
30 


2 


* 


1 itations, bulls and breves of the court of Rome, as are to be found 
15 ee in England. What will you ſay if in the ſelf- 
ame parliament of 10 Hem. 7. cap. 5. a ſpecial law were made, — 
WE .uthorizing and confirming in this realm all the ſtatutes of England made 
” aint proviſors ; if before this the like law were made 32 Hen. 6. cap. 
” and again 28 Hen. 6. cap. 30. the like; and before that, the like Jaw 
WE ere made 40 Edw. 3. cap. 13. in the famous parliament of Kilkenny; if a 
SE \atute of the ſame nature were made 7 Edw. 4. cap. 2. and a ſeverer law 
chan all theſe, 16 Edw. 4. cap. 4. that ſuch as purchaſe any bulls of 
2 roviſion in the court of Rome, as ſoon as they have publiſhed or exe- 
"RE cuted-the ſame to the hurt of any incumbent, ſhould be adjudged trai- 
tors; which act, if it be not repealed by the ſtatute of queen Mary, 
may terrify Mr, Later more than all the acts which are before remem- 
= bred? | 
5 When the 
n 
38 


upon the li- 
| — of the 


But let us aſcend yet higher, to ſee when the pope's uſur- 
pation, which cauſed all theſe complaints, began in England, 
with what ſucceſs it was continued, and by what degrees 
it roſe. to that height, that it well-nigh over-topped the 
crown crown; whereby it will appear whether he had gained a cir- 
eu. cle by preſcription, by a long and quiet poſſeſſion, before the 
making of theſe laws. 
= The firſt encroachment of the biſhop of Rome upon the liberties. of the 
crown of England, was made in the time of king William the Conqueror. 
For before that time the pope's writ did not run in England, his bulls of 
excommunication and proviſion came not thither ; no cita- 
tion, no appeals were made from thence to the court of Rome ; 
our archbiſhops did not purchaſe their palls there, neither 
had the pope the inveſtiture of any of our biſhopricks, For 
it is to be obſerved, that as under the temporal monarchy of 
Rome, Britany was one of the laſt provinces that was won, 
and one of the firſt that was loſt again: ſo under the ſpiritual 
9 monarchy of the pope of Rome, England was one of the laſt 
countries of Chriſtendom that received his yoke, and was again one of 
tte firſt that did reject and caſt it off. And truly, as in this, ſo in divers 
other points, the courſe of this ſpiritual monarchy of the pope may be 
aptly compared with the courſe of the temporal monarchies of the world. 
or as the temporal monarchies were firſt raiſed by intruſion upon other 

rinces and commonweals; ſo did this ſpiritual prince (as they now 
Rile him) grow to his greatneſs by uſurping upon other ſtates and 


A compariſon 
of the ſpiri 
tual monar- 
chy of the 
church with 
2M the tem al 
EVE monarchies 
of the world. 


churches. - 


e 
p did riſe in the eaſt, and ſettle in the weſt ; ſo did the hierarchy or go- 
d vernment of the church. Of the four temporal monarchies, the firſt two 
1 RE were in Aſa, the latter two in Europe; but the Roman monarchy did 
n ſurpaſs and ſuppreſs them all. So. were there four great patriarchs, or 
0 eccleſiaſtical hierarchies, two in the eaſt, and two in the weſt ; but the 
Roman patriarch exalted himſelf, and uſurped: a ſupremacy above them 
1 EX all. And as the riſing of the Roman empire was moſt oppoſed 


of Carthage in Africa, (æmula Rome Carthago ;) ſo the council of Car- 
thape and the African biſhops did firſt forbid appeals to Rama, and op- 
"poſed the ſupremacy of the pope. And doth not Daniel's image, whoſe 
dewas of gold, and legs and: feet of iron and elay, repreſent this ſpiri- 
tual monarchy'as well as the temporal; whereas the firſt biſhops-of 5 yo 
| were golden prieſts, though they had but wooden chalices, and that the 
popes of later times have been for the moſt part worldly and earthly- 
minded? And as the northern nations firſt revolted from the Roman 
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him God's vicar within his kingdom: which title he would not have 
| gun to that king, if himſelf, under preterice of being God's vicar-gene- 
ral on earth; had claimed juriſdiction over all Chriſtian kingdoms. 
'* Pelagins the monk of Banger, about the year 400, being cited to Nome, 
refuſed to appear upon the pope's citation, affirming that Britain was 
neither within his dioceſe nor his province... | *. 
After that, about the year 600, Augrfline the 
the Great into England, to convert the Saxons to the Chriſtian religion. 
The Brit; biſhops then remaining in Wales regarded not his commiſſion 
nor his doctrine, as not owing any duty, nor having any dependency on 
the court of Rome; but ſtill retained their ceremonies and traditions which 
they received from the eaſt church, upon the firſt plantation of the faith 
in that ifland, being divers and contrary to thoſe of the church of Rome, 
Which ug tine did endeavour to impoie upon them. 
The like doth Beda write of the Iriſß prieſts and biſhops, For in the year 
660, he reporteth, that a convocation: of, the clergy being called by king 
4 there roſe- a diſputation between Colman, one of our Jrifb ſaints, 
en preſent in that ſynod, and Wilfrid a Saxen prieſt,” touching the ob- 
feryation. of Baer, wherein the Britiſh and Iriſb churches did then differ 
from the church of Rome. Colman, for the celebration of Hafer uſed in 
Valaud, affirmed it was the ſame, quad beatus cuanfeliſta Johannes, diſcipulus 
Hpetiallter d Domina dilactus, in emnmbus quibus preerat ecclifus celabraſſt legi- 
furs, On the other part Miqrid alledged, that all the churches of Cbtiſ- 
tendom did then celebrate Eafler after the Roman manner, except the 
churches of the Zritatns:and: Heli, gui contra tetum urbam (ſaith he). /fulto 
Pers Pugnant, e oppo replied, miror guari A 7 * 
appellas, in quo tanti apgſtoli, qui ſuper pettus Domini raaumbere dignus ſuit, er- 
 empla” foftamur . pi bu inp le Latin fra Columbam & us 
ſucceſſores; -vires a Deo dilrclos, divinss' pagims. contraria ſapuiſſe..aut -egifſh cre= 
-dendumn eff F In this diſputation or dialogue, two. things may. be obſerved ; 
fieſt, that at this time t N l biſhop of Ram was af no eſ- 
kimseſen ia theſe iflands: next, that the primitive churches of Britony 
and een were inſtituted according to the ſorm and diſcipline, of the 
alt urches, and not of the weſt, and plantad by the diſciples of Jehn, 
net of Peterc” Thus much for. the time of the Britains. For the 


* 
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s the temporal monarchies, following the courſe of the ſun, 


monk was ſent by Gregory 


71 


Saxons, though king Ina gave the Peter- pence to the pope, partly as alms, 
and partly in recompence of a houſe; erected in Rome for entertainment of 
Engliſh pilgrims ; yet it is certain, that Alfred and Athelſtane, Edgar and 
Edmund, Canutus and Edward the Confeſlor, and divers other kings of the 
Saxon race, did give all the biſhopricks in England per annulum & baculum, 
without any other ceremony, as the emperor and French king and 
other Chriſtian princes were wont to do, hey made alſo ſeveral laws, 
for the government of the church. Among others, St. Edward begins 
his laws with this proteſtation, that it is his princely charge, ut papulum 
domini, & ſuper omnia ſanctam eccleſiam, regat & gubernet. And king 
Eagar, in his oration to his Engliſh clergy, ego (ſaith, he) Conſtantini, 
vos Petri gladium habetis : jungamus dextras, & gladium gladig. copulemus, ut 
ejiciantur extra caftra. leproſi, & purgetur. ſanftuarium Domini. So as the 
kings of England with their own clergy did gavern the church, and there- 
in fought. no aid of the court of Rome. And the truth is, that though 
the pope had then long hands, yet he did not extend them ſo far as Eng- 
land; becauſe they were full of buſineſs nearer home in drawing the em- 
peror and the French king under his. yoke, But upon the 5, 6,6 
conqueſt made by the Norman, he apprehended the firſt occa- uſurpatian of 
ſion. to uſurp upon the liberties of the crown of England, the pope up- 
For the Conqueror came in with the pope's banner, and eee 
under it won the battle which got him the garland; and 8. king 
therefore the pope preſumed he might boldly pluck ſome William the. 
flowers from it, being partly, gained by his countenance. and Conqueror, - 
bleſſing. Hereupon he ſent two legates into England, which, 
were admitted and received by the Conqueror. With them legates into 
he called, a ſynod of the clergy, and depoſed. old Stigand, England. | 
archbiſhop of Canterbury, becauſe he had not purchaſed his pall in the 
court of Rome, He diſplaced many biſhops and abbots, to place his Vor- 
mans in their rooms. And amongſt the reſt it is to be noted, that the 
king having earneſtly moved Molſian biſhop of Morcgſter, being then 
very aged, to give up his ſtaft; his anſwer was, that he would give up 
his ſtaff only to him of whom he firſt received the ſame. And ſo the old 
man went to St. Edward's tomb, and there offered up his ſtaft and 
ring, with theſe words: , thee, O holy Edward, I received my ſtaff and 
my ring, and to thee I do now ſurrender the ſame again. Which proves, 
that before the Norman Conqueſt the king did inveſt his biſhops per 
annulum & baculum, as I ſaid before. 3s | 
Thus we ſee, by the admiſſion. of the pope's legates, the firſt ſtep or 
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ſhop, as he kept him in perpe- 


| tual exile during his reign; albeit. great interceſſign were. made for his 


return, as well by the pope as the king of France... 

In the time of the next king, Hen. 1. though he were a 1 the i 

learned and a prudent prince, Jet they ſought ito, gain a fare of 1. 

ther point upon him, and to. pluck. u flower from, his crown paßt deem 

of greater value, namely, the patronage an donation mu 
eps teen glg ical. For fo 


- 


” 4 %- : 


dons 
biſhapricks and all other of * 
feins ing revokey ap 3 in the ſee of Canter». . 8. 
bury, the biſhoprick of Saliſhyy and Hereford: fell , void; which the 
king beſtowed on two of his chaplains, Hut Auſelme their * | 
did refuſe io conſecrate them, ſo as the. archbiſhop. of York was fain to 
perform that office, wbo,with. the chief of the Engh/b clergy-Rtood: with 
the king, and with ſtood Auſalme. Hereupon the king requires. him to do 
his homage ; the hiſhap denies it, The king demands of him whether 
the patransge and e e biſhopricks were not his rigbtful 
| inheritance, The biſhog- ſaid it was not his right 4 becauſe. pope Urkan 
bad Jawoly made; a decree, that no lay perſon. ſhould. give. anf n 
eccleſiaſtical benefice. This was the firſt queſtion, chat cer 2% = 
was made, touching the king of, England's right of | is Qin, 


|. and donation of biſhapricks within his do, 
pts a oy op many mefages 
At ; the king, writes. plai Ny do tlie 5 
8 . £ Fs, : 5 


72 8 


1d mt vivente ( Des auxiliante) dignitates & uſus reghi noſri non minuentur; 


ordering of eauſes eccleſiaſtical, whereof theſe were the principal 


Ade king'before he were admitte 


from the archdeacon to the * 11 from the ordinary to the metropo- A 
e kin Ii king's licenſe they were\canonicully elected, and being elected, the king 


9585 That if any clerk ſhould commit felony, he ſhould be' hanged ; if 
treaſon, ne ſheuſd be drawn and quar tere. 
6. That it mould be adjudged' high-treuſon to bring in bulls of eu- 
«communication, whereby the realm ſhould be curſ een. 
7. That no decree ſhould be brought from the pope to be executed in 
England; upon pain of impriſonment and confiſuation of goods. 
Do "theſe and other conſtitutions of the like nature made at Olaring- 
n, all the reſt of the biſhops and great men did ſubſeribe, and bound 
themſelyes by oath to obſerve the ſame abſolutely. „er- urehbiſhop 
would not ſubſcribe, and ſwear, but with a ſaving, ſalve ' 
Boner ſuhe ra eccleſie. Yet at laſt he was content to make the like abſolute 
fubſeription and oath/ at the feſt had done but preſemtly he repented, 
and to ſhew bis repentance ſuſpended himſel - miaſs 
de had"received-nbſolution from the pope. Then he began do maintain 


& fi ego uod abfit) in tanta me directione ponerem, magnates mei, ino totius 
Angliæ populus, 1d mulls mods pateretur. Beſides, William de arrenaſt, the 
king's procurator in the court of Rome, told the pope; that the king 
would rather loſe his kingdom than he would loſe the donation of 
biſhopricks. The pope anſwered, Know you preciſely, fir, I ſpeak it 
before 9 that for the redemption of my head I would not ſuffer him 
©-emoy e | | 211 7 
"After this 9 being received into the king's favour, in a ſynod 
of the Bngih elergy holden at London in the year 1107, a decree was 
made, cu annuit rex Hentieus, faith Matth. Paris, that from thehice- 
forth, uunguam per donationem buculi paſloralit vel annuli quiſquam de dpiſ- 
topatu vel abbathia per regem, Ar. laicam manum, inurſtiratum in 
Anglize.” lu recompence whereof the pope yielded this favour to the 
ng, that thenceforth no legate ſhould be ſent from the pope's ſide into 
England, unleſs the king required it; and that the archbiſhop of Canter- 
bury for the time being ſhould be for ever /egatus natus; and Anſelme, 
for the. «honour of his ſee, obtained, that the archbiſhop of Canterbury 
ſhould in all general councils fit at the pope's foot, tanguam alterius 
orbis- papa. Notwithſtanding, as the ſucceeding popes kept not their pro- 
miſe touching the ſending of legates, ſo this ſelf-ſame king, after the 
death of Anſehne, broke the decree touching the inveſtiture of the biſhops. 
For he gave the archbiſhoprick of Canterbury to Rodolph biſhop of Lon- 
don, . faith Matth. Paris, et illum per annulum & paſtoralem buculum inve- 
ſhivit ; as before he had inveſted Willielmum Gr in the biſhoprick 
of Winchgſier, contra novi concilii flatuta, as the ſame author reporteth. 
1 The times of the next ſucceeding king Stephen were full of 
of king S. Civil diſſentions, which made the land well-nigh waſte, ſo 
phen "the pope as St. Peter's ſucceſſor could not take any fiſh in ſuch 
n troubled waters. Vet during this king's reign they won 
of Reme, that point of juriſdiction, which they attempted to get, but 
| failed thereof, in the time of king Milliam wy 54 namely, 
that appeals might be made to the court of Rome, For in a ynod at Lon- 
an ſummoned by Henry biſhop of Winchefter, the pope's legate, it was 
decreed, that appeals ſhould be made from provincial councils to the 
ope. Before that time appellationes in uſu non erant, ſaith a monk of 


that time, dine Henricus Winton, Epiſcopus malo fur, dum legatus effit, 

* erudeliter intruſit, Thus did the pope uſurp three main points of juriſ- 
diction upon three ſeveral kings after the Conqueſt, (for of Miliam 
Rufus he could win nothing) namely, upon the Conqueror, the ſending | 
of legates or commiſſioners to hear and determine eccleſiaſtical cauſes ; | 


upon Hen. 1. the donation and inveſtitures of biſhopricks and other be- | 
the pope's commandment in all min concerning the church, he would 


abſolve them. The biſhops, underſtanding this, proteſted they would 
never take that oath, unleſs the king willed them ſo to do, King He Bm 
the father, being hereof advertiſed into France, did riſe into great pation Wn 
and choler, and in the hearing of his ſervants uttered words to this et- 
fett; Mill no man revenge me of mine enemies? W hereupon the four gen- 
tlemen named in the ſtories of that time paſſed into England, and firlt 
A the-archbiſhop to abſolve the biſhops whom he bad excommu- 


nefices ; upon king Stephen, the appeals to the court of Rome. 


In the time 
of king Hen, 


emption of 


clerks from Hereupon roſe that long and great "contention between 


the ſeculae Ffenry 2. and Thomas Becket, which on Becket's behalf may be 
powere. +  .. rightly termed rebellion and treaſon ; the juſt cauſe and 
ground whe | 
/ + - pope and the Venetrans. For a prieſt had committed a foul. 


A brief of 


- Tho. Bat mürder; and being thereof indicted and convicted, prayed 
| troubles, or the benefit of his clergy; which being allowed unto him, he 


_ mn was delivered to the biſhop of 8a//dury, being his ordinary, 

to make his purgation ; which the murderer failing to do 
ſhould by the law have been degraded, and delivered back to the ſecular 
power. But the 'biſhop, contemning the law'of the land, to enlarge 
the liberties of the church, ſent his priſoner to mas Becket then arch- 


biſhop" of Canterbury, who ſhifted him into an abbey, and ſo reſcued him | 5 


from the capital puniſhment he had juſtly deſetved. . 
Ibis gap of impunity being onee opened, the elergy grew ſo outrage- 
ous, - as. the king was informed of a hundred murders committed by 
clerk n of them executed ſor the ſame; ſor that the 
archbiſhop had protected them all after the ſame manner, For this the 
king was * 4.— againſt the archbiſhop, who juſtified his doing 
therein, © Whereupon aà commor council as well of the biſhops as of the 
nobility was called, wherein they did revive and re-eſtabliſh the ancient 
laws and cuſtoms of the kingdom for the government of the clerpy, and 
Be 
re e ee hi 
I. That no biſhop nor clerk ſhould depart the realm without 
2 1 the king's licence; and that ſuch as obtained licence hould 


Claringdon, 9 that they ſhould procure no hurt or damage to 
H 4 ; LE * . . * . $5.44 " e 
* "the king or realm during their abſenee in foreign parts. 


— 


2. Phat all biſhoprieks and abbeys being void ſhould remain in the 


king's hands as his own demeſnes, until he had choſen and appointed a 
pre late thereunto; and that wry ſuch” prelateiſhould do his homage” to 
mito _the'prace.”> 5+ E097, 227 7 | 

3. That appeals ſhould be made in cauſes eceleſiaſtieal in this manner; 
litan, from the metropolitan to th g, and-no farther. $9. | 
4. That Peter pence ſhoulg de paid no more to the pope, but to the 


94 0 


% 


„ q 


a eri 
mſelf from celebrating maſs; till 


3 


Now are we come to king Henry 2. in whoſe time they | 
made a farther encroachment upon the crown, whereby they 
2. the pope - endeavoured to make him but half a king, and to take away 
chimed a half his ſubjects, by exempting all clerks from ſecular power. 


ereof was the ſame that made the late difference between the 
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and juſtify the exemption-of clerks again ; Whereat the king's diſplea, 
ſure was Lindled anewi; and then the archbiſhop. once again promiſcd 
abſolute obedience to the king's laws. (See the fickleneſs and mutabi. 
lity of your conſtant martyr.) The king, to bind faſt this ſlippery 7,4. 
tens, called a parliament of the biſhops and barons; and ſending for the 
roll of thoſe laws, required all the biſhops. to ſet their ſeals thereunts, 
They all aſſe nted but the archbiſhop, who: proteſted he would not {« 
his ſeal, nor give allowance to thoſe laws. The king, being highly of« 


fended with his rebellious demeanour, required the barons in parliament "ig 


to give judgment of him, who being his ſubject would not be ruled by 


his laws; cito facite mibs juſlitiam de illo, qui hamo meus ligeus oft, & ſa RH | 
Juri in curia' mea recuſat. Whereupon: the barons proceeding againit him, and 


being ready to condemn him; I prohibit you (quoth the archbiſhop) in the 
name of Almighty God to proceed againſt me; for I have appealed to the 
ope : and ſo departed in contempt of that high court, omnibus claman- 


tuum. After this he lurked ſecretly near the ſea-ſhore; and changing 
his appare} and name (like a Tefuit of theſe times,) he took ſhipping 
with a purpoſe to fly to Rome. But his paſſage: being hindered by con- 
trary winds, he was ſummoned to a parliament at Northampton, where he 
made default wilfully; for which contempt, his temporalities were 
ſeized; and his body be 

account to the king, as that he was found in arrear thirty thouſand 
marks, and committed to priſon ; whence he found means to eſcape 


odies of all ſuch as made any appeals to the court of Rome. Hereupon 
many meſſages and letters paſſing to and fro, all the ſuffragans of Cunter- 
bury join in a letter to the pope, wherein they condemn the fugitive 
archbiſhop, and juſtify the king's proccedings. Upon this the pope 
ſends two legates to the king, being then in Normandy, to mediate for 


biſhop of Canterbury ever had; and fo ſent him into England with re- 
commendation unto the young king his ſon, then lately crowned ; who, 
hearing of his coming, . commanded him to forbear to come to his pre- 
ſence, until he had abſolved the archbiſhop of Vert and others, whom he 
had excommunicated for performing their duties at his coronation. The 
archbiſhop: returned anſwer, that they had done-him wrong 1a uſurping 
his office; yet if they would take a ſolemn oath to become obedient wo 


nicated ſor performing their duties at the young king's coronation, and 
receiving a peremptory anſwer of denial from the archbiſhop, they 
laid violent hands upon him, and ſle him ; for which the king was 
fain not only to ſuffer corporal penance, but in token of his humiliation 
to kiſs the knee of the pope's legate. And this is the abridgment of 
Beckit's troubles, ur rather treaſons, for which he was cele- pont point, 

brated for ſo famous a martyr.— And thus you ſee by what of juriidiQioa 
7. the court of Rome did within the ſpace of 100 and uſurped vpon 


the crown of 


rs. uſurp upon the crown of England four points of E ß 


Juriſdiftion, wiz. Firſt, ſending out of legates into Eng- the pope be- 
land. Secondly,” drawing of appeals to the court of Rome. Fore the reign 
Thirdly, donation of biſhopricks and other eccleſiaſtical Fine J. 
benefices. And fourthly, exemption of elerks from the ſecular power. 
And you ſee withal howeour kings and parliaments have from time to 
time oppoſed and withſtood this unjuſt uſut patio. 

Now then the biſhop'of Rame having claimed and well nigh recovered 
full and ſole juriſdiction in all cauſes eceleſiaſtical, and over all perſons 
eccleſiaſtical, with power to diſpoſe of all eecleſiaſtical benefices in Eng- 
land, whereby he had upon the matter made an abſolute conqueſt of, mare 

thanchalf the kingdom, (for every one that could read the pſalm of Mi- 
ſerert was à cler, and the clergy poſſeſſed the moiety of all temporal 
poſſeſſions) there: remained dow nothing to make him owner, and pro- 
prietor of all, but to get an ſurrender: of the crown, and to make the 
king his farmer, and the prople his villains, Which he fully accompliſh- 
ed and brought to paſs in the times of king John and of Any 3 
The quarrel between the pope and king John, which ps cause of 
wreſted the ſcepter, out off his hand, and in the end brake ibe duarrel 
"his heart, began about the election of che archbiſhop of 4 be 
Cunterburyi 4 call it election, and not donation or inyeſti- phy, rh 
ture; for the manner oſ inveſting of biſhops by the ſtaff ang 

ring after the time of king Han. . was not any mare uſed, but by the 


gave his toyal aſſent to their election, aud by reſtitation of their tem- 
potalities did fully in veſt chem. And though: this caurſe % , = 


election began to be in uſe in the time of Rich, 1. and Hens 2, When cano- 
nijcal election 


yet I find ſiit not confirmed! by any cohſtitüution or icharter denden fi is 


before the time of bing Jahn who by his.\chartcy dated the | Zagiend, 
rsth of Jamary, in the i ateenth year of his teign, granted. ..., 


this privilege to the church of Hngland in theſe words, ni Quod qua- 


Hcanfur canfurtude \temporibuc. preadgcefſorum. agrar un huctenui an. eccleſia 


Anglicanaifuerit aher %. N guiapuid juris nobis battenus. uinciemsierinus, 
3 — expected & ftignlis eecleſns &.mmaſteriis, cathedralibus & conver- 
tualibur, nuts regni Angliz, libera ſint in prrpetuun eladdiones qu2rumeunyut 
pralkturum, maja um (A ominorum : ſalud nobis & baradibut noftris. euft1did 
\ eccleſtcrum &f: mona/teriorum: yacantium J ad not pertinent, Promittimui 
etiam, ua nec impadiemus nec 8 permittemus par minzſtros noftros, nec 


 procirabimusy | quin' in 'univerſis; & fingulis monafteriis & ccclgſui, poſiquas 
>4acurtunt prolatixey" fuamcumgue daluer int libere fibi preficiant eieftares poſe 
| | | INNS 5 : "i ; f tor WH y 


% 


tibus, ſaith Hoveden, quo progrederis proditor ? exſpetta & audi judicimm Wl 


ing attached, he was charged with fo great an "22 | 


ſhortly after, and to paſs out of the realm to Rome. He was no ſooner bf 
gone, but the king ſends writs to all the ſheriffs in England to attach the 


the archbiſhop. They, with the mediation of the French king, prevail- 
ed ſo far with king Henry, as that he was pleaſed to accept his ſubmiſj- 
ſion once again, and promiſed the king of France, that if he would be 8 
obedient to his laws, he ſhould * as ample liberties as any arch- Wl 


WE rum, petild tamen à nobis pris & hercdibus noſtris licentid eligendi, quan 
n dentgabimus nec differemus. Et ſimiliter, poſt celebratam electionem, nofter 
9 requiratur .in us, quem non denegabimus, niſi adverſus eandem rationale pro- 


boeſuerimus, 


11 But to return to the cauſe of his great quarrel with the pope. The 
ee of Canterbury being void, the monks of Canterbury ſuddenly and ſecretly 
= \ihout the king's licenſe elected one Reignold their ſub-prior to be arch- 
IE biſhop, who immediately poſted away to be confirmed by the pope, But 
RE when he came there, the pope rejected him, becauſe he came not recom- 
EXE mended from the king. Hereupon the monks made ſuit to the king to 
ET nominate ſome fit perſon to whole election they might proceed. The 
king commends Jh Gray biſhop of Norwich, his principal counſellor, 
who was afterwards lord juſtice of this kingdom, who with a full conſent 
= was elected by them, 5 afterwards admitted and fully inveſted by the 
ring. Theſe two elections bred ſuch a controverſie as none might de- 
termine but the pope, who gave a ſhort rule in the caſe; for he pronounced 
W both elections void, and cauſed ſome of the monks of Canterbury, who 
= were then preſent in the court of Rome, to proceed to the election of 
== Stephen Langton, lately made cardinal at the motion and ſuit of the 
French king: who being ſo elected was forthwith confirmed and conſe- 
crated by the pope, and recommended to the king of England with a flat- 
WE tering letter, and a preſent of four rings ſet with precious ſtones, which 
were of great value and eſtimation in thoſe days. Howbeit, 
the king more eſteeming this jewel of the crown, namely, 
the patronage of biſhopricks, returned a round and kingly 
anſwer to the pope, that inconſiderately and raſhly he had 
te caſſed and made void the election of the biſhop of Norwich, 
== and had cauſed one Langtin, a man to him unknown, and bred up and 
RE nouriſhed amongſt his mortal enemies, to be conſecrated archbiſhop, 
without any due form of election, and without his royal aſſent, which 
was moſt of all requiſite by the antient laws and cuſtoms of his realm. 
That he marvelled much, that the pope himſelf and the whole court of 
Rome did not conſider what a precious account they ought to make of 
the king of England's friendſhip, in regard that his one kingdom did 
= yield them more profit and revenue than all the other countries on this 
= lide the Alb. To conclude, he would maintain the liberties of his 
crown to the death, he would reſtrain all his ſubjects from going to Rome. 
And fince the archbiſhops, biſhops and other prelates within his domi- 
nions, were as learned and religious as any other in Chriſtendom, his 
| ſubjects ſhould be judged by them in eccleſiaſtical matters, and ſhould 
not need to run out of their own country to beg ju/lice at the hands of 
= /rangers. | 
EE The pope 


? 
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But what followed upon this? The pope, after a ſharp re- 
ply, ſendeth forth a bull of malediftion againſt the king, 
and of interdiction againſt the realm, whereby all the churches 
in England were ſhut up, the prieſts 4nd religious perſons 
| Were forbidden to uſe any liturgies or divine ſervice, to mar- 
Ty, to bury, or to perform any Chriſtian duty among the people. This 
put the king into ſuch a rage, that he on the other part ſeiſed the tem- 
poralities of all biſhops and abbots, and confiſcated the goods of all 
the clergy. Then doth the pope by a ſolemn ſentence at Rome depoſe 
the king, and by a bull ſent into England diſchargeth his ſubjects of 
their allegeance, and by a legate ſent to the king of France gave the 
kingdom of England to him and his ſucceſſours for ever. ; 

_ Theſe things brought ſuch confuſion and miſery to all eſtates and 
degrees of people in England, as the king became odious to all his ſub- 
jects, as well to the laiety as to the clergy, For as the biſhops and re- 
igious people curſed him abroad; ſo the barons took arms againſt him 
| at home, till with much bloodſhed they forced him, by granting the 
great charter, to reſtore king Edward's laws, containing the ancient li- 
berties of the ſubjects of England, The pope being. a ſpectator of this 
| tragedy, and ſeeing the king in ſo weak and deſperate eſtate, ſent a legate 
to comfort him, and to make a reaſonable motion unto him ; to wit, that 
he ſhould ſurrender and give up his crown and kingdom to the pope, 
which ſhould be regranted unto him again to hold in fee-farm and vaſtal. 
age of the church of Rome: and that thereupon the pope would bleſs 
| him and his realm again, and curſe his rebells and enemies in ſuch ſort, 
as he ſhould be better eſtabliſhed in his kingdom then he was before. 
In a word, this motion was preſently embraced by that miſerable king, 
| fo as with his own hands he gave up the crown to the pope's legate, and 
by an inſtrument or charter ſealed with a bull or ſeal of gold he granted 
to God and the church of Rome, the apoſtles Peter and Paul, and to pope 
Tunocent the third and his ſucceſſors, the whole kingdom of England, and 
the whole kingdom of Ireland; and took back an elate thereof by an in- 
ſtrument ſealed with lead, yielding yearly to the church of Rome over 
and above the Peter-pence a thouſand marks ſterling, viz. ſeven hundred 
marks for N er and three hundred marks for Ireland, with a flattering 
ſaving of all his liberties and, royalties. The pope had no ſooner gotten 
this conveyance, though it were void in law, but he excommunicateth 
the barons, and repeals the-great charter, affirming that it contained liber- 
ties too great for his ſubjects; calls the king his vaſſal, and theſe king- 
doms St. Peter's patrimony ; grants a general bull of proviſion for the 
beſtowing of all eccleſiaſtical benefices, and takes upon him to be abſo- 
nar and immediate lord of all. And thus, under colour of exerciſing 

riſdiftion within theſe N N the pope, by degrees, got the very 
kingdoms themſelves. And ſo would he do at this day, if the king would 
give way to his juriſdiction, | 

But What uſe did the pope make of this grant and ſurrender of the 
crown ünto him? What did he gain by it, if our kings retained the pro- 
fits of their kingdoms to their own uſe? Indeed we do not find, that 
the ſee-farm of a thouſand marks was ever paid, but that it is all run 
in arrear till this preſent day. 
ſeorn to.accept ſo poor a revenue as a thouſand marks p/r annum out of 
wo kingdoms. Burt after the death of king John, during all the reign 

90 90 N ſon, the pope did not claim a ſeigniory or a rent out of 
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15. The Caſe of Præmunire, in Ireland. 


legitime probaverimus propter quod non debemus conf, ntire,, 


or the truth is, the court of Rome did |. 
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England and Ireland, but did endeavour to convert all the profits of both 
lands to his own uſe, as if he had been ſeized of all in demeſne. For 
whoſoever will read Matt. Paris his ſtory of the time of king Hen. 3. will 
fay theſe things ſpoken of before were but the beginnings of evils. For the 
exactions and oppreffions of the court of Rome were ſo continual and 
intolerable, as that poor monk, who lived in thoſe times, though other- 
wiſe he adored the pope, doth call England Balaam's aſs loaden, beaten, 
and enforced to ſpeak ; doth call the court of Rome Charybdis and Bara- 
thrum avaritiæ, the pope's collectors harpys, and the pope himſelf a 
ſtepfather, and the church of Rome a ſtepmother, He ſheweth, that two 
third parts of the land being then in the hands of church-men, the entire 
profits thereof were exported to enrich the pope and the court of Rome + _- 
which was done for the moſt part by theſe two ways and means. Firſt, 
by conferring the beſt eccleſiaſtical benefices upon ſtalians, and other 
ſtrangers reſident in that court, whoſe farmers and factors in England 
tgok the profits, turned them into money, and returned the money to 
ame. Secondly, by impoſing continual taxes and tallages, (worſe then 
Ir iſb cuttings) being ſaͤmetimes the tenth, ſometimes the fifteenth, ſome- 
times the third, ſometimes the moiety of all the goods both of the clerg 


and laiety, under colour of maintaining the pope's holy wars again 


the emperor and the Greet church, who were then ſaid to be in rebel- 
lion againſt their lady and miſtreſs the church of Rcme. Beſides, for 
the ſpeedy levying and ſafe return of theſe moneys, the pope had his 
Lombards and other Italian bankers and uſurers reſident in rw and 
other parts of the realm, who offered to lend and diſburſe the moneys 
taxed, and return the ſame by exchange to Rame, taking ſuch penal 
bonds, the form whereof is ſet down by Matt. Paris, and ſuch ex- 
ceſſive uſury, as the poor religious houſes were fain to ſell their chalices 
and copes, and the reſt of the clergy and laiety had their backs bowed 
and their eſtates broken under the burthen. Beſides, the pope took for 
perquiſites and caſualties the goods of all clerks that died inteſtate, the 
goods of all uſurers, and all goods . yr to charitable uſes. Moreover 
he had a ſwarm of friars, (the firſt corrupters of religion in England) 
who perſwaded the nobility and gentry to put on the Nan of the croſs, 
and to vow themſelves to the holy wars; which they had no ſooner done, 
but they were again perſwaded to receive diſpenſations of their vows, and 
to give A Be the ſame to the church of Rome. I omit divers other 
policies then uſed by the pope's collectors to exhauſt the wealth of the 
realm, which they affirmed they might take with as good a conſcience 
as the Hebretus took the jewels of the Egyptians. Briefly, whereas the 
king had ſcarce means to maintain his royal family, they received out of 
England ſeventy thouſand pounds ſterling at leaſt yearly, which amounteth 
to two hundred and ten thouſand pounds ſterling of the monies current 
at this day. Beſides, they exported ſix thouſand marks out of Ireland at 
one time, which, the emperor Frederick intercepted, Laſtly, the king 
himſelf was ſo much dejected, as at a royal feaſt he placed the yore $ 
legate in his own chair of eſtate, himſelf fitting on his right band, and 
the biſhop of York on his left, non fine multorum obliquantibus oculis, ſaith 
Matt. Paris. © | = 
Thus we ſee the effect of the pope's pretended juriſdiction within the 
dominions of the king of England. We ſee to what calamity and ſer- 
vitude it then reduced both the prince and people. Was it not there- 
fore high time to meet and oppoſe thoſe inconveniences ? Aſſuredly if 
king Edward 1. who was the fon and heir of Hen. 3. had inherited the 
weakneſs of his father, and had not reſiſted this uſurpation and inſolency 
of the court of Rome, the pope had been proprietor of both theſe iſlands, 
and there had. been no king of England at this day. 
But king Edward 1. may well be ſtiled vindex Anglie y, 24. 7. 
libertatis, the Moſes that delivered his people from ſlavery and oppoſeth the 
oppreſſion : and as he was a brave and victorious prince, ſo pope's uſur- 
was he the beſt pater patriæ that ever reigned in England fince P*i9% 
the Norman Conqueſt, till the coronation of bur gracious ſovereign, At 
the time of the death of his father he was abſent in the war of the holy 
land, being a principal commander of the Chriſtian army there, ſo as he 
returned not before the ſecond year of his reign, But he was no ſooner 
returned and crowned, but the firſt work he did was to ſhake off the yoke 
of the biſhop of Rome. For the pope having then ſummoned a general 
council, before he would licenſe his biſhops to repair to it, he took of 
them a ſulemn oath, that they ſhould not receive the pope's bleſſing. 
Again, the pope forbids the King to war againſt Scotland; the king re- 
ards not his prohibition : he demandy the fitſt-fruits of eccleſiaſtical 
. the king forbids the payment thereof unto him. The pope 
ſendeth forth a general bull prohibiting the clergy to pay ſubſidies or 
tributes to temporal princes: a tenth was granted to the king in parlia- 
ment, the clergy refuſed to pay it: the king ſeizeth their temporaltics 
for their contempt, and got 2 notwithſtanding the pope's bull. 
Aſter this he made the ſtatute of Mortmain, whereby he brake the pope's 
chief net, which within an age or two more would have drawn to the 
church all the temporal poſſeſſions of the kingdom, &r. Again, one of 
the king's ſubjects brought a bull of excommunicatian againſt another: 
the king commandeth he ſhould be executed as a traitor, according to 
the ancient law. But becauſe that law had not of long time been pur 
in execution, the chancellor and treaſurer kneeled' before the king, and 
obtained grace for him, ſo as he was onely baniſhed out of the realm. 
And as he judged it treaſon to bring in bulls of excommunication j ſo 
he held it a high contempt againſt the crown to bring in bulls of proyi- 
ſion or briefs of citation; and accordingly the law was ſo declared in 
parliament 25 Ed. 1. which was the firit ſtatute made againſt proviſors : 
the execution of which law, during the life of kin BY, t. did -well- 


nigh aboliſh the uſurped juriſdiction of the court of Rome, and did revive 


and reſtore again the avicient agd abſolute ſovereignty of the king and 


crown of En 


His ſucceflpr, king. Edward 2. being but a weak prince, Z#.:.cufereth 
the pope attempted to uſurp upon bim again: but the peers” ide pope to 
and people withſtood: his uſiiepation. And when that un- 7 8. 
happy King was to be depoſed, — many articles framed . 
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ck. Laber, if that were not his free and voluntary confellion ſigne 
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him by his enemies, this was one of the moſt hainous, that he had 


given allowance to the pope's bulls, | | 
Again, during the minority of king Ed. 3. and after that 


ee in the heat of the wars in France, the pope ſent many briefs 
el the pops, and bulls into England; and at laſt preſumed ſo far, as that 


Oy he gave an /talian the title of a cardinal in Egland, and 
withal by his bull gave him power to beſtow all eccleſiaſtical promotions 
as they ſhould fall void from time to time. This moved the king and 
the nobili to write to the pope to this effect. We and out anceſtors 
+ have richly endowed the church of England, and have founded abbeys 
and other religious houſes for the "uriffition of our people, for main- 
* tenance of hoſpitality, and for the advancement of our countrymen and 
* kinſmen. Now you provide and place ſtrangers in our benefices, that 
come not to keep hehe thereupon; and if they come, underſtand 
not our language; and ſome of them are ſubjects to our mortal enemies; 
* by reaſon whereof our people are not inſtructed, hoſpitality is not kept, 
our ſcholars ate unpreferred, and the treaſure of_the realm is exported.” 
The pope returneth anſwer, that the empefor id lately ſubmitted him- 
ſelf to the church of Name in all points, and was become the pope's great 
friend; and in menacing manner adviſed the king of England to do the 
like. The king replies, that if the emperor and French king both ſhould 
take his part, was ready to give battle to both in defence of the liber- 
ties of his crown. Hereupon the ſeveral ſtatutes againſt proviſors before 
recited were put in execution fo ſeverely, as the king and his 3 
enjoyed their right of patronage clearly: and their exemption of clerks 
took no place at all; for that the abbot of V alibam and b 
che/ter were both attainted of high contempts, and the biſhop of E/ of a 
capital offence, as appeareth in the records of this king's reign. Yet 
Ring Rich, 3. during the nonage of Rich, 2. they yo once again to en- 
* croach upon the, Erown, by ſending legates and bulls and 
briefs into England, whereof the people were ſo ſenſible and impatient, as 
that at their ſpecial prayer, this law of 16 Rich. 2. (whereupon our in- 
dictment is framed) was enaQed, being more ſharp and penal than all 
the former ſtatutes againſt proviſors. And yet againſt this king, as 
againſt Ed. 2. it was objected at the time of his deprivation, that he had 
lowed the pope's bulls, to the enthralling of the crown, _- 
After this, in the weak time of king En. 6. they made one attempt 
more to revive their uſurped juriſdiction by this policy. The commons 
had denied the king a ſubſidy when he ſtood in great want of moneys. 
The archbiſhop of Canterbury and the reſt of the biſhops offered the king 
a large ſupply of his wants, if he would conſent that all the laws againſt 
proviſors, and eſpecially this law of 16 Rich. 2. might be repealed, But 
Humpbry duke of Gloucefler, who had lately before caſt the pope's bull 
into the fire, did likewiſe cauſe this motion to be rejected. So as by 
ſpecial providence theſe laws have ſtood in force even ll this day in both 
theſe kingdom. | | | 
he. eee, W deſcended to the evidence, 
againſt Lalor, whereby he proved fully all the parts of the indictment. Firſt, 
it was proved by Lalor's own confeſſion, upon ſeveral exami- 
nations taken before the lord-deputy and lord-chancellor, and others, 
that he had accepted the office and title of vicar-general in the dioceſes 
of Dublin, Kildare and Fernes, by virtue of the pope's bull. Secondly, it 
appeared by the copies of ſundry letters found among his papers at his 
apprehenſion, that he ſtiled himſelf the pope's vicar, in this form, Reober tus 


a 
Palau Kilduren. & Fernen. diœcet. vicarius apoſtalicus, Thirdly, |, 


there were produced the copies of divers acts and inttruments,. written 
for the moſt part with Lalor's own hand, ſome of inſtitutions of popiſh 
prieſts to benefices, others of diſpenſations with marriage within the de- 
grees, others of divorces, others of diſpenſations for non-payment of 
tithes. W hereby jt was manifeſtly proved that he did execute the pope's 


bull, in uſurping and exerciſing epiſcopal juriſdiction, as vicar-general 


* 
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of the {&6&apoſtolick, within the dioceſes before named, <1 
Io this evidence he made a three-fold anſwer, Firſt, that he was no 
ſuiter for the office of Ne wands: but it was impoſed on hin, and he 
accepted virtute obedientiæ, only to obey his ſuperiors. Next, that he did 
exerciſe the office of vicar-general in foro. conſcientiæ tantùm, and not in 
Fare Judicii, And laſtly, that thoſe copies of inſtitutions, difpenſations 
and divorces, were many of them written with his man's hand, as prece- 
gents of ſuch acts and inſtruments, without his privity or direction. 
Hereupon fir James Ley, chief juſtice, told him, that he could not well 


ſay, that he. accepted that unlawful office virtute obedieutiz, for there 


Was no virtue in that obedience ;_ that he owed an obedience to the law 
and to the king, who is the true ſuperior and ſovereign over all his ſub- 
jects, and hath no.peer within his dominlons; and that the ſuperiors 
whom he meant and intended were but uſurpers upon the king's juriſ- 
diction, and therefore this excuſe did aggravate his contempt, in that it 
appeared he had yowed obedience to thoſe who were apparent enemies to 
the king and his crown. And though it were manifeſt that he exerciſed 
Juriſdiction i foro j4dicit, (for every inſtitution is a judgment, and fo is 
every. ſentence of divorce) yet were his offence nothing diminiſhed if 


he had executed his office of vicar-general in foro canſcientiee tantam ; for 


the court of man's conſcience is the higheſt, tribunal, and wherein the 
power of the keys is exerciſed in the higheſt degree. | 
', Hereunto the attorney-general took occaſion to add thus much, that 
Later had committed theſe high offences, not only againſt the law, but 


_,againlt his own conſcience, and that he Was already condemned in faro 


conſcientia. For that he upon his ſecond examination had voluntarily ac- 


knowledged himſelf not to be a lawful vicar-genera), and that he thought 


in his conſcience he could, not lawfully take upon him the ſaid office. 

Te hath alſo acknowledged our ſovereign lord king James to be his lawful, 
chief and ſupreme governor, in all cauſes,” as well eccleſiaſtical as civil; 
and that he is in conſcience bound to, obey him in all the ſaid cauſes, &c. 


"as it is contained in his acknowledgment or conſeſſion before ſet down: 


ene ten: Which being ſhewed forth by the attorney-general, the court 
ſechen pub»... Cauled it to be publickly read; and thereupon demanded of 
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iſhop of Min- 
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that they are diſtinguiſhed 


carnal; and that which is oppoſed to this ſhould be called trnd! 


plainly and briefly why theſe cauſes were firſt denominated, ſome ſpir itt 


*, 5 they were fo called, not ftom the nature of the cauſes, as! 


« 
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theſe cauſes was in the civil magiſtrate, and fo in right it remains at this 


not only treaſon, murder, theft, and all manner of force and fraud, but 
inceſt, adultery, uſury, perjury, ſimony, forcery, idolatry, blaſphemy. 


diſtinguiſhed one from andther by the names of ſþiritual or tempera! : 


* 


clefia ical, 


his is a ſubtile evaſion indeed, ſaid the attorney-general; I pray yo "4 
what difference do you make between eccle/ia/tical cauſes and ſpirit] 4 
| cauſes ? This queſtion, ſaid Lalor, is ſudden and unexpected at this time, 
and therefore you ſhall do well to take another day to diſpute this point. 
Nay, faid the attorney-general, we can never ſpeak of it in a better tine 
or fitter place; and therefore, though you, that bear,ſo reverend a tit 
and hold the reputation of ſo great a clerk, require a farther time, ye _ 
ſhall you hear that we laymen that ſerve his majeſty, and by the duty f 


our places are to maintain the juriſdiction of the crown, are never ſo un. | 


provided, but that we can ſay ſomewhat touching the nature and difi:. 


rence of theſe cauſes, . 

Firſt then, let us ſee when this diſtinction of ec:l:/ia/tical 
or ſpiritual cauſes from civil and temporal cauſes did firſt 
begin in point of juriſdiction. Aſſuredly, for the ſpace of 
three hundred years after Chriſt, this diſtinction was not 
known or heard of in the Chriſtian world. For the cauſes of 
teſtaments, of matrimony, of baſtardy and adultery, and the 
reſt which are called eccle/ia/tical or ſpiritual cauſes, were 
merely civil, and determined by the rules of the civil law, 
and ſubject only to the juriſdiction of the civil magiſtrate, as all civilians 
will teſtiſie with me. | 1 

But after that the emperors had received the Chriſtian faith, out of x 
zeal and deſire they had to grace and honour the learned and pod!y 
biſhops of that time, they were pleaſed to ſingle out certain ſpecial cauſes 
wherein they granted juriſdiction unto the biſhops ; namely, in cuſs Ml 
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world, 


of tithes, becauſe they were paid to men of the church; in cauſes of 
matrimony, becauſe marriages were for the moſt part ſolemnized in 
the church; in cauſes teſtamentary, becauſe teſtaments were many times 
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ceed in theſe cauſes according to the canons and decrees of the church, 


(for the canon Jaw was not then hatched or dreamed of) but according 


to the rules. of the imperial Jaw, as the civil magiſtrate did proceed in 
other cauſes ; neither did the emperors, in giving this juriſdiction unto 


them, give away their own ſupreme and abſolute power, to correct and i 


* 


] erformed not their ſeveral 
uties. This then is moſt certain, that the primitive juriſdiction in all 
day; and though it be derived from him, it remaineth in him as in the 
fountain. For every Chriſtian monarch (as well as the godly kings of 
Fuda) is cuſles utriuſque tabuls; and conſequently hath power td puniſh 


Neither are theſe caules in feſpect of their own quality and nature to be 


for why is adultery a ſpiritual cauſe, rather than murder, when they ne 
both offences alike und the ſecond table; or idolatry rather than per- 
jury, being both offences likewiſe againſt the firſt table? And indeed if 
we conſider the natures of wi cauſes, it will ſeem ſomewhat abſurc, 

by the name of ſpiritual and tenperal; for, 
to ſpeak properly, that which is oppoſed, to ſpiritzal mould be termed 


And' therefore if things were called by their proper names, adultery 
ſhould not be called a /þiritual offence, But à c. But ſhall T expres 


or eccleſiaſtical, and others, temporal and civil? 


ſaid before, but from the quality of the perſons whom the prince hal 
made judges in,thoſe cauſes,” Thie clergy did Rudy ſpiritual things, and 
did profels to live ſecundim ſpiritum, 1 were calle Fl. flere men; and 
therefore they called the cauſes wherein princes had given them juril- 
diction ſpiritual cauſes, after their own name and quality. Hut because 
the lay-magifſrates. were ſaid to intend the things of this world, which 
are temparal and tranſitory, . the clergy called chem ſecular or temporal 
men, and the cauſes wherein they Were Judges vemporal cauſes, This 
diſtinctlon began firſt in the court of Rome, "where the clergy having by 
this juriſdiction gotten great wealth, their wealth begot pride, their pride 
begot ingratitude towards princes, who firſt gase them their juriſdiction; 
and then, according to the nature of all ungrateful perſons, they went 
about to extinguiſh the memory of the benefit. For whereas their juril- 
diction was firſt derived from Cæſar, in the execution whereof they wer? 
Cæſur's judges, ſo as both their courts and cauſes ought ſtill to have 
born Cz/ar's image and ſuperſcription, as belonging unta ir" uh they 
blotted Cz/ar's name out of the ſtile of their courts, and call-d then 


courts Ihr iti an, as if the courts holden} by other magiſtrares had been i 
' compariſon but courts of -Ztomcs; and the cauſes which+in their natufe 
were merely cui, they called ſpiritual and ececlefirftical, © So as if th: 


emperor ſhould challenge his. courts and cauſes again, and ſay; red” 
Cæſari gue ſunt Cæſaris, they would all cry out on the contrary part and 


lay, "date Deo quz. funt Dei; our courts bear the name and title of 2 * 
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made in extremis, when church- men were preſent, giving ſpiritual com. 
fort to the teſtator, and therefore they were thought the fitteſt perſons io 
take the probates of ſuch teſtaments, Howbeit theſe biſhops did not pro- 
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2 be, And this point of their policy is worth the obſerving, that when 
1 they found ye 

nd gainful of al 
WE jecd) to the end th. 
their ſpiritual jariſdi 
we ſeven ſucraments: 
magiſtrate ha 
matrimony, © 
all cauſes, 
uriſdiction 
or ſpiritual. cauſes. 


therefore where 


1 overnor 
"the Ki ng's ſupremacy in all ſprritual cauſes ; wherein, he hath but 
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erleriptlon of Ceſar is quite worn out, and not to be found upon | rendered to Cæſar that which is Cæſar's, and hath given unto his majeſſy 
no more than all the biſhops of England have vielded to his predeceſſors 
uriſdiction in matrimonial cauſes to be the moſt ſweet | not only in this latter 12 but alſo in former times both before and ſince 
other, (for of matrimoity they made matter of money in- the Conqueſt, às hath been before at large expreſſed. 
d that Caſur might never reſume ſo rich a perquiſite of Here the day being far ſpent, the court demanded of the priſoner if he 
ction, they reduced matrimony inte the number of | had any more to ſay for himſelf, His anſwer was, that he did willingly 
after which time it had been ſacrilege, if the civil | renounce his office of vicar-general, and did humbly crave his majeſty's 
d intermeddled with the leaſt matter that had relation to | grace and pardon. And to that end, he deſired the court to move the 
r any dependency thereupons So then it appeareth, that | lord-deputy to be fayourable unto him. Then the jury departed from 
whereof eccleſiaſtical or ſpiritual perſons have cognizance ot | the bar, and returning within half an hour, found the priſoner guilty of 
by. the grants or permiſſion of princes, are called ecc/e/o/?ical | the contempts whereot he was indicted. W hereupon the ſol;citor-general 


M. Lalor hath acknowledged the king's majeſty to be | according to the form of the ſtatute whereupon the indictment was 
in all eccl:ſiaftical caujes, he hath therein acknow- | framed, | 


[Te encroachments of the church ef Rome, on 1he king's eccleſiaſtical juriſdifton; are the ſubjef of other caſes 
befides the preceding one of . premunire. In particular they are hiſtorically diſcuſſed in lord Coke's Cale of the 
King's Eccleſiaſtical Law, in the 5th Report. The publication of this latter caſe, with the active zeal of 
lord Coke as attorney-general, in the proſecution of the conſpirators in the gunpowder-plot, gave occaſion to a volume 
of anin advenſſons by the famous Jeſuit father Parions, which was publijied in 1606, by the title of An Anſwer 

to Lord Ceke's 5th Report, by a Catholick divine. But the aſperi:y with which lord Coke was treated, did 
not provote a reply. All that it drew from him was a ſhort notice of the work in the preface to his 6th Report, 
in which he repreſents the author as a calumniator, and as ſuch diſdained to anſwer him, But the controverſy was 
afterwards c:ntinued ty Mr. Prynne, who aſſerted the cauſe of the crown againſt the ſee of Rome, in a work of 
Proaigious extent in the plan; for though the part publiſhed conſiſts of three large volumes, of more than 1000 pages 
cach, yet it reaches only to the end of the reign of Edward the firſt, The work we allude to, is Mr. Prynne's 
Chronological Vindication of the King's ſupreme Eccleſiaſtical Juriſdiction, the publi a 0 en- 
menced four or five years after the Reſtoration. The firſt volume extends to the Core 222 which 
was publiſhed firſt, concludes with the reign of Henry the third, The third, being in paßt a ſupplement to the 
ſecond, is occupied with the reigns of Henry the third, John, and our firſt Edward. When the author had 
advanced thus far, death interpoſed, and prevented the completion of the undertaking. What he lived to publiſh 
is become ſo extremely ſcarce, that twenty guineas are the common price of a compleat copy. The cauſe is the ſmall 
remnant of copies of the firſt volume, moſt of th:m having been burnt in the great fire of London,—Such as are 
curious to ſee an account of the *Feſuit Parſons, may conſult Camden's Annals of Elizabeth, See the tranſlated 


' edition in 2. Kenn, Compl. Hiſt. 2d ed. p. 477, 576.] 


8 bt. 


= © ame of Thomas, the only judges of which name at the time were lord chief juſtice Fleming, Mr. juſtice Walmeſ- 
ri) Daves, ee AA Hr Juſtice Folter. It is ſuſpeed too, that the known inclinations and wiſhes of the king bad no"little 


CCTV 


. Re 7 the previous paſſages in parliament on ibe great point of law, for deciding which'the caſe was afterwards-made. 


f e ho? dhe caſe to haue been decided. Bag, on Gov. part a. page 76. The Parliamentary Hiſtory relates the proceedings 
en n 2 parliament in the 2 and 4 Jam. on-the-propoſal for an union betuten England and Scotland, ana 


11 3 0 and 157. to 214. Archbiſhop Spotſwood's Hiſtory 'of tbe Church and State of Scotland alſo contains many N | 


 Hieulars of the proceedings towards an union. Spotſw. 479. See further Arthur Wilſon's Hiſtory of James the The TR 


FY 


vl. % Caſe of the Poſtnati, or of the Union of the Realm of Scotland with England; Trin. 


e e e. 
From the meeting of the crowns of England aud Scotland in the perſon of the firſt James, grew one of the moſt 
in portant queſtions of State, which ever engaged the attention of either country. It was, whether the poſtnati, 
er thoſe born in Scotland after the acceſſion of James 10 the crown of England, were in the latter country to be 
deemed aliens or natives. As to the ante-nati, all ſeem to have agreed, that they remained aliens. But there 
was a great difference of opinion about the condition of the poſtnati, The king, anxious for every thing which 
- tended ' to conſolidate ihe iſland into one kingdom, was eager to have it declared as law, that the union of the 
. crowns effefied a mutual naturalization of the poſtnati in the two countries. His wiſhes were ſoon made known 
by the proclametion, in which he aſſumed the- ſtile of king of Great Britain, with an exception however in 
favor of legal proceſs inſtruments and aſſurances, and words were introduced, importing, that his ſucceſſion-to thi _ 
_ crown of England had made à great change in the law of naturalization. Rym. Fœd. v. 16. p. 63. 
2. Bac. laſt 4to, ed. 144. The commiſſioners, appointed by the reſpective parliaments of the two cauntries to treat 
Fer an union of government and laws, followed the king in this language; for they reſolved to propound to both 
parliaments a declaration of the law to that effeft. But when the propofition was made, the Engliſh houſe of 
+ + eommons were found averſe lo it, notwithſtanding the countenance given by the lords, and an opinion delivered to 
 * them by len out of eleven judges. It was therefore determined to ſettle the point out of pariiament in the regular 
day, by reſorting to the Engliſh courts of juſtice, For this purpoſe, two ſuits were inſtituted in the name of 
Robert Calvin, 4 poſtnatus of Scotland and an infant; one in.the King's Bench for the freehold of ſome land; 
and the other in Chancery for detainer of writings concerning the title to the freehold of the ſame eſtate : and in 
lotb it mas pleaded by the defendants in abatement, that the piaintiff was an alien born in Scotland at @ time 
 «cbich ly the pleacing appeared to be ſince the king's a-ceſſion to tbe crown of England. A demurrer to this 
_ plea neceſſarily” brought forward the intended queſtion about the poſtnati; for if Calvin was an alien, he could 
not mainiein bitt er ſuit, aliens being incapable to ſue for the freehold of land. Theſe cauſes were adjourned into 
© the Exchequer-Chamber, in order to have the ſo/emn opinion of all the judges ; and there the buſineſs ended 
With a reſolution in favour of the poſtnati, in which the lord-chancellor and twelve judges out of fourteen con- 
4 curred. However, very eminent lawyers appear to have entertained a aifjerent opinion of the. point. In parliament, 
Docdridge, Hyde, Brock, Crew, Moore, and Hedley, all ſpoke againſt the poſtnati. What the names of tbe 
sic diſſenting fudges were, is not mentioned; except that lord Elleſmere alludes to both baving the chriftian © = 


wt þ 


4:14. +, 1 Tnfuence in the decifion.. But be this as it may, we are not. apprized that the main point of the cafe has Been eber 


The only regular report wwe have of this caſe is by lord Coke. But there 154 great deal of matter relative to it in | 7 
other books, Lord. cbancellor Elleſmere publiſhed: bis argument ſeparately. Mr. ſerjeant Moore — the hiſtory" 


i lord Bacon's works, there are both bis ſpeeches in pargjament,on, the ſubjecb, and bis argument before the judges 
isn the Exchequer-Chamber, with ſome other pieces 15. 754. 170. ac 173: 185. 514. 8 


- +; - thanicl Bacon, in his book on government, examines and controverts the principles, on wich lord Coke reports. F 
ert view of ſome arguments in the "commons 01-the« point-of - naturalization. 5. Parl. Hiſt. 89. 0 9% 


a, 27. 34. Sanderſon's life of the ſame king, 318. 338. 2. Winwood's Memorials of State, 20; 324 7% 38, © 
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1 | And as all their courts are called /piritual*courts, fo | moved the court to proceed to, judgement. And fir Dominick Sarsfield, - © 
1 16 all' cauſes determinable in thoſe courts are called ſpiritual cauſes. And | knight, one of the juſtices of his majeſty's chief place, gave judgment 
| C(+ ! 3 


+ 


this realm: all which 


16. The Che of the Poſtnati, r of the Union of © 


Me ſhall now lay before the reader, 1, Mr. ſerjeunt Moore's account of the. proceedings iu parliament about the 
poſtnati. 2. Lord Bacon's ſpeech as counſel for. Calvin, in the Exchequer-Chamber. 


3. Lord Coke's report 


e Calvin caſe. 4. Lord-chancellor Elleſmere's ſpeech in the Exchequer-Chamber, as publiſhed by bimſelſ. 


F, 


Caſe of the Union of the realm of Scotland with England, from Moore's Reports, page 790. 


| miſſioners of Scotland, and to treat for the weale of both 
kingdoms, ahd to put their doings in ſchedules tripartite, to be de- 
livered, one to the king, the other to the parliament of England, and 
the third 'to the parliament of Scotland, The commiſſioners of both na- 
tions met in the painted chamber at /Ye/min/ter, anno 2 Jac. regis, and 
treated long, and in the end made ſchedules, and delivered them accord- 
ing to the act. The ſchedule for the parliament of England was preſented 
by the lord Elleſmere lord chancellor of England, to whom the commiſ- 
ſioners had delivered the ſame for that purpoſe, himſelf being one of the 
commiſſioners, the firſt day of the ſeſſion of parliament holden anno 
3 Jac. R. the king himſelf, the lords ſpiritual and temporal and -the 
commons being all aſſembled in the upper houſe of parliament, But the 
conſideration of that ſchedule was by another a& made in that ſeſſions of 
an” 3 Jac R. deferred untill the then next ſeſſion. | 
1 he next ſeflion being this inſtant of an' 4 Jacobi regis, the ſchedule 
was conſidered of devidedly by the lords and commons : the material parts 
conſiſting upon 3 heads, The firſt the commiſſioners did propoſe, that 
all hoſtile lawes of either nation one againſt the other might be abro- 
gated, and did enumerate the ſame lawes. The fecond, they propoſed a 
courſe for commerce and merchandizing by merchants of both nations 
between themſelves and with forreiners. Thirdly, they propoſed that 
the common law of both nations ſhould be declared to be, that all 
born in either nation ſithence his majeſty was Eng of both, were 
Imutually naturalized in both. And further, that an act might be made 
to naturalize all born before, with certain cautions and reſtrictions for 
bearing principall offices of the crown, offices of judicature, or having 
voice in parliamenc, and with a ſaving of the kings prerogative. 
Upon the two firſt articles, the lords and commons had ſundry con- 
| ferences in the painted chamber, and in effect agreed to give way to the 
ſubſtance of them. But upon the third, the commons could not aſſent 
E declare the law as was propoſed, and thereupon after long debate 
amongſt themſelves, they appointed committees to confer with the lords 
committees, who mett the 25 of February 1606, in the painted chamber. 
At which conference fir Francis Bacon appointed by the houſe to intro- 
duce the reſt begin in this manner. | Th SE 
Bacon, IT hat this conference and the ſubject thereof was non in deliberative, 
but in judiciali, not de bono but de were, not to conſult of à law to 
be made, but todeclare the law already planted, whereto the commons were 
drawn, by in ſatisfaction of their judgments, not indiſpoſition of their minds 
to the happy union intended, to oppoſe the propoſition of the 
commiſfioners. And whereas his majeſty had by a proclamation expreſſed 
the law to be as the commiſſioners had propoſed, the commons did not 
take themſelves prejudicated by the proclamation firſt, for that that mat- 
ter came but ob:tey in the proclamation, and was not the principal part or 
r thereof; then, for that the proclamation mentioneth the king to 
be ſo informed by divers ſages of the law, which is not to be underſtood 
udges of the law, but ſome learned in the lawes, whoſe opinion may the 
tter be oppoſed : yet the proclamation hath ſo tempered the tongues of 
the ſpeakers, as it hath kept down all flaſhes of heat, which otherwiſe 
might have happened in the argument. Howbeit the danger of a decla- 
ratory ſtatute, being like Fanus Bifrons ſtriking both wayes, raiſeth in the 
commons too much fear to aſſent to the propoſition, leaving the proela- 
mation nevertheleſſe to its own effect. Pur inducement pur les auters 
ſpeakers ahrer c induccion, he ſhewed that it was a ſingular commen- 
dation to the Jawes of England, that it was not inſociable, but contented. 
to hear and be adviſed by other ſciences in matters of dependencie upon 
them as in caſes of expoſition of words, by grammarians; in matters of 
matrimony, deprivation, baſtardy, by civilians; in minerals, by natural 
- philoſophers ; in uſes, by moral philoſophers. Uponwhich conſideration 
the commons had ſelected out of themſelves divers geatlemen, ſome for 
inducement, ſome. for argument in the point of law. I hoſe for inducement 
were to ſhew the law of nations, and of reaſon, and the ſtories of other 
countries and the civil law elſewhere put in uſe upon unions ; thoſe 
for argument were gentlemen of the profeſſion of the common laws of 
ich being here ready, he left them to diſcharge their 


| \ Y act of parliament in the firſt ſeſſion anno primo Jacobi regis, 
Ba commiſſioners of England were appointed to meet with 


own proper duties. | | 7 
B94 Sir Edwyn Sandes ſhewed that this caſe was proper to be 
$129 conſulted with the law of nations, which is called jus gentium ; 
for there being no preſident for it in the law, lex det and 
deficiente lege recurritur ad conſuctudinem, and deficiente conjſuttudine recur- 
ritur ad rationem _naturalem, Which ratio naturalis is the law of nations 
called jus gentium. The queſtion of difference is thus, whether ſubjection 
to one king make all the people born within the places of that ſubjeRion 
to be naturalized over all places of that kings ſubjection, which as he 
thought if it Were to be meaſure by the law of reaſon and nations 
did not. And therefore ſhewed 7 reafons for his opinion. © 
1, That although ab antique, when people were together in one heap © 
irregularly, having one head, their ſubjection gave to every one equal 
 priviledge in all places of their ſubjection, yet ſithenee the world is grown 
to diſtribution of people into places, and to diſcipline in their govern- 


— 


charters, and for ſuch time, and with ſuch cautions, as may be granted 
unto them, and take it not by the general law of that nation whereto 
they were united, | | 
3. In the time of the old civil Romans, who united unto them divers 

provinces, they had degrees in naturalizing; for firſt, the party had jus 
domicilii, then jus civitatis, next jus tribus, and laſtly jus honoris; whereas 
if the law of England ſhould be, that ſubjeRion brought all this together, 
it were a law overliberal, and more bountiful, then the laws of this civil 
ſtate r upon reaſon and policy. | 

4+ That Scotland being governed by the civil law, alloweth not Engl; 
by bare ſubjection to their king to be naturalized within them; and 
therefore the law of England ſhould be very unequal, if it ſhould allow 
it to Scots here. . | 

5. This caſe may give a dangerous example for mutual naturalizing of 
all nations that hereafter may fall into the ſubjection of the king, although 
they be very remote, in that their mutual communalty of Ne, own may 
diſorder the ſettled government of every of the particulars; and how many 
of them may happen, is uncertaine ; for we ſee, that where there were 
100 kings, they came after to 11, and are now brought to 6 only within 
Chriſtendome, | | 5 | 

6. The Scots ſhall be in better caſe by this law of naturalizing then 
the Engliſh, in the Engliſh nation; for the Engl/þp pay all impolitions and 
taxes for ſervices of the crown, which the Scots do not within England. 

7. All the reaſons given for naturalizing extend aſwell to them before 
born, as fithence the king came to the crown of England; for the ſub- 
jection is now all one. Therefore, the law that ſhould make a diffe- 
rence is not reaſonable; and becauſe the law is confeſſed to be, that thoſe 
before born be not naturalized, therefore the law muſt alſo be, if it 
retain the ſame reaſon, that thoſe born after are not naturalized. 

Nevertheleſs he concluded, that he held it in reaſon, that in reſpect 
of one ſubjection, the Scots ſhould not be accounted nor dealt withäll by 


men born amongſt us. | 

Sir Roger Owen for ſtories, 1. ſhewed, that in all the pre- 
ſidents of the Namam, and in all their varieties of ariftocra- 
cy or monarchy, there was no naturalizing igſe jure, but by 
charters of grace or conſtitutions ſpecial, and that by Naninus begun and 
introduced. 2. The preſident of Spain and Caſtile is not to this point; 
for Alaricus the emperour firſt lord of all Spain gave out Caſtile, and the 
coming of Caftile again is rather a reuniting or a remitter, then a new 
union, and therefore reaſonable they be one naturalized in the other 
as they were at the firſt, 3. The preſident freſh of France and 
Scotland by marriage of the kings mother with Francis the ſecond king 
of France, becauſe the ſubjection made no naturalization þ/o jure, there- 
fore the Scots in France and the French in Scotland were - naturalized by 
acts of parliament and with cautions, 5 | 5 

Sir John Bennet doctor of the civil law, he ſhewed that the 
Civil law had no reſolution of this point in terminis terminan- 
tibus; but of other unions leſſer then kingdoms, there were 
rules, which he devided into theſe heads; one a maxime, the 
other a diſtribution z the maxime, cum dus jura concurrunt in una 3 
equum eft ac fi eſſent in diuerſis, as one parſon of two churches, one dean 
ot two deaneries : the cuſtomes of every place remain till diſtin&t and 
devided. And he cited an example, that the earldome of. Flanders and 
Artois were holden of the king of France as ſoveraign by the duke of 
Brabant and Holland, who within Brabant and Holland was a free ſtate : 
the queſtion was whether this duke having both the dukedome and the 
earldome, and owing ſubjection to France only for the earldome, might 
make a league with the Engliſb for his dukedome, without breaking al- 
legiance with France: and this being debated in the parliament of Paris, 


Sir Roger 
Owen, 


Sir Jobn Ben · 
net and Dr, 
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it was adjudged he might, becauſe he held the dukedome and the earl- 


dome as diſtinct in his perſon, and owed no ſubjection to France for his 
dukedome. The diſtribution he made was this, upon the difference of 
unum and unitum : there was a union ſubordinate, that is, when an inferiour 
is united to the ſuperiour, as Ireland to England, in this caſe privil-giz 
communicantur. There is an union by incorporation, that is, when two 
be made unum, and not unuun, and then privilegia tommunicantur, as Wales 
and England. The third is when disjun& kingdomes are united, and 
that unicum is ſecundum quid, and non funpliciter z in which caſe privilegia 
non communicautur ; and fo he concluded that Scotti/h men were not nitu- 
ralized in Eng/and; and yet he affirmed that it was in the power of the 
king by the civil law to naturalize them, and give them the priviledges. 

The earl of Saliſbury here interpoſed, and fad, that he was deſirous to 
underſtand whether the arguments made were upon the point in queſtion ; 
for as he conceived the queſtion now in debate was a legal queſtion of 
the law of England, and therefore time was to be ſpent upon argument 


and diſcuſſion of the law of England, and ſo ſapiens contentio auf prodeſt aut 


RON chancellor then ſpake and ſaid, that the firſt man that ſpake 
by introduction and inducement of the reſt brought the queſtion to the 
quick, that is, that it was not a queſtion 13 e dero, not what 


— 


| was fit to be done, but what the law already is, Which is what the law 


of Enpland is; in which queſtion, if it ſhall be doubtful, it is more then 


our lawes, as aliens, although not enabled to the full rights of Eng//þ- 


ment, though thele TubjeRion fill remain in the general to one head; 

yet the manner of it is locally circumſcribed: to the places where they are 

rought forth, and thoſe of one place do not, nor ſhould partake of the 

diſcipline, priviledges, and birthright of the other places, but every one 

left to his own, as acquired for patrimony by their anteceſſors of that place, 

upon reaſons peradventure now not extant gr to be exactly underſtood. 
0 


2. This is In uſe in other nations, who obtain their naturalization by 


indifferent to declare it as the commiſſioners have propoſed for three 
cauſes 1. The kings proclamation having divulged it fo, it is for his 
honor to declare it ſo,.[if- it be not clear otherwiſe. -2- The opinion of 


| the. commiſfioners whom both houſes truſted. oF The act of recogni- 


- 


tion, , whereby we have acknowledged the king 


ay both, and that we both 
live under one imperial crown. | ö ; 
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from them 


The ea] of Northampton ſaid, that it appeared by the civilians, that in 
be civil law there was no preſident in ter minis terminantibut; and therefore 
we could take no rule for this caſe; nor no ſtories or exam- 
C . 
cular policies. Nor as this caſe is, can we be meaſured or guided by in- 
conveniences that may be forecaſt; becauſe we are confined to a hr of 
au already received and planted, and are to reaſon and diſcuſs what that 

e he deſired leave to uſe a compariſon to them, to be 
ded to their conſideration, between the union in a body politick 


1 


en 
conn a body natural. The head in. a body natural hath his influence 


3 into all the members by ſpirits of life and ſenſe, So hath the head of the 


body politick, to whom all the members be children in obedience, and 
brothers one to the other. The ſinews in a body natural are ligaments 
that binde together the joynts and fleſh, So are lawes in the body politick 
that tye 3 a band of ſubjection and civil life. The blood, that 

aſſeth in the veins of the body natural by continual motion, doth main— 
tain and refreſh the ſpirits of life. So traffick, commerce, and contracts 
in a body politick, do ſupport, maintaine and refreſh the gommon- wealth. 
But of all theſe there is a ſuperior ſpirit ſent by God, Þhich is the ſoul 
to the body of man, by which all our blefſedneſs is infuſed. So may we 
well ſay, that the kings majeſtic is like the ſoul, a bleſſedneſs ſent from 
God to dwell in both theſe nations as a continual ſpirit of union amongſt 
them, to pacifie and temper all bitterneſs, even as the ſoul by inſtinct of 


reaſon quieteth the natural paſſions of the natural bodies. Wherefore let 
us conſider how unfit it is. to have two ſpirits or ſouls in one body; what 


their oppoſition, may work for diſtemper and diſſolution; what the ſweet 
harmony. of one goud vertuous and religious foul in every part of the body 
may do, for conſolidating, ſtrengthning, and continuing in the whole 
body that proſperous eſtate of life and health that is to be wiſhed : and 
therefore in the caſe whatſoever may tend to the happy and firm uniting 
of theſe two kingdomes in reſemblance of lives and fortunes is to be in- 
clined to, and recommended ta your grave conſideration. _ ; 
Dadrid:e the king's ſollicitor, Laurence Hyde, Brock, Crewe, & Hedley, 
profeſſors of the common law, now begin. And for the common law they 
urged 9g reaſons or arguments, that thoſe born ſithence his majeſty came 
to the crown of England within Scotland ſhould not be naturalized in 
England, Which queſtion ſprang out of two poſitions granted, as a 
third doubtful between, and this third is oculus quæſtianis. The firſt 
of theſe two poſitions is, that in the kings perſon there is an union of 
ſoveraignty over both nations, The ſecond is, that gan way this 
union, yet the fundamental lawes of either nation do remaine diſtinct. 
The third, which is the doubt between both theſe, whether naturaliza- 


| tion proceed from the king or the lawes. Out of this one head all the 


reaſons were derived as 'followeth. - bet | 

1 That ler & ligeancia came out of one root, and as it is called /zx a 
ligands, ſo it is called /egeance, a ligatione ; which proveth allegeance to 
be tied to laws ; and conſequently the laws of theſe two nations being 
ſeveral, notwithſtanding the union of ſoveraignty in the kings perſon, the 
allegeance of the ſubjects remaineth ſtill ſeveral ; and therefore natura- 
lization being meaſured by allegeance muſt ſtill remain ſeveral and 
diſtin in either nations, as allegeance and laws do, and cannot be 
united and made one in both nations. Lo inforce this they cited the 
ſtatute of 25 Ed. 3. /atute 2. de natis ultra mare. In many places where 
it mentioneth legeance, is added out of the legeance of England, or 
within the ſame legeance of England; which doth infer, that legeance 
1s tyed to the kingdome, and not to the perſon of the king, TOP 

2 Reaſon, that poſtnati/ in Scotland are not ſubject to the laws of Eng- 
land, and therefore ſhould: not have benefit of the laws of England. | 
3 Reaſon, that every nation hath a precinct wherein the laws have 


operation; and naturalization is an act or operation of law; therefore it 


cannot extend to places out of the precin& for the laws. Which being 
ted, it fo)loweth, that as Engliſb laws extend not into Scotland, ſo to 
naturalized by the laws of England, extends not into Scotland nor to 
thoſe born in Scotland. | 8 170 5 
T be 4 and 5 Reaſon, that the great ſeal of England, which is the organ 
by which the law is conveyed, is not powerful nor binding in Scotland ; 
therefore thoſe born in Scotland not inheritable to the laws of England, 


nor to be born ſubjects of England, when they cannot be commanded 


by the great ſeal of England. e | | 
6. Reaſon, that in ſubordinate kingdomes, dukedomes, or ſeignories, 


as Ireland,” Gaſcoigne, Aquitane, Angois, the great ſeal of England is paſ- 
- fable, and the parliament of England bath power; as is proved by that a 


writ of error inay be brought in the Kings Bench of a judgment in Jre- 
land, and the parliament of England may make a ſtatute to bind in re- 
land, if Ireland be ſpecially named, but without ſpecial, nameing it doth 
not bind. 80 27 E. 3. cap. 7. a ſtatute was made to authoriſe the 


ſteward of Gaſcoigne to arreſt the bodies of ſuch as pa. ag for wines | 


elſewhere, then in the portes of Burdeaux and Bayon, and to ſend them 
to the Totuer of London. An habeas corpus hath been directed under the 
great ſeal of England into Gaſcoigne, as appeareth by records of the Kings 

ench. And the iſlanders do ſend petitions and make proctors to the 
parliament of England, as is ſtill put in uſe to this day. By which it 
appeareth, that the caſe is not like between England and theſe kingdomes 
and dukedomes ſubordinate to England, as it is between England and 


'  Seotland; Srotland being a diſtinct kingdom not ſubordinate, and as an- 


cient as England it ſelf, And therefore whereas ſome have conceived, 
that when Gaſcoigne was 


the prior Sheln caſe, 27 E. 3. pla. 46. in the book of Aſſizes, in that the 


_ price having his lands ſeiſed in time of war, for that he was born in 


Caſcoigne* under the kings allegeance, and thereupon the matter being 
found true, he N that, it may. be confeſſed ; and yet 


i matcheth not our caſe for Scotland, a diſtin kingdome, and the rea- 
ſon of that reſtitution ma 8 


that be the ceaſing of the wars aſwell as being born 
in Gaſteizne; for thoſe of 'Gaſedizne were in thoſe times accompted aliens 
in England, as may appear by the ſtatute of 38 E. 3. cap. 11. Where it ig 


0 be. "gy that the Gaſcolgues and other aliens thould come into England 


* 
. 0 


\ 


3e Realm of Scotland with England. 


marriage united to England, thoſe of | 


Gaſtoighte were not aliens to England, and inforce this expoſition out of | 1 | | | | 
even ſo it. is, Where the king of Exgland ſendeth à lieutenant or genera 


with an army royal out of the realm, the army is to be guided by the 
martial law of Zng/and, as the lord Cook affirmed, who alſo cited the caſe 


— 
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. 


and marſha 


77 
with their wines; which proveth, that thoſe of Gaſcoigne could not bring 
their wines into England, and they were then aliens to England, by the 
words of Gaſcoignes and other aliens. 

Reaſon, that regnum and rex were relatives, and therefore diſtinct 
kingdoms, diſtin kings as to the kingdoms ; and the perſon of the 
king poſſeſſing both kingdoms poſſeſſeth the . and the laws of 
them diſtinct, as the kingdoms are themſelves. Therefore the ſubjection 
of every people is diſtinguiſhed to the ſeveral kingdoms, and one 
not ſubject to the other; nor naturalized within the other. And this is 
proved by the ſtatute of 14 E. 3. near it is declared, that notwithſtand- 
ing the king of England were king of France, yet the people of England 
wenn not ſubject unto him as king of France, but only as king of Eng- 
and, | 

8 Reaſon, that no man can be born a ſubje of two allegeances, nor 
by birth natural of two diftint kingdoms, therefore Scots born in 
Scotland cannot be naturalized in England. | 

Inconvenience would enſue in honors privileges and things of value, 
which would be confounded without order, if this commixtion ſhould 
be planted in both nations without diſcipline or rules, 

The time being thus ſpent the 25 day of February, the next day was 
appointed to proceed with the conference, at which time the lords com- 


mittees deſired the judges there attending to deliver their advice and 


opinions concerning the point of law: for which the lord chief juſtice 
Popham had the night before prayed reſpite until this time. Whereupon 
the ſaid lord chief juſtice, and fir Edward Cook chief juſtice of the Common 
Pleas, and fir Thomas Flemming chief baron, did openly deliver their opi- 
nions and their reafons, the ſaid lord chief juſtice Popham making theſe 
three inducements in commendation of the laws of England. 1 That 
they had continued as a rock without alteration in all the varieties of peo- 
ple that had poſſeſſed this land, namely the Komans, Brittons, Danes, 
Saxons, Normans, and Engliſh, which he imputed to the integrity and 
juſtice of theſe laws, every people taking a liking to them, and deſirous 
to continue them and live by them, for which he cited Forteſcues book of 
the laws of England. 3 28 

2 Commendation, the price that thoſe laws did coſt, which was no 
leſle then blood; not laws of blood or bloody laws, but laws bought 
and purchaſed by the blood of our anteceſſors, as appeareth by magna 
charta, planted in king H. 3. time, after long and bloody wars between 
the kings and barons of this realm, the ſtories whereof do yet live freſh in 
every chronicle. 1 

3 Commendation is the proceedings of the law, which he devided 
into 3 parts. 1 Judgments. 2 Trials. 3 Teſtimonies. The judgments 
ſo even and ſo impartial, as they give way to no mans affection, nor im- 
pute blame to any man ; but to ＋ the law requireth ſuch judgment, is 
an excuſe 9 to all men, for the king, and the judges. And there- 
fore the ſaid lord chief juſtice cited a reſoJution in parliament when him- 
ſelf ſerved as ſpeaker : That whereas it was propoſed to have a law made, 
that the judges might uſe their diſcretion in appointing trials in forraine 
counties, in reſpect the meaner ſort of people were overweighed with the 
power of great men in ſome ſhires that were parties to the ſuites; it 
was upon grave advice and conſultation denied, with this anſwer, that 
it were better ta live under a certain known law, though hard ſometimes 
in a few caſes, then to be ſubject to the alterable diſcretion of any 
Judges. The trials of the law for the moſt part ſo equal by the oaths of 
12, as he proteſted that he never knew of the multitude that had paſſed 
before himſelf, ſcarce two of a hundred paſſe otherwiſe then himſelf 
ſhould have paſled, if he had been in their caſe. For the teſtimonies 
being viva voce before the judges in open face of the world, he ſaid was 
much to be preferred. — — written depoſitions by private examiners or 
commiſſioners. Firſt, for that the judge and jurors diſcerne often by the 
countenance of a witneſſe whether he come prepared, and by his readi- 
neſs and ſlackneſs, whether he be ill affected or well affected, and by 
ſhort queſtions may draw out circumſtances to approve. or diſcredit his 
teſtimony, and one witneſs may conteſt with another where they are vivg 
voce. All which are taken away by written depoſitions in a corner. 

For argument the ſaid judges anſwered with one aſſent, to the firſt reaſon 
of the commons, that allegeance and laws were not of equiparation for 
6 cauſes. 1. Allegiance was before Jaws. 2. Allegiance is after laws. 


| 3 2 is where the laws are not. 4. Between ſoveraignty and alle- 


giance laws are begotten. 5, Ant extends as far as defence, which 
is beyond the circuit of laws, 6. Allegiance followeth the natural perſon, 
s To prove this, it was ſaid, if a heap of people meet to- 
gether ſo near, that they appoint a king, there allegiance is before they 
haye laws proclaimed or preſcribed: wherefore allegiance is before laws. 
If the king be expelled by force and another ulurps, yet the alle- 
giance is not taken away, though the law be taken away, If the 
king. go out of England with a company of his ſervants, allegiance 
remaineth amongſt his ſubjects and ſervants, although he be out of his 
own realm, whereto his laws are confined, as is proved by a caſe in Flera, 


who wrote in Ed. 2 time, which is thus. King Ed. 1, went in perfor 


into France, to a marriage; one of his ſervants in France ſtole 2 ſilver 
diſhes, for which he was apprehended by the French : the king required 
to have him remote AY 8 his ſue and of his traine ; and upon 
diſpute in the parliament of Parts, he was ſent to the king of England 6 
do his own jultice upon him, whereupon be was tried before the Reward 

of the Kings houſe, and executed in France in à meadow 
called St. Fermins | meadow... Which proveth that the kings law fol- 
loweth his allegiance out of the local limit of the laws of England. Ane 


of Fleta.. If there were not a ſoverajgn to preſcribe laws, and people of 
allegiance to obey them, there could E no laws made nor executed. B 

which it appeateth, that between ſoveraignty and allegiance. laws are be- 
gotten 3 and therefore in nations conquered there ate no laws, yet is 


| there preſent allegiance ; and after allegiance gotten, it is ſecondary for 
dhe A dars te the people. of his allegiance, Aud to 


prove 
** ; K 4 


: 


** 
: 


| joyn together in defence of any one of his tertitories without reſpect of 


were within the allegiance of the kings of England, the king was not to 


-» matter of difference is, whether they be free and divided ſtates in their 


ſtatute of 42 C. 3. doth referr concerning thoſe born at Calljs, and other 
ph Jon extortions uſed by ſearchers amongſt merchants, the merchants | 


being a prior alien, and his temporalties being ſeiſed in time of wargſhew- 


the legiance of the king; which 3 Was found true by verdict, and 
thereupon his temporalties were reſtored. © / | 
' again ic queſtion in the common'place in d quare "impadir, becauſe" in his 


78 16. The Caſe of the Poſtnati, or of the Union of 


the allegiance to be tyed to the body natural of the king, not to the body | 
politick, the lord Coo cited the phraſes of divers ſtatutes mentioning 
the king our natural liege ſoveraign, and theſe words natural ſubje&s 
in acts of recognition uſual and familiar. And to prove that allegiance . 
extended further then the laws national, they ſhewed, that every king 
of divers kingdoms or dukedomes is to command every people to de- 
fend any of his kingdomes without reſpect of that nation where he is 
born; as if the king of Spain be invaded in Portugal, he may levy for de- 
fence of Portugal armies out of Spatn, 29 —. Caſtile, Millan, Flanders, 
and the like, as a thing incident to the allegiance of all his ſubjects to 


extent of the laws of that nation where he was born: whereby it mani- 
feſtly appeareth, that allegiance followeth the natural perſon of the king, 
and is not tyed to the body politick reſpectively in every kingdom. And 
therefore, whereas the rule for aliens is this, that "thoſe born within the 
kings allegiance are ſubjects, and thoſe born out of his allegiance are 
aliens, it is manifeſt, that Scots born in Scotland, fince the king of England 
was king of England and Scotland both, are not born out of the kings 
allegiance, and fo not aliens, but ſubjects, and ſo to be accounted in 
England. For further proof of this, the lord Cost ſhewed ſtatutes, book- 
eaſes and pleadings. | 18 

For ſtatutes prerogativa regis cap. 12. which was made in the 
17 year of king Edward the ſecond, and is a declaration of the pre- 
fogative before, wherein it is declared, that the king was to have the 
elcheats of the lands of the Normand;, and all others Por in parts be- 
yend ſeas, whoſe anteceſſors were of the faith or loyalty of the king of 
France, and not of the king of England; as it happened of the barony of 
Monumeta, after the death of Fohn D. Monumeta, whoſe heirs were of 
Brittain and elſewhere. By which declaration the judges did infer, that 
out of the allegiance, and within the allegiance of the king * 0am being 
to be underſtood allegiance) maketh the oddes between an alien and a 
denizen, and not the place of birth in England, or without England; for 
it is declared, that the king ſhould have the eſcheats of ſuch as were born 
in parts beyond ſeas, and whoſe parents were of the allegiance of the 
king of France, and not of the allegiance of the king of England, So 
that although his birth were out of the bounds of the kingdome of Eng- 
land and out of the reach and extent of the laws of England, yet if it 


have his eſcheat as an alien, as at this time divers places that were 
within the limits of France were in ſubjeQion to the kings of England. 
And for the inſtance of the barony of Monumeta, they ſhewed that king 
H. 2. had four ſons, Henry, Richard, Jeffrey, and Fohn, that Jeffrey | 
was married to the heire of Brittain, and was murthered by Fohn, in 
which time the caſe of Monumeta 2 Brittain being not within the 
allegiance of the king of Exgland, by that marriage of the kings third 
ſon. They ſhewed that it was not material, whether a 3 nc or 
dukedome came to the allegiance of the king of England, nor whether by 
marriage or conqueſt ; for many dukedoms were ſometimes kingdoms, 
and kingdoms were but dukedoms, as Ca/tile at the firſt but an earl- 
dom, now a kingdom; little Brittain once à kingdom, then after 
and now a dukedom ; Ireland a dukedom, now a kingdom. But the 


laws and government, and ſo were both theſe dukedoms of Aquitane, 
Gaſcrigne, Guyen, &c, which have been ſo much inſiſted upon, and fo 
is Scotland, and yet all under one allegiance and faith to one king: 
which unity and allegiance to one king, taketh away the rule of alien 
born from them all, howſoever they were united, be it by marriage or 
conqueſt, And yet for Gaſcoigne and Aquitane, it came by marriage and 
deſcent, as Scctland, The next ſtatute is the ſtatute of 42 E. 3. cop. 10. 
that the commons defired in parliament that children born beyond ſeas, 
within the ſeigniories of Calice and elſewhere within the lands and ſeig- 
ories that pertaine to the king beyond ſeas, might inherite in England. 
Whereto the anſwer is, it is accorded, that the common law and the 
ſtatute upon the ſame point another time may be holden, The judges, 
examining what ſtatute that was, found it was the ſtatute of 25 fl. 3. 
flat. 2, de natis ultra mare. Which ſtatute contains a preamble, and 3 
ordinances. The preamble is a recital of a doubt, whether children ſhou] 
inherite in England, that were born beyond ſeas out of the legiance of 
England, The 1 ordinance is a declaration of the law, that the kings 
children whereſoever born are inheritable in Enzlard, The 2 is à con- 
ſtitution particular for ſome named, and which the king ſhall name, | 
Which were born beyond ſeas, out of the legiance of England, to inherit 
in England, The z is a new Jaw, that children from henceforth born out 
of the legiance of the king, whoſe fathers and mothers at the time of their 
birth be and ſhall be at the faith and of the allegiance of the king of Eng- 
land, ſhall” inherite in England, & . Out of this they did infer, that 
the third ordinance only did touch the point now in queſtion ; which 
ordinance nevertheleſs came not to the queſtion propoſed ; for the ordi- 
nance is for perſons born beyond ſeas, and out of the kings legiance, 
whoſe parents are Eli]; whereas our queſtion is for perſons born in 
Scotland, which is within the faith and allegiance of the king, and ſo 
much the odds is, as the words import, vis. out of the allegiance and 
within the allegiance. So as that ſtatute directs not this controverſy; 
and therefore it muſt be the common law that doth it, whereto the 


| 


ſegniories beyond ſeas, that pertain to the king: which perſons having 
been ever expounded to inherit in Ties; it muſt needs be taken, 
that they inherit by the common law, and not by ſtatute. 28 H. 6. cap. 3. 


7 te, Guyen, J. eland and the Iles, are called the kings liege people. 


% e books and judgments cited by the judges, were firſt 27 E. 3. 
in the book of Aſſizes the 48 plea, the caſe of the prior of She, Y 


ed that he was not an alien, for that he was dorn in Gaſcoigne;' within | 


reſtitution he had no ſpecial words of advowſons, whether the king 
might not preſent to the adyowſons of the priory notwithſtanding the re- 
ſtitution, for that alſo the reſtitution was, that the king of his grace 
did reſtore, &c, So it was of grace, not of right; But the book is, that 
the king ſhould not preſent; and the reaſon alleadged, becauſe the ſeaſur: 
was by wrong, the prior. being no alien, and fo a reſtitution in that 
caſe, by which the king doth not give but do right, needs not contain 
ſpecial mention of advowſons ; neither the recital of the kings grace 


could eſcape the juſtice of the court examining the cauſe, to ſay it wa; 
not of right. For concurrence with this book, they cited the caſe of 1 


11 H. 4. fo. 26. that two huſbands and their wives parceners brought an 
aſſize, and then were ſummoned and ſevered: the tenant pleaded to her 
that was-ſevered, that her huſband was an alien, and born out of the 
realm, and all the legiance, and not made denizen : but in the end in 
re ſpect of the ſeverance, and that the plea was in diſablement of him 
that was ſevered, the writt was awarded good. Vet the note ſpeci] of 
the caſe is the manner of the plea, viz. alien born out of the realm, 
and all the allegiance; whereof it is inferred that allegiance is fur. 
ther then the realm, and not confined to the circuit of the laws of the 
realm. 14 H. 4. fo. 19: b. one challenged a juror for that he was an 
alien, and the manner of his challenge is, that he was not a liege to the 
king, becauſe he was born out of his legiance, and ſhewed that he waz 
a Flemming; and the triers found that he was born in Flanders, but had 
lived of a child in England, and was ſworn to the king in a leet: never. 


theleſſe the court would not allow him to be ſworn. But the note of 1 | 


the caſe is, the manner of the challenge, viz. not a liege to the king, 
becauſe he was born out of his legiance. 80 Littleton in his chapter of 
villenage ſheweth him to be an alien that is born out of the kings 
allegiance, And this diſtinction of allegiance guatenus king of Inglind, 
and quatenus king of Scotland, or quatenus duke of Ireland, Aquitane, Ga- 
coigne, &c. is never heard of in the books of our law. 

For pleadings they ſhewed the preſident in the book of Entries, to be, 
that he that diſableth an alien muſt alledge affirmatively, that he is an 
alien; and yet that ſufficeth not, but he muſt alledge further that he 
was born extra obedientiam domini regis; and not that alone, but alſo he 
muſt affigne a place where he was born, -infra obedientiam of ſome other 
king. As in 9 E. 4. fo. 7. in the aſſize by Bagot of the office of clerk of 
the crown in the Chancery, the tenant pleaded, that Bagot was an alien 
in this manner, dicit quod idem Johannes Bagot eft alienigena genitus extra 
ligeanciam domini regis Angliz, viz. apud Pontoys infra regnum Franciie 
ſub obedientia Caroli nuncupantis ſe regem Franciæ, adverſarii & magni 
inimici domini regis Angliæ. Which courſe of pleading cannot be held 
with thoſe of Scotland; for. that Scotland is not out of the kings alle- 
22 neither is the king of Scots enemy to the king of England, but 

e is alſo king of England, whereof, both nations do and muſt take 
notice. N : | 

And whereas it hath been urged that the trial of an alien muſt bs 
within England, ſo that he which will deſtroy the plea of an alien againſt 
himſelf muſt aſſigne a place in England of his birth, and cannot aſſigne 
a place in Scotland; this is eaſily anſwered, and proveth nothing on the 
other part; for ſo if a deed be made in Ireland or in Gaſcoigne, or in the 
Iles, you muſt aſſigne the making of it in ſome county of England, to 
the end a'trial may be had by jury, which is not but in England; ne- 
vertheleſſe you may give in evidence the making of it in Ireland or the 
Iſles. So is the caſe of 13 H. 4. pla. 10. for an obligation 13 E. 4. 
made in Gaſcoigne. And ſo is 32 H. 6. fo. 26. in debt upon Fizz. trial 
a bond made in the biſhoprick of Durham being a county . 92. 
palatine; and there the reaſon of this caſe debated, and Brown citeth it 


to be de. Hatz that if the defendant alledge that the plaintif is a Scot 


born at St. Johns town in Sc:tland, out of the legiance, this is a trial 
where the writ is brought; but if the plaintif will reply, that he was born 
at London within the allegiance, the defendant muſt rejoyn, that the 
plaintif was born at St. Jobus town in Scotland, without that, that he 
was born in London, and the iſſue ſhall be tried in London. So are affir- 
mative iſſues allowed for neceſſity of trial; but evidence of his birth in 
any place within the kings dominions is ſufficient to maintain the iſſue, 
although for form of pleading it be laid to be at Lendin. In which caſe 
of 13 H. 4. it was put by Treby, that a liegman of England was killed by 
anotner liegman of England in Sc tlund, and his wife brought her appezl 
in England in the court of the lord conſtable of Engiand. 

Then the judges examined what ſhould be given to No S. ots, if they ſhould 
be naturalized, Firſt, they being not enemies, if they be aliens, are to be 


protected in their bodies and goods, and may bring perſonal actions. But 


if they buy land, the king if he will, may ſeize it. But for dignities of 
honor, or voices-in parliament as barons, Statchmen cannot have in Eng/and, 
ſo long as the laws ſtand diſtin. ' And therefore they cited the caſe of 
11 Z. 3. tutuls briefe 473. where the writ was brought againſt the earl of 


| Richmond, who alleadged, that he was duke of Brittaine, and not ſo named 


in the writ, and prayed that the writ might.abate ; but the judges 
allowed not his plea, becauſe the dukedom of Brittaine is a forraigne 
dignity, of Which we take no notice in England. Yet, Edmand Baliol 
aſhgning the ſame cauſe in abatement of a writ, for that he was not 
nam 
noti 
dukedoms and the like, Nevertheleſle 39 E. 3. fo. 35. en title de briefe $17+ 
a writ was abated for not naming the defendant earle of Angus, although 
it be a dignity in Scorland e but the reaſon is ſhewed to be, for that be 
had away a writ to attend at the parliament of England. And by this, 
the judges ſaid, that the gth 'objection being matter of inconvenience in 
places of honour was anſwered with this addition, that no naturalizing 
could make them barons of parliament of Zngland for their dignities in 
Seatland, neither did naturalizing give any man à place in parliament, 


except he were ehoſen, or gave him any lands or goods except he could 


purchaſe them IS ws TS $ +4 oY £77 Da, *. . & 
For the matter of the great ſeal the judges ſhewed, that the ſeal was 
alterable by the king eat his pleaſute, and he might make one ſeal for 


ored. And then the ſame caſe came | 


dotk Kingdoms, ſor ſeuſe, coyn, and leagues are of abſolute! prero- 


©»  gative 
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king of Stats, the exceptian was held good; for that a king is in 
of all countries, and fo is a knight, but not barons, ear}doms, 
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ference with the reſt of their brethren. 
cellor, though you be abſolute judge in the court where you fit, and 
might have called to you ſuch afliſtance of judges as to you had ſeemed 
good; yet would not forerun or lead in this caſe by any opinion there to 


tending, as I faid, to this end, whereunto 
ſcribe, ut vincat veritas, that truth may firſt appear, and then prevail. 
And I do firmly hold, and doubt not but I ſhall well maintain, that this 
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the Realm of Scotland with England. 79 


> king without parliamerit, not reſtrained to any aſſent of 
e Bar 157 Aide reſolution of this point, how fa the great 
t Höch command out of England, 25 made this diſtinction, that the 
jea t ſeal was current for remedials w 1 upon complaint of 
dhe ſubjects, and thereupon writs are addreſſed under the gteat ſeal of 


| England, which writs are limited their precinct to be within the places 


of the juriſdiction of the courts that muſt give the redreſſe of the wrong. 


And there 
Wales, nor 


not power to 


fore writs are not to go into Ireland, nor the Iſles, nor 
the counties palatine; becauſe the kings courts here have 
hold plea of lands or things there. But the great ſeal hath 


" bober preceptory to the perſon, which power extendeth to any place 


where the perſon ma be found, And for this the lord Coo“ cited 
Nicholas Ludlawes caſe in 4 E. 3. in the Tower record rotulo clauſa numero 
21, that Ludlow being at Rome, a commandment under the great ſeal 
was ſent to him to return, So Berties caſe in queen Maries time, and fir 
Franc. Ingl:fields in queen Elizabeths time, the .privy ſeal went to com- 
mand them to return into the realm, and for not coming their lands 
zed, as appeareth by my lord Diers report of both thoſe caſes, 
So the caſe before of 39 E. 3. fo. 35. a parliament writ was current into 
Scotland, to the earle of Angus; and 14 H. 8. 2 habeas corpus into the 
Iſh: of Man; which Fabeas corpus is a preceptory writ to have the body 
of his ſubject, and may be directed into Scotland, or any place where 
the king hath miniſters, | otherwiſe how ſhall the king come by the 
perſon of his ſubject whom he would command. So as where reme- 
dial writs run not, yet preceptories under the great ſeal do; and there- 
fore the poſition of the great ſgal not to be current in Scotland holdeth 
for remedials, not for preceptories : and this doth anſwer the objection, 
that the great ſea] is current in ſubordinate N or dukedoms, 
and not in all places of the kings dominions in diſtinct kingdoms. 


And as to the rule taken by the civilians, cum duo jura tortcurrunt in una 
22 æguum eft ac ſi efſent in N that holdeth not in things perſonal 
ut real: and therefore a marqueſſe, that is a baron and an earle, can by 
the ſtatute of 21 H. 8. have no more chaplains then his beſt dignity 
alloweth, and not for every dignity. 

And as to the objection that none can be born a natural ſubject of two 
kingdoms, they denied that abſolutely ; for although locally he can be 
born but in one, yet effectually the allegiance of the king extending to 
both, his birthright ſhall extend to both. | 

And as to the objection that rex & regnum be relatives, and there- 
fore the allegiance of a king can extend but to that kingdom; they an- 
lwered, that rex and regna were relatives, but rex & regnum be not ſo 
relatives, as a king can be king but of one kingdom, for that were 
proprium quarto a 4 viz. omni, ſolt & ſemper, which clearly holdeth not, 
but that his kingly power extending to divers nations and kingdoms, all 
owe him equal ſubjection, and are equally born to the benefit of his 
protection. And although he is to govern them by their diſtin laws, 
yet any one of the people coming into the other is to have the benefit 
of the laws whereſoever he cometh, and is to bear the burthens 
and taxes of the place where he cometh ; but living in one, or for his 
livelyhood in one, he is not to be taxed in the other, becaufe laws or- 
dain taxes impoſitions and charges, as a diſcipline of ſubjection parti- 
cularized to every particular nation. | | | 

And ſo theſe 3 judges delivered their opinions openly, and the reſt 
were ready and did affirme the ſame to be all their opinions, but on! 
juſtice WYValmefly who differed in the main point, the reſt were War. 
burton and Daniel, of the Common Place, Fenner, Williams, and Tanfield, 


of the Kings Bench, Snigg and Altham, barons of the Exchequer. 


Speech of lord Bacon, as counſel for Calvin in the Exchequer. Chamber. From the laſt 440. ed. of his works, vol. 2. p. 514. 


May it pleaſe your Lordſhips, 
TH I'S caſe your lordſhips do well perceive to be of exceeding great 
1 conſequence. For whether you do meaſure that by place, that 
reacheth not only to the realm of England, but to the whole iiland of 
Great Britain; or whether you meaſure that by time, that extendeth not 
only to the preſent time, but much more to future generations, 


of Et nati natorum, ei qui naſcentur ab illis, 
And therefore as that is to receive at the bar a full and free debate, fo I 


doubt not but that ſhall receive from your lordſhips a ſound and juſt reſo- 


lution according to law, and according to truth. For, my lords, though 
he were thought to have ſaid well, that ſaid that for his word, rex for- 
tiſinus; yet he was thought to have ſaid better, even in the opinion of a 
king himſelf, that ſaid, veritas fortiſſima, et prevalet: and I do much 
rejoice to obſerve ſuch a concurrence in the whole carriage of this cauſe 
to this end, that truth may prevail. 

The caſe no feigned or framed caſe; but a true caſe between true 


parties. 


The title handled formerly in ſome of the king's courts, and free-hold 


upon it; uſed indeed by his majeſty in his high wiſdom to give an end 
to this great queſtion, but not raiſed; occaſio, as the ſchoolmen ſay, ar- 
repia, non porrecta. | | z 

The caſe argued in the King's Bench by Mr. Walter with great 
liberty, and yet with good approbation of the court: the perſons aſ- 


ſigned to be of counſel on that ſide, inferior to none of their quality 


and degree in learning; and ſome of them moſt converſant and exerciſed 


in the queſtion, 
The judges in the King's Bench have adjourned it to this place for con- 
Your lordſhip, my lord chan- 


given; but have choſen rather to come 7 45 to r- _—_— ; * 
or my part do heartily ſub- 


is the truth, that Calvin the plaintiff is ipſ% jure by the law of England a 


natural born ſubject, to purchaſe free-hold, and to bring real actions 
within England. In this caſe I muſt ſo conſider the time, as I muſt 


much more conſider the matter. And therefore though it may draw my 
ſpeech into farther length; yet I dare not handle a caſe of this nature 
confuſedly, but purpoſe to obſerve the ancient and exact form of plead- 


ings; which is, 


irſt, to explain or induce. bed: 
Then, to confute, or anſwer objections. 
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fore your lordſhips do ſee the ſtate of this queſtion doth evidently lead me 
by way of inducement to ſpeak of three things : the king, the law, and 
the privilege of naturalization. For if you well underſtand the nature 
of the two principals, and again the nature of the acceſſory ; then ſhall 
you diſcern to whether principal the acceſſory doth properly refer, as a 
ſhadow to a body, or iron to an adamant. | 

And therefore your lordſhips will give me leave in a caſe of this 
quality, firſt to viſit and open the foundations and fountains of reaſon, 
and not begin with the poſitions and eryditions of a municipal law ; for 
ſo was that done in the great caſe of Mines; and ſo ought that to be 
done in all caſes of like nature. And this doth not at all detract from 
the ſufficiency of our laws, as incompetent to decide their own caſes, 
but rather addeth a dignity unto them, when their reaſon appearing as 
well as their authority doth ſhew them to be as fine moneys, which are 
current not only by the ſtamp, becauſe they are ſo received, but by the 
natural metal, that is, the reaſon and wiſdom of them. 

And maſter Littleton himſelf in his whole book doth commend but two 
things to the Parmar of the law by the name of his ſons; the one, the 
inquiring and ſearching out the reaſons of the law; and the other, the 
obſerving of the forms of pleadings. And never was there any caſe that 
came in judgment that required more, that Littleton's advice ſhould be 
followed in thoſe two points, than doth the preſent caſe in queſtion, 
And firſt of the king. | 

It is evident that all other commonwealths, monarchies only excepted, 
do ſubſiſt by a law precedent. For where authority is divided amongſt 
many officers, and they not perpetual, but annual or temporary, and not 
to receive their authority but by election, and certain perſons to have 
voice only to that election, and the like; theſe are buſy and curious 
frames, which of neceſſity do pre-fuppoſe a law precedent, writteh or 
unwritten, to guide and direct them. But in monarchies, eſpecially here- 
ditary, that is, when ſeveral families or lineages of people do ſubmit 
themſelves to one line, imperial or royal, the ſubmiſſion is more natural 
and ſimple, which afterwards by laws ſubſequent is perfected and made 
more formal; but that is grounded upon nature. That this is ſo, it ap- 
peareth notably in two things; the one the platforms and patterns which 
are found in nature of monarchies; the original ſubmiſſions, and their 
motives and occaſions. The platforms are three : 

The firſt is that of a father, or chief of a family; who governing over 
his wife by prerogative of ſex, over his children by prerogative of a 
and becauſe he is author unto them of being, and over his ſervants by 
prerogative of virtue and providence (for he that is able of body, and 
improvident of mind, is natura- ſervus) that is a very model of a king. 
So is the opinion of Ari/totle, lib. iii. Pol. cap. 14. where he ſaith, verum 
autem regnum g, cum penes unum 7 rerum ſumma poteſtas: quod reg num 
procurationem families imitatur. And therefore Lycurgus, when one coun- 
ſelled him to diſſolye the kingdom, and to eſtabliſh another form of 


| eftate, 'anſwered, Sir, begin to do that which 10 adviſe firſt at 
A 


home in your own houſe :* noting, that the chief of a. family is as a 
to be kings at home. And this is the firſt. platform, which we ſee is 
en, tu ia ts es $27 MIS I 
- + The ſecond is that of my and his flock, which Xnophon faith, 
Cyrus had ever'in his mouth. For ſhepherds are not owners of the ſheep ; 
but their office is to feed and govern. No more are kings proprietaries or 
owners of the people; for God is ſole owner of people. The nations, as 
the ſcripture ſaith, are his inboritane ; but the office of kings is to govern, 


maintain, and protect people. And that is not without a myſtery, that 


the firſt king that was-inſtituted by God, David, for Saul was. but an un- 


_ | timely fruit, was tranſlated from a ſhepherd, as you have it in Pſalm | 


Ixxviti.' Ef elegit David ſervum ſuum, de gregibus ouium ſuftulit cum, — 


| paſcere Jacob ſervum ſuum, et Iſrael bæraditatem ſuam. This is the ſecond | 


platform; à work likewiſe of nature. 


been, and muſt be the depth of this queſtion. And there 
ee nenne PUN St40 I ONCE : 
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The third platform is ine government of God himſelf. over the world, 
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king; and that thoſe, that can leaſt endure kings abroad, can be content 


'_. whereof _ 
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is to be ſpoken of by way of inducement, 
Fg 


deſigu him; and in that ſenſe Bracton ſaith well, lib. 1. fol, 5. and 


15 or regular; for it was well ſaid by a father, plenitudo ay rr 75 plenituds 
0 g 


the original ſubmiſſion, which was natural; or ſhall it be ſaid that all 


ſome * 
* ſubjects to hereditary monarchs, which is corroborated and confirmed by 


were long after their firſt kings, Who governed for a time by natural equity 
without ſaw. So was Theſeus long before Solon in Athens: fo was Eurytion 
und Sous long before 'Zycurgus in Sparta; ſo was Romulus long before 


ok parliaments do give unto the ki 

_ - and truly, | d. it was ſa | 
e judge here preſent when he ſerved in another place, and. queſtion 

- © was moved by fome occaſion of the title of Bullein's lands, that h& xe Alhthe World. 


| IP ſhould be a ſtatute queen, but à common-law queen: 


* 
* 
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, —_- ©: 246 W Caſe of the Poſtnati, or of the Union of 


the Heathen, afſd amongſt the Chriſtians, the word, ſacred, hath been 
attributed unt kings, becauſe of the conformity of a monarchy with a 
divine majeſty; never to a ſenate or people. And ſo you find it twice in 


the lord Cotes reports; once in the ſecond book, the biſhop of /YinchNer's | 


taſe; and his fifth book, Cawadrie's caſe. And more anciently in the 
roof H. vil; vl. 18. rex e perſona 'mixta cum ſacerdite; an attribute, 
which the ſenate of Venice, or a canton of Swiſſes, can never challenge. 
So, we ſee, there be precedents or platforms of monarchies, both in 
nature, and above n iture; even from the-monarch of heaven and earth 
to the king, if you will, in an hive of bees. And therefore other ſtates 
ure the creatures of law; and this ſtate only ſubſiſteth by nature. 
For the original ſubmiſſions, they are four in number. I will briefly 
touch then. f | F | 
The firſt is paternit or patriarchy, which was when a family grow- 
ing ſo great as it could not contain itſelf within one habitation, ſome 
branches of the deſcendants were forced to plant themſelves into new 
families; which ſecond families could not by a natural inſtinct and incli- 
nation but bear a reverence, and yield an obeiſance, to the eldeſt line of 
the ancient family from which they were derived. 8 
The ſecond is the admiration of virtue, or gratitude towards merit, 
which is likewife naturally infuſed into all men. Of this Ari/otle putteth 


the caſe well, when it was the fortune of ſome one man, either to invent 


ſome arts of excellent uſe towards man's life, or to congregate people 
that "dwelt ſcattered into one place where they might cohabit with more 
comfort, or to guide them from a more barren land to a more fruitful, 
or the like: upon theſe deſerts, and the admiration and recompenſe of 


them, people ſabmitted themſelves. K-41 
The third, which was the moſt uſual of all, was conduct in war, 


which even in nature induceth as great an obligation as paternity, For | 


as men owe their life and being to their parents in regard of generation, 
ſo they owe that alſo to ſaviours in the wars in regard of preſervation, | 
And therefore we find in chap, xviii. of the book of Judges, ver. xxii, 
' dixerunt ommes viri ad Gideon, dominare neftri, tu et filii tui, quontam ſer- 
waſti nos de manu Madian. And ſo we read when it was brought to the 
ears of Suh," that the people ſung in the ſtreets, Saul hath killed his tbou- 
fand, and David his ten thouſand of enemies, he ſaid ſtraightways : guid 
ei ſupereft niſi ipſum regnum For whoſoever hath the military dependence, 
wants little of being king. 5 15 | | 
The fourth is an inforced ſubmiſſion, which is conqueſt, whereof it 
ſeemed Nimrod was the firſt precedent, of whom it is ſaid ; iſe cœpit 
tens effe in terra, et erat robuftus venator coram Domino. And this likewiſe 
s upon the ſame root, which is the ſaving or gift as it were of life and 
being; for the conqueror hath power of life and death over his cap- 
tives ; and therefore where he giveth them themſelves, he may reſery 
upon ſuch a gift what ſervice and ſubjection he will., 
All theſe four ſubmiſſions are evident to be natural and more ancient 
than law, «© | | | | | 
To ſpeak therefore of law, which is the ſecond part of that which 
Law no doubt is the great 
organ by which the ſovereign power doth move, and may be truly com- 
pared fo the ſinews in a natural body, as the ſovereignty may be compared 
to the ſpirits : for if the ſinews be without the ſpirits, they are dead and 
without motion; if the ſpirits move in weak finews, it cauſeth trembling : 
fo the laws, without the king's power, are dead; the king's power, 
except the laws be corroborated, will never move conſtantly, but be 
full/of aggering and trepidation, But towards the king himſelf the Jaw 
_ doth a double office or operation. The firſt is to intitle the 797 or 
th. 3. 


fol. 10%, le fucit quod ipſe ſit rer; that is, it defines his title; as in our 
125. Nur e e — eee the iſſue female; that it ſhall not be 
departable dihong daughters ; that the half-blood ſhall be reſpected, and 
other poihts\differing from the rules of common inheritance, The ſecond 
is, that whereof we need not fear to ſpeak in good and happy times, 
ſuch as theſe are, to make the ordinary power of the king more definite 


tompeſtatis. And although the king, in his perſon, be /olutus legibus, yet 
1 WT ade are limited by Aw, and we argue them every day. i 
But 1 demand, do theſe offices or operations of law evacuate or-fruſtrate 


allegiance is by law ? No more than it can be ſaid, that poteat patris, the 
power of the father over the child, is by law: and yet no doubt laws do 
diverſly define of that alſo; the law of ſome nations having given fathers 
power to put their children to death ; others, to ſell them thrice z others, 
to diſitherit'them by teſtament at pleaſure, and the like. Vet no man 
ill affirm, that the obedience of the child is by law, though laws in 

ints do make it more poſitive: and even ſo it is of allegiance of 


law, but is the work of the law of nature. And therefore you ſhall find 
the obſervation true, and almoſt general in all ſtates, that their lawgivers 


the Decemviri. And even amongſt ourſelves there were more ancient 
'kings of the Saxons ; and yet the laws ran under the name of Eagar's 


Jaws: And in the refounding of the kingdom in the perſon of Yilliam' |-privilegeth thoſe which drew their firſt breath under the obeiſance of 
the Conqueror, when the laws were in ſome confuſion for a time, a man the king of England. F 
map truly fay, that king Zoerd I. was dhe firſt tawgiver, who enaQting | 


ſome laws, and collecting others, brought the law to ſome perfection. 
And therefore I will ende this point with the ſtile, which divers acts 
| z_ which term him very effeQually | 
© our natural ſovereign liege lord.“ And as it was ſaid by 4 


| 


ne var allow, that queen Elizabeth (I remember it ' for the efficac N 
urely 


whereof lawful" monarchies are a ſhadow. And therefore both amongſt 


aliud feri. We indeed more reſpect and affect thoſe worthy gentlemen of 


Jie, that in all the ee ee 0 
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rightful ſovereign, or out lawful ſovereign, but our natural liege ſove- 
reign ; as acts of parliament ſpeak : for as the common law is more wor- 
8 the ſtatute law; ſo the law of nature is more worthy than them 
otn, ; | g 

Having ſpoken now of the king and-the law, it remaineth to ſpeak of 
the privilege and benefit of naturalization itſelf; and that according tg 
the rules of the law of England, _ 

Naturalization is belt difcerned in the degrees whereby the law doth 
mount and aſcend thereunto, For it ſeemeth admirable unto me, to 
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conſider, with what a meaſured hand, and with how true proportions, us 


law doth impart and confer the ſeveral degrees of this benefit. The de- 
grees are four, | 1 

The firſt degree of perſons, as to this purpoſe, that the law takes 
c 4 of, is an alien enemy; that is, ſuch a one as is born under 
the obeiſance of a prince or ſtate that is in hoſtility with the king of 
England. To this perſon the law giveth no benefit or protection at all; 
but if he come into the realm after war proclaimed, or war in fact, he 
comes at his own peril, he may be uſed as an enemy: for the law ac- 
counts of him but, as the ſcripture ſaith, as of a ſpy that comes to ſce 
the weakneſs of the land. And fo it is in 2 Rich. III. fol, 2. Never- 
theleſs, this admitteth a diſtinction. For if he come with ſafe-condu& 
otherwiſe it is: for then he may not be violated, either in perſon or goods, 
But yet he muſt fetch his juſtice at the fountain-head, for none of the 
conduit pipes are open to him; he can have no remedy in any of the 
king's courts ; but he muſt complain himſelf before the king's privy 
council : there he ſhall have a proceeding ſummary'from hour to hour, 
the cauſe ſhall be determined by natural equity, and not by rules of law; 
and the decree of the council ſhall be executed by aid of the Chancery, 
as in 13 Ed, IV. And this is the firſt degree. | 
The ſecond perſon is an alien friend, that is, ſuch a one as is born 
under the obeiſance of ſuch a king or ſtate as is confederate with the king 
of England, - or at leaſt not in war with him. To this perſon the law 
allotteth this benefit, that as the law accounts, that the hold it hath over 
him, is but a tranſitory hold, for he may be an enemy; ſo the law doth 
indue him but with a tranſitory benefit, that is, of moveable goods and 
perſonal actions. But for free-hold, or leaſe, or actions real or mixt, 
he is not enabled, except it be in autre droit. And ſo it is 9 Ed. IV. 
fol. 7. 19 Ed. IV. fil. 6. 5 Mar. and divers other books. 

he third perſon is a denizen, uſing the word properly, for ſometimes 

it is confounded with a natural born ſubject. This is one. that is but 
ſubditus inſitivus, or adoptiuus, and is never by birth, but only by the 
king's charter, and by no other mean, come he never ſo young into the 
realm, or ſtay he never fo long. Manſion or habitation will not indenize 
him, no, nor ſwearing obedience to the king in a leet, which doth in-law 
the ſubject; but only, as I ſaid, the kings grace and gift. To this perſon | 
the law giveth an ability and capacity, abridged, not in matter, but in 
time, And as there was a time when he was not ſubject, ſo the law doth 
not acknowledge. him before that time, For if he purchaſe free-hold 
after his denization, he may take it; but if he have purchaſed any before, 
he ſhall not hold it: ſo if he have children after, they ſhall inherit ; but 
if he have any before, they ſhall not inherit. So as he is but privileged 
a parte poſt, as the ſchoolmen ſay, and not à parte ante. ; : 
The fourth and laſt degree is a natural born ſubject, which is ever- 
more by birth, or by act of parliament; and he is complete and entire. 
For in the law of England there is nil ultra, there is no more ſubdiviſion 
or more ſubtile diviſion beyond theſe. And therein it ſeemeth to me, that 
the wiſdom of the law, as J ſaid, is to be admired both ways, both be- 
cauſe it diſtinguiſheth ſo far, and becauſe it doth not diſtinguiſh farther, 
For I know that other laws do admit more curious diſtinstion of this 
privilege; for the Romans had, beſides jus civitatis, which anſwereth to 
naturalization, jus ſuffragii. For although a man were naturalized to 
take lands and inheritance, yet he was not enabled to have a voice at 
paſſing of laws, or at election of officers. And yet farther they have jus 
petitionis, or jus bonzrum. For though a man had voice, yet he was not 
capable of honour and office, But theſe be the devices commonly of 
popular or free eſtates, which are jealous whom they take into their 
number, and are unfit for monarchies. But by the law of England the 
ſubject, that is natural born, hath a capacity or ability to all benefits 
whatſoever; I ſay capacity or ability: but to reduce' prtentiam in gdtun, 
is another caſe. For an earl of Yeling though he be naturalized in 
England, yet hath no voice in the parliament of England, except he 
_ either a call by. writ, or creation by patent.; but he is capable of 
el r. , | F F 1 Ly 
But upon this quadripartite. diviſion of the ability of perſons, I do 
obſerve to your lordſhips three things, being all effectually pertinent to 
the queſtion in hand. .. - VVV 
The firſt is, that if any man conceive that the reaſons for the po- nati 
might ſerve as well for the ante-nati, he may by the diſtribution which 
we have made, plainly perceive his error. For the law looketh not back; 
and therefore cannot, by any matter ex pet facto, after birth, alter the 
Nate of the birth; wherein no doubt the law hath a grave and profound 
reaſon ;* which is this, in few. words, nemo Ps fingitur ; aliud e/t naſci, | 


# 


Scotland, whoſe merits and.converſations we know; but the law, that pro- 
ceeds upon general reaſon, and looks upon no mens faces, affecteth and 
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born; nam 


OY 


The ſecond point is, that 1 the former diſtribution it appeareth that 
there be but two conditions by birth, either alien, or . 
teriium pinitus ignoramus. It is manifeſt then, that if the poſt-nati of 
Scotland: be not natural born, they are alien born, and in ng better degree 
at all than Flemings, French, Italian, Spaniſb, Germans, and others, which 


are all at his time alien friends, by reaſon; his majeſty is. in peace with 
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The third point ſeemeth to 


T ſhall, hardly conſent, that the king mall be eſteemed or called only our 
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70 f law, yet that the law, in that operation, reſpecteth only the king's 
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Pu fert is out of this ſtatute: which I 4aſt recited. In which fatute 
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For it is the king that makes an alien enemy, by 
wherewith the law or parliament intermeddles not. 
rants ſafe - conducts, wherewith law and parliament 
intermeddle not. It is the king likewiſe that maketh an alien friend, by 
concluding a peace, wherewith law and parliament intermeddle not. 
It is the King that makes a denizen by his charter, abſolutely of his pre- 
rogative and power, wherewith law and parliament intermeddle not. And 
| berefore ſt is ſtrongly to be inferred, that as all theſe degrees depend 


Jaw. ot parliament. 
roclaiming à War, 
So the king only 


9 wholly upon the king's. act, and no ways upon law or purliament; ſo 


fourth, although it comes not by the king's patent, but by operation 


perlon, without reſpect of ſubjection to law or parliament. And thus 


1 much by way of explanation and inducement : which being all matter in 


effect conſeſſed, is the ſtrongeſt ground-work to that which is contra- 
died or controverted. {ont . | 
"There followeth the confutation of the arguments on the contrary 
| des ae n e ne f | 
; That which hath | been. materially objected, may be reduced to four 
alla e 05 . 1614 2:94 | FE 
"The firſt is, that the privilege of naturalization followeth allegiance, 
and that allegiance followeth the kingdom. | n 
The ſecond is drawn from that common ground, cum duo jura concur- 


Uut in uns perſona, guνͤpM g ac fi efſent in duobus; a rule, the words 
= whereof are taken from the civil law; but the matter of it is received in 


all laws g being a very line or rule of reaſon, to avoid confuſion. | 
The thitd conſiſteth of certain inconveniencies conceived to enſue of 


,” 


this pen naturalization ih jure. 
T 


e fourth is not properly an objection, but a pre-occupation of an 
objection or proof on our ys a diſtinction deviſed between countries 
wed. by conqueſt, „ | 

For the firſt, it is not amiſs to obſerve that thoſe who maintain this 
new opinion, whereof there is altum ſilentium in our books of law, are not 
well agreed in what form to utter and expreſs that: for ſome ſaid that 
allegiance hath reſpect to the law, ſome to the crown, ſome to the king- 
dom, ſome to the body politic of the king: ſo; there is confuſion of 


tongues amongſt them, as it commonly cometh to paſs in opinions that 


have their foundations in ſubtilty and imagination of man's wit, and not 
in the ground of nature. But to leave their words, and to come to their 
proofs: they endeavour to prove this conceit by three manner of proofs: 
firſt, by reaſon; then, by certain inferences out of ſtatutes; and laſtly, 
dy certain book- caſes, mentioning and reciting the forms of pleadings. 

Tbe reaſon they bring is this; that naturalization is an operation of 


= the law of. England; and ſo indeed it is, that may be the true genus of it. 


Then they add, that granted, that the law of England is of force 
only within the kingdom and dominions of England, and cannot ope- 
rate but Where it is in bre. But the law is not in force in Scotland, 
therefore that cannot endure this benefit of naturalization by a birth in 


Scotland. M9; vi} 15 


This reaſon, is plauſible and ſenſible, but extremely erraneous. For 
the law of England, for matters of benefit or forfeitures in England, 
operatech over the world. And becauſe it is truly ſaid that reſpublica con- 
munetur pœna et præmis, I will put a caſe or two of either. | 
It is plain that if a ſubje& of England had conſpired the death of the 
king in foreign parts, it was by the common law of England treaſon. 
How prove T that? By the ſtatute of 35 H. VIII. cap. 2. wherein you 
mall find no words at all of making any new caſe of tteaſon which was 
not treaſon before, but »of ordaining a form of trial; ergo, it was 
treaſon. before: and if ſoz then the law of England works in foreign 
parts. 80 of contempts, if the king ſend. his privy ſeal to any ſubje&t 
beyond the ſeas, commanding him to return, and he diſobey, no man 
will doubt but there is a contempt, and yet the fact enduring the con- 
tempt was committed in foreign parts. 
Therefore the law of England doth extend 


to acts or matters done in 


foreign parts. So of reward, privilege or benefit, we need ſeek no other, | 


inſtance than the inſtance in queſtion; for I will put you a caſe that no 
man ſhall deny, where the law: of England doth work and confer the benefit 
of naturalization upon à birth neither within the dominions of the king- 


dom, nor king of England. By the ſtatute of 25 E. III. which, if o 
Huſt: is but a declaration of the common law, all children 
born in any parts of the world, if they be of Engliſb parents continuing 


will believe 


at that time as liege ſubjects to the king, and having done no act to 


| forfeitithe benefit of their allegiauce, are zp/o ſacta naturaliged. Nay, if 


a man loo narrowly: into the law in this point, he ſhall. find a conſe- 
quence that may ſeem at the firſt ſtrange, but yet cannot be well avoided; 
Which is, that if divers families of Angliſb men and women plant them- 
ſelves at Middleborough, or at Roan, or at Liſbon, and have iſſue, and 
their deſcendents do intermarry amongſt themſelves, without any inter- 

ixture of foreign blood ; ſuch deſcendents: are naturalized' to all gene- 
rations: for every generation is ſtill of liege parents, and therefore na- 


turaliaed ; ſo as you may have whole tribes and lineages of Zugliſh in 


foreign countries. | 3 ke A mid v6 Sin ar e 
And therefore it is utterly untrue that the law: of England cannot 
operate or confer naturalization, but only within the bounds of the do- 
„ e 

To come'nowito their inſerences upon ſtatu tes. 

it ie ic, that: in four: ſeveral places there are theſe, words, ü born 

© within: the allegiance af 375 or again, born without the 


allegiance of England; r they, applies the allegiance to the 


kingdemy andi not to the perſon of the king, To thisathe anſwer. is 
far there is no trope of ſpeech more familiar than to uſe the place 
fad fore the porſono 80 we ſay commonly, the line of York, or the 
line of Zancoftry, forthe lines of the duke of Vert, or the duke of Lancaſ- 
tert, So we ſay the ns of Soirer/et-or Warwick, eee 
ſelions'of che dukes of Snmrrſat or Earle of Martuit lh. So we fee earls: ſign, 
Salbnty,” Northampton, for the eurls of Saliſtuty or Northampton; And in 
A 70g manner ches ſtatute ſpeaks, allegiance of England, fer al- 
VOI. © p- | , SRL, 7 N 5 TEN | oy - 
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of the Realm of Scotland with England. 
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legiance of the king of England, Nay moro, if there had been no va- 
riety in the penning of that ſtatute, this collection had had a little more 
force; for thoſe words might have been thought to have been uſed of 
purpoſe and in propriety; but you may find in three other e 
of the ſame ſtatute, allegiance and obeifance of the king of England, and 
eſpecially in the material and Sende that is to ſay, children 
whoſe parents were at the time of their birth at the faith and obeiſance 
of the A of England. So that it is mauifeſt by this indifferent and 
promiſcuous uſe of both phraſes, the one proper, the other improper, 
that no man can ground any inference upon theſe words, without danger 
of cavillation, | 1 | 
The ſecond ſtatute, out of which they infer, is a ſtatute 'made ir 
32 Hen, VIII. touching the policy of ſtrangers tradeſmen 1751 this 
realm. For the parliament finding that they did eat the Engliſimen ou 
of trade, and that they entertained no apprentices but of their own 
nation, did prohibit that they ſhould receive any apprentice but the king's 
ſubjects. In which ſtatute 1s ſaid, that in Kehr ſeveral places there is to 
be found this context of words, * aliens born out of the king's obe- 
« dience;” which is pregnant, ſay they, and doth imply that there be 
aliens born, within the King's obedience. 15 ouching / this inference, I 
have heard it ſaid, qui heret in litera, hart in. e bat bis is not 
worthy the name of cortex, it is but muſeus corticis, the mols of the bark, 
For it is evident that the ſtatute meant to ſpeak. clearly and 'without 
A 0 7 ; 4 + cad > > 48 AUC GIO 12: 15 
equivocation, and to a common underſtanding. Now t there, art 
aliens in common reputation, and aliens in preciſe conftrugtio 0 laws 
the ſtatute then meaning not to comprehend Triſhmin, or Jes eymen, or 
Calaiſmen, for explanation ſake, left the word alien might, be extended. to 
them in a vulgar acceptance, added thoſe fürther words, * born out of 
© the king's obedience.” Nay, what if we ſhould ſay, that thoſe words, 
according to the received laws of ſpeech, are no words of differente or 
limitation, but of declaration or defcription of an alien, as if it had been 
ſaid with a widelicet, aliens; that is, ſuch, as are born out of the King's 
obedience? They cannot put us from that co plete, Nas, jure am, 
if the bark make for them, the pith makes ler us for the' privilege of 
liberty which the ſtatute means to deny to aliens of entertaining ap- 
prentices, is denied to none born yithin the king's obedience,” call them 
aliens or what you will. And therefore by their reaſon, a o/t-natus, of 
Scotland ſhall by that ſtatute keep what ſtranger apprentices he will, and 
ſo is put in the degree of an Engliſh. eee Rl a ls oe Reg 
The third ſtatute, out of which inference is made, is the ſtatute of 14 
E. III. cap. folo, which hath been ſaid to be our very caſe; and I am of 
that opinion too, but directly the other way. Therefore © open, th 
ſcope and purpoſe of that ſtatute : after that the title ta che crown of 
ile 


crow 
changed his arms, changed his ſeal, a5 his miajeſty hath, done, the ſub- 


France was devolute to king E. III. and that he had chi; ged his 


jects of England, ſaith the ſtatute, conceived à fear that the realm of Eng- 
land might become ſubject to the realni o France; or to the King as king 
of France, And I will give you the reaſons of the double fear, thit it hohl 

become ſubje& to the realm of France. They had this reafoHi of feat, 
Normandy had conquered England; Normandy was feudal of Franc. Thete- 
fore becauſe the ſuperior ſeigniory pf, France was now united in tigbt 
with the tenancy of Normandy, and that Bn land, in regard of't eC n- 
queſt, might be taken as a perquiſite to Men they Had 17505 


x 


* 


"reaſon to fear, that the Kingdom of England might be drawn to be'ſub- 
Jeet td. the realm of France. The other fear, that England might become 


ſubjeck to the king as Rog France, grew no, doubt of this foreſight that 
the kings of England might be like to make their manſion and ſeat of theit 


eſtate in France, in regard of the climate, wealth, and glary of that 'king- 
dom; and thereby the kingdom of England might be governed by the 
| king's mandates and precepts iſſuing as. from the king of France, 
oy will ſay, whatſoever the occaſion way, here you h 


But 
| | ave the difference 
authoriſed. of ſubjection to a king generally, and ſubjection to a,king as 
ing of a certain kingdom, But to this I give an anſwer three-fold,” 
PFirſt. it preſſeth not the queſtion ;. for. doth any man ſay; that a pol 
'natus of Seetand is, naruralized in England, becaus he is « ſubjeRt of ne 
| King 4 king of England! No, but generally becauſe he is the King's 
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Fecondly, the ſcope of this law is to make a diſtinction between crown 
and crown; but the ſcope of their argument is to make a difference bel 
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' tween crown and. perſon. 
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fo us. And for the very words of reporters in books, you muſt ac 
and ſay, ,zlicet obruimur numero. For you have 22 , J. 25. 357 the 
| . of Shells'caſe, pl. 48. 14 H. IV. fol. 19. 3 H. VI. Ar 35-6 H. VIII. 


rule, he ſaith, we will be certified by the roll, whether Scotland be 


ing | oo 
born out of the allegiance of the king, and ftay there, but he muſt ſhew 
in the affirmative, under the allegiance of what king or ſtate he was born. 


becauſe iſſue ſhall be taken thereupon ; for the iſſue muſt ariſe on the 

* inain rock, thas breaketh your argument in pieces; for how ſhould the 
an 

rights do meet in one A8 there is no confuſion of them, but they re- 


and they bring examples of one man biſhop of two ſees, or one parſon 


reaſon, but receiveth no forced or coined but a true and ſound diſtinc- 


' | privy-counſellor three. 


the reaſon'was, becauſe the attendance of chaplains concerned and re- 


which manor of Sale is likewiſe in the hands of the ſame lord. Now by 
the rule cum dus jura, he ſhould do homage ag 
 ſeighiories, though but one tenant and one lord, equum off ac fi effet in 


| lord; And certainly the caſe of homage and tenure, and of hom 
' Inferior to the other; bur it jo good to behold 2 matters of ſtate 


_ -haye'bee 


To theſe books 1 give this anſwer, that they be not the pleas at large, 
but the words of the reporter, who ſpeaks compendiouſly and krtacively, 
and not according to the folemn words of the pleading, If you find a 
_caſe'put, that it is pleaded a man was ſeiſed in fee-ſimple, you will not 
Infer ſipon that, that the words of the pleading were in feods fimplici, but 
; Abi . 9 fuir.” But ſhew me ſome precedent of a pleading at large, 
of natuf ſub ligeantia regni Angliz; for whereas Mr. Walter ſaid that 
F leadings are variable in this point, he would fain bring it to chat; but 
"there is no ſuch matter; for the pleadings are conſtant and uniform. in 
this point. They may vary in the word fades, or ligeantia, or obedientia, and 
ſome other, circumſtances. . But in, the form of regni and & "Ming vary 
not: neither can there, as I am perſuaded, be any one inftance ſhewed 
forth"'to, the contrary, See 9 Hliz. 4. Bagger Aſſize, fol. J. where the 
pleading ar large is entered in the book. I here you have allenigena natus 

xtra, ligeantiom domini regis Anglia, See the precedents in the book of 
Entries, l two other places; for there be no more: and there 

ou Hall find Kill ſub ligeantia domini regis,” or extra ligeantiam domini regis. 
And "therefore the form of pleading, which are things fo reverend, and 
Are indeed towards the reaſons of the law, as palma and pugnus, contain- 
ing the reaſon of the law, opened or unfolded, or diſplayed, we” Are all 
| | I 3 7 


u my lord Dyer, fil. 2. In all theſe books, the very words of the reporters 
Have *the al egiance of the ki 5 and not, the allegiance of England, 
3% the book in' the 24 Edw. I. which is your beſt book, although 
While it is toſſed at the bar, you have ſometimes the words allegiance 
©of England, yet when it comes to Thorp, chief juſtice, to give the 


© within the allegiance of the king.” Nay, that farther form of plead- 
beateth. down your opinion, that it ſufficeth not to ſay that he is 


The reaſon whereof cannot be, becauſe it may appear whether he be a 
friend or an enemy, for that in a real action is all one. Nor it cannot be 


other fide upon indigena pleaded and traverſed. And therefore it can 
have no other reaſon, but to apprize the court more certainly, that the 
country of the birth is none of thoſe that are ſubject to the king. 
As bor the trial, that it ſhould be impoſſible to be tried, I Fold it not 
worth the anſwering; for the venire facias ſhall go either where the natural 
birth is laid, although it be but by fiction, or if it be laid according to the 
truth, it ſhall be tried where the action is brought, otherwiſe you fall upon 


birth of an Iriſhman, be tried, or of a Fer/eyman? Nay, how ſhould the 
birth of à ſubject be tried, that is born of Eugliſb parents in Spain or Flo- 
rence, or any part of world? For to all theſe the like objection of trial 
may be made, becauſe they are within no counties: and this receives 
no anſwer, And therefore I will now paſs on to the ſecond main ar- 
FV be: HE 

1. is. a, rule of the civil law, ſay they, cum duo jura, & c. when two 
main ſtill in the eye of law diſtinct, as if they were in ſeveral perſons: 
that is rector of two churches. They ſay this unity in the biſhop or the 
rector doth not create any priviey between the patiſhioners or dioceſeners, 
more than if there were ſeyeral biſhops, or ſeveral parſons. This rule'I 
allow, as was ſaid, to be a rule not of the civil law only but of common 


tion or. limitation z which is, that .it evermore faileth and deceiveth in 
caſes where there is any vigour or operation of the natural perſon ; for 
generally. in corporations the natural body is but ſuffulcimentum corporis 
corporatt,. it is but as a ſtock to uphold and bear out the corporate body; 
but otherwiſe it is in the caſe of the crown, as ſhall be manifeſtly proved 


in due place. But to ſhew that this rule receiveth this diſtinction, I will 


put but two cafes. The ſtatute of 21 H. VIII. ordaineth that a marquis 
may retain fix, chaplains qualified, a lord, treaſurer of England four, a 
r | he lord treaſurer Paulet was marquis of Min- 
. dmg We England, and privy-counſellor, all at once. 

"he queſtion was, whether he ſhould qualify thirteen chaplains? Now 
by the rule cum duo jura he ſhould ; but adjudged, he ſhould not. And 


ſpeed his natural perſon ; he had but one foul, though he had three 
offices, The other caſe which I will put is the caſe of homage.” A man 
doth homape.to his lord for a tenancy held of the manor of Dale; there 
deſcendeth unto him afterwards'a tenancy held of the manor of Sale, 


again, two tenancies and two 


du»bus, But ruled that he ſhould not do homage again. Nay in the caſe 
of the king he ſhall not pay a ſecond reſpe& of homage, as upon grave 


and deliberate conſideration it was reſolved, '24 H. VIII. and % ſexes 
er, but 


carii, as there is ſaid, ' accordingly. And the reaſon is no 
becauſe when a man is ſworn'to'his lord,” he cannot be worn over again: 
he hath but one conſcience, and the obligation of this oath trencheth 

n..the natural perſon of the "tenant und the natural perſon > the 
| iege 
19 is one caſe, are things of a neat nature, ſave that the one -is much 


In caſes of lower element; as the eclipſe of the ſun id uſed to be in u pail 
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An wain argument containeth certain fuppoſed inconveniences, 

which may enſue of a genera] naturalization /e jure, of which kind three 
$f Ts boy ISS eee 


Pein remembred, "© og | | 
75 fa of pro to th kit upon deen of Narr "ad 


The firft is the 


16, The Coſt of the Poſtnati, or of the Union of 


feebling of that realm of Scotland in people, and the impoveriſhing F 
this realm of England in wealth. We. : 
The third is, that the reaſon of this caſe ſtayeth not within the com. 

paſs of the preſent caſe;' for although it were ſome reaſon that Scotſme 
| were" naturalized, being people of the ſame iſland and Ae yet the 

reaſon which we urge, which is, that they are ſubject to the ſame king 
may be applied to perſons every way more eſtranged from us than they 
are; as if in futark time, in the king's deſcendents, 


* 


: 


naturalized ; which are people not only alter ius ſoli but alterius coli, 


To' theſe conceits'of inconvenience, how eaſy it is to give anſwer, and 6 


bow weak they are in themſelves, I think no man that doth attentive] 


tions; and how honourable were it for the king to take eſcheatgf his 


ſubjects, as if they were foreigners, for ſeizure of aliens lands are in Tc. 


gard the king hath no hold or command of their perſons and ſervices , 


every one may perceive. - And for the-confluence of Scotſinen, I'think, we 
all conceive the ſpring-tide is paſt at the king's firſt coming in. And yet 
| we ſee very few families of them throughout the cities and boroughs of 


England, Agd for the naturalizing of the Indies, we can; readily f. % Wil 


that, when the caſe comes; for we can make an act of parliament of ſe- 
paration, if we like not their conſort. But theſe being reaſons politic, 
and not legal, and we are not now in parliament, but before a judgment. 


ſeat, I will not meddle with them, eſpecially ſince I have one anſwer 1 
which avoids and confounds all their objections in law; which eis, that 
the very ſelf- ſame objections do hold in countries purchaſed by conqueſt. 


For in ſubjects obtained by conqueſt, it were more profit to indenizate 

by the poll in ſubjects obtained by conqueſt, they may come - too 

faſt. And if kin 7 — VII. had accepted the offer of Chriftopher Co. 
| /umbus, whereby the eron of England had obtained the Indies by conqueſt 

or occupation, all the Tydzes had been naturalized by the 226"; Va of the 
adverſe part. And therefore ſince it is'confeſſed, that ſubjects obtained 
by conqueſt are naturalized, and that all theſe objections are common 
and indifferent, as well to caſe of conqueſt as caſe of deſcent, theſe ob- 
jections are in themſelves deſtroye t. | 

And therefore, to proceed now to overthrow that diſtinction of de- 
ſcent and conqueſt.” Plato ſaith well, the ſtrongeſt of all authorities is, 
if a man can alledge the authority of his adverſary againſt himſelf. We 
do urge the confeſſion of the other ſide, that they confeſſed the Iriſb are 
naturalized; that they confeſs the ſubjects of the ifles of Jerſey and 
Guernſey, and Berwick, to be naturalized ; and the ſubjects of Calais 
and Tournay, when they were Engliſh, were naturalized; as you) may find 
in the 3 Zliz. in Dyer, upon the queſtion put to the judges by ſir Meho- 
las Bacon lord keeper. 8 7 ft ane od} i, 
To avoid this, they fly to a difference, which is new-coined, and is 
I ſpeak not to the diſadvantaye of the perſons that uſe it, for they are 
driven to it tanguam ad ultimum refugium, but the difference itſelfit is, 
I fay, full of ignorance and error. And therefore, to take a view of the 
1 this difference, they alledge four reaſons. A 0 | 

he firſt is, that countries of conqueſt are made- parcel of England, 
becauſe — are · aequired by the arms and treaſure of England. To this 
I anſwer, that it were à very ſtrange argument, that if I wax rich upon 
the manor of Dale, and upon the revenue thereof purchaſe a cloſe by it, 
that it ſhould make that parcel of the manor of Dale. But I willlſet this 
new learning on ground with a queſtion or caſe put. For I oppoſe them 
that hold this opihion with this queſtion, if the king ſhould conquer any 
foreign country by. an army compounded of Engli/bmen and Scot/men, as 
it is like whenſoever wars are ſo it will be, 1 demand, whether this 
country conquered ſhall be naturalized both in England and Scotland, 
becauſe it was purchaſed by the joint arms of both? And if yea, whether 
any man will think it reaſonable, that ſuch ſubjects be naturalized in 
1 the one kingdom not being naturalized towards the 
other? "Theſe are the intricate conſequences of conceits. 

A ſecond reaſon they alledge is, that countries won by conqueſt become 
ſubject to the laws of Eng/and, which countries patrimonial are not; 
and that the law ork draw the allegiance,” and allegiance naturaliza- 
But to the major propoſition of that argument, touching the de- 
pendency of allegiance upon law, ſomewhat hath been already ſpoken, 
| and full anſwer ſhall be given when we come to it. But in this place it 
ſhall ſuffice to ſay, that the minor propoſition is falſe; that is, that the 
laws of England are not ſuperinduced upon any country by conqueſt; 
but that the old laws remain until the king by his proclamation. or letters 

atent declare other laws ; and then if he will he may declare laws which 

de utterly repugnant, and "differing from the laws of England. And 
| hereof many ancient precedents and records may be ſhewed, that the rea- 
fon Why Ireland is ſubject to the laws of Eugland is not ipſe jure upon 
conqueſt, but grey by a charter of king John; and that extended but 
to ſo much as was then inthe: king's poſſeſſion 3 for there are records 
in the time of king E. I. and II. of divers particular grants to ſun- 
dry ſubjects of. Habe and their heirs, that they migbt uſe and ob- 
ſerve the laws of England, s. 
Ide third reaſon is, that there is a Jour neceſſity of \intermixture of 
| people in caſe of ſubjection by conqueſt, 

and to ſecure the ate which holdeth not in caſe of deſcent. Here [ 
| perceive Mr. Malter hath read ſomewhat in matter of ſtate; and ſo have 
| I likewiſe; though we may both quiekly Joſe ourſelves in cauſes of this 
nature. I find by 'the beſt? opinions, that there be two means to aſſure 
and retain in obedience countries eonquered, both very differing, almoſt 
; in extremes, the one towards the other. ent Wh 1 i 2587 14 7 ) 
Tue one is by colonies; and intermixture of people, and tranſplan - 
tation of familles, which Mr. Malter ſpoke of; and it was indeed the 
| Roman manner; but this is like'an old relick, much reverenced and al- 
moſt never uſed. But the other, which is the modern manner, and al- 
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moſt wholly in practioe and uſe, is by-garriſons and citadels, and Jiſta or 
companies of aka of war, and other like matters of In" e To 
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there. ſhould be 4 
match with Spain, and the dominions of Spain ſhould be united with the 
| crown' of England, by one reaſon, ſay they, all the gt. Indies ſhould be i 


ponder them can doubt. For how ſmall revenue can ariſe of ſuch deniza. : 


to: remove alienations of mind, 


To the firſt of theſe, which is little uſed, it is true that naturalization 
doth conduce ; but to the latter it is utterly oppoſite, as putting too 
reat pride and means to do hurt in thoſe that are meant to be kept ſhort 
low. And yet in the very firſt caſe, of the Rom n proceeding, na- 
*turalization did never follow by conqueſt, during all the growth of the 
Roman empire; but was ever conferred by charters, or donations, ſome- 
mes to cities and towns, ſometimes to particular perſons, and ſome- 
= .; nes to nations, until the time of Adrian the emperor, and the law in 
„%%% Romano (@) + and that law or conſtitution is not referred to title of 
conqueſt and arms only, but to all other titles; as by the donation and 
teſtament of kings, by ſubmiſſion and dedition of ſtates, or the like: ſo 
as this difference was as ſtrange to them as to us, And certainly I ſuppoſe 
it will ſound ſtrangely in the hearing of foreign nations, that the law of 
England ſhould ip/o fatto naturalize ſubjects of conqueſts, and ſhould not 
naturalize ſubje s which grow unto the king by deſcent; that is, that 
it ſhould confer the benefit and privilege of naturalization upon ſuch as 
cannot at the firſt but bear hatred and rancour to the ſtate of England, 
and have bad their hands in the blood of the ſubjects of England, and 
mould deny the like benefit to thoſe that are conjoined with them by a 
| more amiable mean; arid that the law of England ſhould confer natura- 


% WE lization upon ſlaves and vaſlals, for people conquered are no better in 
ic, tte beginning, and ſhould deny it to freemen : I ſay, it will be marvelled 
it. at abroad, of what complexion the laws of England be made, that 


breedeth ſuch differences. But there is little danger of ſuch ſcandals; 
for this is a difference that the law of England never knew. 

The fourth reaſon of this difference is, that in caſe of conqueſt the 
| territory united can never be ſeparated again. But in caſe of deſcent, 
there is a poſſibility. If his majeſty's line ſhould fail, the kingdoms may 
ain to their reſpective heirs ; as in the caſe of 8 Henry VI. where 


oe ſever ag 
elt it is ſaid, that if land deſcend to a man from the anceſtor on the part of 
ie his father, and a rent iſſuing out of it from an anceſtor on the part of the 


mother; if the party die without iſſue, the rent is revived. As to this 
reaſon, I know well the continuance of the king's line is no leſs dear to 
| thoſe that alledge the reaſon, than to us that confute it. So as I do not 
| blame the preſſing of the reaſon, But it is anſwered with no great diffi. 
culty. For, firſt, the law doth never reſpe& remote and foreign poſſibi- 
lities, as notably appeared in the great caſe between ſir Hugh Cholmley 
and Hotwlford in the Exchequer, where one in the remainder, to the end 
to bridle tenant in tail from ſuffering a common recovery, granted his 
remainder to the king ; and becauſe he would be ſure to have it out again 
without charge or trouble when his turn was ſerved, he limited it to the 
king during the life of tenant in tail. Queſtion grew, whether this grant 
of remainder were good, yea or no. And it was ſaid to be frivolous and 
void, becauſe it could never by any poſſibility execute; for tenant in 
tail cannot ſurrender ; and i wiſe 
& which it was anſwered, that there was a poſlibility that it'might execute, 
| which was thus: put caſe, the tenant in tail ſhould enter into religion, 
having no iſſue; then the remainder ſhould execute, and the king ſhould 
hold the land during the natural life of tenant in tail, notwithſtanding 
his civil death, But the court ana voce exploded this reaſon, and ſaid, 
that monaſteries were down, and entries into religion gone, and yy 
mult be up aj ain ere this could be; and that the law did not reſpect ſuc 
remote and foreign poſſibilities. And ſo we may hold this for the like: 
for I think we all hope, that neither of thoſe days ſhall ever come, either 
for monaſteries to be reſtored, or for the king's line to fail. But the 
true anſwer is, that the poſſibility ſubſequent, remote or not remote, 
| doth not alter the operation of law for the preſent. For that ſhould be, 
as if in caſe of the rent which you put, you ſhould ſay, that in regard 
that the rent may be ſevered, it ſhould be ſaid to be in % in the mean 
time, and ſhould be grantable; which is clearly otherwiſe. And fo in 
the principal caſe, if that ſhould be, which God of his goodneſs forbid, 
ceſſante_ cauſa. ceſſat effettus, the benefit of naturalization for the time to 
come is diſſolyed. But that altereth not the operation of the law; rebus 
fic Rlantibus, And therefore I conclude, that this difference is but a de- 


that is the union in the perſon of the king; and therefore that the caſe 
of Scotland is as clear as Gat of Ireland, and they that grant the one can- 
pot deny the other. And ſo I conclude the ſecond part, touching con- 
utation. . | bly” 1 | | 
| 'Fo proceed therefore to the proofs of our part, your lordſhips cannot 
but know many of them mult be already ſpent in the anſwer which we 
have made to the objections. For corruptio unius, generatio alterius, holds 
as well in arguments, as in nature: the deſtruction of an objection begets 
a proof, But neyertheleſs I will avoid all iteration, leſt I ſhould ſeem ei- 
ther to diſtra your memories, or to abuſe your patience; but will hold 
myſelf only to theſe proofs which ſtand ſubſtantially. of themſelves, and 
are not 'intermixed with matter of conſutation. 
| unto your Jordſhips that the 
land natural, and qught ſo to 
. Firſt, upon point of favout of law. 
2. Secondly, | ö 


* 


e adjudged, 


by three courſes of proof. 


4 , BD | ; 


y, upon reaſons and authorities of law,. 
. Aud laſſiy, upon former precedents and examples. 
1, Favour pt law. What mean I by that? The law j: | 
voureth-not..: It js true, not; perſons.; but things or matters it doch fa- 
ur, Is it not a common principle, that the law favoureth;three things, 
life, liberty, and dower ? And hat is the reaſon of this favour ? This, 
becauſe" our. law is grounded. upon the jaw of nature. And theſe three 
things do flow-trom the. law, of, natuxe, preſervation, of life n 
derty, which every beaſt pr bird ſeeketh and affecteth naturally; the ſo-; 
N wan and wife, whereof dower is the reward natural, It is well, 
doth the Jaw-favour liberty.fp, bighly, as" 3 man ſhall enfranchiſe his, 

ndmart when be 1 boy it, by granting to him lands or, 
Heat! auch is the reaſon of 175 f waturd ewnes bomines erant liberi 3 and. 
erde law bert alluded to by lord Bacon 3s one; by which the emperötf 45= 
— a a 0 be ores * * to the ag 
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f he died, the remainder likewiſe ceaſed. TO 


vice full of weakneſs and ignorance ; and that there is one and the ſame 
reaſon of naturaliz ing ſubjects by deſcent, and ſubjects by conqueſt; and | 


Ny, 
. I will therefore prove 
. of Scotland is by the Jaw of EU 


is equal, and fa. 


the Realm of Scotland with England, 
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des» — 
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of that without the which it may of itſelf ſubſiſt. 
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an army royal before Calais, I 


of Englan 
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that ſervitude or villenage doth croſs and abridge the Jaw of nature ? 
And doth not the felf-ſame reaſon hold in the preſent caſe ? For, my 
lords, by the law of nature all men in the world are naturalized one to- 
wards another; they were all made of one lump of earth, of one breath 
of God; they had the ſame common parents: nay, at the firſt they 
were, as the ſcripture ſheweth, uniut labii, of one language, until the 
curſe; which curſe, thanks be to God, our preſent caſe is exempted 
from. It was civil and national laws that brought in theſe words and 
differences of civis and exterus, alien and native, And therefore becauſe 
they tend to abridge the law of nature, the law favoureth not them, but 
takes them ſtrictly; even as our law hath an excellent rule, that cuſtoms 
of towns and boroughs ſhall be taken and conſtrued ſtrictly and pre- 
ciſely, becauſe they do abridge and derogate from the law of the land. 
50 4. the ſame reaſon all national laws whatſoever are to be taken 
ſtrictly and hardly in any point wherein they abridge and derogate from 
the law of nature, Whereupon I conclude, that your lordſhips cannot 
judge the law for the other fide, except the caſe be luce clarius. And if 
it appear to you but doubtful, as I think no man in his right ſenſes but 


will yield it to be at leaſt doubtful, then ought your lordſhips, under 


your correction be it ſpoken, to pronounce for us becauſe of the favour 
of the law. Furthermore, as the law of England muſt favour naturaliza- 
tion as a branch of the law of nature, ſo it appears manifeſtly, that it 
doth favour it accordingly. For is it not much to make a ſubject natu- 
ralized? By the law of England, it ſhould ſuffice, either place or parents. 
If he be born in England, it is no matter though his parents be Spaniard, 
or what you will, On the other ſide, if he be born of Engliſh parents, 
it ſkilleth not though he be born in Spain, or in any other place of the 
world, In ſuch ſort doth the law of England open her lap to receive in 
people to be naturalized ; which indeed ſheweth the wiſdom and excel- 
lent compoſition of our law, and that it is the law of a warlike and mag- 
nanimous nation fit for empire. For look, and you ſhall find that ſuch 
kind of eſtates have been ever liberal in point of naturalization : where 
as merchant-like and envious eſtates have been otherwiſe. 
For the reaſons of law joined with authorities, I do firſt obſerve to 
our lordſhips, that our aſſertion or affirmation is ſimple and plain: that 
it ſufficeth to naturalization, that there be one king, and that the party 
be natus ad fidem regis, agreeable to the definition of Littleton, which is: 


alien is he which is born out of the allegiance of our lord the king. "The 
of the other ſide ſpeak of reſpects, and quoad, and guatenus, and ſuch ſub- 


tilties and diſtinctions. To maintain therefore our aſſertion, I will uſe 


three kinds of proofs. | Tas 
The firſt is, that allegiance cannot be applied to the law or kingdom, 
but to the perſon of the King 3 becauſe the allegiance of the ſubje& is 
e and ſpacious, and hath a greater latitude and comprehenſion 
than the law or the kingdom. And therefore it cannot be a dependency 
The ſecond proof which I will uſe is, that the natural body of the 
king hath an operation and influence into his body politic, as well as 
his body politick hath upon his body natural; and therefore, that although! 
his body politic of king of ry us and his body politic of king of Scor- 
land, be ſeveral and diſtinet, yet nevertheleſs his natural perſon, 
which is one, hath an operation upon bath, and createth à privity be- 
And the third proof is the binding text of five ſeveral ſtatutes, 
For the firſt of theſe, I ſhall make it manifeſt, that the allegiance is of 
a greater extent and dimenſion than laws or kingdom, and cannot conſiſt 
by the laws merely; becauſe it began before laws, it continueth after laws, 
and it is in vigour where laws are ſuſpended and have not their force. 
That it is more ancient than law, appeareth' by that which was 
ſpoken in the beginning by way of inducement, where I did endeayour to 
demonſtrate, that the original age of kingdoms was governed by natural 
equity, that kings were more ancient than lawgivers, that the firſt ſub- 
miſſions were ſimple, and upon confidence to the perſon of kings, and ' 
that the allegiance of 2 to hereditary monarchies can no more be 
ſaid to conſiſt by laws, than the obedience of children to parents. | 
That allegiance continueth after laws, I will only put the caſe, which 


was remembered by two great judges in a great aſſembly, the one of them 
1 ſhould be ex- 


now with God: which was; that if a king of E 

pulſed his kingdom, and ſome particular ſubjects ſhould follow him in 
flight, or exile in foretgn parts, and any of them there ſhould con- 
ſpire his death, upon his recovery of his kingdom, ſuch 'a ſubje& 
might by the law of Englund be proceeded with for treaſon committed 
and perpetrated at what time he had no kingdom, and in place where the 
law did not bind. Ede Rs par Far a 3 ge or SORINETY 56-43 
That allegiance is in Yigour and force where the power of law hath a 
ceſſation, appeareth notably in time of wars ; for ſilent leges inter arma. 
And yet the e and imperial power of the king is fo far from 
being then extinguiſhed or ſuſpended, 


% 


as, contrariwiſe it is raiſed and 
made more abſolute ; for then'he may proceed by his ſupreme authority 
and martial law, without obſerving formalities of the laws of his king- 
dom. And therefore whoſoever ſpeaketh of faws, and the King's. power 


by laws, and the ſubjects obedience or allegiatice to laws, ſpeak but of 
one half of the crown. For Bracton, out of Fuftinian, doth truly d 
the crown to conſiſt of laws and arms, power civil and „Wire | 
| the latter whereof the law doth; not intermeddle: ſo as where it is much 

| ſpoken, that the ſubje&ts of England are under one law, and the ſub- 


efine 
with 


jects of Scotlund are undet another” law, it is true at Bdinburgh or Ster. 
ling, or again in London or York, but if EaglhiAmen and Stit/men meet in 
ah army 1 . hops, "Bien they ate under ou ve, fo; 
ikewiſe not only in time of war, but in time of peregrination. If a King 
r e e 
jects followeth him Be Hs, rf in that notable caſe which 
BG os where one of the. train of king Eduard I., as he added” 


is reported 1 
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and juriſaſction was demanded of this crime by the French king's counſel 


at law, rattone. fali, and demanded likewiſe by the officers of king Bad. 
- ward, ratione perſone and after much ſolemnity, conteſtation, and in- 
terpleading, it was ruled and determined for king Edward, and the party 
tried and 1 ed before the knight marſhal of the k 

ed after t 35 

ſo, much for the firſt proof. 5 | 

For my ſecond main proof, that is drawn from the true and legal diſ- 
tinctign of the king's ſeveral capacities; for they that maintain the con- 


trary opinion. do in effect deſtroy the whole force of the king's natural 
capacity, as if it were drowned and ſwallowed up by his politic. And 


therefore I will firſt-prove to your lordſhips, that his two capacities are 
in no fort confounded, 
worketh ſo upon bis natural perſon, as it makes it differ from all other 
the natural perſons of his ſubjects; ſo 4 converſa, his natural body 
warketh. ſo upon his politic, as the corporation of the crown utterly 
ae from all other corporations within the realm. | 
.. For the firſt, I wil! vouch you the very words which I find in that 
notable caſe of the duchy, where, the queſtion was, whether the grants of 
kin Eiward VI. for duchy lands ſhould be avoided in points of nonage. 
'The caſe, as your lordſhips know well, is reported by Mr. Plowden. as 
the general.reſolution of all the judges of England, and the king's learned 


_ counſel,” Rowſwell the ſolicitor only excepted, There I find the ſaid | 
words, Comment. fol. 215. There is in the king not a body natural | p 


« alone, nor a body politic alone, but a body natural and politic toge- 
© ther ; corpus corporatum in corpore naturali, et corpus naturale in corpore 


© corporate,” The like I find in the great caſe of the lord Berkley ſet down | 


by the. ſamereporter, Comment. fol. 234, Though there be in the king 
© two, bodies, and that thoſe two bodies are conjuined, yet are they by 
no means confounded the one by the other.“ | | 

Now then. to ſet the mutual and reciprocal intercourſe, as I may term 
it, or influence. or communication of qualities, that theſe bodies have 
the one upon the other, The body politic of the crown induceth the na- 


tural perſon of the king with theſe perfections ; that the king in law 


ſhall never be ſaid to be within age; that his blood ſhall never be cor- 
upted ; and that if he were attainted before, the very aſſumption of the 
fey purgeth it; that the king ſhall not take but by matter of record, 
N 5 he take in bis natural capacity as upon a gift in tail; that his 
body in law ſhall be ſaid: to be as it were immortal; for there is no death 
of the king in law, but a demiſe, as it is termed : with many other the 


like privileges and differences from other natural perſons, too . | 


rehearſe, the rather becauſe the queſtion laboureth not in that part. But 
on the contrary, part let us ſee what operations the king's natural perſon, 
hath upon his crown and body politic. Of which the chiefeſt and greateſt 
is, that it cauſeth the crown to go by deſcent, which is a thing ſtrange, 
and. contrary to the courſe of all corporations, which, evermore take in 
ſueceſſion, and nat by deſcent ; for no man can ſhew me in all the corpo- 
rations.of England, of what nature ſoever, whether they conſiſt of one 
perſon, or of many, or whether they be temporal or eccleſiaſtical, any 
one takes to him and his heirs, but all to him and his ſucceſſors. And 


therefore” here you, may ſee what. a weak courſe that is, to put caſes. of 


biſhops and parſons, and the like, and to apply them to the crown. For 
the king takes to him and his heirs in the manner of a natural' body, 
and the ward, -ſucceſſorg, is but ſuperfluous ; and where that is uſed, 
* Je duly placed after the word, heirs, the king, his heirs, and 
fr r INE NS Gs 3 L 
Again, ng, man can deny but zer et filius ſunt nomina nature, A 
corporatian. can have na wife, nor a corporation can have no ſon. How 
is it then, that it is treaſon to compaſs the death of the queen or of the 
prince ? Þhere is no part of the body politic of the crown in either of. 
them, but it is intirely in the king. So likewiſe we find in the caſe of 
the lord. Berley, the queſtion. was, whether the ſtatute of 35 Henry VIII. 
for. that part which concerned queen Catharine Par's jointure, were a 
public net or no, of which the, judges ought to take notice, not being 
leaded ;* and judged a public act. So the like queſtion came before your 
k rd{hip, m) rd chancellor, in ſerjeant Heale's caſe ; whether the ita- 
tute of 11 Edward III. concerning the intailing of the dukedom of Corn- 
wall to the prince, were à public act or no; and ruled likewiſe a public 
act. Why? No man can affirm but theſe be operations of law, proceed - 
ing from the dignity of the natural perſon of the king; for you ſhall 


never find, that another corporation whatſoever of a biſhop, or maſter of | 


a college, or mayor of Londen, worketh any thing in law upon the wife 
or ſon oft 1 ee or the mayor, And to conclude this point, and 

withal to come near to the caſe in queſtion, I will ſhew. you where the 
natyra]; perion, of, the king hath, not ; in, FRE 
wife and children, but, likewiſe in the caſe of his ſubjects, which is the 


very queltion in hand, As for example, I put this caſe. . Can a Scor/= | q 


man, who is a ſubject to the natural perſon of the king, and not to the 
crown of England; can a Scotſman, 1 ſays be an 1 by the law to 
the ſubjects of England Ot muſt he not of neceſſity, if he 
England, be a rebel and no enemy, not only as.to. the king, but as to the 
ſubjea? Or, can any letters of mart or repriſal be * againſt a 
Scoiſman has ſhall ſpoil an Zngliihman's goods at fea! And certain! 
this. caſe doth preſs exceeding near the principal. caſe ; for it Feen 
F the natural perſon of the king bath ſuch a communication 
f qualities with his body politic, as it 14 the ſubjects of either king- 
dam, ſtand in another degree of privity one towards the other, than they. 
did befores And To much for e ſecond proof, OD! 
For the hive acts of parliament which I'ſpoke of, which are concluding 
bh. 1 177 SCF 
"The fad of them is that a e the baniſhment of High Shen 
in the time of king Edward. II. in which a there is contained the charge 
een ee arhels of hich 
chang i2 K6 dooney In; thele words ;, . mage, and aath of, the { bje& is 
© more by reaſon of the crown than by reaſon of the perſon of the king. 80 
©. that if ie king doth 28 himſelf. by reaſon in right of the crown, 
ie de oaths to the eto n ta remove the king.“ 
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| ing's houſe, „ N 
agli law, and execution in St. Germains meadows. And 


And ſecondly, that as his capacity politic 


2 
—— 


hath not only an operation in the caſe of his | 


hould invade | 


— — 


16. The Caſe of the Poſtuati, or of che Union of 


By which act doth plainly appear the perilous conſequence of thi; 
diſtinction n the perſon of the king and the crown, And ye 


I do acknowledge juſt 
aſſertion and this, which is now maintained: for it is one thing to make 
things diſtin, another thing to make them ſeparable, aliud % 4% 
tinctio, aliud ſeparatio; and therefore I aſſure myſelf, that thoſe that now 
uſe and urge that diſtinction, do as firmly hold, that the ſubjection to the 
king's perlon and to the crown are inſeparable, though diſtin, as I do, 


or removed, that is the treaſon and diſſoyalty of that opinion. But by 
your leave, the body is never a whit the more wholſom meat for having 


nion from which a man may eaſily ſlide into an abſurdity. But upon this 


is, that theſe Spencers were not ancient nobles or great patriots that were 
charged and proſecuted by upſtarts and favourites: for then it might be 
ſaid, that it was but the action of ſome flatterers, who uſe to extol the 


of thoſe perſons being favourites by the nobility ; ſo as the nobility 


than to the perſon of the king. | 


that in two ſeveral. places, the one in the pteamble, the other in the body 
of the act, the parliament doth recogniſe, that theſe two .realms of Eng- 
land and Scotland are, under one imperial crown,,, The parliament doth 
not ſay under one monarchy or king, which might refer to the perſon, 


reigh power of regiment comprehending both Kingdoms. ' And the third 
act of parliament is the act made in the fourth year of his majeſty's reign, 
for the abolition of hoſtile laws; wherein your lordſhips ſhall find like- 
' wiſe in two places, that the parliament doth acknowledge, that there is 
an unjon of theſe. two kingdoms already begun in his majeſty's perſon : 
ſo as by the declaration of that act, they have not only one king, but 
there is an union in inception in the kingdoms, themſelves. 

Theſe two are judgments in parliament by way of declaration of law, 
againſt which no man can ſpeak. And certainly theſe are righteous and 
true judgments to be relied upon; not only for the authotity of them, 
but for he verity of them; for to any that ſhall well and deeply weigh 
the effects of law upon this conjunction, it, cannot but appear, that al- 
though partes integrales of the kingdom, as the philoſbphers ſpeak, ſuch as 
the laws, the officers, the parliament, are not yet commixed; yet never- 
| thelefs there is but one and the intain of ſoverei 
pending upon the ancient ſubmiſſion, whereof I ſpake in the beginning; 
and in that ſenſe the crowns and the kingdoms are truly (aid'to be united. 
And the force of this truth is ſuch, that a grave and learned gentleman, 
that defended the contrary opinion, did confeſs thus far: that in ancient 
times, when monarchjes, as he ſaid, were but heaps of people without 
any exact form of policy ;, that then naturalization and communication 
of privileges did follow the perſon of the monatch -; but otherwiſe ſince 
ſtates were reduced to a more exact form: ſa as thus far we did conſent; 
| but, {till I differ from him in this, that theſe more exact form 8, Wrought' 
by time and cuſtom and laws, are nevertheleſs. fil! upon the firſt foun- 
dation, and do ſerve only to perfect and corroborate the force and bond 
of the firſt ſubmiſſion, and. in no ſort to difannul or deſtroy it. 
And therefore with theſe. two acts do I likewiſe couple the act of 14 


of that act with this former two, the truth of that we affirm will the more 


 magis eluceſcunt. That act of 14 is an act of ſeparation. Theſe two acts 
formerly recited are acts tending to union. This act is an act that maketh 
a new law z it is by the words of grant and eſtabliſh, Theſe two acts 
2 the common la as it is, being by words of recognition and con- 
ſfeſſion. * e e ee . 

And therefore upon the difference of theſe laws yon may ſubſtantially 
ground this poſition ; that the common law of England, upon the adjunc- 
tion of any kingdom unto the king of England, doth make ſome degree ot 
union, in the crowns and kingdoms themſelves; except by a ſpecial act 


| of 8 they be diſfevered. 


Laſtly, the füth act of parliament Which I promiſed,” is the act made 
in the 42 of E. III. cap. 10. which is an expreſs deciſion ie Ne, pvint in 
ueſtion, The words are, itim, (upon the petition put ite parlia- 
ment by the commons) that infants born beyond the ſeas ih the ſeig⸗ 
" niqries of Calais, and elſewhere within the lands and feightories that 
pertain to our ſovereign lord the king beyond che ſeas, be as able and 
inheritable of their heritage in Zng/and, as other infants born within 
the realm of England, jt is accorded that the common law and the ſtatute 


K K K K 


bvirch out of the king's obedience 


r n wen key: 
Vpon this a& T infer thus ugh; Krk. that ſueb as the peticion men- 
tioneth were naruralized, the prattice thews'; chen if (6, it muſt be either 
by codon Jay. of ſtature, for ſo the words report : not by ſtatute, for 
there is no other ſtatute but 25 K. Ai ae "has extends td the caſe of 
5 „ Mne 
Was b the common aw, for "i 0 ains 
tion of this Marure at che common. w, all infants, born within the 
© Jaridy and ſeigniories (for 1'give you the yery words again) that pertain 
© to dur ſovefeigh, lord ME Kings * pt (aid, as, are the d6minions of 
| ANT 


! remains.” And ſo by the declara- 
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©" England) are as able and inherjtable of their heritage in Fhgland, 15 
| „ e Yo "within the Ri of Enzland,”' Whit En be more 


plain? And 0 1 leave Natures and Fo de precedents; for though the 


or precedents, in the produeing and: uſing of that kind of proof, 4 
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| . 90008 more; het ce other ſometimes; doth ſatisfy more. 


y and ingenuouſly a great difference between thzt- 


And it is true that the poiſon of the opinion and aſſertion of Spencer is M 
like the poiſon of a ſcorpion, more in the tail than in the body: tor ii i 
is the inference that they make, which is, that the king may be depoſed 


ſuch a tail belonging to it. Therefore we ſee that. is locus lubricus, an opi. | a 


act of parliament I will only note one circumſtance more, and ſo leave | h 
it, which may add authority unto it in the opinion of the wiſeſt; and that 


power of monarchs to be infinite. But it was contrary ; a proſecution Y 
themſelves, which ſeldom. do ſubſcribe to the opinion of an infinite 2M | 
ower of monarchs, yet even they could not endure, but their blood did 
rife to hear that opinion, that ſubjection is, owing to the crown rather 


Tune ſecond act of parliament, which determined this caſe, is the act 4 
of recognition in the firſt year of his majeſty, wherein you fhall find, WM 


but under one imperial crown, which cannot be applied but to the ſove- | 


the ſelf-ſame fountain of ſovereign power de- 2 


' Edward III. which hath been alledged of the gther fide. For by collating | 


evidently appear, according unto the rule of reaſon: oppoſita juxta ſe pojita | 


ere iche patents are Engl3/þ; ergo it | 


* 4 t he 


can be excepted unto. 


| treaſon, 


| by alt others it behoveth them to be faithfully vouched ; for the ſuppreſſing 
or keeping back of a circumftanc-, may change the caſe : and therefore 


I am determined to urge only ſuch precedents, as are without all colour 


or ſeruple of exception or objection, even of thoſe objections which I 


have, to my thinking, fully anſwered and confuted. This is now, by 
gland have had dominions and ſeigniories united unto them as patrimo- 
nies, and by defcent of blood ; four unions, I ſay, there have been, in- 
cluſive with this laſt, The firſt was of Normandy, in the perſon of Wil- 


 . 1 commonly called the Conqueror. The ſecond was of Gaſcoigne, 


and Culenne, and Anjou, in the perſon of king Henry II. in his perſon, 1 
ſay, though by ſeveral titles. The third was of the crown of France, in 
the perſon of King Zdward III. And the fourth of the kingdom of Scot- 
land, in his majeſty. Of theſe J will ſet afide-ſuch.as by any cavillation 
Firſt, I will ſet aſide Normandy; becauſe it will 
be ſaid, that the difference of countries accruing by conqueſt, from 


countries annexed by deſcent, in matter of. communicatian of, privileges, 

W boldeth both ways, as well of the part of the conquering kingdom, as 
the conquered ; and therefore- that although Normandy was not a con- 
XX queſt of Englund, yo England was a conqueſt: of Normandy, and ſo a | 


communication of privileges between them, Again, ſet aſide France; 


Wo, | for that it will be ſaid that although the king had a title in blood and by 
XX deſcent. yet that title; was executed and ' recovered by arms, ſa; as it 


0» 


2 is a mixt title of conqueſt. and deſcent, and therefore the precedent not 


ſo clear. £ 0 | 
There remains then Gagſcoigus and Anjou, and that precedent likewiſe 


33 Iwill reduce and abridge to a. time, to avoid all queſtion, For it. will 
| be ſaid of them alſo, that after they were loſt and recovered in ore gladii, 


that-the ancient title of blood was extin& ; and that the king was in 
n his new title by conqueſt. And Mr. Walter hath. found a book-caſe 


rl — VI. abcidged by Mr. Fitz-Herbert, in title of Protection, placito 


50. Where a protection was caſt, quia prafecturus in Gaſconiam with the 
earl of Huntingdon, and challenged becauſe it was not a voyage royal; 


and the juſtices thereupon required the ſight of the commiſſion, which 


was brought before-them,: and purported power to pardon. felonies and 

aner to coin money, and power to conquer them that reſiſt: 
whereby Mr. Malter, finding the word congue/t, collected that the king's 
title at that time was reputed to be by conqueſt. Wherein I may not omit 
to give obiter that anſwer which law and truth provide, namely, that 
when any king obtaineth by war; a country whereunto he hath right by 
birth, that he is ever in upon his ancient right, not upon his a 


by conqueſt ; and the reaſon: is, that there is as well a judgment and re- 
== covery by war and arme, as by law and caurſe of juſtice, For war is a 
ttidunal-ſeat, wherein God giveth the judgment, and the trial is by 
== battle or duel, as in the caſe of trial of private right: and then it fol- 
les, that: whoſoever cometh in by eviftion, comes in his. nemitter - ſo 


ag there will be no. difference in countries whereof the right cometh by 


== daſcent, whether the poſſeſſion be obtained peaceably or by war. But 


yet nevertheleſs, becauſe I will utterly take away all manner of evaſion 
and ſubterfuge, I will yet ſet apart that part of time, in nd during 
the which the ſubjects of Gaſcaigne and Guienn- might be thought to be 
ſubdued: by. a re · conqueſt. And therefore I will not meddle with the 
prior of Shelley's caſe, though it be an excellent caſe ; becauſe it was in 
the time of 27 E. III. neither will I meddle with any caſes, records, or 
precedents,” in the tima of king MH. V. or king H. VI. for the ſame rea- 


ſon; but will hold myſelf to a portion of time from the firſt uniting of 


theſe provinces in the time of king H. II. until the time of king John, 


at what time thoſe provinces were loſt; and from that time again unto 
| the ſeventeenth year of the reign of king E. II. at what time the 


eee regis was made, which altered the law in the point 
in bank. | Lows Vt bog hs 1 0 
That both in theſe times the ſubjects of Gaſcoigne, and Guienne, and 
Aujau, were naturalized for inheritance in Englani by the laws of £Eng- 
land, I ſhall manifeſtly prove; and the proof proceeds, as to the former 


time, which is our caſe, in à very high degree d-minore ad majus, and as 
| we ſay, a multo fortiari. For if this privilege of naturalization remained 
unto. them when the countries were loſt, and became ſubjects in poſſeſ- 


lion to another king, much more did they enjoy it as long as they con- 
tinuec under the king's ſubjection. Ne | f 
Therefore to open the ſtate of this point. After theſe provinces were, 
through the perturbations of the ſtate in the unfortunate time of king 
Joins loſt and ſevered, the principal perſons which did adhere. unto the 
ench, were attainted of treaſon, and their eſcheats here in England taken 
and ſeized. But the people, that could not reſiſt the tempeſt when their 
heads and leaders were revolted, continued inheritable to their poſſeſ- 
ſions in England ;. and reciprocally the people of Engiand inherited and 
lucceeded"to their poſſeſſians in Gaſcaigne, and were both accounted ad 
fidem utriſgus regit, until the ſtatute of progrogativa regis ; wherein the 
wiſdom and juſtice of the law of England is highly to be commended, 
For of this law there are two grounds of reaſon, the one of equity, the 
other of policy. That of equity was, becauſe the common people were in 


| no fault, but, as the ſcripture iaith in a like caſe, quid fecerunt oves if? 


It was the cowardife and diſloyalty of their governors that deſerved pu- 
niſhment, but wha! bad theſe done? Aud therefore to have puniſhed 
yy _ deprived: them of their lands ang fortunes, had been unjuſt. 

hat of 
the countries by an accident of time, pronounced the people for aliens, 
it had been a kind of acceflion of their tight, and a diſclaimer in them, 
dad d 4 greater difficulty do recover them. And therefore we ſee the 
Aatute, which altered the law in this point, was made in the time of a 


| weak king, that, as it ſeemed, deſpaired evet to recover his right, and 


therefore/tliought. better to haye n little preſent profit by eſcheats, than 
the contiquance of his claim, | 
7 2 to enjoy their inheritance. as — did 5 — Nas 
ne Hate therefore of this point being thus opened, it reſteth to prove 
our aſſertion, that they were naturalized; for the cleari ng whereof al 
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policy: was, »becauſe if the law had forthwith, upon the Joſs of 


au the countenance, of his rigbt, by ibe 


med buvto” read the authorities,. they be {@ direct and pregnant. The 


the Realm of Scotiand with England. 


vidence of God, the fourth time that the line and kings of En- 


* 


85 
firſt is the very text of the ſtatute of præregatiua regis. Rex habit - 


caetas de terris Normannorum, cujuſcunque frodi ſuerint, ſalus ſervitio, quod 
pertinet ad capitales dominos frodi illiuse et hoc /amiliter intelligendum ęſt, fi 


him, to uſe. . And 4 to that, os 


 texxitories of 
de no foreſtalling © 


cefſores fuerunt ad fidem regis Franciæ, ut tempore regts Johannis, et non ad 
dem regis Angliæ, ficut contigit de baronia Monumetæ, &c. 

By which ſtatute it appears plainly, that before the time of king John 
there was no colour of any eſcheat, becauſe they were the king's ſub- 
jects in poſſeſſion, as Scotland now is; but only it determines. the Jaw 
from that time forward. | | 

This itatute, if it had in it any obſcurity, it is taken away by two 
lights; the one placed before it, and the other placed after it; both 
authors of great credit, the one for ancient, the other for late times, 


| 2 hereditas deſcendat alicui nato in partibus tranſmarinis, et cujus ante- 


petentis, propter defeftum nationis, que dilatoria ęſt, et non perimit atttonem ; 
ut fi quis alienigena, qui fuerit ad fidem regis Franciæ, et actionem inſtituat 
verſus aliquem, qui fuerit ad fidem regis Angliæ, tali non reſpondeatur, 
altem donec terræ ſuerint communes. By theſe words it appeareth, that after 
the loſs of the provinces beyond the ſeas, the naturalization of the ſub- 


jecis of thoſe provinces was in no fort extinguiſhed, but only was in 


ſuſpence during the time of war, and no longer; for he faith plainly, 


that the exception, which we call plea, to the perſon of an alien, was 
not; peremptory, but only dilatory ; that is to ſay, during the time of 
war, and, until there were peace concluded, which he terms by theſe 
words, danec terre, furrint communes: which, though the phraſe ſeem 
ſome what obſcure, is expounded by Bracton himſelf in his fourth book, 


of England and thoſe provinces might enjoy the profits and fruits of their 


as the other. So as it is clear they were no aliens in right, but only inter- 
rupted and debarred of. ſuits in the king's courts in time of war. 

he authority after the ſtatute is th q of Mr, Stamford, the beſt expo- 
ſitor of aft | 
and excellent order in his Writings. His words are in his expolition upon 
the branch of the ſtatute Which we read before. By this branch it 
* ſhould appear, that at this time men of. No wands, Gaſcoigne, Guienne, 
© Anjou, and Britain, were inheritable within this realm, as well as Eu- 
« g:i/bmen,; becauſe that they were ſometimes ſubjects to the kings of En- 
gland, and under their dominion, until king Fobn's time, as is aforeſaid : 

8 * un Nos fand 
and yet after his time, thoſe men, ſaviog ſuch whoſe lands were taken 
© away, for treaſon, were, ſtill inheritable within this realm till the makio 
of this ſtatute; and in the time of peace between the two kings o 
* England and France, they were anſwerable within this realm, if they 
© had brought any action for their lands and tenements.“ 

So as by theſe three authorities, evary one ſo plainly purſuing the 
other, we conclude that the ſubje . Gaſcaigne, Cay Anjou, and 
the reſt, from their firſt union by deſcent, until the maki & 0 the ſtatute 
of præregatiua regis, were inheritable in England, and to be anſwered in 
the king's courts in all actions, except it were in time of war, Nay 
more, which is de abundanti, that when the provinces were loſt, and diſ- 
annexed, and that the king was but king de jure over them, and not de 


Falls, yet nevertheleſs the privilege of naturalization continued, | 
There teſteth yet one ohjection, rather plauſible to a popular under- 


ſtanding than any ways forcible in law or learning, which'is a difference 
taken between the kingdom of Scotland ang theſe duchies ; for that the 
one is a kingdom, and the other was not ſo; and therefore that thoſe 
provinces, being of an inferior nature, did F our laws, and 
ſeals, and parliaments which the kingdom of Scotland doth not. 

This difference was well given over by Mr, Walter; for it is plain'that 
a kingdom and abſolute dukedom, or any other ſovereign eſtate, do differ 
hangre, and not pote/fate for divers duchies and countries, that are now, 
were ſometimes kingdoms ; .and divers kingdoms, that are now, were 
ſometimes duchies, or of other inferior ſtile: wherein we need not travel 
abroad, ſince we have in our own ſtate ſa notorious an inſtance of the 
country of Ireland, whereof king H. VIII. of late time was the firſt that 


and yet kings had the ſame authority before, | 
and the ſame nation the ſame marks of a ſovereign ſtate, as their parlia- 
ments, their arms, their coins, as they now have: ſo as this is too ſuper- 


III , 1 


* 


ficial an allegation to labour upon. | | ig 
And if any do conceive that Gaſrorgne and Cuienne were governed by 


the laws of England: firſt, that cannot be in reaſon ; for it is a true 
he can never change the laws, for that they create bis t 


fore no doubt thoſe duchſes retained. their i which if they did, 


and record: for thoſe duchies continued governed by thi | 
1 by witneſſes, and not by jury, their lands teſtamentary, and the 
ike, | | 


ſhould have been ſubordinate to the gayernment of Eng/and; they 
partly weak, and pap ſuch as make ftrongly againſt them: for as to 
that, that writs of þ | ; 


gone tp Gaſcoigne, it is ng manner of proof ; for 


; jor that 


: 


| his 
ſubjects into any foreign parts whatſoever, and under what ſeal it Meaſerh 


cited, wherein the parliaments o ef; 
matters of Gaſcejgne ; if thoſe ſtatutes de well looked. ip 


but that that e ther the Kr ſubſecte periogally, of 


land, 
e 
g of wines. 


0 K u 4 « 3+. laid, tha h ; | 
100 6b. 5. bb a 222 ere th 


3 
++ 444 k . Þ Ts 1 2 


vines. But by whom ? Onlyby 
1 9 0rd al the auler of Gaſcorgne; and yet no 
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The former is Bratton, in his cap. de exceptionibus, lib. 5, fol. 427. and. 
his words are theſe: etiam et alia exceptio, quæ tenenti competit ex perſona 


fol. 297. to be of peace made and concluded, whereby the inhabitants, 


atute that hath been in our. law; a man © reverend judgment 


ground, that whereſpever Any pipes: title, unto any country i by ſaw, 
be ; and there- 


n laws; 
then they could nat be ſubject to the laws of Knglend. And next, again 
the fact or practice was A ag ene all confent of Nor | 
5 | the civil law, their 


Now for the colqurs that ſome have endeavoured to give, that they 
wer 


beas corpus under the great ſeal of England hade 
| roof ent the King's write, 
which. are mandatory, and not writs of ordinary juſtice, may go to 


_ ſome. acts of parliament. have been 
England have inen upon ther to ordet 
more plainly. canyince the contrary ; for 17 interme! dle wit, 2 

io. fu Ie. 


log 55 a ubjeQs of Ga/carghe, For. 
1. There it ll. 


% 


* 


lands in either place communiter, that is, reſpectively, or as well the ene 


.” 


J. 


writ himſelf king, the former ſtile being lord of Irelapdy ah8 0 meet 6 
a wey Rave had nnce, 
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16. The Caſe of the Poſtnati, or of tb Union of 


as by the, former, ſtatute doth appear, 
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offenders in the ſame kind. So in the fixth chapter it is ſaid, that all} Guienne, and the, reſt; which. 
merchants Gaſcoignes may ſafely bring wines into what part it ſhall pleaſe. | could not be for the ordering, of the governments there, but for the li- | 
them. Here now are the perſons of Gaſcoignes. But then the place berties and good, uſage of the ſubje&s of . thoſe parts when they came 
whither ? Into the realm of England. And in the ſeventh chapter, that 1 or vice. verſa, for the reſtraining of the uſes and miſdemeanors | 1 
eres the ports of Bourdeaux and Bayonne for the ſtaple towns of wine ; | of our ſubje s when they wentethither. 3 K 
the ſtatute ordains, that if any, but who? (Engliſt merchant, or his. | | Wherefore J am now at an, end. For us to ſpeak, of the miſchiefs, I hold 
* ſervants, "ſhall buy or bargain other where, his body ſhall be arteſfed by it not fit for this place, left, we ſhould ſeem to bend the laws to policy, | | 
© the ſteward of Gaſcoigne, or the conſtable of Bourdeaux.” True, for then] and. not to take them in their true and natural ſenſe. It is enough that | 
officers of England could not catch him in Gaſceigne. . But what ſhall be- every man, knows, that it is tue of theſe two kingdoms, which a good = | 
come of him, ſhall he be proceeded with within Gaſcoigne ? No, but father ſaid of, the churches of; Chriſt: , inſeparabiles inſuperabiles, i | 
he. ſhall be ſent over into England into the Tower of London. I | things I may have forgot, and ſame things perhaps I may forget willingly ; $ 
And this doth notably diſcloſe the reaſon of that cuſtom which ſome for I will not preſs any opinion or Fo pn ga of Jate time which may c 
haye ſought towreſt the other way: that cuſtom, I ſay, whereof a form, | prejudice the; liberty, of this. debate; but ex dielit, et ex non. dittis, upon | 
doth yet remain, that in every parliament the king doth appoint certain | the whole matter I pray judgement for the plai it, MN ns | 1 
committees in the upper- houſe to receive the petitions of Normandy, | CCC 1 nd. Won - 
Lord Coke*s report of Calvin's ® caſe. From the, th part of his Reports. eee wt . 
9 4 * 4 * +> 8. 4-4 4 N D ein ; „n 4. _ N f g * | yy Pf 1b . nod e | 
vn {The following report is printed from ſerjeant Wilſon's edition F lord Coke's Reports. All the references not in : 
' | the body of the report are by Mr. Chilton and the editors of the editions fince the one by him. The caſe is dated by.  .\\ ;- f 
3 lord Coke, Trin. 6. Jam. 1.] 8 77 p ] 7 i nonoia 0 
The writ of JAM ES, by the grace of God of England, Scotland, Frante, given to the parties aforeſaid before the lord the king at 6, 5 yp . 
fis. ) and Jreland, king, defender of the faith, , to the ſheriff e/tminfler, until Monday next after the morrow of the Aſ- fre dt. 2 
of Middleſex, greeting: Robert Calvin, gent. hath complained to us, that cenſion of our Lord, to hear their judgment; becauſe tze | in 
Richard Smith, and Nicholas Smith,” unjuſtly, and without judgment, have court of the lord the king here are not yet, Cr. And the aſſiſe aforeſaid th 
diſſeiſed him of his freehold in Haggard, otherwiſe Haggerſton, 'otherwiſe | remains further to be taken, until the ſame Monday there, Sc. and the at 
Aqger/tan, in the pariſh of St. Leonard, in Shoreditch, within 30 years now ſheriff as before to diſtrain the recognitors of the aſſiſe aforeſaid, and in the of 
Jaſt galt; and therefore we command you, that if the ſaid Robert ſhall fe- | interim to cauſe a view, &c. At which day, before the lord the king at at 
cure you to proſecute his claim, then that'you'cauſe the ſaid tenement to Meſiminſter, come as well the aforeſaid Robert Calvin by his guardians a- f 
be reſeiſed with the chattels, which within it were taken, and the faid te- foreſaid, as the aforeſaid Richard Smith and Nicholas Smith,” by their attor- 1 
nement with the chattels, to be in peace until Thur [day next after 15 days | ney aforeſaid; c. and becauſe the court of the lord the king here, &c, E. 
of St. Martin next coming; and in the mean time, cauſe 12 free and Mate © 7011 28y He nc; DEE eee | ſai 
lawful men of that neighbourhood to view the ſaid tenement, and the TH E queſtion of this caſe as to matter in law was, The kes __ 
names of them to be inbreviated; and ſummon them by good ſum- whether Robert Calvin the plaintiff (being born in Sct-. pr 
moners, that they be then before us wherever we ſhall then be in England, | /and fince the crown of England deſcended 'to' Pugs ow be an alien pn 
ready thereof to make recegnition; and put by ſureties, and ſafe pledges, | born, and eonſequently diſabled to bring any real or perſonal: (a) action 2 
the aforeſaid Richard and Nicholas or their bailiffs (if they cannot be | for any lands within the realm of England. After this caſe had been mer” 
fqund,) that they be then there, to hear the recognition; and have there | argued in the court of King's Bench, at the bar, by the counſel learned Jed 
the ſummoners, the names of the pledgts, and this writ. Witneſs our | of either party, the judges of that court, upon con- is 
ſelf at We:/tminfler, the 3d day of November, in the fifth year of our reign | ference and conſideration” of the weight and importance {> mm ” 
of England, France, and Ireland, and of Scotland the one and fortieth 22 a: phate oo _ — ry the mm ess. by 
h * ot eee I MY BET and ordinary courſe and order of the law) into the ( . a 
an For 408. paid in the W. een Aale er Laaber to be argued openly there; firſt . the counſel tw 
' 33 3 N | . . Kindeſley. | It learned of either party, and then by all the judges of England; D. 
Middleſex, fl. THE aſſiſe cometh to recognize, if Rich. Smith, and where afterwards the cafe was argued by Bacon ſolicitor general, on He 
N - Nich. Smith, unjuſtly, and without judgment, did diſſeiſe the part of the plaintiff,” and by Laur. Hide, for the defendant ; and be 
The Covat:; Rob. Calvin, gent. of his freehold in Haggard, otherwiſe | afterward” by''Hobart attorney general, for the plaintiff, and by, ferjeant . 
|  Hagger/lon, otherwiſe Aggerſton, in the rarith of St. Leonard | Hutton, for the defendant; and in Eaſter term laſt, the caſe was argued Wis 
in Shorediich, within thirty years now laſt paſt: and whereupon, the ſaid | by Heron, puiſne baron of the Zxchequer, and Fofter, puiſne judge of the | 
Robert, who is within the age of twenty-one years, by John Parkinſon | the court of Common Pltas; and on the ſecond day appointed for this on 
and William e his guardians, by the court of the faid king here cafe, by Crook, ee, of the King's' Bench, and Altbam, baron of N 
to this being joint $568 ſeverally ſpecially admitted, complaineth; that | the Eacheguer ; the third day by Snigge, baron of the Exchequer, and of t 
Allard, they difſeiſed him of one meſſuage with the appurtenances, | Villiams, one of the judges of the King's Bench; the: fourth day by Daniel, lon; 
leaded is ec, And the ſaid Richard and Nicholas, by William Edwards, | one of the judges of the court of Common Pleas, and by Yelverton, one of ſyll 
„  _ their attorney, come and ſay, that the ſaid Robert ought'not | the judges of the King's Banch: and in Trinity term following, by Mar- not 
to be anſwered to his writ aforeſaid, ar they ſay, that the ſaid | burton, one of the judges of the Camman Plias, and Fenner, one of the que 
Robert is an alien, born on the 5th day of November, in the 3d year of judges of the King's Bench; and after by #atmeſley,” one of the judges of laid 
the reign of the K. that now is, of England, France; and Ireland, and of | the Common Pleas, and Tanfield;' chief baron; and at two ſeveral days in in i 
Sealed the thirty-ninth, at Edinburgh, within his kingdom of Scotland, the fame term, Coke, chief juſtice of the Common Pleas, Fleming, chief part 
aforeſaid,. and within the allegiance of the faid lord the king of the ſaid | juſtice of the King's Bench, and fir Thomas Eggerton, lord Elleſmere, lord mor 
kingdoth of Scotland, and out of the allegiance of the ſaid lord the kihg | chancellor of England, argued the caſe (the like plea in diſability of A 
of his kingdom of England; and at the time of the birth of the ſaid Robert | Robert Calvin's perſon being pleaded mutatis mutandis in the Chancery in that 
lin, and Jong before, and continually afterwards, the aforeſaid King- | a uit there for evidence yr rg lands-of inheritance, and by the lord of t 
405 of Scotland by the proper rights, laws, and ſtatutes of the ſame chancellor adjourned alſo into the £xcheguer-Chamber, to the end that one Job,! 
kingdom, and not by the rights, Jaws, or ſtatutes of this kingdom of | rule might over-rule both the ſaid caſes.) And firſt (for that T intend 60 
England, was and yet is ruled and governed. And this he is ready to | to make as ſummary a report as I can) 1 will-at the firſts qu pity 
verify, and thereupon prayeth judgment, if the ſaid Robert, to his ſaid | ſet down fuch arguments and abjections as were made and ments andob- fath: 
Dewurrer, ... Writ aforeſaid, ought to be anſwered, &c. And the aforeſaid | drawn out of this ſhort record againſt the plaintiff, by thoſe © jeQions on fun 
0 Robert Calvin (ith, that the aforeſaid plea, by the aforeſaid | that atgued for the defendants.” It was obſerved, that in this 4 fn. of y; 
| Richard and Nicholas above pleaded, is inſufficient in law, to bar him the | plea there were four nouns, guatuor noming; which were called, ©; fore 
; ſaid Robert from having an anſwer td his writ aforeſaid ;' and that the ſaid nom ina operativa, becauſe from them all the ſaid arguments and; obhjections from 
Robert, to the ſaid plea in manner and form aforeſaid pleaded, needeth on the part of the defendants were draun ; that is to ſay, 1. Ligeantia reſpe 
not, nor by the law of the land is bound to infor da this he is ready | (which is twice repeated in the plea, for it is ſaid; infa ligeantiam domint | by cl 
to verify, and hereof prayeth judgment; and that the ſaid Richard and | regis regni ſui Scot”, & extraligeantiam domini regis regni ſui AngV.)2. Reg- long 
Michela, to the aforeſaid writ of the ſaid Robert, may anſwer. | num (which alſo appeareth to be twice mentioned, viz, regnum Angl', refun 
Jeincer, - * And the ſaid Richard and Nicholas, foraſmuch as they have | and regnum Scot'.) 3. Leges (which are twice alledged, viz. leges.Angl', his h 
above alledged ſufficient matter in law to bar him the ſaid Robert from | and /eges' Scot', two ſeveral and diſtinét laws.) 4. Alienigena (which is Go Lit 
having an anſwer to his ſaid writ, which they are ready to verify; which | the concluſion of all, viz. that Robert Calvin is alenigena). 22 
matter the aforeſaid Robert doth not gainſay, nor to the ſame doth.in any | 1. Ligrantia. By the firſt it appeateth, that the defendants. do make two 47 
ys anſwer, but the ſaid averment altogether refuſeth to admit as before ; | ligeances, one of England, and another of Scatland, and from theſe ſeve- the ]; 
pray judgment, if the aforeſaid Robert ought to be anſwered to his ſaid | ral higeances two arguments were framed, which briefly: may be con- docebi 
Can Wy... writ, Se. And becauſe the court of the lord the king here, cluded thus. 1. Whoſoever is born infra tigeantiamy within the ſigeance of teach 
| anew. + are not yet adviſed of giving their judgment of and upon the: king James of his kingdom of Scotland, jo "ahienigma, an alien born, 3s out: 
pt·temiſes, day thereof is given to the parties aforeſaid; before to the kingdom of England; but Rabert Calvin was born at Edinburg), daun 
the lord the king at J/efiminfter," until Monday next after 8 days of dr. within the ligeanee- of the king of bis kingdom of -Scotlandz; therefore apple 
Hilary, to hear their judgment thereof, 'becaiiſe the court of the lord the Robert Culvin is alienigena; am alien born, as to the kingdom of -Englond. | ment 
king here thereof are not yet, c. And the affiſe aforeſaid remains to be | 2. Whoſoever is born extra ligeantiam, out of the ligeance of 125 ames ſpeak 
taken before” the ſald lord the king, until the fame Monday there, Ce. of bis kingdom of England, is an alien as to the Kingdom of England; A 
And the ſheriff* to diſtrain the'recognitors of the aſſiſe aforeſaid': and in but the plaintiff was born out of the ligeance of the king of his kingdom no ſh 
the terien to'cauſe'a view, Ge. Ar which day, before the lord the King | of Ex land; therefore the plaintiff is an alien, Qc. Both theſe arguments and t 
at e, come as well the aforeſaid R. Calvin, by his guardians are drawn from the very words of the plea, iz. guad prad Robertus ef eopio 
- aforeſaid,” as" the aforeſaid-Rich. Smith and Nie. Smith, by their attorney | affenigma; 'natui 5 Nov. vnng regni dm in regis nunc Ang”: He. turtio apud appeg 
aforeſaid; and becauſe the court of the lord the king bere of giving their | n reguum Seot', ae infra ligeantiam dicdi domint regis dicli 5 25 
Jagen of and upon the premiſes is not yet dviſed, day thereof "is vn . Sor f ac extra ligeantian Te een fas At als 
rr | | J T00 OA 90. 5 17 LAW OTE einne em ont ont "I 
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a, Renn. From the fevera) kingdoms, V1z, regnum Angl' and regnum 
8 22 arguments were drawn. 1. . yy foe Jura (imo dua 
regna) concarrunt in una perſona, aquum oft ac ſi eſſent in dive ſis; but in 
the king's: erſan there concur two diſtinct and ſeveral kingdoms ; there- 
fore it is all ane as if they were in divers perſons, and conſequently the 
= .,Jaintif-is an alien, as all the antenati are, for that they were born under 
1 1 ligeance of another kings 2. Whatſoever is due to the king's ſeveral 
"M olitic capacities of the ſeveral kingdoms. is ſeveral and divided; but 
= f eance of each nation is due to the king's ſeveral politic capacities of 
ſeveral kingdoms; ergo, the. ligeance of each nation is ſeveral and 
divided, and conſequently the plaintiff is an alien, for that they that are 
born under (ſeveral ligeances are aliens one to another. 3. Where the 
35 king hath ſeveral kingdoms by ſeveral titles and deſcents, there allo. are 
W the ligeances ſeveral; but the king hath theſe two kingdoms by ſeveral 
titles and deſcents; therefore the Jigeances are ſeveral, "Theſe three ar- 
guments are collected alſo from the words of the plea before remembered. 
3. Legess From the ſeveral. and diſtinct laws of either kingdom, they 
did reaſon thus. 1. Every ſubject, that is born out of the extent and reach 
of the laws of Eng land, cannot by judgment of thoſe laws be a natural 
= {ubjc& to the king, in reſpe&t of his kingdom of Englund: but the plain- 
EX Gf was born at Edinburgh, out of the extent and reach of the laws of 
XZ England; therefore the plaintiff] by the judgment of the laws of Fngland, 
= cannot be a natural ſubje& to the king, as of his kingdom of Englund. 
2. That ſubject, that is not at the time and in the place of his birth 

ingeritable to the laws of England, cannot be inheritable or partaker of 
me benefits and privileges given by the laws of England ; but the plaintiff 
at the time, and in the place of his birth, was not inheritable to the laws 
of Enzland, but only to the laws of Scotland; therefore he is not inherit- 
able or to be partaker of the benefits or privileges of the laws of England. 
Whatſoever appeareth to be out of the juriſdiction of the laws of 
England, cannot be tried by the ſame laws; but the plaintiff's birth at 
Edinburgh is out of the juriſdiction of the laws of England; therefore the 
fame cannot be tried by the Jaws of England. Which three arguments 
were drawn from theſe words of the plea, VIZ, quodgue tempore nativitatis 
præd Roberti Calvin, ac diu antea, & continut poſtea, præd regnum Scot? 
per jura, lige & fatuta ejuſdem regni propria, & nan per jura, leges, ſeu 
| flatuta bujus regni Angl' regulat & gubernat' fuit, & adhuc eft. 

4. Alienigena. From this word alienigena they argued thus : every ſub- 
ject that is alien gentis (i. e.] alien ligeant', eft alienigena; but ſuch a one 
is the plaintiff; therefore, &. | | 

And to theſe nine arguments all that was ſpoken learnedly and at large 
| by thoſe that argued againſt the plaintiff may be reduced, To 
But it — by the lord chancellor and twelve judges, viz. the 
two chief juſtices, the chief baron, juſtice Fenner, Warburton, Yelverton, 


Daniel, Williams, baron Snigge, baron Altham, - pats Crooke, and baron 
Heron, that the plaintiff was no alien, and con 


equent!y that he ought to 
be anſwered in this aſſiſe by the defendants. f Ll „ 
Hos this ce This Caſe was as elaborately, ſubſtantially, and judicially 
wasargued bY argued by the lord chancellor, and by my brethren the judges, 
the lord chan- as I ever read or heard of any; and ſo in mine opinion the 
eellorand the eight and conſequence of the cauſe, both in [#2 49a & per- 
| IGM ure! petuis futuris temporibus juſtly deſerved ; for though it was one 
of the ſhorteſt and leaſt that ever. we argued in this court, yet was it the 
longeſt and weightieſt that ever was argued in any court, the ſhorteſt in 
ſyllables, and the [longeſt in (ſubſtance; the leaſt for the value (and yet 
not tending to the right of that leaſt) but the weightieſt for the conſe- 
quent, "both for the preſent, and for all poſterity. And therefore it was 
ſaid, that thoſe that had written de fofilibus did obſerve, that gold, hidden 
in the bowels!of the earth, was in reſpect of the maſs of the whole earth, 
parvum in mano; but of this ſhort plea it might be truly ſaid (which is 
more/ſtrange) that here was magnum in parvo, | bits, 
And in the arguments of thoſe that argued for the pl. I ſpecially noted, 
that albeit they ſpake according to their on heart, yet they ſpake not out 
of their own head and invention: wherein they followed the counſel 
1b, 3.8, © given in God's book, interroga priſtinam generationem (for out of 
ae dhe old fields muſt come the new corn) & athgenter inve/iiga 
patrum memoriam, and diligently ſearch out the judgments of our tore- | 
fathers, and that for divers reaſons. Firſt, on our own part, hefterni enim 
| ſuugus & ignoramus, & vita noſira ſicut umbra ſuper terram; for we are but 
of yeſterday, (and therefore had need of the wiſdom of thoſe that were be- 
fore us) and had'been ignorant (if we had not received light and knowledge 
from our forefathers) and our days upon the earth are but as a ſhadow, in 
reſpect of the old ancient days and times paſt, wherein the laws have been 
by the wiſdom of the moſt excellent men, in many ſucceſlions of ages, by 
long and continual experience (the trial of right and truth) fined. and 
refined, which no one man, (being of ſo ſhort a time) albeit. he had in 
his head the wiſdom of all the men in the world, in any one age could 
0. L. 9. b. er have eſſected ot attained unto. And therefore it is optima 
„ Pegula, qua nulla oft verior aut firmior in jure, neminem oportet 
eſe ſapientiorem-legibus ; no man ought to take upon him to be wiſer than 
the laws. Secondly, in reſpect of our forefathers. %% (ſaith the text) 
decebunt te, & leguentur tibi, & er corde ſus proferunt eloguia, they hall. 
teach thee,” and tell thee, and ſhall utter the words of their heart, with- 
dur all equivocation or mental reſervation; they (I ſay) that cannot be 
daunted with fear of any power above them, nor be dazzled with the 
applauſe oft the popular about them, nor fretted with any diſcontent- 
ment (the matter of oppoſition. and contradiQtion) within them, but ſhall 
ſpeak the words of their heart, without all affection or infection whatſoever. 
"Alſo in their arguments of this cauſe concerning an alien, they told 
no ſtrange biſtories, cited no foreign laws, produced no alien precedents; 
and char ſor two cauſes: the one, for that the laws of England are ſo, 
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become foreign, ſtrange, and an alien to the ſtate of the queſtion, which, 
being que/lio juris concerning freehold and inheritance in England, is only 
to be decided by the laws of this realm. And albeit | concurred with thoſe 
that adjudged the plaintiff to be no alien, yet do I find a mere ſtranger in 
this caſe, ſuch a one as the eye of the law (our books and book- caſes) 
never ſaw, as the ears of the law (our reporters) never heard of, 
nor the mouth of the law. (for judex eff lex loquens) the Jud es our 
forefathers of the law never taſted: I ſay, ſuch a one, as the ſtomach 
of the law, our exquiſite and perfect records of pleadings, entries, and 
Judgments (that make equal and true diſtribution of all caſes in queſtion) 
never digeſted, In a word, this little plea is a great ſtranger. to the 
laws of England, as ſhall manifeſtly appear by the reſolution of this caſe, 

And now that I have taken upon ine to make a report of their ue method 


arguments, I ought to do the lame as truly, fully, and ſin- that the te- 
cerely as poſſibly I can; howbeit, ſeeing that almoſt _ potter doth 
judge had in the courſe of his argument a peculiar method, . 


and I muſt only hold myſelf to one, I ſhall give no juſt offence to any, 

if I challenge that which of right is due to every reporter, that is, to re- 

duce the ſum and effect of all to ſuch a method, as, upon conſideration 

had of all the arguments, the reporter himſelf thinketh to be fitteſt and 

cleareſt ſor the right underſtanding of the true reaſons and cauſes of the 
judgment and reſolution of the cafe in queſtion, 

In this caſe five things did fall into conſideration, 1. Li- What things 
geantid. 2. Leges. 3. Regna. 4. Alienigena. g. What legal oP rien 
inconveniences would enſue on either fide, in this caſe, 

1. Concerning ligeance: 1. It was reſolved what ligeance was. 
2. How many kinds of ligeances there were, 3. Where ligeance was due. 
4. To whom it was due. And laſt, how it was due. ds will is 

2. For the laws: 1. That ligeance or obedience of the ſubject to the 
ſovereign is due by the law of nature. 2. That this law of nature is part 
of the Rr of England. 3. That the law of nature was before any judi- 
cial or municipal law in the world. 4. That the law of nature is im- 
mutable, and cannot be changed. | Rl a 

3- As touching the kingdoms: how far forth by the act of law the 
union is already made, and wherein the kingdoms do yet remain ſeparate 
and divided. | . VIA | | 

4. Of alienigena, an alien born: 1. What an alien born is in law. 
2. The diviſion and diverſity of aliens. 3. Incidents to every alien. 
4. Authorities in law. 5. Demonſtrative concluſions upon the premiſes, 
that the plaintiff can be no alien. fy tn! Wen | 

5. Upon due conſideration had of the conſequent of this caſe: what 
inconveniences legal ſhould follow on either party. 22207 

And theſe feveral parts I will in this report purſue in ſuch order as they 
have been propounded; and firſt de ligeantia. Ale 

1. (% Ligeance is a true and faithful obedience of the 
ſubject due to his ſovereign. This ligeance and obedience is 
an incident inſeparable to every ſubject : for as ſoon as he is 
born, he oweth by birth-right ligeance and obedjence to his 
ſovereign. Ligeantia eft vinculum fidei and ligeantia eft quaſi legis eſſentia. 
Lageantia eſt I gamentum, quaſi, ligatio mentium ; quia ficut ligamentum' et con- 
nexto articulorum & juncturarum, &c. As the ligatures or ſtrings do 


The iſt genes | 
ral part, wha 
ligeance is, 


knit together the joints of all the parts of the body, ſo doth ligeance join 


together the ſovereign and all his ſubjects, quaſi uno ligamine. Glanville, 
who wrote in the reign of H. 2. lib. g. cap. 4. ſpeaking: of the con- 
nexion which ought to be between the lord and tenant that holdeth by 
homage, ſaith, that mutua debet eſe domini & fidelitatis. connexio, ita quod 
quantum debet domino ex homagio, tantum illi debet dominus 'tx dominto, præter 
ſelam reverentiam, and the Jord (ſaith he) ought to defend his tenant. 
But between the ſovereign and the ſubject there is without compariſon a 
higher and greater connexion ; for as the ſubject oweth to the king his 
true and faithful ligeance and obedience, ſo the ſovereign is to govern | 
and protect his ſubjects, regere & protegere ſubditos ſuos; ſo as between 
the ſovereign and ſubject there is duplex & recipracum ligamen; 
guia ſicut ſubditus regi tenetur ad abedientiam, ita rex ſubdita tenetur 
ad protettionem : merita igitur ligeantia dicitur a ligands, quia continet in ſe 
duplex ligamen. And therefore it is holden in 20 H. 7. 8. a. that there is 
a liege or ligeance between the king and the ſubject. And Forteſcus, 
cap. 13. rex (c) ad tutelam legis corporum & bonorum ſubditorum erectus eft. 
And in the acts of parliament of 10 R. 2. cap. 5. and 11 R. 2+ cap, 1. 
14 H. 8. cap. 2. Cc. ſubjects are called liege people; and in the-acts 
of parliament in 3.77 8. cap. 1. and 35 H. 8. cap. 3. Oc, the king is 
called the liege lord of his ſubjects. And with this agreeth M. ene in 
his book de eæpoſitione verborum, (hich book was cited by one of the 
judges which argued againſt the plaintiff) ligeance is the mutual bond 
and obligation between the king and his ſubjects, whereby ſubjects are 
called his liege ſubjects, Aa they are bound to obey and ſerve him; 
and he is called their liege lord, becauſe he ſhould maintain and defend 
them. Whereby it appeareth, that in this point the law. of England and 


® 5! 


of Scotland is all one. Therefore it is truly ſaid, that: protectis trahit ſub= 


jectionem, & Ker protectianem. And hereby it plainly appeareth, that 
ligeance doth, not begin by the oath in the leet; for many men owe true 
ligeance that never were ſworn in a leet, and the ſwearing in a leet 
maketh no nn as the book is adjudged in 14 H. 4. fel. 19. b. 
This word ligeance is well expreſſed by divers ſeveral names or 5 Ia. 
which, we find in our books. Sometimes it is called the obedlence or 
obeyſance of the ſubject to the king, obedientie regi, 9 B. 4. J. b. q E. 4. 6. 
(e 2. K. 3. 2. a. in the book of Entries, Sections firm” 7. 14 H. 8. cap. 2. 
22 H. 8. cap. 8. He. Sometimes he is called. a natural liege man that is 
born under, the power of the king, /ib: pote/tate. regit, 4 H. 3. (f) tit. 
Dower. Vids the ſtat, of 11 f. z. c. 2. Sometimes ligeance, is called. 
foith, fides, ad fidem. regis, Eg. Bracteu, Who wrote in the reign of 
H. 3. l. 5. tracfat de exception, cap. 24. fol: 427; I etiam alia exceptio 


copious in this point, as, God willing, by the report of this. caſe, ſhall 
appear; ehe other, leſt their arguments, concerning an alien born, ſhould 
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gui ſuit ad fm regis Franc', Cc. And Fleta (which book was made 
n the reign of E. 1.) agreeth therewith; for J. 6. c. 47. de except” ex 
omiſſiond participis, it is ſaid, - vel dicere potuit, quod nibil ju is clamare poterit 
tanguam part 4% quod eff ad fidem regis Franciæ, quia alienigene repelli 
dibent in Angl ab agendo, dinee furrunt ad fidem reg Angl'. Vide 25 E. 3. 
di naiv ultra mare, faith and ligeance of the king of Ain and Litt. 
lib. a. cap. Homage, (a) ſaving the faith that I owe to our ſovereign lord 
the king ; and Glenv. l. 9. c. 1. ſatua fids debita dum regi & heredibus ſiuis. 
Sometimes ligeance is called ligealty, 22 AF. pl. 25. By all which it 
evidently” appeareth, that they that are born under the obedience, power, 
faithz'ligealty,- or ligeance of the king, are natural ſubjects, and no 
aliens, 80, as ſeeing now it doth appear what ligeance is, it followeth 
in order, that we ſpeak of the ſeveral kinds of ligeance. But herein we 
; need to be very _ for this caveat the law giveth, ubi lex non diſtinguit, 
ner ms diflinguere debemus; and certainly lax non diftinguit, but where om- 

nia membra dividentia'are' to be found out and proved by the law itſelf. 
How many . 2+ There is found in the law 4 kinds of ligeances ; the 
kines of lige- firſt is, I geantia naturalis, abſoluta, pura & 92 and this 
ates | 
dv. |  Jigenntia, and he that oweth this is calle ſubditus natus, The 
ſscond'is called hgeantia' acquijita, not by nature but by acquiſition or 
denization, being called a denizen, or rather donaizon, be- 
CoLit129-% cauſe he is ſubditus datus, T'be third is ligeantia lcalis, wrought 
by the law, and thar is when an alien that is in amity cometh into Eng- 


land, becauſe as long as he is within England he is within the king's 


rection'z therefore ſo long as he is here, he oweth unto the king a 
ah er Baan ligeance, for that the one (as it hath been ſaid) draw- 
eth the other. The fourth is a legal obedience, or ligeance which is 
called legal, becauſe the municipal laws of this realm have'preſcribed the 
order and form of it; and this to be done upon oath at the torn or leet. 

„ue firſt, that is, ligeance natural, c. appeareth by the 
Le fſaid acts of parliament, wherein the king is called natural 


turn, 


* 


Co. Lit, 129.2. = e lord, aud his people natural liege ſubjects. This alſo 


: appear in the indictments of treaſon (which of all other 
things ate the moſt curiouſly and certainly indicted and penned) for in 
Di 1 & hens ry proc; domino aliter & 

Due m fei & li grant fur, quod præ fats naturaliter 
de jurs impenuere debuit, mini me 2 | age Revinela Pool was in- 
difted'in' 30 H. g. for committing treaſon contra dom regem ſupremum & 
naturalem dominum ſuum. And to this end were cited the indiftment of 
Edward duke of Semerſet in 5 F. 6. and many others both of ancient and 


later times. But in the indictment of treaſon of John Dethick in 2 & 3 


Phil. & Mar. it is ſaid, quod prad Johannes machinans, &c. prædidt do- 
minum Philippum & domunam Mariam 8 d minos ſuos, and omitted 
(naturales) becauſe king Philip was not his natural liege lord. And of 
„this point more ſhall be faid when we ſpeak of local obe- 
: contie ar- dience. The ſecond. is /igeant' acquiſita, or denization; and 
FR this in the books and records of the law appeareth to be 
." - » three-fold, 1. Abſolute, as the common denizations be, to 
them and their heirs, without any limitation or reſtraint, 2. Limited, as 
when the king doth grant letters of denigation to an alien, and to the 
heirs 02 males of his . as it ap thing E. 4. fol. 7, 8. in Bag- 
got's caſe; or to an alien for term of his life, as was granted to J. Reynel, 
ir H. 6. 3. It may be * upon (c) condition, for (4) c#jus gt dare, 
jus eff diſponere, whereof | have ſeen divers precedents. And this deni- 
zation of an alien may be effected three manner of ways; by parliament, 
as it was in 3 H. 6. 35. in Dower; by letters patent, as the uſual man- 
ner is; and by conqueſt, as if the * and his ſubjects ſhould conquer 
another kingdom or dominion, as well antenati as prfinati, as well they 
| which fought in the field, as they which remained at home, for defence 
= of their eountry, or ory gh te elſewhere, are all denizens of the kingdom 
1 or dominion donqueted. Of which point more ſhall be ſaid hereafter, 
3 | Ligeantis 3. Concerning the local obedience it is obſervable, that as 
b.. there is a local protection on the king's part, ſo there is a (e) 
-, - © Jocal ligeance of the ſubjects part. And this appeareth in 
4 Mar. Br. 32. (f) & 3& 4 Phil. & Mar. Dyer, 144. Sherley a French- 
man, being in amity with the king, came into England, and joined with 
divers ſubjects of this realm in treaſon againſt the king and queen, and 
the indictment concluded (g) contra /igeant' ſuæ debitum ; for he owed to 
the king a local obedience, that is, fo _ as he was within the king's 
protection; which local obedience being but momentary and uncertain, 
is yet ſtrong enough to make a natural ſubject, for if he hath iſſue here, 
| an iſlue is (b) a natural born ſubject; d fortiori, he that is born under 
VY tte natural and abſolute li e of the king (which, as it hath been ſaid, 
3 is alta ligeantia) as the plaintiff in the caſe in queſtion was, ought to be 
3 2 En born ſubject ; for ſocalis Iigeantia iff ligeantia infivia & minima, 


& maxime incerta. And it is to be obſerved, that it is nec cœlum, iet folum, 


5 neither the climate nor the ſoil, but Iigcantia and abedientia that make the 
+ . ſubject born; for if enemies ſhould come into the realm, and poſſeſs a 
. town or fort, and have iſſue there, that iſſue is no ſubje@ to the king of 
gland, though he be born upon his foil, and under his meridian, for 

that he was not born under the ligeance of a ſabje&, nor under the pro- 


tection of the king. And concerning this local obedience, a precedent 
was Cited in 3 Eliz. when Stephane Ferrara dr Gamm, and Emanuel 
Lewis Tiuoco, two vgueſt born, coming into Zigland under queen Eliaa- 
beth's fafe congutt, and living bere under her protection, joined" with 
doctor Lopes in treaſon. within- this realm agiinſt her majeſty : and in 
this eaſe two points were reſolved by the Judges: Firſt; that theit in- 


dictment ought to begin, that they intended treaſon contrg deminam regi- 
nam, Ce. omitting theſe words (naturalem admin ſum and ought to con- 
clude contre (i) hgeant' ſux debitum.” But if an (4) alien enemy come to 
Invade this realm, and be taken in war, he cannot be indicted of treaſon ; 
Her the indieiment cannot” conclude contra ligrant ſua debitam, for he 
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originally is due by nature and birth-right, and is called a/ta 


„ 8. it is ſaid, pred” diminus 


16. The Cofe of the Poſtnati; or of the Union of 


| never was in the protection of the king, nor ever owed any manner of 
ligeance unto him, but malice and enmity, and therefore he ſhall be put 
to death. by martial law. And ſo it was in anne 15 H. 7. (I) in Periin 
Warbick's caſe, who, being an alien born in Flanders, feigned himſelf to be 
one of the ſons of Edward the fourth, and invaded this realm with great 
power, with an intent to take n him the Aignity royal: but being 


% 


taken in the war, it was reſolved by the juſtices, that he could not be 
puniſhed by the common law, but before the conſtable and marſhal (why i 
had ſpecial commiſſion under the great ſeal to hear and determine the ſans Rt 
to „ law) he had ſentence to be drawn, hanged, and 
s- executed accordingly. And this appeareth in the 
book of Griffith 17 by an extract out of the book of Hu bart, 


accordin 
quartered, which w 


attorney-general to king a 
4. Now are we to ſpeak of legal ligeance, which in our 1/7 
books, vis. 7 E. 2. tit. Avowry 211. 4 Bl. g. fol. 42. 13 F. 3. af. " 
tit; Auotury 120, Cc. is called ſuit royal, becauſe that the 

ligeance of the ſubject is only due unto the: King. Ihis oath of. ligeance 
appeareth 3 who wrote in aun 5 E. x. cap. 29, (and , Z 68. 
is yet commonly in uſe to this day in every leet) and in ur 
books; the effect whereof is: You mall Hear, that from this day for- 
ward, you ſhall be true and faithful to our ſovereign lord king James, 


mage intended unto him, that you ſhall not defend. | 
© mighty God.” The ſubſtance and effect hereof is as hath been faid due 
by the law of nature, ex iuſlitutione nature, as hereafter ſhall appear. Ihe 


form and addition of the oath is, ex proviſiene hominis. In this oath of 7 5 


ligeance five things were obſerved. 1. That for the time it is indefinite, 
and without limit, from this day forward.“ Secondly, two excellent 
qualities are required, that is, to be * true and faithful.” 3. To whon, 
to our ſovereign lord the king, and his heirs:“ (and albeit g, Z 0, , 


| Britton doth ſay, to the king of England, that is ſpoken prenter | 
excellentiam, to defign' the perſon, and not to confine: the ligeance ; for a 


_— doth not ſwear his ligeance to the king, only as king of England, 
and not to him as king of Scetland, or of Ireland, Sc. but generally to 
the king,) 4. In what manner; and faith and troth ſhall. bear, Oc. of 
life and member, that is, until the letting out of the laſt drop of our 
deareſt heart's blood. 5. Where and in what places ought theſe things 
to be done, in all places whatſoever; for, you ſhall neither know not 
hear of any ill or damage, c.“ that you. ſhall not defend, &c. ſo as 
natura! * is not eiteumſeribed within any place. It is holden 12 
H. 7. 18. 
his e that is, to be true and faithful to the king; and if he be 
once ſworn for his ligeance; he ſhall not be ſworn again during his life. 
And all letters patent of denization be, that the patentee ſhall behave 
himfelf tanguam verus & fidelis ligeus domini regis. And this oath of li- 
geance at the torn and leet was firſt inſtituted by king Arthur; for fo 1 


mines debent jurare, Sc. in Folkemote, & fimiliter omnes praceres regni, & 
milites & hbori homines univerſi totius regni Britann' facere debent in pleno 
Folkemote' fideltatem domino regi, &c. Haur legem invenit Arthurus, gui 
quondam fuit inclyeiſſimus rex Britonum, &c. Hajus ligis authe= c 1, 65 
ritate oxpulit Arthurus rex Saracenos et inimicos a rigno, Mc. „ b. 3732, b. 
et hajus legis authoritate Etheldredus rex una et codem die per uni- 
verſum regnum Danos occidit. Vid Lambert inter leges regis Eds 
wardi, * &c. fol. 135 & _ By this it a eth, when See L. L. 
and from whom this legal 3 had his inſtitution, , * 
within this realm. Ligeantia in the caſe in queſtion is meant 20. 
and intended of the firſt kind of ligeance, that is, of ligeance/ 
natural, abſolute, Qc. due by nature and birth- right. But if the plain- 
tiff's father be made a denizen, and purchaſe lands in England 
ſcend tv the plaintiff ; for that the king by his letters patent 
may make a denizen, but cannot naturalize him to all purpoſes, as an 
act of parliament may do; neither can letters patent make any inheritable 
in this caſe, that by the common law cannot inherit. And herewith 
agreeth 36 H. 6. tit. Denizen, Br. 9. | n i 
Homage in our book is two-fold, that is to ſay, homagium 
ligeum, and that is as much as ligeance, of which Bradton 
ſpeaketh, J. 2. c. 35+ F 70. Soli regi debet ſiue duminis ſeu ſer- 
vitio, and there is homagium frodaſe, which hath his original 
by tenure. In Fit. Nat. Breu. 269. there is a writ for re- 
ſpiting of this later homage, which is due ratione feed: five tenure e ſciatis 
quod reſpectuamus homuginm nobis de terr” et tenementis que tenenter de nobis 
in capite debit”. But homagium ligeum, i. ligeantia, is inherent and inſe- 
parable, and cannot be relpited, a6 | l 
3. Now are we come to (and almoſt paſt) the conſideration 
of this circumſtance, where natural ligeance ſhould. be due: birne 
for by that which hath been ſaid, it appeareth, that ligeauce, {Vo 
and faith and truth, which are her members and parts, are 
qualities of the mind and ſoul of man, and cannot be circumſcribed 
within the predicament of 2561; for that were to confound predicaments, 
and to go about to-drive (an abſurd and impoſſible tning) the predica- 
ment of quality into the predicament of wiz, Non reſponditur ad banc 
guaſtlonem, ubi of? To ſay, veras et fidelus ſubditus eft ſed ad; hanc que- 
Hionem, qualit qi Retie & apte roſpondetur,” verus & fidelis ligent, Cc. 1 
But yet for the greater illuſtration. of the matter; the point was handle 
by itſelf, and that ligeance of the ſubject was of as great an extent and 
latitude,” as the roys! power and protection of the king, ot d conver/e. lt 
ap th by the ſtat. of 1 H. 7. cap. fe and 2 F. 6. cp. a. that the ſub · 
ts of England are bound by their ligeance to go with the king, c. in his 


two fold, 
Co. Lit, 
6<. b. 

V aug, 279. 


i) 3 lust. 11, Dy. 145. pl. 63+ Canply 185, Heb. 271. Go. Lia . (hf lad. 3, 1 


| watsy/as well within the realm, c. as wichout. And therefore we daily le, 


, 4*C6.7, b. 3 Ind. 192. 2 zg 134 Hard, G18. lin Rep. 221. 


we „% {f) N. N. G. 485% /, Hab 29, Cor Lit. tag. a. Dyer 245. pl. 6% 


that 


4 'Y 


and his heirs, and truth and faith ſhall bear of life and member, and 5 3 
© terrene honour, and you ſhall neither know nor hear of any ill or da. XX 
So help you Al- 


. that he, that is ſworn in the let, is ſworn to the king for 


read, inter leges ſancti Edwardi regis ante Congu cap. 35. 
Et quod omnes prinripes & comites, preceres, mil tes bf liberi ho- RIS nh 


to him and his heirs; and die ſeiſed, this land ſhall never de- C. Li. 8. 


Homage is 


Wi; 

Ds 

e 
"Fe 


* 


that 


cas out © 


8 Iſſe of Man, Ce. 


Hh ' Inſt, 528. 
W ſort they were to be 


EZ manner and form as after was declared by the ſaid ſtatutes, which ſeem 


de Lyons ob/idum no/trerum, qui de licentid nefird'ad partes tranſmarinas pro- 
_ ftAurus , pro finantia magiſtrorum ſrorum predier obtinenda vel deferenda, | 


„ ind in Angl' redeundo, ut præd oft, in perſond, bonis, aut Febus ſuts, non 
| Jnferatis, ſeu quantum in vibis eft alis 
den, Ce. aut gravamen. Sed eum potius 
us ſumptibus 


is was, when Lyem in France ( bordering. upon "Burgundy, "an ancient” 


: 
o 
* 


cn. Lit 130. 


ither Ireland, or any other of his majeſty's dominions, be in- 

rr scon or inſurrection, the king of England ſendeth his ſub- 
f England, and his ſubjects out of Scotland alſo into Ireland, for 
the withſtanding or ſupprefling of the lame, to the end his rebels may feel 
the ſwords of either nation. And ſo may his ſubjects of Guernſey, Tuer, 
; be commanded to make their ſwords good againſt either 
bel or enemy, as occaſion ſhall be offered. Whereas if natural ligeance 
f the ſubjects of England ſhould be local, that is, confined within the 
Far of England or Scotland, &c. then were not they bound to go out of 
the continent of the realm of England or Scotland, &e, And 
the opinion of Thirninge in 7 H. 4. tit. Protec! 100. is thus 
to be underſtood, that an Engliſb ſubject is not compellable 
the realm without wages, according to the ſtatutes of 1 E. F 
c. 7. 18 E. 3. c. 8. 18 H. 6.c. 19. Cc. 7 H. 7. 4. 1. f 
8. c. 5. Ce. In ann. 25 E. 1. Bigot carl of Norfolk and Suf- 
and earl marſhal of England, and Bobun earl of Hereford and high 
conſtable of England, did exhibit a petition to the king in 
French (which I have ſeen anciently recorded) on the behalf 
of the commons of Eng and, concerning how and in what 
employed in his 1 1 wars out of the realm of 
England; and the record faith, that, po/? multas & varias 
altercationes, it was reſolved, they ought to go but in ſuch 


feſted with 


Maynard 8 


E. 2, for 


2 laſt. $28. 


to be but declarative of the common law. And this doth plentifully and 
manifeſtly appear in our books, being truly and rightly underſtood. In 
3H. 6. tit. 01h ce 2. one had the benefit of a protection, for 
that he was ſerit into the king's wars in comitiva of the protector 
and ir appeareth by the record, and by the chronicles alſo, 
that this employment was into France; the greateſt part 
thereof then being under the king's actual obedience, ſo as 
” the ſubjects of England were employed into France for the 
defence and ſafety thereof : in which caſe it was obſerved, that ſeeing 
the protector, who was prorex, went, the ſame was adjudged a voyage 
royal. 8 H. 6. fol. 16. b. the lord Talbot went with a com- 


Co. Li. 130. 
b. | 


Fits, protect. pany of Engliſhmen into France, then alfo being for the greateſt 
oe cp 8 ”— actual obedience of the king, who had the be- 


nefit of their protections allowed unto them. And here were 


obſerved the words of the writ in the Regiſter, fol. 88. where it appeareth 
that men were employed in the king's wars out of the realm per præceptum 


noftrum, and the uſual words of the writ of protection be in ob/equio 
428 neflro, * 32 H. 6. fol. 4. a. it appeareth, that Engliſhmen 
protect. 13. were preſſed into Guytenne, + 44 E. 3. 12. a. into Gaſcoyne 
1 Fits, with the duke of 'Lancafter, 17 H. G. tit. Protection, into | 
| nap . Ab Gaſcoyne with the earl of Huntington, ſteward of Gutenne, 11 
25, and 12 H. 4. 7.4. into (a) Ireland, and out of this realm 
In. with the duke of Gloucefter and the lord Knolles: vide (b) 19 
proteQ, 36. x77. 6. 35 5b. And it appeareth in 19 Ed. 2. tit. Avawry 


224. 26 Aſſ. 66. 7 H. 4. 19, Cc. that there was forinſecum Fervitium, 
foreign ſervice, which Bracion, fol. 36. calleth regale ſervitium; and in 
Fitz. N. B. 28. that the king may ſend men to ſerve him in his wars be- 
ond the ſea. But thus much (if it be not in ſo plain a caſe too 

that ſuffice for this point for the King's power, to command the ſervice 
of his ſubjects in his wars out of the realm, whereupon it was concluded, 
that the ligeance of a natural-born ſubject was not local, and confined 
only to England. Now let us ſee what the law faith in time of peace, 
concerning the king's protection and power of command, as well without 
the realm, as within, that his ſubjects in all places may be protected from 
violence, and that juſtice may equally be adminiſtered to all his ſubjects. 
In the Regiſler, fol. 25 b. Rex univerſis & ſingulis admirall', caſtellan', 

_ euſtedibus caſlrorum, villar, & aliorum fortalitiorum prepoſitis, vitecom” majo- 
ribus, cuſlumaniis, cuſtadib* portuum, & alior bocor” maritimor ballivis, miniſir', 
alis ſidel' fuis, tam in tranſmarintis quam in ciſmarinis partib' ad quos, c. 
ſaluiem. Sclatis, quod ſuſcepimus in protectionem et Geller neſtram, necnon 
ad ſaluam et ſicuram gardiam noſtram W. veniendo in regnum neſtram Angl', 
et poteflatem noftram, tam per terram quam per mare cum uno valetto ſuo, ac 
res ac bond ſud quacungue ad tractand cum dilefto'nefiro & feli L. pro re- 
- demptione priſonarii ipſius L. infra regnum & get +0 noſtram pred” per ſex 
menſes morando & exinle ad propria radeundo. Et ideo, &c. quod ipſum W. 
cum valetto, rebus et bonts fir præd veniendo in regn' & poteſtat noſtram 
præd tam per terr quam per mare ibid ut praditr ęſi ex cauſd antedidta mo- 
rande, & exinde ad propria redeundo, manuteneatis, protegatis, & defendatis ; 
non inferentes eis, &c. ſeu gravamen. Et fi quid eis forisfattum, c. refor- 
. mart faciatis. In cujus, Qc. per ſex menſes duratur'. T. Fe. In which 
writ three things are to be obſerved. 1. That the king hath fidem & 
fideles in partib' tranſmarinis, 2. That he hath protection” in parti” — . 
marin it. 3. That he hath pote/latem in partibus tranſmarinis. In the Re- 
Liſier, fel. 26. Rex uniuerſis & fingulis admirallis, caſtellams, euftodibus 
caftrirum, viliarum, et aliorum fortalitiorum prepoſitts, vicecom" majoribus, 
cuſlumariis, cuſlodib' portuum, rmorum ballivi 
et aliis fidelibus ſuis, tam in tranſmarinis quam in ciſmarinis partibus ad quis, 
Ee. ſalutem. Sciatts-quod 0 per in protecłionem et defenſionem no/tram, 
' mecnon' in ſalvum & fheunnum condutium neftr' I. valettum P. et L. Burgenfium 


undd ad partes pra dicbas ibidem mos ande, et exinde in AngP redeundo, © Et 
_ Idto wabis mandanus, quid tidem I. cundo ad partes pred” ibidm morando, 


the Realm of Scotland with England. 


alior” locor maritimorum ballivis, miniſtris, | 


the kingdom, 
of the king of his kingdom of England :;. which afterwards the lord chan 
cellor and the chief juſtice of the X. 


inſerri permittatis' injutiam,  moleſ- 

| li et ſecurum conduttum, eum 

per loca paſſus, Fits diftriftds veſtras tranfurit, et ſuper hoc Ne aire 
bere faiatis, Et fi quid cis ferigfactum fuerit, &c. refor- | 


, mare faciatis. In ciſus c. per tres ann durat I. Sc. And certainly 


friend to England] was under the actual obedience of king H. 6. For 


__— 
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the king commanded fidelibus ſuis, his faithful magiſtrates there, that 


* 


89 


if any injury were there done, it ſhould be by them reformed and re- 
drefled, and that they ſhould protect the party in his perſon and goods in 
peace. In, the Regiſter, fol. 26. two other writs. Rex omnibus ſeneſ- 
challis, majoribus, juratis, paribus præpaſitis, balltvis et fidelibus ſuis in ducatu 
Aquitaniæ ad gu, &c. ſalutem, Dia dilecti nobis T. et A. cives civitat? 
Burdegal' coram nobis in cancellar' niſt' Angl? et Aquitan' ura ſua proſe- 
quentes, et metuentes ex veriſimilibus conecturts per guoſdam ſibi com- 
minantes tam in corpore quam in rebus ſuis, ſibi 700. grave damnum 
inferri, ſupplicaverunt nobis ſibi de protectione regia providere : nos vo- 
lentes diftos T. et A. ab oppreſſionibus indebitis preſervare, ſuſcepimus ipſos 
T. et A. res ac juſtas poſſeſſiones et bona "ray quecunque in protectionem et ſal- 
vam gardiam noſtram ſpecialem. Et vobis et cuilibet veſirum injungimus et 
mandamus, quod ipſos I'. et A. familias, res ac bona ſua quzcunque a violen- 
tiis et gravaminibus indebitis defendatis, et ipſos in juſtis poſſeſſionibus ſuis 
manuteneatis, At fi quid in præjudicium hujus protettionis et ſalve gardie 
noir attentatum inveneritis, ad flatum debitum reducatis. Et ne guis ſe poſſit 
per ignorantiam excuſare, preſentem protedtionem et jalvam gardiam noſtram 


faciatts in locis de quibus requiſiti fueritis infra diſtrie veſtrum publice inti- 


mari, inhibentes omnibus et ſingulis ſub pars gravibus, ne dittts A. et L. ſeu 


famulis ſuis in perſonts ſeu rebus ſuis, injuriam, moleſtiam, damnum aliguad in- 


et penocellas noſtras in tows et bonis ipſorum T. & A. in 


ferant * gravamen : 


fignum protectionis et ſa gard' memorat', cum ſuper hoc requiſiti fueritis, appa- 


natis. In cujus, Ic. dat in palatio no/lro Weitm” ſub magni figilli teftimonio, 
ſexto die Auguſti anno 44 E. 3.—Rex untverſis et ſingulis x nr _ 
bular”, caftelianis, prepoſji”, miniſi', et omnib' ballivis et fidelibus ſuis in domi- 
nio noſtro Aquitan' con/titutis ad quos, &c. ſalut'. Volentes G. et R. uxor 
eius favore projequi gratioſe, ipſos G. et R. homines et familias ſuas ac juſtas 
poſſeſſiones, et 2 quacungue, ſuſcepimus in protectionem et defenſionem noſ- 
tram, necnon in ſalvam gardiam naſtram ſpecialem. Ft ideo vobis et 4 
veftrum injungimus et mandamus, qued ipſos G. et R. corum homines, familias 
ſuas, ac juſtas poſſeſſiones et bona ſua quacunque manuteneatis, protegatis, et 
defendatis: non inferentes eis, ſeu quantum in vobis eft ab aliis inſerri permittentes, 
injuriam, moleſtiam, damnum, violentiam, impedimentum aliquod ſeu gravamen. 
Et js quid eis forisſact, injuriatum vel contra eos - indebite attentatum fuerit, 
id eis fine dilatione corrigi, et ad flatum debitum reduci faciatis, prout ad vos 
et quemlibet veſirum noveritts pertinere: penocellas ſuper domibus ſuis in ſignum 
præſentis ſalæ gardiæ noſiræ (prout moris erit ) facientes. In cujus, &c. per 
unum annum duratur. I. Sc. By all which it is manifeſt, that the 
protection and government of the king is general over all his dominions 
and kingdoms, as well in time of peace by juſtice, as in time of war 
oy the ſword, and that all be at his od and under his obedience. 
ow ſeeing power and protection draweth ligeance, it followeth, that 
ſeeing the king's power command and protection extendeth out of Eng- 
land, that ligeance cannot be local, or confined within the bounds 
thereof. He that is abjured the realm, gui abjurat regnum 
amittit regnum, ſed non regem, amittit patriam, ſed non patrem 
patriz : tor notwithſtanding the abjuration, he oweth the king his 
ligeance, and he remaineth within the king's protection; for the kin 
may pardon and reſtore him to his country again. So ſeeing that 
ligeance is a quality of the mind, and not confined within any place; it 
followeth, that the plea, that doth confine the ligeance of. the plaintiff 
to the kingdom of Scotland, infra ligeantiam regis regni ſui Scotia, & ex- 
tra ligeantiam regis regni ſui Angliæ, whereby the defendants do make one 
local ligeance for the natural ſubjects of England, and another local 
ligeance for the natural ſubjects of Scotland, is utterly inſufficient, and 
againſt the nature and quality of natural ligeance, as often ithath been ſaid, 
And Coke, chief juſtice of the court of Common Pleas, cited a | 


Catoly 139. 


ruled caſe out of Hingham's reports, tempore E. A, which in Cubes 
his argument he ſhewed in court written in parchment, in an }, Ca 
ancient hand of that time. Conſiance de N. brought a writ of Hingham, l 
ayel againſt Roger de Coblodite, and others, CP in the writ, Ele 
and counted that from the ſeiſin of Roger her grandfather it Pofnaci 91, 
deſcended to Gilbert his ſon, and from Gilbert to Conſlance, 9* | 


as daughter and heir. Sutton dit, fir, el ne doit eſte reſponde, pur ceo que 
el eft Francois & nient de la ligeanze hs a la foy 8 17 5 A 


judgement ſi el doit action aver: that is, ſhe is not to be anſwered, for that 


ſhe is a French woman, and not of the ligeance, nor of the faith of Eng- 
land, and demanded Judgment, if ſhe this action ought to have. Bere- 

ord (then chief juſtice of the court of Common Pleas) by the rule of the 
court diſalloweth the plea, for that it Was too ſhort, in that it referred 


ligeance and faith to England, and not to the king. And thereupon Sut- 


ton ſaith as followeth; i, nous voilomus averre, que el ne «ft my de la ligeance 
Denglitterre, ne @ la fen le roy, ei demand jugement, et fi, vous agardes que ol 
doit efte reſponde, nous dirromus afſets es that is, ſir, we will aver, Note. 

that ſhe'1s not of the ligeance of England, nor of the faith of ß 


the king, and demand judgment, c. Which latter words of the ple 
(nor of the faith of the king) referred faith to the king. indefinitely and 


generally, and reſtrained not the ſame to England, and thereupon the 
plea was allowed for good, according to the rule of the court: for the 
book ſaith, that afterward the plaintiff defired leave to depart from her 
writ. © The rule of that caſe of Cobledike, did (as Cote chief juſtice ſaid ) 
over-rule this caſe of Calvin, in the very point now in queſtion ; for that 


the plea in this caſe doth not refer faith or ligeance to the king indeh- 


nitely and generally, but Jimiteth- and reſtraineth faith and ligeance to 


extra ligeantiam regis yigni ſur Angliz, out of the ligeance 
or | g', Bench, haying copies of the ſaid 
ancient report, affirmed in their arguments. So as this point was thus 
concluded, ”qued ligeantia: naturalis nullis dlaufirts coercetur, nullis metis re- 


Frænatur, nullit finibus prumiiu rt... 
4 8. By that which bath been ſeid it appeareth, that 1 ben 
this ligeance is due only to the king; ſo as therein the quef- and bow: 
tion is not now, cui, ſed-quemoue debetur. - It is true, that the ; ag 5. 


king hath two capacities in him: one a natural booy; being: 


deſoended of the blood royal of the realm i and this body ic ef dhe creation 
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yo 
of Almiglity God, and is ſubje& to death, infirmity, and ſuch like: 
| the other is a | volitick body or capacity, fo called, becauſe it 


[| Politick. is framed by the policy of man (and in 21 E. 4. 39. b. is 
Wie” called a m Mica! body ;) and in A. capacity the king is eſ- 
immortal, inviſible, not ſubject to death, infir- 


teemed to 
mity, infaney, (a) nonage, &c. Pl. Com. in the caſe of the lord Barkley 


238. and in the caſe of the Duchy 213. 6 E. 3. 291. and 26 Aſſ. pl. 54. 
Now ſeeing the king bath but one perſon, and ſeveral capacities, and one 

litick capacity for the realm of Englund, and another for the realm of 
Scotland, it is neceſſary to be conſidered, to which capacity ligeance is 


que. 


king (which is ever accompanied with the politick capacity, and the pe- 


litick capacity as it were appropriated to the natural capacity) and it 1 
not due to the politick capacity only, that is, to his crown or kingdom 
diſtinct from his natural capacity, and that for divers reaſons. Firſt, every 


fubject (as it hath been affirmed by thoſe that argued againſt the plain- 


u 
tiff is preſumed by law to be ſworn to the king, Which is to his natural 
perſon, and likewiſe the king is ſworn to his ſubjects, (as it appeareth in 
Bratton, lib. 3. de actionibus, cap. 2 fol. 107.) which oath he taketh in 
his natural perſon : for the politick capacity is inviſible and immortal ; 
nay, the politick body hath no ſoul, for it is framed by the policy of 
man. 2. In all indictments of treaſon, when any do intend or compaſs 
mortem & deflruftionem domini regis (which muſt needs be underſtood of 
his natural body, for his politick body is immortal, and not ſubject to 
death) the indictment concludeth, contra (b) ligeantiæ ſue debitum ; 
e, the ligeance is due to the natural body. Yide Fit. Juſtice of 
eace 53. and Pl. Com. 384. in the earl of N caſe. 3. It is 
true, that the king in genere dieth not, but, no que ion, in indiuiduo he 
dieth: as for example, H. 8. E. 6. Cc. and queen Elix. died, otherwiſe 
you ſhould have many kings at once. In 2 and 3 Ph. and Mar. Dyer 
128. (c) one Conflab e diſperſed divers bills in the reets 1n the night, in 
which it was written, that king E. 6. was alive and in France, Cc. and 
in Coleman ited to and 
was king Edward the fixth. And this being ſpoken de individuo (and ac- 
companied with other circumſtances) was reſolved to be high treaſon ; 
for the Ae e was attainted and executed. 4. A (4) body poli- 
tick (being inviſible) can as a _ politick neither make or take ho- 
mage: Vide 33 H. 8. tit, Fealty, Brook 15. 5. In fide, in faith or li- 
ought to be feigned, but ought to be ex fide non ficta. 
The king holdeth the kingdom of England by birth-right inherent, 

by deſcent from the blood royal, whereupon ſucceſſion doth attend; and 
therefore it is uſually faid, to the king, his heirs, and ſucceſſors, wherein 
heirs is firſt named, and ſucceflors is attendant upon heirs. And yet in 
our ancient books ſuceeſſion and ſucceſſor are taken for hereditance and 
heirs. Bract. lib. 2. de acquirends rerum dominio, e. 29. Et ſciend oft, 
Ju, hereditas oft ſucceſfo in univerſum jus quod defuntIus anteceſſor habuit, ex 
hs quacungue degulſitionis vel ſucteſſonis, & alibi affinitatis jure nulla ſuc- 


gener, 8 
5. 8 


ermittitur. But the title is by deſcent. By queen Elizabeth's death 
the own and kingdom of Bngland deſcended to his majeſty, and he was 
fully and abſolute] thereby king, without any eſſential ceremony or act 
to be done ex 55 Fatt for coronation is but a royal ornament and ſo- 
lemnization of the royal deſcent, but no part of the title. In the firſt 
year of his majeſty's reign, before his majeſty's coronation, Watſon (e) 
and Clerke, ſeminary prieſts, and others, were of opinion, that his ma- 
jeſty was no complete and abſolute king beſore his coronation, but that 
cyronativn did add a confirmation and perfection to the deſcent; and 
therefore (obſerve their damnable and damned W ee F. by 
ſtrength and power might beſore his coronation take him and his royal 
iſſue into their poſſeſſion, keep him priſoner in the Tower, remove ſuch 
counſellors and great officers as pleaſed them, and conſtitute others in 
their places, Ic. and that theſe and other acts of lie nature could 
not be treaſon againſt his majeſty, before he were a erowned king. But 
it was Clearly reſolved by all' the judges of England, that preſently. by the 


7 


deſcent his majeſty was completely and abſolutely king, without any th 


eſſential ceremony or act to be done er pe farts. and that (/). coronation 
' was but a royal ornament, and outward ſolemnization of the deſcent. 
And this appeareth evidently by infinite precedents and book«caſes ; as 
(taking one example in a caſe ſo clear for all) king Hemy VI. was not 
crowned'until the eighth year of his reign, and yet divers men before his 
coronation were attainted of treaſon, of felony, &c. and he was as abſo- 
lute and complete a king, both for matters of judicature, as for grants, 
e. before his coronation, as he was after, as it appeareth in the Reports 

| 6, and 7 years of the ſame king. And the like 


of the 15 2 i „ 
might be produced 2 many other kings of this realm, which for brevity 
in a Caſe ſo clear I omit. By which it manifeſtly appeareth, that by the 
| laws of England there can be no“ interregnum within the ſame, 
If the king be ſeiſed of land by a defeaſible' title, and dieth 
ſeiſed, this deſcent ſhall toll the entry of him that right hath, 
as it appeareth by 9g (g) Z. 4. 51. But if the next ing had 
it by ſucceſſion, that ſhould take away no entry, as it appear- 
| eth by Littleton, fol. * 
land to the king who dieth ſeiſed, this deſcent taketh away the entry of 
the infant, as it is ſaid in 34 H. 6. fol. 34. [b) 45. lib. Aff. pl. 6. Plow. 
"Com. 234. where the caſe Was; king Fl. 3. gave à manor to his brother 
the earl of Corntal in tail (at what time the ſame was a ſee · ſimple condi- 
tional) king H. 3. died, the earl before che ſtatute of nit tian 
(having no iſſue) by deed exchanged the manor with warranty for other 
| fo in fee, and died without iſſue, and the warranty and aſſets deſcend- 
ed upon his nephew king Edward I. and it was adjudged, that this warran- 
ty and aſſets, which deſcended upon the natural perſon of the king, barred 
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And it was reſolved, that it was due to the natural perſon of the 


cet, in London, he pointed to a young man, and ſaid that he 


If a diſſeiſor of an infant convey the 
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16. The Cafe of the Poſtnati, or of he Union of 


father and the ſon, fo cover the treaſon hatched in their hearts, invented 
this damnable and damned ppinion, that homage and oath of ligeance wa; 
more by reaſon of the king's crown (that is, of his politic capacity) than 
by reaſon of the perſon of the king, upon which opinion they inferred 
execrable and deteſtable confequences. 1, If the king do not demean him. 
ſelf by reaſon in the right: of his crown, his lieges be bound by oath t, 
remove the king. 2. Seeing that the king could not be reformed by ſuit 
of law, that oyght to be done by the (word, 3. That his 
lieges be bound to govern in aid of him, and in default of 
him. All which were condemned by two parliaments ; one 
in the reign of Ed. 2. called Exilium Hugonis le Spencer, and 
| the other in ann. 1. Ed. 3. c. 1. Bradton, lib. 2. de acquirends 


ot Patlia. 


Pa. 43. Cry, 
rerum dominio, c. 24. J. 55, faith thus, e/t enim corona vesis + 

facere juſiitiam & judic', & tenere pacem, & ſine quibus corona conſiftere nm 
poteft nec tenere. Ilujuſmodi autem jura five jur iſdictiones ad perſinas vel bene. 
menta transferri non poterunt, nec a privatd per ſand poſſideri, nec uſus nec exe- 
cutio juris, niſi hoc datum ſuit ei deſuper, ſicut juriſdiftio delegata delegari non. 
poterit guin ordinaria remaneat cum ipſo rege. Et lib. 3. de aftionibus, cap. 9, 
fol. 107. ſeparare autem debet rex, cum fit Dei vicarius in ter, jus ab inju- 
rid, equum ab inipuo, ut omnes ſibi ſubjecti honefte viuant, & quod nully; 
alum ladat, & quod unicuigue quad ſuum fuerit reftd conti ibutione reddlautur. 
ſunt N juſlitia. And therefore a king's crownis an hierogly- 
phic of the laws, where juſtice, Ic. is adminiſtered for ÞÞ faith P. Val, 
J. 41. P. 400. coronam dicimus legis judicium efſe, propterea quod certis eſt vin- 
Cults complicata, guibus vita naſira veluti religata coercetur, 
take that which is ſignified by the crown, that is, to do juſtice and judg- 
ment, to maintain the peace of the land, &c. to ſeparate right from wrong, 
and the good from the ill; that is to be underſtood of that capacity of the 
king, that in rei veritate hath capacity, and is adorned and endued with 
endowments as well of the foul, as of the body, and thereby able to do 
juſtice and judgment according to right and equity, and to maintain the 


and immortal capacity that hath no ſuch endowments ; for of itſelf it hath 


ſpeak of the ligeance of England, as 31 E. 3. tit. Coſnage 5. 42 Ed. 3. 2. 
13 E. 3. tit. Brief 677. 25 Ed. 3. "us de 22 ultra hard s al theſe nnd 
other ſpeaking briefly in a vulgar manner (for (i) loguendum ut vulgus) and 
not pleading (for /entiendum ut docti) are to be underſtood of the ligeance 
due by the people of England to the king ; for no man will affirm, that 
England itſelf, taking it for the continent thereof, doth owe any ligeance 
or faith, or that any faith or ligeance ſhould be due to it: but it manifeſt- 
ly appeareth, that the ligeance or faith of the ſubject is proprium quarts 
modo to the king, omni, ſoli, & ſemper. And oftentimes in the reports of 
our book-caſes, and in acts of parliament alſo, the crown or kingdom is 
taken for the king himſelf *, as in Fitzh. Natur, Brev. fol. 5, 
Tenure in capite is a tenure of the crown, and is a ſeigniory * "rt he 
in groſs, that is of the perſon of the king: and fois 30 H. 8. . * 
Dyer fol. 44, 45. a tenure in chief, as of the crown, is merely 
a tenure of the perſon of the king, and therewith agreeth 28 H. 8, tit. 7. 
nure Br. 65. The ſtatute of 4 H. 5. cap. ultimo, gave priors aliens, which 
were conventual to the king and his heirs, by which gift ſaith 34 H. 6. 34. 
the ſame were annexed to the crown. And in the ſaid act of 25 Ed. 3. 
whereas it is ſaid in the beginning, within the ligeance of England, it is 
twice afterward ſaid in the me 28, within the ligeance of the king, and 
yet all one ligeance due to the king. So in 42 Ed. 3. fel. 2. where it is 
firſt ſaid, the ligeance of England, it is afterwards in the ſame caſe called, 
the ligeance of the king; wherein though they uſed ſeveral manner and 
phraſes of ſpeech, yet they intended one and the ſame ligeance. So in our 
uſual commiſſion of aſſiſe, of gaol- delivery, of oyer and terminer, of the 
peace, Cc. power is given to execute juſtice, ſecundum legem & conſuetudi- 
nem regni naſtri Angliæ; and yet Littleton, lib. 2. in his chapter of ienage, 
fil 43 in diſabling of a man that is attainted in a premunire faith, that 
e lame is the king's law; and ſo doth the Regifter in the writ of ad jura 
regia ſtyle the ſame. LOR ; Sol 


The reaſons and cauſes, wherefore by the policy of the law The reafons 
the king is a body politic, are three, viz. 1 11 majeſtatis, whereſore the 
2. catſa neceſſitatts, and 3. cauſa utilitatis. Firſt, cauſa ma- e 
| Je/iatis, the King cannot give or take but by matter of record bab «politic 
Secondly, cauſa neceſſitatis, as — $54 x 


to avoid the (4) attainder of him that hath right to the crown, 
as it appeareth in 1 H. 7. 4. leſt in the interim there ſhould be an C/) inter- 
regnum, which the law will not ſuffer. Alſo by force of this politic ca- 
pacity, though the (m) king be within age, yet may he make leaſes and 
other grants, and the ſame {hall bind him; otherwiſe his revenue ſhould 
decay, and the king ſhould not be able to reward ſervice, &c. Laſtly, 
cauſa utilitatis, as when lands and poſſeſſions deſcend from his collateral 
anceſtors, being ſubjects, as from the earl of March, &c. to the king, now 
is the king ſeiſed of the ſame in jure coronæ, in his politic ca- 
pacity; for Which cauſe the ſame ſhall go with the crown; 
and therefore, albeit. queen Elizabeth was of the half- blood to 
goon Mary, yet the in her body politic enjoyed all thoſe fee- 
.f 


or the di (1) his perſon, 
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mple lands, as by the law ſhe ought, and no colfaterkl couſin 
of the whole blood to queen Mary ought to have the ſame. | 
And theſe are the Cauſes wherefore by the policy of the law the king 
is made a body .politte: ſo as for theſe ſpecial purpoſes the law 
makes bim à body politic, immortal and inviſible, whereunto our 
ligeance cannot appeftain. But to conclude this point, our ligeance 
is to our natural liege ſoyereign, deſcended of the blood royal of the 


kings of this realm. And thus much of the firſt general part de l- 


2 Hiſt, 15. Hob. 271. Dy.-143, pl. 


: 


. Cawly 185: Co. Lit 29g. 4. e This caſe is not in the | 4 Dy. n. p. 10632. 1064. Speerd's Chron. p. 
7 * — hy 100. >. {4) x0 C. 38. b. Co. Lit. G6. b. 4 Ce. 1, . fe 12 J.. % lat. 7. (CA.. b „. 10 Cn 96 
Co, Lit, 1 b. 370, b. Plowwd, 234. 4. 333. b. Fitz. garranty 68. Br. ur 31. Br, tail 34. Br.-prerog- $21 'Br.ferch-pur Je roy 6. Br. garranty $2, 9 Ce. . h. 
{i} A, 0. Cart, tao. 2 Rol n 101. 40. 46. b. {*/ Co. Lit. 16. a. Bacon's H. 7. fo. 8, 9. Fitz. Parl. 2. Br. Parl. 37, 10g. Plesud. 238. b. (1) . 
& Af, ene 4; d. 10, Co, Lit. 43% / 5 Co. 27. a. 1. Roll. 228. Plot a3. 4. 488. 22 4. 364: b. ab. AL. 34. Fitz 15. Br. age 14. 8 8 11 
| by 1 ; | | | | 2 8 0 PEI : TH N ; f k = "JF = 2 « 1 ow 


4 


. 


wo 
2. 
% 


P»ry"'s do. _ 
retgn Poser HR 


_* 2” " 
» £5 i” 
m _ 
ent, 2 Parr A I 1 9. 


herefore if you Mi 


peace, &c. and to find out and diſcern the truth, and not of the inviſible 1 


neither ſoul nor body. And where divers books and: acts of parliament * 
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In reſpe& whereof one ſaith, that corona eft quaſi cor ornans, cujus ornamenta | 5 | 
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Now followeth the ſecond part, de legibus, wherein theſe 
parts were conſidered : firſt, that the ligeance or faith of the 
- ſubje& is due unto the king by the law of nature : ſecondly, 
ah that the law of nature is part of the law of England: thirdly, 
eat the law of nature was before any judicial or municipal law: fourth- 
WE that the law of nature is immutable, | 
ar” The law of nature is that which God at the time of cre- 
ture, ation of the nature of man infuſed into his heart, for his pre- 
ing's den. ſervation and direction; and this is ler æterna, the moral 
ET 7; 17b. law, called alſo the law of nature. And by this law, writ- 
. 14.» ten with the finger of God in the heart of man, were the 
1 xeople of God a Jong time governed, before the law was written by 
, u, who was the firſt reporter or writer of law in the world. The 
1 apoſtle in the ſecond chapter to the Romans ſaith, cum enim 
0. Fentes, que legem non babent, naturaliter ea que legis ſunt faciunt. 
Wa nd this js within that command of the moral law, honora patrem, which 
WE: btlc{s doth extend to him that is pater patriæ. And the apoſtle ſaith, 
uni anima poteftatibus ſublimioribus ſubdita fit. And theſe be the words 
e the great divine, hoc Deus in ſacris ſcripturts jubet, hoc lex nature die- 
, ut guilibet ſubditus obediat ſuperiori. And Ariſtotle, nature's ſecretary, 
5. 5. Ethic. faith, that jus naturale ęſt, quod apud omnes homines eandem 
7 00  habet potentiam. And herewith doth agree Bra&ton, lib. 1. cap. 
I finionloft, - and Forteſcue, cap, 8, 12, 13, and 16. Doctor and Student, 
_ cap. 2, and 4. And the reaſon hereof is, for that God and 
E.ature is one to all, and therefore the law of God and nature is one to all. 
oF By this law of nature is the faith, ligeance, and obedience of 
Vote. the ſubjeét due to his ſovereign or ſuperior. And Ariſtotle 
i Politicorum proveth, that to command and to obey is of nature, and that 
amagiſtracy is of nature: for whatſoever is neceſſary and profitable for the 
1 preſervation of the ſociety of man is due by the law of nature; but magiſtracy 
ud government are neceſſary and profitable for the preſervation of the _ 
or man; therefore magiſtracy and government are of nature. And herewit 
.ccordeth Tuliy, lib. 3. de legibus, fine imperio nec domus ulla, nec ciuitas, nec gens, 
WW nec bominum e genus flare, nec ipſe denique mundus potęſi. This 
law of nature, which indeed is the eternal law of the Creator, in- 
fuſed into the heart of the creature at the time of his creation, Was 
two thouſand years before any laws written, and before any judicial 
or municipal laws. And certain it is, that before judicial or municipal 
laws were made, kings did decide cauſes according to natural equity, 
and were not tied to any rule or formality of law, but did dare jura. 
And this appeareth by Forteſcue, cap. 12 and 13. and by Virgil that phi- 
Hoſophical poet, 7 &neid. 


Hoc Priami geflamen erat, cum jura vocatis 
More daret populis. 
And 5th Æneid. 


——Gaudet regno T rojanus Aceſtes, 
Indicitque forum & patribus dat jura vocatis. 
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And Pomponius, lib. 2. cap. de origine juris, afirmeth, that in Targui- 
nius Superbus's time there was no civil law written, and that Papirius re- 
| duced certain obſervations into writing, which was called Jus Civil. 
Papirianum. Now the reaſon wherefore laws were made and publiſhed, 
appeareth in Forteſcue, cap. 1 3. and in Tully, lib. 2. Officiorum : at cum jus 
equabile ab uno viro homines non conſequerentur, inventi 2 leges. Now it 
appeareth by demonſtrative reaſon, that ligeance, faith, and obedience 
of the ſubject to the ſovereign, was before any municipal or judicial 
laws. 1. For that government and ſubjection were long before any 
municipal or judicial laws. - 2. For that it had been in vain to have 
preſcribed laws to any, but to ſuch as owed obedience, faith, and lige- 
ance; before, in reſpect whereof they were bound to obey and obſerve 
them: fru/tra enim feruntur leges niſi ſubditis & obedientibus. Seeing then 
that faith, obedience, and ligeance, are due by the law of nature, it fol- 
Joweth that the ſame cannot be changed or taken away; for albeit judi- 
cial or municipal laws have inflicted and impoſed in ſeveral places, or 
at ſeveral times, divers and ſeveral puniſhments and penalties, for breach 
or not ne of the law of nature, (for that law only conſiſted in 
commanding or prohibiting, without any certain puniſhment or penalty) 
yet the very law of nature itſelf, never was nor could be (a) altered or 
changed. And therefore it is certainly true, that (b) Jura naturalia ſunt 
immulabilia. And herewith agreeth Braclon, lib. x. cap. 5. and Doctor 
and Student, cap. 5 and 6. And this appeareth plainly and. plentifully 
in our books, 8 | 5 | 
Ha man hath a ward by reaſon of a ſeigniory, and is outlawed, he for- 
feiteth the wardſhip to the king: but if a man. hath the wardſhip of his 
own ſon or daughter, which is his. heir apparent, and is outlawed, he doth 
not (#1 forfeit this wardſhip ; for nature hath annexed it to the perſon of 
the kather, as ic appeareth in 33 H. 6. 55. b. Et bonus rex nibil a bono 
paire differt ; & patria dicitur a patre, quia habet communem patrem, qui «/f 
| pater patties. In the ſame manner, maris & farming con unctio g de jure 
nature, as Brafton in the ſame book and chapter, and St, Germin in his 
book of the Doctor and Student, cap. 5. do hold. No if he, that js at- 
tainted of treaſon or felony, be ſlain by one that hath no authority, or exe 
cuted by him that hath authority, but put ſueth not his warrant, in this caſe 
his eldeſt ſon can have no appeal, for he muſt bring his appeal as heir, 
'Q Which being ex proviſione b:minis, he loſech it by the attainder 
of his father; but his (4) wife (if any he have) fhall haye an 
appeal, becauſe-ſhe is to have her appeal as wife, which ſhe femaineth not- 
withſtanding the attainder, becauſe maris. & famine conjundtio is de jur. 
nature, and therefore (it being to be intended of true and right matrimo- 
17 is indiſſoluble; and this is proved by the book in 33 1. 6. 57. 80 
if there be mother and daughter, and the daughter is attainted of felony, 
nom cannot ſhe be heir to her mother for the cauſe aforeſaid; ; yet after her 
attander, if ſhe kill her mother, this is parricide and petit trea | 
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the Realm of Scotland with England, 


| reign, 
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| ſhe remaineth het daughter, for that is of nature; and herewith agreeth 
21 E. 3. 17. b. If a man be attainted of Nee or treaſon, he hath loſt the 
king's legal protection, for he is thereby utterly diſabled to ſue any action 
real or perſonal (which is a greater diſability than an alien in league hath) 
and yet ſuch a perſon ſo attainted hath not loſt that protection which by 
the law of nature is given to the king, for that is indelebilis & immutabilis, 
and therefore the king may protect and pardon him, and if any man kill 
him without warrant, he ſhall be puniſhed by the law as a manſlayer, and 
thereunto accordeth 4 Ed. 4. and 35 H. 6. 57. 2 Afl. pl. 3. co. 
By the ſtatute of 25 110 cap. 22. a man attainted in a præ- z Inſt, 126, 
munire, is by expreſs words out of the king's protection gene- | 
rally; and yet this extendeth only to legal protection, as it appeareth by 
Littleton, ol. 43. for the parliament could not take away that protection 
which the law of nature giveth unto him ; and therefore not- Q% 
withſtanding that ſtatute, the king may protect and pardon | 
him. And though by that ſtatute it was farther enacted, that it ſhould 
be done with him as with an enemy, by which words any 
man might have ſlain ſuch a perſon (as it is holden in 24 H. 8. 
tit. Cyron. Br. 197.) until the ſtatute made anno 5 Eliz. 
cap. 1. yet the king might ey: and pardon him, A man 
outlawed is out of the benefit of the municipal law; for ſo 
faith Fitz N. B. 161. a. utlegatus «ft quaſi extra legem poſitus : 
and Bra#?. I. 3. tract. 2. c. 11. faith, that caput gerit lupinum 3 
yet is he not out either of his natural ligeance, or of the king's 
natural protection; for neither of them is tied to municipal laws, but is 
due by the law of nature, which (as hath been ſaid) was long before an 
judicial or rhunicipal laws. And therefore if a man were outlawed for fe- 
lony, yet was he within the king's natural protection, for no man but the 
ſheriff could execute him, as it is adjudged in 2 %. Afl. pl. 3. 
Every ſubject is by his natural ligeance bound to obey and 
ſerve his Ca, &c, It is enacted by the parliament of 
23 H. b. that no man ſhould ſerve the king as theriff of any 
county above one year, and that, notwithſtanding any clauſe of non ob- 
ante to the contrary, that is to ſay, notwithſtanding that the king 
ſhould expreſl aifoenſe with the ſaid ſtatute. Howbeit it is 
agreed in 2 H. 7. that againſt the expreſs purview of that act, 
the king may by a ſpecial nen ob/tante diſpenſe with that 
act, for that the act could not bar the king of the ſervice of 
his ſubject, which the law of nature did give unto him. By theſe and 
many other caſes that might be cited out of our books, it appeareth, 
how plentiful the authorities of our laws be in this matter. (dd) Wherefore 
to conclude this point (and to exclude all that hath been or could be ob- 
jected againſt it) if the obedience and ligeance of the ſubject to his ſove- 
reign be due by the law of nature, if that law be parcel of the laws, as 
well of England as of all other nations, and is immutable, and 
that peſinati * and we of England are united by birth-right * i. «. of Scot- 
in obedience and ligeance (which is the true cauſe of natural : 
ſubjection) by the law of nature; it followeth, that Calvin the Q 
plaintiff being born under one ligeance to one king, cannot be 
an alien born. And there is great reaſon, that the law of nature ſhould 
direct this caſe, wherein five natural operations are remarkable: firſt, the 
king hath the crown of England by birth-right, being naturally procreated 
of the blood royal of this realm: ſecondly, Calvin the plaintiff naturalized. 
by procreation and birth-right, ſince the deſcent of the crown of England: 
thirdly, ligeance and obedience of the ſubject to the ſovereign, due by the 
law of nature: fourthly, protection — government due by the law of 
nature : fifthly, this caſe, in the opinion of divers, was more doubtful in 
the beginning, but the further it proceeded, the clearer and ſtronger it 
grew; and therefore the doubt grew from ſome violent paſſion, and not 
from any reaſon grounded upon the law of nature, guia quanto magis vio- 
lentus, motus (qui fit contra naturam) appropinguat ad ſuum finem, tanto debi- 
liores & tardiores ſunt jus motus; ſed naturalis motus, quanto magis appropin= 
guat ad ſuum finem, tanto fortiores & uelociores ſunt ejus motus. ereby it 
appeareth how weak the objeftion grounded upon the rule of (e) quando 
fu jura concurrunt in und perſond, Gc. is: for that rule holdeth not in per- 
ſonal things, that is, when two perſons are neceſſarily and inevitably re- 
quired by Jaw, as in the caſe of an alien born there is; and therefore no 
man will ſay, that now the king of England can make war or league with 
the king, of Scotland,. &. fic de ceteris : and To in caſe of an alien born, you 
muſt of neceſſity have two ſeveral ligeances to two ſeveral perſons. And 
to. conclude this point concerning laws, non. ddverſatur diver ſitas regnor” 
fed regnant; non e patrum patriar; non corongrum, ſed corona- 
torum z non legum municipalium, fed regum majeſiatum. And therefore thus 
were directly and clearly anſwered as well the objections drawn from the 
ſeveralty of the kingdoms, ſeeing there is but one head of both, and the 
pofinati and us joined in ligeance to that one head, which is copula'& tan- . 
uam oculus of this caſe ; as allo the diſtinction of the laws, ſeeing that 
igeance of the ſubjects of both kingdoms, is due to their ſovereign by one 
law, and that is the law of nature. „ 398 e ria es 
For the third, it is firſt to be underſtood, that as the law 
hath wrought four unions, ſo the law, doth ſtill make four ſe- 
parations. The firſt union is of both .kingdams under bne 
| natural liege ſovereign king, and ſo acknow edged by the act 
of parliament of recognition. . The/2d'is an union of ligeance 
and obedience, of the ſubjects of both kingdoms, due by the law of nature 
to their ſovereign, : and this unjon doth ſuffice to rule and over-rule the 
caſe in queſtion ; and this in es is but a uniting of the hearts of 
the ſubjects. of both kingdoms one to another, under one head and fove- 
[The 5 union is an union of protection o both kingdoms, NR 
belonging to the ſubjects of either of them; and therefore the co! 
| arguments or objectians drawn. from two ſuppoſed ſeveral ligearices were 
fallacious, for they did digjungere oy 
ani 


Co. Lit, I 20, a 


B. N. C. 53. 
Co. Lit. 130. a. 


han ap 299. 
Cawly 46,47. 


Co. Lit. 1a8. b. 


Br, Corone 67. 


23 II. 6. 0. 8. 


Plowd, 502. 

b. 2 H, 7. 6. 

b. Br. patents 

109. 12 Co. 
8. 


The 30 gene- 
7. part con- 
ceraing both 

kingdums, 
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IND v. 39. 41/9 Co. 14. b. Cu. Lit 50 h. B des, Br. forfeit 1: Pld. 294 Englefeld's caſe; 8 Toft. 
. f 4) Stam, cor. 59. 6. 35 H. 6. 58. d. Br. appeal g. 137. Fitz. cor. 24. 4 1274. Fan th Ie the to el et | wr tl ö . had 
on to obſerve on this extravagant doctrine about the diſpenſing power. Co. Lit. 13th ed. e. 130. a. notes 3. and 4. Epiror, »* | 


a. 25 
junction is of the thies lions of, Kng/and and that one of Sctland, united 
and quartered in one eſcutcheon.. 1 


\ - 


1 


| i”; 


' Blkfmere's paſttdte 6. 8. 
Concerning 


The 4th union and on- 


ſo named in legal proceedings) within this realm: and herewith agreeth 
the book of (/) 11 out the earl of Richmond's caſe before recited, 
y 


_- neral part, de 


there were. 3. What incidents belonged to an alien born. 4. The rea- 
ſon why an alien is not capable of inheritance or freehold within England. 


* -Þ 


* « 


' regis Franc', tandem con ſideratum fuit, quod rex Angl' illa regia præregativa, 


3 


92 16. The Caſe of be Poſtnati, or of the Union 7: 


Concernin | the ſeparations yet remainin 1 iſt, England and Scotland | 


remain ſeveral and diſtin& kingdoms. 2, They are governed by ſevetal 
judicial or municipal laws. 3. They have ſeyeral Kein and ſeparate 
parliaments. 4. Each kingdom hath ſeveral nobilities; for albeit a pnatus 
in Scotland, or any of his poſterity, be the heir of a .nobleman of Scotland, 
and by his birth is legitimated in England, yet he is none of the Ca) peers 
or nobility of England for his natural ligeance and obedience, due by the 
law of nature, maketh.him a ſubject and no alien within England: but 
that ſubjection maketh him not noble within England, for that nobility 
had his original by the king's creation, and not of nature. And this is 
manifoſted by expreſs authorities, grounded upon excellent reaſons in our 
books, If a baron, viſcount, eail, marquis, or duke of England, bring 
any action real or perſonal, and the defendant pleadeth in abatement of the 
writ, that he is no baron, viſcount, earl, &c. and thereupon the demandant 
or;plaintiff taketh iſſue; this iſſue ſhall not be tried by jury, but by the 
(+) recordof parliament, whether he or his anceſtor, whoſe heir he is, were | 
called to ferve there as a peer, and one of the nobility of the realm. And 
ſo are our books adjudged in 22 Afl. 24. 48 Edw. 3. 30. 35 H. 6. 40. 
20. Elia. 360. Pile in the ſixth part of my reports, in the counteſs 
of Rutland's cale, So as the man, that is not de jure a peer, or one of the 
nobility, to ſerve in the upper houſe of the parliament of England, is not in 
the legal proceedings of law accounted noble within Eng/and. And there- 
fore Fa countee of France or Spain, or * other foreign kingdom, ſhould 
come into England, he ſhould not here ſue, or be ſued by the name of 
countee, c. for that he is none of the nobles that are members of the 
upper houſe of the parliament of England ; and herewith agree the book- 
caſes of (c) 20 Ed. 4. 6. a. b. and 11 Ed. 3. tit. Bre. 473. like law it is, 
and for the ſame reaſon, of an earl or baron of Irelund, he is not any peer, 
or of the nobility of this realm : and herewith agreeth the book in 8 R. 2. 
tit. (d) Proceſ. pl. ' ultim, where in an action of debt procefs of outlawry 
was awarded againſt the ear] of Ormond in Ireland; which ought not to 
have been, if he had been noble here. Yide Dyer (e) 20 Eliz. 260, 

But yet there is a diverſity in our books worthy of obſervation, for the 
higheſt and loweſt dignities are univerſal ; for if a king of a foreign nation 
come into England, by the leave of the king of this realm (as it ought to 
be) in this caſe he ſhall ſue and be ſued by the name of a king; and here- 
with agreeth 11 E. 3. tit. Br. (f) 473. where the caſe was, that Alice, 
which was the wife of R. de O. brought a writ of dower againſt John earl 
of Richmond, and the writ was præcip. Johann'. comiti Richmondiæ cu/todi 
terr' & heredis of William the ſon of R. de O. the tenant pleaded that he 
is duke of Britain, not named duke, judgment of the writ? But itis ruled, 
that the writ was good, for that the dukedom of Britain was not within 
the realm of England. But there it is faid, that if a man bring a writ 
againſt Edward (g) Baliol, and name him not king of Scotland, the writ 
Mall abate for the cauſe aforeſaid, And hereof there is a notable prece- 
dent in Fleta, lib. 2. cap. 3. $9. where treating of the juriſdiction of the 
king's court of Marſbalſea it is ſaid, et hæc omnia ex officio ſuo licite facere 
poterit ¶ & ſeneſchal” au!” hoſpitii regis) non ob/tante alicujus libertate, etiam in 
aliens regno, dum tamen reus inhaſpitio regis 88 inventri ; ſecundum quod con- 
tigit Pariſ. anno 14 Ed. 1. 4 Engelramo de Nogent capto in hoſpitio regis Angl' 
(1þ/o rege tune apud Fariſiam exi/tente) cum diſcis argenti furatrs recenter ſuper 
fatto, rege Franc' tunc preſente ; & unde lictt curia regis Franc de præd lutrone 
ger js, pale Pariſ. petita fuerit, habitis hine & inde tractatibus in conſilis 


1 


— 


& hyſpitii ſui privilegio uteretur, & gauderet; fb coram Roberto Fitz- John 
milite tunc hoſpitii regis Angl' ſeneſchallo de latrocinio convictus, per conſide- 
ralionem ejus cur? fuit (h) ſuſpenſus in 2 anti Germani de pratis. 
Which proveth, that though the king be in a foreign kingdom, yet he is 
judged in, law a king there. The other part of the ſaid diverſity is proved 
% the book-caſe in 20 (i) E. 4. fl. b. a. b. where in a writ of debt 
brought by ſir J. Douglas, knight, againſt Elizabeth Molford,' the defen- 
ee judgment of the writ, for that the plaintiff was an earl 
of Scotland, but not of England; and that our ſovereign lord the king had 
granted unto him ſafe conduct, not named by his name of dignity, judg- 
ment of the writ, Cc. And there juſtice Littlaton giveth the roſe. The 
; plaintiff (ſaith he) is an earl in Scotland, but not in England ; and if our 
ſovereign lord the king grant to a duke of France a ſafe conduct to mer- 
chandize, and enter into his realm, if the duke cometh and bringeth mer- 
chandize into this land, and is to ſue an action here, he ought not to name 
. himſelf duke, for he is not a duke in this land, but only in France. And 
theſe be the very words of that book-caſe; out of which I collect three 
things. Firſt, that the 1 ene was named by the name of a knight, 
_ whereſoever he received that degree of dignity. Vide (4) 7 H. 6. 14 6. 
accord. 2. That an earl of another kingdom or nation is no earl (to be 


2. That albeit the king by his letters patent of ſafe conduct do name him 
Jake, yet that appellation maketh him no duke, to ſue or to be ſued by 
that name within England : ſo as the law in theſe points (apparetit in our 
books) being obſerved, and rightly underſtood, it appeareth how cauſeleſs 
their fear was, that the adjudging of the plaintiff to be no alien ſhould 
make a confuſion of the nobilities of either kingdom. n 


* 
4+ 


No are we in order come to the fourth noun (which is 
The 4th 27. the fourth general part) alienigena; wherein ſix things did 
_ alienigens, fall into conſideration. 1. Who was a/ienigena, an alien born 
| dy the laws of England. 2. How many kinds of aliens born 


3. Examples, reſolutions, and judgments reported in our books in all ſuc- 


1. An alien is a ſubje& that is born out of the ligeance of 
the king, and under the ligeance of another, and can have no Who is an 
real or perſonal action for or concerning land; but in every en. 
ſuch action the tenant or defendant may plead, that he was 
born in ſuch a country which is not within the Irgeance of the king, and 
demand judgment if he ſhall be an{wered, And this is in effect 


the deſcription which Lit. himfelf maketh, lib. 2. cap. 14. Co. Lit. ug, 


129. a, 


. = . * * . ; — b. 
Villen. fol. 43. Aienigena eff alienæ gentis ſen alienæ ligtantiæ, Dee 
£ xtraneus eft ſubditus, qui extra terram,1. e pote/latem regis, natuy 


truly deſcribe and expreſs what he is. And therein two things are to be 
obſerved.” Firſt, that the moſt uſual and beſt pleading in this caſe is both 
excluſive and inclufive, viz. extra ligeantiam domini regis, Se. & infra 
ligeantiam alterius regis, as it appeareth in (» ) 9 Ed. 4. 7. b. Book of En- 
tries, fol. 244, &c. which cannot poſſibly be pleaded in this caſe, for two 


ligeance is due by both to one ſovereign, and in caſe of an alien there muſt 
of neceſſity be ſeveral kings and ſeveral ligeances. Secondly, no pleading 
was ever extra regnum, or extra legem, which are circumſcribed to place; 
_— extra ligeantiam, which (as it hath been ſaid) is not local or tied to any 
place, | TEE 

It appeareth by Bracton, lib. 3. trad. 2. c. 15. fol. 134. that (n) Canuy, 
the Danifh King, having ſettled himſelf in this Kingdom in peace, kept 
notwithſtanding (for the better continuance thereof) great armies within 
this realm. I he peers and nobles of England diſtaſting this government 
by arms and armies, odimus accipitrem quia ſemter vivit in armis, wiſely aud 
politicly perſuaded the king, that they would provide for the ſafety of hin 


ences ſhould be withdrawn; and therefore offered, that they would con- 
ſent to a law, that whoſoever ſhould kill an alien, and be ap- 
prehended, and could not acquit himſelf, he ſhould be ſubject 


Note, 


the king ; and if the rown were not able to pay it, then the hundred ſhould 
forfeit and pay the ſame unto the king's treaſure ; whereunto % en f 
the king aſſented. This law was penned guicungue occiderit 1, i. 12 
Francigenam, &c. not excluding other aliens, but patting | 
Francigena a Frenchman for example, that others muſt be like unto him, in 
owing ſeveral ligeance to a feveral ſovereign, that is, to be extra /igeantian 
regis Angl', and infra hgeantiam alterius regis. And it appearscbefore out 
of Bratton and Fleia, that. both of them uſe the ſame example (in deſcrib- 


a proof that the party ſlain was an Engl:fhman. (Hereupon Canutus pre- 
12 withdrew his armies, and within a while after loſt his crown, and 
the ia 

continued until 14 Ed. 3. cap. 4. and then the ſame was by act of parlia- 
ment ouſted and aboliſhed. So amongſt the laws of William the full, 


example as before is ſaid, to expreſs what manner of perſon alienigena ſhoull 
be) ful tempore Edvardi propingui naſtri fuit particeps legum & conſuetudinin 
Anglorum (that is made denizen) uod dicunt ad ſcat & lot Lon ſecun 
dum l:gem Anglorum. | . 

Every man is either alienigena, an alien born, or ſubditus, __ 
a ſubject born. Every alien is either a friend that is in league, en, 
&c. or an enemy that is in open war, c. Every alien ene- hue be. 
my is either pre tempore, temporary for a time, or perpetuus, 


perpetual, or Na ond permiſſus, permitted eſpecially. Every ſubjc&tis 
orn, or datus, given or made: and of theſe briefly in their 


either natus, bo 
order. An alien friend, as at this time, a German, a Frenchman, a Spa- 
niard, &c. (all the kings and princes in Chriſtendom being now in league 
with our ſovereign ; but a Scot being a ſubjeR, cannot be ſaid to be: 
friend, nor Scotland to be ſolum amiti) may by the common law have, ac- 
quire, and get within this realm, by'gift, trade, or other lawful means, any 
treaſure, or (o goods perſonal whatſoever, as well as an Engliſpman, and 
may maintain any (y) action for the ſame: but (4g) lands within this 
realm, or houſes (but for their neceſſary habitation only) alien friends can- 
not acquire, or get, nor maintain any action real or perſonal, for any lane 
or houſe, unleſs the houſe be for their neceſſary habitation,” - For if the! 
ſhould be diſabled to acquire and maintain theſe things, it were in effed 
to deny unto them trade and traffick, which is the life of every iſland. But 
if this alien become an enemy (as all alien friends may) then is he utter) 
diſabled to maintain any action, or get any thing within this realm, And 
this is to be underſtood of a temporary alien, that being an enemy, mi 
de a friend, or being a friend may be an enemy. But a perpetual enen/ 
(though there be no wars by fire and ſword between them) cannot main- 
tain any action, or get any thing within this realm, All infidels are 1 
law perprtui (i)] inimici, perpetual enemies (for the law preſumes not that 
they will be converted, that being 8 a remote poſſibility) fot 
between them, as with the devils, whoſe ſubjects they be, and the C 
tian, there is perpetual hoſtility, and can be no (4 peace; for as tl! 
"apoſtle ſaith, 2 Cor. 6. 15. gue autem conventio Chri ti ad Belial, aut fut 
pars fideli cum infideli ? And the law faith, Judzo Chriſtianumnu/lum ſerv! 


" mancipium, nefas enim eft quem Chriſtus redemit blaſphemum Chriſti in ſerv: 


' tutis vinculis detinere. Regiſter 282. Infideles _ Chriſti& Chriſtianorun 
inimici.” And herewith agreeth the bock in 12 H. 8. fel. 4. where 
it is holden that a pagan, cannot have or maintain any action at al. 


. . ” 
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nene of ages, proving the plaintiff to be no dien. 6. Demonſtrative 
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_ concluſions upon the premiſes, approving the ſame.” + | > | | 
; was 6% Dj 360. pl, 6. 9. Co. 11. a. b's loft. ab. | {+5} Co. 4. 76. b. 605. 53-2. 9 Co qt. a5 49- a. ra Co. 50, 94 95.2 Inſt. 504.4 Rel. 575. Moor 567. 6 fe} 9 Co. Wh 
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de dignity 49. / % 9 C. 11. b. Fitz. proc. 224. pl. 
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qui etiam dicitur peregrinus, alienus, exoticus, extrantus, Or, Li. ſect. 108. 


%. And the uſual and right pleading of an alien born doth livelily and 4 


cauſes, 1. For that one king is ſoyereign of both kingdoms. 2. One 


and his people, and yet his armies carrying with them many inconveni. | 193 


to juſtice: but if the manflayer fled, and could not be taken, then 
the town where the man was flain ſhould forfeit ſixty- ſix marks unto 


CSI TH 23m ew , EG. 


ing of an alien) ad fidem regis Franciæ. And it was holden, that except 
it could be proved, that the party ſlain was an Exgliſpman, that he {houll Ml 
be taken for an alien; and this was called Eugleſberic, Engleſberia, that h, 


me was reſtored to his right owner.) The ſaid law of Enze/beri 5 


(publiſned by maſter Lambert, fol. 125.) omnis F en (there put, for W 


in 
R. 


And ape this ground there is a diverſity between a con- 


tee queſt of a kingdom of a Chriſtian king, and the conqueſt of a 

kingdom? kingdom of an infdel ; for if a king come to a Chriſtian king- 

a ne, h dom by conqueſt, ſeeing that he hath vite &; necis poteſlatem, 

ad Dee he may at his pleaſure alter and change the laws of that king- 

„30. d dom, but until he doth make an alteration of thoſe laws, the 

„ RS 3 4 ancient laws of that kingdom remain. But if a Chriſtian 

+ HR [Ling ſhould conquer a kingdom of an infidel, and bring them 

N. Comb. 3% under his ſubjection, there ih facto the laws of the infidel are 

a 3 abrogated ; for that they be not only againſt Chriſtianity, but 
my 


againſt the law af God and of nature, contained in the Decalogue: and in 


caſe, until certain laws be eſtabliſhed amongſt them, the king by him- 


th bv and ſuch judges as he ſhall appoint, ſhall judge them and their cauſes 
Ta B according to natural equity, in ſuch ſort as kings in ancient time did with 
n. their kingdoms, before any certain municipal laws were given, as before 
5% bath been ſaid, But if a king hath a kingdom by title of deſcent, there 
ne ſeeing by the Jaws of that — 1 he doth inherit the kingdom, he cannot 
uſ thoſe laws of himſelf, without conſent of parliament. Alſo if a 


: Lang Fach a Chriſtian kingdom by conqueſt, as king Henry the ſecond had 
= 7nd, after king Fohn had given unto them, being under his obedience 
nnd ſubjection, the laws of England for the government of that country, 
"4 no ſucceeding king could alter the ſame without parliament, 
_ Ireland And in that caſe while the realm of England and that of 
"Fu Jreland were governed by ſeveral laws, any that was born in /re/and was 
no alien to the realm of England. In which precedent of Ireland three 
things are to be obſerved. 1. That then there had been two deſcents, one 
from Fleury the ſecond to king Richard the firſt, and from Richard 
to king John, before the alteration of the laws. 2. That albeit Ireland 
was a diſtin dominion, yet, the title thereof being by conqueſt, the fame 
by judgment of law might by expreſs words be bound by act of the parlia- 
| ment of England. 3 That albeit no reſervation were in king 
* — Fobn's charter, yet by judgment of law a writ of error did lie 
F.N,B, In the King's Bench in England of an erroneous judgment in 
the King's Bench of Ireland. Furthermore, in the caſe of a 
conqueſt of a Chriſtian kingdom, as well thoſe that ſerved 
IE in wars at the conqueſt, as thoſe that remained at home for 
the ſafety and peace of their country, and other the king's ſubjects, as well 
antenati — ch are capable of lands in the kingdom or country con- 


quered, 2 


5 benefits there, as may have in England. | 

1 The third kind of enemy is, inimicus permiſſus, an enemy that cometh 
"1 into the realm by the king's ſaſe · conduct, of which you may read in the 
eiter, fol. 25. Book of Entries, qjactione firma, 7, 32 H. 6. 22. b. Cc. 


1 No what a ſubject born is, appeareth at large by that which 
enge hath been ſaid de ligeantia: and fo likewiſe de ſuldito date, of 
a dongiſon.: for that is the right name, ſo called, becauſe his legitimation 
is given unto him; for if you derive denizen from deins nee, one born within 
the obedience or ligeance of the king, then ſuch a one ſhould be all one 
with a natural-born ſubject. And it appeareth before out of the laws of 
king W. x. of what antiquity the making of denizens by the king of Eng- 

3. There be regularly (unleſs it be in ſpecial caſes) three 
Of the inci-" incidents to a ſubject hem: 1. That the parents be under 
dents een the actual obedience of the king. 2. That the place of his 
birth be within the king's dominion. And 3. The time of 
| his birth is chiefly to be conſidered ; for he cannot be a ſub- 
ject born of one kingdom that was born under the ligeance of a king of 
another kingdom, albeir afterwards one kingdom deſcend to the king of the 
other, n Ne the firſt, it is termed actual obedience, becauſe though the 
king of Bng/and hath abſolute right to other kingdoms or dominions, as 

France, Aqnitaing Normandy, &c. yet ſeeing the king is not in actual poſſeſ- 
ſton thereof, none born there ſince the crown. of England was out of actual 
poſſeſſion thereof, are ſubjects to the king * 2. The place is ob- 
fervable, but ſo as many times lipeance or obedience, without any place 
within the &ing's domiaions, may make a ſubject born; but any place 
within the king's dominions without obedience can never produce à natu- 

fal ſubject. And therefofe if any of the king's ambaſſadors in 
Ce, Car, . foreign nations have children there of their wives, being 
Ho 22 ' Engliſd women, by the common laws of England they are na- 


tural- born ſubj and yet they are horm aut of the king's 
 dominions. - But if enemies come into any of the 
ing's domirions, and furpriſe any caſtle. or fort, and poſſeſs the fame' 
hoſtifity, and have iſſue there, that iſſue is no ſubject to che laing, th 
| he be born within his dominions ; for that he was not born under the 
king's Hgeande or obedience, Bus 3. the time of his{@} birth! is o tha ei- 
ſencè of à ſubject born; for he cannot be a ſubject to the king of Englunu, 
unleſs at de ritne'of his (a) birth he was under the ligeanee and ience 
of the king: Aud that is the rea ſon that anti in Scaianu (for that at 
the time of their birth they wer 
ther king) are aliens born, id reſpect of the time of their binn 
4. It followeth next in courſe to/ ſet down the reaſons, 
vherefbre an alien born is not capable of inheritance within 
neland ; and that he is not for three renſunse 1. Fhe ſecrets 
of the realm might thereby be diſcavered. 2. Fhe revenues 
bf the realm (the ſine ws of war; and ornament of peace)'ſhould 
de taken and enjoyed by ſtrangers born. 3 It ſhould tend tu the deſtrur 
tion of the realm. Which three reaſons do appear in the ſlatute of 2 
RA, Wav 0 d. and 4 H. 5. cap. 1. But it may be drman 5 
%% erein'doth that deſtruction ebnſiſtte Whe ofit is an. 
ſtherech: feste ie tende ro-deftiruftion' tempo. heil; forithen 
ſtrangers mi 
to 


| ht fortify themſelves in the heare of the realm and-be ready 
| to ſet fire on the common wealth, ad was excetlentiyſhadowed bythe Trier 
horſe in gie ſecond book of his Ed where A very few: men jmthe 
heart of tine city did more miſchief in a few! hours, than ten. thouſand men 
n e n 10 | 
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Pepb. 36. 
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without the walls in ten years. Secondly, tenipore pacit, ſor ſo might 
many aliens born get a great, part of the inheritance and freehold of the 


realm, whereof there ſhould follow a failure of juſtice (the ſupporter of the 
| commonwealth), for that aliens born cannot be returned of juries (6) for 


ſubject. And for this purpoſe, and many other, fec a charter (worthy of 
obſervation) of king £4. 3. written to pope Clement, datum apud Weſtm. 
26. die Sept. ann. regni ne/tri Franciæ 4. regni vero I 17. 


5. Now are we come to the examples, reſolutions, and judg- Nen. _ 
ments of former times; wherein two things are to be obſerv- i, wt 


ed. Firſt, how many caſes in our books do over-rule this caſe, 


cium. 2. T hat for want of an expreſs text of law in terminis terminantibus, 
and of examples and precedents in like caſes (as was objected by ſome), 
we are driven to determine the queſtion by natural reafon : for it was ſaid, 
i ceſſet lex ſcripta, id cuſtodiri oportet, guod moribus & conſuetudine induttum 
et; & fi qua in re hoc drfecerit, recurrendum ft ad rationem. But that re- 
ceiveth a threefold anſwer. Firſt, that there is no ſuch rule in the com- 
mon or civil law; but the true rule of the civil law is, de ſcripta ſi ce//ot, 
id cuſtodiri oportet quod moribus et conſuetudine induttum eft ; & fi qua in re has 
deftcerit, tunc id quod proximum & confequens ei gt; & fi id non appareat, 
tunc jus, quo urbs Romana witur, ſervari aportet. Secondly, if the faid 
imaginative rule be rightly and legally underſtood, it may ſtand tor truth: 
for if you intend ratio for the legal and profound reaſon of ſuch, as by dilis 

ent ſtudy and long experience and obſervation are fo learned in the 
aws of this realm, as out of the reaſon of the ſame they can rule the caſe 
in queſtion, in that ſenſe the ſaid rule is true: but if it be intended of 


may maintain any real action, and have the like privileges and 


were under the ligeance and obedience. of ano- 


the reaſon of the wiſeſt man that profeſſeth not the laws of England, then 
(I fay) the rule is abſurd and dangerous; for (d) cuilibet in ſud arte perito 
eft credendum, & quod quifque (e) norit in hoc ſe exerceat. Et omnes prudentes 
lla admittere ſolent, quæ probantur iis, qui in ſud arte bene verſati ſunt. Ariſt. 1. 
Topicorum, cap. 6. Thirdly, there be multitudes of examples, pre- 
cedents, judgments, and reſolutions in the laws of England, the true 
and unſtrained reaſon whereof doth decide this queſtion. To example, 
The dukedom of Acquitain, whereof Gaſcain was parcel, | 
and the earldom of Poitiers, came to king Henry the 3 Gaſcoin, Vaſe 
by the marriage of Hlianor, daughter and heir of William conic, Caſces 
duke of Aeguitain, and earl of Poitiers, which deſcended 
to Rich, 1. Hen. 3 Ed. 1. Ed. 2. Ed. 3- Se. In 27. lib. 
Y pl. 48. in one caſe there appear two judgments and one re- 
lution to be given by the judges of both benches in this caſe follow- 
ing. The poſſeſſions of the prior of Chelſey in the time of war were ſeiſed 
into the king's hands, for that the prior was an alien born. The prior by 
| Pew of right ſued to the king z and the effeQ of his petition was, that 
before be became prior of Chelſey, he was prior of Andover ; arid whilſt he 
was prior there, his poſſeſſions of that priory were likewiſe ſeiſed for the 
| ſame cauſe, ſuppoſing that he was an alien born; whereupon he ſued a 
former petition, and alledged that he was born in Gaſcoin within the ligeance 
of the king: which point being put in iſſue, and found by jury to be true, 
it was adjudged that be ſhould have reſtitution of his 2 elſions generally 
without mentioning of advowſons. After which reſtitution, one of the 
faid advowſons became void, the prior preſented, againſt whom the king 
brought a gquare. impedit, wherein the king was barred ; and all this was 
contained in the latter petition. And the book ſaith, that the ear! of 
Arundel, and ſir Guy of B. came into the court of Common Pleas, and de- 
manded the opinion of the judges of that court concerning the faid caſey 
who reſolved, that upon the matter aforeſaid the king+ had. no right to 
ſeize. In which eaſe amongſt many notable points, this one appcareth 
to be adjudged and reſolved, that a man born in Gaſcoin under the king's 
7 was no alien born, as to lands and poſſeſſions within the realm 
of England, and yet England and Gaſcoin were, 1. Several and diſtin ooun- 
tries. 2. Inherited by ſeveral and diſtinct titles. 3. Governed by ſeveral 
and diſtin municipal laws, as it appeareth amongſt the records in the 
Tower, Net. Vaſe. 10. Ad. 1. nam. 7. 4. Out of the extent of the goa 
fral of England, and the juriſdiction ofthe Chancery of England: 5. The 
like objection might be made for default of trial, as hach been made againſt 
the plaintiff. And where it was ſaid that Gaſcoin was no kingdom, and 
therefore it was not to be matched to the caſe. in hand, it was anſwered; 
that this difference was without a diverſity, as to the caſe, in queſtion; 
for if the-plea in the-caſe- at the bar be good, then without queſtion the 
prior had been an alien; for it might have been ſaid (as it is in the caſe 
at the bar} that he was born extra ligeantium regis regni ſui Angliæ, & 
infra ligeantion! domi ii ſus Vaſconiæ, and that they were ſeveral dominions, 
and governed by ſeveral laws: but then ſuch a conceit was not hatched, 


ſubjects. y, ic was anſwered, that Goſcoin was ſome- 
time a kingdom, and likewiſe Millun, Burgandy, Bavaria, 
ou ne, and others, were, and now. are become dukedoms. 


Arragm,. Portugaly Barcelona, &c. were ſometime 
eanldoms; afterwards: dukedortis,. and M maten 


cr 


hi mo 4 ” 
nun he Vaſe 
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| hemiar and Poland were ſometimes dukeqoms, and now king - 


lord of frelied; as now, When be is' 1 the ſame. c 2. 7 
10 Fd. 3 gt. an-exchetigh was made between: an Engiiſiman * 
and a/ Gi of lands in Caglend and in- 
no alien fon then had he not heen cupable df lands in England. 1 H. 4. 
1. the king brought a writof right of ward / againſt one „, whoſe huſ- 
band:wds exiled! into -Gaſcainy et go, + Gaſerin is no parcel or member of 
England, for exitiury e frivatio, natalis ali mutatio, legum nativarunt 
amid. qi 3430. be the; hing directed his writ.out of. G 
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the trial of iſſues between the king and the ſubject, or between ſubject and 


in queſtion; for ubi (c) eadem ratio ibi idem jus, & deſimilibus idem off judi- 


dotns; and ( omitting yg N and ooming neter home) Yngh 300. 
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Ireland was before ordihip, and now is. a kingyom, and yet 
the leing oi Laęland was as: abſolute a prince and ſovereign when he was 


Gaſcoin ; a g0, the Gaſcoin was 


under 


outlawed 


that à kin Hands ſeveral dominions ſhould have ſeveral ligeances of his 
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outlawed here in England, was at that time in the king's ſervice under him 
Tn ſom, egi? whereby Ttapphareth, thut the King's writ did run into 


: 


4 LW} 61 4 
Vaugb. 40 t. 
3 lofts 480. \ 


39. faith, that men born in Gaſcoin are inheritable to lands in England. 
his doth alſo appear by divers acts of parliament : for by the whole par- 


- 
7 


Si. in 13 H. 4. not imprinted, ex rot parliament. eodem anno, ad- 


Rr Judged and declared to be no aliens, but able to poſſeſs and | 
Abe. % purchaſe, &c, lands within this realm. And fo doth Stamford 


take the law. Prerog. c. 12. f. 39. 9 : | 
And thus much of the dukedom of Aquitain, which (together 
with the earldom of Poitiers) came to king Henry the ſecond (as 
hath been faid) by marriage, and continued in the actual poſſeſſion 
of the kings of England by ten deſcents, viz. from the firſt year of 
king Henty the fecond, unto the two and thirtieth year of rs, Marne 
the maik Which was upon the very point of three hundred years, 
within which duchy there were (as ſome write) 4 archbiſhopricks, 24 


biſhopricky, 15 earldoms, 202 baronies, and abcve a thouſand captain- 


 fhips' and bailliwieks: and in all this long time neither book-caſe nor 
record ean be found wherein any plea was offered to difable any of them 
that were born there, by foreign birth, but the contrary hereof directly 
appeareth by the ſaid book-caſe of (a) 27 lib. Af. 48. n 
Mn, be kings of England had fometimes Normandy under actual 
N,mands ligeance and obedience, The queſtion is then, whether men 
N + | born in Normandy, after one king had them both, were inheri- 


they were: for ſo it appeareth by the declaratory act of 17 E. 2. de Præ- 
reg. Reg. c. 12. that they were inheritable to, and capable of lands in 
England; for the purview of that ſtatute is, quod rex habebit cſcuetas de 
| _ terris Rae Fe. Ergo, Normans might have lands 
. in England: et boc fimiliter intelligendum eff, fi aliqua bareditas 
&: 39.39% | deſcendat alicui nato in partibus tranſmarinis, &t, Whereby it 
: + -© appeareth, that they were capable of lands within England 
by deſcent. And that this act of 17 Z. 2. was but a declaration of the 
common law, it appeareth both by Bracton, who (as it hath been, ſaid) 
wrote in the reign of Henry the third, lib. 3. tra. 2. c. 1. f. 116. and by 
Britton who wrote in 5 E. 1. c. 18. that all ſuch lands as any Norman had 
either by deſcent or purchaſe, eſcheated to the king for their treaſon, in 
revolting from their natural liege lord and ſovereign. And therefore 
Stamford Pearog. tap. 12. fol. 39- expounding the raid ſtatute of 17 E. a. 
4%. 12. coneludeth, that by that chapter it ſhould appear (as if he had 
ſaid, it is apparent without queſtion) that all men born in No! p 
Gaſcoin, Guienne,' Anjou, and Britain, (whilſt they were under actual 
1 obedience) were inheritable within this realm as well as Eng- 
Pl. lime. And the reaſon thereof was, for that they were under 
one ligeance due to one ſovereign. And ſo much (omitting 
many other authorities) for Normandy: ſaving I cannot let 
- paſs the iſles of Guernſey and Ferſey, parts and parcels of the 
dukedom of Normandy, yet remaining under the actual 
ligeance and obedience of the king. 1 think no man will 
++ © doubt, but thoſe that are born in Guernſey and Ferſor (hough 
thoſe” iſles are no parcel of the realm of England, but ſeveral. domi- 
Go. Lu 11. b. nions enjoyed by ſeveral titles, governed by ſeveral laws) are 
+. 1)... Inheritable and capable of any lands within the realm of Eng- 
land, 1 E. 3. el. 7. Commiſſion to determine the title of lands 
Within the ſaid” ifles, according to the laws of the iſles; 
4 Taft, 86. and Mich. 41 275 the treaſury, quia nagotium pred? nee 
| +.» aliqua alia negotia de inſuld pred* emergentia non debent terminari, 

niſi ſecundum legem infule pred', Ce. And the Regiſter, . 22. rer 
elibus ſuis de Guernſey & Jerſey. — William the firſt brought this 
dukedum of Normandy with him, which by five deſcents —— under 
the actual obedience of the Wings of England-;\ and in or about the 6th 
year of king Jobn, the crown o England loſt the actual p | thereof, 
until king Henry the fifth recovered it again, and left it to king Henry the 
ſixth; who loft it in the 28thof his reign j wherein were (as Lins write) 
one urchbiſhoprick and ſix biſhopricks, and an hundred ſtrong towns and 
fortreſſes,” beſides thoſe that were waſted in war. 1 f. 
hee and the'empreſs, the only dau and heir of Hanry the 


lib, 8. cap, 19. 
7258 | and 
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Yourain, aud firſt, took to her ' ſecond b d o Plantagenit, ent! of is being parcel of 'France: was under the actual obedience _ 5 
, Ae, Tourain, and Moyne, who had iſſue king H. -2. |-and commandment of the king; and by conſequent, thoſe that were born 
to whom the ſaid © earldom by gy title deſcended,” who, und the | there, were natural - born ſubſects, and no aliens. Calais from the reign 
kings that fuceeeded him, ſtyled Ne the name of comes Ande- r until the fifth of queen Mary, temained un- 
ga Ce. until king F. 3. became king of all France ; ſuch as der the actual obedience of the king of England. | 5 
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table to lands in England ; and it is evident by our books that | 


| parcel of the kingdom of Aland, and the kings of England 
* | Edu, the thitd, 


1 6. Te Caſe of the Foſtnati, N of the Union of 


were born within that earldom, ſo long as it was under the actuaLobe. 
diefice 6f the King of England, were no aliens, "but natural- 

born fubjo@ts; rt neger aby offer made, that'we can find, Co. Lit. 7.1, 
to diſable them for foreigy birth, vo 

3 But leave we Normandyand Anjou, and ſpeak we of the little, 
but yet ancient and abſolute kingdom of the I of Man, as it 
appeareth by divers ancient and authentic records ; as taking 
one ſor many. Arto/d king of Man ſued to king H. 3. to come 
into England to confer with him, and to perform certain things 
which were due to king H. 3. thereupon king H. 3. 21 1356. 


Artold king of Man as followeth. Rex omnibus ſalutem. Sciatis, quad licen. 
tiam dedimus, c. Artoldo regi de Man veniende ad nos in Angl' ad lygucnt 
nobiſc* & ad faciend nobis quod facere debtt; & ' ideo vobis mandamus, quad ei 
regt in ventendo ad nos in Angl', vel ibi morando, vel inde redeundo, nullun 
Jaciat aut fieri permittatis damnum, injur, moleſtiam, aut grauamen, vl 
eliam hominiÞ ſuis quos ſecum ducet; & fialiquid eis forisfacs fuerit, id ais 
fine dilat” faciat' emendari. In cujns, &c. duratur” uſque ad feſt S. Mich. 
Wherein two things are to be obſerved; 1. That ſeeing that A told kin 
of Man ſued for a licence in this caſe to the king, it proveth him ay 
abfolute king, for that a monarch or an abſolute prince cannot come into 
England without licence of the king; but any ſubject being in league, may 
come into this realm without licence. 2. That the king in his licence 
doth ſtyle him by the name of a king. It was reſolved in 11 HV. 8. 
that where an office was found after the deceaſe of Thomas earl of Derly, 
and that he died ſeiſed, Fc. of the Ie of Man, that the ſaid office was 
utterly void; for that the % of Man, Normandy, e Sr. were out 
of the power of the Chancery, and governed by ſeveral laws; and yet none 
will doubt, but thoſe that are born within that iſle, are ca- 
pable and inheritable of lands within the realm of England. 
Moles was ſometime a kingdom, as it appeareth by 19 H. b. 
Fol. G. and by the act of parllament of 2 H. 5. c. G. but whilſt 
it was a kingdom, the ſame was holden, and within the fee, 
of the king of England; and this appeareth by our books, 
Flita, lib. 1. cap. 16. 1 E. 3. 14. 8 E. 1 9.13 E. 3. it. 
Furiſdi, 10 H. 4. 6. Ph. Com. 368 a6: ad bn this reſpect, 
in divers ancient charters, kings of old time ſtyled themſelves in ſeveral 
manners, as king Edgar, Britanniæ Barone; Etheldredus, totius Albion' Dei 
providentid imperator; Edredus Magn' Britann? monarcba; which among 
many other of like nature J have ſeen. But by the ſtatute of 12 E. 1. 
Walls was united and incorporated into England,” and made parcel of 
England in poſſeſſion; and therefore it is ruled in 7 H. 4. f. 
13. 4. that no protection doth lie guia'moratur in Wallia, be- 
cauſe Wales is within the realm of England. And where it is bf 
recited in the act of 27 H. 8. that Malet was ever: parcel of Er. protect. 
the realm of England, it is true in this ſenſe, viz; that be- 33. 
fore 12 E. 1. it was parcel in tenure, and ſince it is parcel - 
of the body of the realm. And whoſoever is born within the 
fee of the king of England, though it be in another kingdom, is a natural- 
borm ſubject, and capable and inheritable of lands in England, as it ap- 
reth in Ploto. Com. 126. And therefore thoſe that were born in Hale. 
efore 12 E. 1. whilſt it was only holden of England, were capable and 


inheritable of lands in England. 1 | 
Now come we to France and the members thereof, as 
Callice, Guynes, Tournay, &c, which deſcended to king Edw. 
the third as ſon! and heir to J abel, daughter and heir to Philip 
le Beau, king of France. Certain it is, whilſt king Henry the ſixth had 
both England, and the heart and greateſt part of France under his actual 
ligeance and obedience (for he was crowned: king of France in Paris) 
that they that were then born in thoſe parts of France that were under ac- 
tual ligeance and obedience, were no aliens, but capable of, and inhe- 
ritable to lands in Eng/and;” And that is proved by the writs in the Re- 
giſter, fol, 26. cited before. But the inrollment of letters patent of 
denization in the Excheguer in originalia, ann. 11 H. 6, with the lord 
treaſurer's remembrancer was ſtrongly urged and objected; for (it was 
ſaid) thereby it appeareth, that king A. 6. in anno 11 of his reign, did 
make denizen one Reyne! born in France, Whereunto it was anſwered, 
that it is proved by the ſaid letters patent, that he was born in France, 
before king Henry the ſixth had the actual poſſeſſion of the crown of 
ante, fo as he was antenatus; and this appeareth by the ſaid letters pa- 
tent, whereby the king granteth, that mapiſler Johannes Reynel ſervien 
neſler, & e. infra regnum noſtrum Franc“ eriundus pro termins vite, ſue ſit ligeus 
noſter, & ode teneatur ficut verus & fidelis nofter infra regnum Angl' ori- 
undus, ac quod pe terras 425 regnum noſirum bgl ſeu alia deminia.no/ira 
perquirere poſſi valrat, Now if that Reynel had been born ſince Henry 
the ſixth had the quiet poſſeſſion of France (the king being crowned king 
of France about one year before) of neceſfity he ' muſt be an infant of 
very tender age, and then the king would-never have called him his ſer- 
vant, nor made the patent (as thereby may be collected) for his ſervice, 
nor have called him by the name of. maęiſter Johannes Reynel: but 
| without queſtion he was antenatüt, born before the king had the actual 
and real poſſeffion: of that crown. : +1 F 
Calais is a part of the kingdom of France, and never was Tracy 
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France, Cal. 
lia, Francia. 
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ed Calais in and from the reign of king 
until the loſs thereof in queen time, by the ſame, 
title that had to France. And it is evident by our 
books, that thoſe, that were born in Calais, were capable 
and inheritable to lands in England, 42 E. g. c 10. ide 21 
H. 2. 33. l. 19 H. 5. 2 f. 4. 1. 4 b. 39 H. 6. 39. 8. 21 f. 
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4 1. 282. 


Dicemb. ann. regni ſui 3, at Mincheſter, by his letters patent gave licence to 8 
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thereof, hath been a queſtion. 
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maximamgue par tem Hibern', cumſud nobilifſund civitate de 


* 


it was wholly conquered in the reign of Henry the ſecond 
the honour of the conqueſt of Ireland is attributed to him 
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arate and divided from En land, it is evident from our books 


I. harten. & Guyan. 


den 
0. Lit. i 41.3. 
omnibus libere tenentibus L. ſalutem. Satis ut credimus 


„ and Guienne. 


nit in n, ipſe duxit ſecum wviros diſcretos & Jegis peritos, quorum com- 
muni conſilio & ad inſtantiam Hibernenſium ſlatuit & præcepit leges Anglicanas 
i Hibern' ita quod leges eaſdem in ſcripturas redaclas relignit ſub il. ſuo 
== 'ad Scaccariuvm Dublin', So as now the Jaws of England 1 the pro- 
per laws of Ireland; and therefore, becauſe hex have parliaments holden 
| "there, whereat they have made divers particular laws concerning that 
dominion, as it appeareth in 20 H. 6. 8. and 20 El. (b) Dyer 360. and 
for that they retain unto this day divers of their ancient cuſtoms, the 
book in 20 H. 6, 8. holdeth, that Ireland is governed by laws and cuſ- 
toms ſeparate and diverſe from, the laws of England. A voyage royal 
may be made into Ireland. Vide le) 11 H. +: . a. and 7 d) . 4. 27. Qs 
which proveth jt a diſtin dominion, And in anne 33 reg. El. it was 
reſolved by all the judges of England in the caſe of (e Orurke an Iriſhman, 
who had committed high treaſon in Ireland, that he by the ſtatute of 
23 H. 8. c. 33. might be indicted, arraigned, and tried for the ſame in, 
ngland, according to the purview of that ſtatute ; the words of which 
ſtatute de, that all treaſons, &c. committed by any (7) perſon out 
of the realm of England ſhall be from hencefarth enquired of, Cc.“ 
and they all reſolved (as afterward they did alſo. in fir John Perrot's 
caſe) that reland was out of the realm of England, and that treaſons 
committed there were to be tried within England by that ſtatute. In 
the ſtatute of 4 H. 7. cap. 24. of (g) fines, roviſion is made for them 
that be out of this land, and it is holden in Plow. Com. in Stowel's caſe 
$75, that he that is in Ireland is out of this land, and conſequently 
within that proviſo. Might not then the like plea be deviſed as well a- 
gainſt any perſon. born in Ireland, as (this is againſt Calvin that is a 
Pofinatur) in Scotland? for the Iriſhman is born extra ligeantiam regis 
regni fut Angl', &c. which be verba operativa, in the, plea: but all men 
know, that they are natural-born ſubjects, and capable of and inherit- 
| able to lows in England, 6 Sag, ood GE ih nt SI: NT 

Laſtly, te conclude this part with (5) Scotland itſelf. 
KH e In ancient time part of (i) Scotland (belides Berwick) was with - 

in the power and ligeance of the king of England, as appear- 
eth by our books (4% 42 E, 3. 2. b. the lord Beaumont's caſe, 11 E. 3. C. a, 
&c, and by precedents hereafter mentioned; and that part (though it 
were under the king of England's ligeance and obedience " | 


verned'by the laws of Scotland. Ex rotulis Scotiz, emo 11 « amongſt 


8 


Jufliciarium mftrum ville Berwici ſuper Twedam, ac-omnium aliar um terra- 
rum neftrarumin partibus Scot', ad fnciend omnia& ſingulaque ad officium jufti- 
e pertinent, feeundum gem E conſuctudinem regu Scot'. And after ar 
20 R. ex dem ret, Rex Henrico de Percey, Ricardo de Nevil, Ge, Volu- 
mus & wvobrs & alter veſtrum tenore 55 entium committimus & mandamus, - 
quod bomines — at Scot” ad pacem & obedientiam * eriſlentet, legibus, 
bertatibus, "liberis conſiutudinibus, quibus pf _S. anteceſſores ſui tempore 
celebris memor ia Alexandri quondam_ regis Scot” rationabilitar uſt fuerunt, uli 
it gaudere debergnty prout in quibuſdam indenturis, ec. plenins dieitur conti- 
neri. And there is a writ in he Mer 205. 2. Dedimus poteſlatem reciptend! 
Yam” homines % Galloway. Now the caſe in 5 42. 


the Realm of Scotland wirh England; 


fo, another part. of France, was under the like bbediente to 
king Henry the ſixth, as appeareth by 31 H. 6: fol. 4, And 
Tournay was under the obedience of Henry the eighth, as it 
appeareth by 5 E/. Dyer, fel. 224. for there it is reſolved, 
that a baſtard born at Teurnay, whilſt it was under the obe- 
dience of Henry the eighth, was a natural ſubject, as an iſſue 
9 If then thoſe that were 
En at Tourney, Calais, &c. whilſt they were under the obedience of 
I ;, were natural ſubjects, and no aliens, it followeth, that when 
om of France (whercof thoſe were parcels) was under the 
obedience, that thoſe that were then born thete, were natural ſub- 


Next followeth Ireland, which originally came to the kings 
of England by conqueſt ; but who was the firſt conqueror 
I have ſeen a charter made 
by king Edgar in theſe words. Ego Edgarus Anglorum Baowus, 
omniumgue inſular um oceani, que Britanniam circumjacent, im- 

' perator & dominus, gratias ago ipſi Deo omnipotenti regi meo, 
qui meum imperium ſic ampliavit & exaltavit ſuper regnum patriim 
mearum, c. Mibi conceſſit propitia divinitas, cum Anglogug imperio, omnia 
inſularui que Norvegiam, 
ublina, Anglo- 
o ſubjugare, guapropter & ego Chriſti gloriam & laudem in regno 
re, & ejus ſervitium amplificare devotus diſpoſut, &c. Vet for that 


Land bis yle was, rex Angl', dominus Hibern', dux Normann', dux 
n', & comes Andegav', king of England, lord of Ireland, duke of 
Normandy, duke of Aquitain, and earl of Anjou. That Ireland is a do- 


20 H. 6. 8. fir. John Pilkington's caſe. 32 H. 6. 25. 20 Elia. 
Plow, Com. 360. And 2 K. 3. 12. a, Hibernia 
t parliamentum, & faciunt leges, & no/tra flatuta non ligant 
. 8s. ; ites ad parliamentum (which is to be ſo 
* 374% underſtood, upleſs they. be eſpecially named) ſed perſonæ 
©, eorum ſunt Juhi regis, ficut inhabitantes in Caleſid, Gaſconia, 
am," W herein it is to be obſerved, that the Jriſbman 
(las to his (objection) is compared to men, born in Calais, 
| oncerning their laws, ,ex_rotulis patentium de 
anno II regis H. 3. there is a charter which that king made, 
beginning in theſe words. Rex, &c. baronibus, militibus, & 
a lutem | * audivit diſcretia, 
quod, quando bonæ memoriæ (a ) Johannes guondam rex Ang! pater noſter Ve- 


* was it go- | 
el; ' rofulis Ed. 3. 
the records in the Tater of London. Rex, &c. Conflituimus Rich. Talebot | | 


aſter anno |. 


95 


ing the Jaws in 26 B. 3.) ruleth it, that ſo many as wete born in that 
art of Scotland, that was under the ligeance of the king, were no aliens, 
be inheritable to lands in England; yet was that part of Scotland in ano- 
ther kingdom governed by ſeveral laws, Sr. And if they were natural 
ſubjeRs in that caſe, when the king of &nglend had but part of Scotland, 
what reaſon ſhould there be, why thoſe that are born there, when the 
king hath all Scotland, ſhould not be natural ſubjeas; and no aliens? 
So likewiſe (n) Berwick is no part of England, nor governed by the laws of 
England, and yet they that have been born there, ſince they were, Berwick, 
under the obedience of one king, are natural-born ſubjects, and no 
aliens, as it appeareth in 15 R. 2. cap. 7, Cc. Vide (n) 19 H. 6. 35. 
b. and 39 H. 6. 39. a. And yet. in all theſe cafes and examples, if this 
new deviſed plea had been ſufficient, they ſhould have been all aliens 
againſt ſo many judgments, reſolutions, authorities, and judicial prece- 
dents in all ſucceſſions of ages. There were ſometimes in England, 
whilſt the heptarchy laſted, ſeven ſeveral crowned kings of ſeven ſeveral 
and diſtin&t kingdoms, but in the end the Maſi Saxons got the monarchy, 
and all the other kings melted (as it were) the crowns to make one im- 
perial diadem, for the king of the V Saxons over all. Now when the 
whole was under the actual and real ligeanee and obedience of one 
king, were any, that were born in any of thoſe ſeveral and diſtinct king- 
doms, aliens one to another? Certainly they, being born under the obedi- 
ence of one king and ſovereign, were all natural-born ſubjects, and 
capable of and 8 unto any lands in any of the ſaid kingdoms. 
In the holy hiſtory reported by St. Luke, ex dictamine Spiritus 
Sancti, cap. 21 & 22 Af. 8 it is certain, that St. Paul was a 
Jeu, born in Tarſus, a famous city of Cilicia; for it appeareth in the 
aid 21ſt chapter, ver. 39. by*his own words, ego homo ſum quidem Ju- 
dæus à Tarſo Ciliciæ, non ignote civitatis municeps. And in the 22d chapter, 
ver. 3. ego ſum vir Judzus natus Tarſo Ciliciæ, &c. and then made that 
excellent ſermon there recorded ; which when the Fews heard, the te 
ſaith, verſe 22. levaverunt vocem ſuam, dicentes, tolle de terra hujuſmodi, 
non enim fas eft eum vivere ; vuci bus autem eis et projicientibus ve/limenta 
ua, & pulverem jattantibus in aerem. Claudius Lyſias the popular tribune, 


to pleaſe this turbulent and prophane multitude (though it were utterly 
againſt juſtice and common reaſon) the text ſaith, juſt tribunus 1. induc 
eum in caſtra, 2. flagellis cedi, and 3. torqueri eum (quid ita? ) ut ſciret 
propter quam cauſam fic acclamarent ; and when they had bound Paul with 
cords, ready to execute the tribune's unjuſt commandment, the bleſſed 
apoſtle (to avoid unlawful and ſharp puniſhment) took hold of the law 
of a heathen emperor, and ſaid to the centurion ſtanding by him, / 
hamjnem Romanum et indemnatum licet vobis flagellare? Which when the 
centurion heard, he went to the tribune and ſaid, quid afturus es? Hie 
enim homo cives Romanus of Then came the tribune to Paul, and ſaid 
unto him; dic mihi fi tu Romanus es? At ille dixit, etiam. And the tri- 
bune anſwered, ego multa ſumma civitatem hanc conſequutus ſum. But Paul 
not meaning to conceal the dignity. of his birth-right ſaid, | ego autem et 
natus ſon as if he ſhould have ſaid to the tribune, you have your free- 
dom by purchaſe of money, and I (by a more noble means) by birth- 
right and inheritance. Protinus ergo (ſaith the text) deceſſerunt. al illo 
ui illum torturi erant: tribunus guoque timuit_ poſiquam reſcivit, quia, crvis. 
ee efſet, et quia alligaſſet eum. So as hereby it is manifeſt, that Paul 
was a Jew, born at Tarſus in Cilicia in Aſia Miner; and yet being born 
under the obedience of the Roman emperor, he was by birth a citizen of 
Rome in Italy in Europe, that is, capable of and inheritable. to all privi- 
leges and immunities of that city. But ſuch a plea as is now imagined 
againſt Calvin might have made St. Paul an alien to Rome. For if the, 
emperor of Rome had ſeveral ligeances for every ſeveral kingdom and 
country under his obedience, then might it have been ſaid againſt St. 
Paul, that he was extra ligeantiam imperatoris regni ſui Italiæ, et infra lige- 
antiam imperatoris regni ſui Ciliciæ, c. But as St. Paul was Judæus pa- 
trid et Romanus privilegio, Judæus natione et Romanus jure nationum; ſo may 
Calvin ſay, that he is Scotus patrid & Anglus privilegio, Scotus nations & 


Anglus jure nationum. h | 1 
he chief city of the ten tribes; but it being, 


amaria in Syria was t 
uſurped by the king of Syria, and the cus taken priſoners, and carriec 
away in captivity, was after inhabited by the Panyms. Now albeit Sama- 
ria of right belonged to Fewry, yet becauſe. the people of Samaria were 
not under actual obedience, 1 the judgment of the chief juſtice of the 
whole world they were adjudged alienigene, aliens: for in the Evangeliſt. 
St. Luke, c. 17. when, Chriſt had cleanſed the ten lepers, unus autem ex. 
illis (faith the text) ut vidit quia mundatus 4255 regreſſus oft cum magnd voce , 
magmficans Deum et cecidit in faciem ante pedes ejus gratias agens, & hic erat 
Samaritanus. Et Jeſus reſpondens dixit, nonne decem mundati ſunt, et num 
ubi ſunt ?, Non eft inventus, qui rediret et daret gloriam Deo, nift hic alenigena, , - 
So as by his judgment this Samaritan was alienigena, a ſtranger born, 
becauſe he had the place, but wanted obedience, 15 agſit obedientia n 
adjuvet focus. , And this agreeth with the divine, who ſaith, / 271 
vare poturfſety Satan de carla pro ſua mobedientia;non\cecidi{ſet. ' Adam in Pa- 
radiſo non cecidiiſet. Lot in monte non cecidiſſets ed potrus in Sodom. 
6. Now. reſteth the ſixth part of this diviſion, t nſtra - 


el. 


( t is to ſay, ſix de 
uy illations or concluſions, drawn plainly: and expreſsly from the pre- 
mum, nn ß, e 
1. Every one that is an alien by birth, may be, or might have been an 
enemy by accident; but Calvin could never at any time be an enemy by 
any accident; ergo, he cannot be an alien by birth. Vid, 33 H. 6. . 1. 
2.6. the difference between an alien enemy, and a ſubject traitor. ofles _ 
ſunt, 77 nobis, vel quihus nos bellum decernimus ; cateri proditoret, prædamet, 
&c. The major is apparent, and is proved by that which hath been ſaid. 
Et vide i . 30, 19 K. 4. 6, 9 C. 3. 6. 1. 27 E. 3. c. 2. 
4 Hogue 14 en Aa bo. fer e e eee ee 
2. Whoſcever are born under one natural ligeance and obedience, due 


ad 
3-2 6. (which was within fixteen years of the ſaid grant, concern. 
a) G. Litres, b. a Feta: % Co. 111; b. Cart. 116 
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by the law of nature to one ſovereign, are natural-born ſubjeQs : but 


9 7 
19 of 
s » 4 
4 


. 261. b. 1. And, 262 263. 2 Vent. 4. Cart. 190. Cawhy 934 n H. 8. c. 3. (g) Cawvly 93. Co. Lit. 261. b. 3 Inſt, 11 hb) hut. 18. Peu. . 

b. % Helin. Coſmog. 1 4. os 06. FA (+) Fits. Brief 1. IE wi 1) Tits: Brief ; 1. Ant: 3 YG ö ; m 1 Sid. 361; 383. \ Barre. 9. 

(*/ Fits. ProteQt. 8. Br. Protect. 49 | e e * | f | = ; F g 7 : * 0 N 3 
829 = 5 ; 1 | 


| wis born under one natur ligeance and obedience due by 
dne law of nun: 40 one fovereign'y te be is 8 "natural-born ſub- 


1 85 „ Whoſoever is body within the king's power re is no 
allen! bot Calvin was born under the king” s power ote ction: ergo 
he is no allen 
4. Every ſtranger born muſt at his birth be either amicur, or inimicus 
but Caluin at his birth ebuld neither be amicus nor inimicus; ergo he is no 
ſtranger horn. ſ#imicus.he” cannot be, becauſe he is ſubditus ; for that 
cnuſe alſo he cannot be "amficus; neither now can Scotia de ſaid to be 
lun amici, as hath been aid. 
„ 3. Whatſoe ver is due by the dew or conflitutian of man, 
Jones in may be altered; but natural ligeance or obedience of the ſub- 
e, "ject to the ſovereign cannot Wi altered ; go Nag og ligea geange 
„dr obedience to the ſovereign is not dae by the law or confti- 
kution of man. Again, whatſoever is due by the law of A8 00 cannot 
be alte ary Pos ligeance and obedience of the ſubject to the ſovereign 
— by the law of nature; | ergo it cannot be aticred. It hath been 
proved efore, that ligeance or jenee of the inferior to the ſuperior, of 
"Aran, "the 7 tothe —— was due by the law of nature ma 
83 thouſand — 47s deſöte any law of man was made ; whi 
ligeance or obedience. ing the only Sink to diſtinguiſh a ſubject from 
1 alien) could not Waden therefore it remaineth ſtill = by the 
law 'of nature. For ige nature per fedtiffime funt et imm utabil —4 = 
wu 15. is 4 x ſemper in infinitum decurrit, it nihil eff in eo quo . 
te flere A es humane na 9 8 viuunt, & oat rs on 
hoſ6ever at his bir cannot be an alien to the king of Eng- 
55 73 — be an alien to any of bis ſubjects of England ; but [the 
fin cho at his birth could be no alien to the king 1 25 England ; ergo 15 
ta 


laintiff — alien to any of the ſubjects of d. The ma 
N propoſtiones ere verde. or as to The major it is to 90 be 
6d, eh e is an alien born, is fo accounted in law in re- 
pet ofthe king. And that'appeareth, 1.'by the pleading ſo often hefore 
c. Lin d. remembered, tat he muſt be extra ligeantiqnm regis, without 
p "any mention making of the ſubj ect. 2, When In alien born 
rcbaſeth any | lands, the king only half have them, though they be 
Kare a ſubjeR, in hieb Kale * ſubject loſeth his ſeigniory. And 
it W ſid in Our books, an alien may purchaſe ad pr profieuum regis 3 but 
e act of law giveth the alien nothing! and therefore if a woman alien 
marrieth 4 ſubſect, the ſhall not be GY: neither ſhall 2 ＋ * 
tenant by the eurteſy. de 1 a. 477 
OS The fubje& ſhall AN that the hatin is a KK 
deer 479, "rn, for the benefit of the king, that he upon office found 
A may ſeize ; and that the tenant may yield to the king the 
land,” and not to the alien, becauſe the king hat — right | thereunto. 
+ Leagues between our ſovereign and others are the only means to make 
iens Friends ; ef fardera wt to make leagues, ally" and wholly per- 
— to the eng 4 mak ke alien enemies, and bellum indi- 
crre belongethi on! and whot to the king, and not to the ſubjeR, as 
| appenreth in 19 Ed. 4. „il. 6.1 6. The ing only without the ſubject 
301 make, not only letters of ſafe- conduct, but letters patent of deniza- 
tion, to whom, and how many be will, and enable them at his pleaſure 
; Foes any of bis ſub jJjeQs'j in any a&ion w atſoeyer, real or perſonal, 
jeh the Ning could not do without the ſubject, if the ſubject had any 
intereſt ien unto him by the law in any thing concerning an 
; the in a number 
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inſepa arab OH. 7% annexed' 65 his royal perſon (ag 
* be be . n 20 H ful 9.) . For the 129 poo 121 
N e hi we alle jus mae tn, if inter i i nl ummæ 
1, do Make aliens born fü 2 'of the realm, and capable of the 
nds und Inheritances of * in ſuch fort as an Neben 


ſubjeC nd therefore b ſtatute of 2 8. c. 24, many of e 
nl e err tives ft owers of een, | authorit me 

p. rab freaſori, Tn * iter, and felony er to ke 
ziſſtices in erte, juſtjces'sf affiſe, Jultjces of peace ang gaol- delivery, and 
Loch Ike, having deen ſevered and 9 my OM 8 of Go were agai 

wel ly to the ame: but authority to ation, 155 
neber mentioned therein to be reſumed, f © Or wh never - 7 claimed the 
ſume dy any N 1 a au fo hi oint of pre- 
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8. ch. 8. Evety perſon born out of the rea * 
obeyſance, 3 8." cap 16. 25 Hon. 8 8. n "x We." 48% 6. Phwd.. 
Comment. _ * 8 eaſe, 2& 3 TY a 1 * 
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16. 1 Ce of ebe Poſtiiati, o- of the Union of 


| Now we are come to 2 of legal inconveniences 1 and The - 
fieſt of-ſuch as ou þ been objected againſt the plaintiff, and ra bn . 
ſecondly of ſuch as ſhould follow, it it had been adjud: ned Ccermng in, 
againſt the plaintiff, Tg 

Of ſuch inconveniences as were objected againſt the plaintiff, ther, 
remain only four to be anſwered ; for all the reſt are clearly and full 
ſatisfied before: 1. That if oftnati ſhould be inheritable to our Jaw; 


and inheritances, it were reaſon they ſhould be bound by our laws; by; 

Pofinati are not bound by our ſtatute or common laws; for they 1:1vin, 
s it was objected) never ſo much freehold or inheritance, cannot b. oY 

Teturned of j Juries, nor ſubject to ſcot or lot, nor chargeable to ſubſidie; 


or quinzimes, nor bound by any act of parliament made in England, 
2. Whether one be born within the kingdom of Scotland or no, is not 
triable in England ; for that it is a thing Sits out of this realm, and no 
Jury can be returned for the trial of any ſuch ifſue : and what inconye. 
'nience ſhould thereof follow, if ſuch pleas that wanted trial ſhould be 
allowed (for then all aliens might imagine the like plea) they, that ob- 
jetted it, left it to the conſideration of others. 3. It was objected, that 
is innovation was fo dangerous, that the certain event thereof no man 
could foreſee; and therefote, ſome thought it fit, that things thould Rang 
and continue as they had been in former time, for fear of the work, 
4. If pytrati were by law legitimated in England, it was objected what 
inconvenience and confuſion ould follow, if (for the puniſhment of iy 
all) the king 8 royal iſſue ſhould fail, Cc. whereby thoſe kingdoms might 
again be divided. All the other arguments and objections, that haye 
been made, haye been alt anſwered before, and need not to be repeated 
again. 3 
1. To the firſt it was reſolved, that ihe cauſe of this doubt was the 
miſtakin — mo law : for if a þotinatus do purchaſe any lands in England, 
| be hall bject in reſpect fey not only to the Jaws of this realm, 
dut alſo to yet ervices and contributions, and to the payment of ſubſidies, 
taxes, and public 8 as any denizen or En Agron ſhall be ; nay, if 
he dwell os England, the king may command him, 5 a writ of ne exeat 


Stotland, and have ands in England, he york be chargeable for the ſame to 
all-intents and purpoſes, 28 1 n En gli /hinan were — thereof, and dwelt 
in Scotland, Ireland, in the iſles * Man, Guernſey, or Ferſe ey, or elſe- 
where. The fame Jaw i is of an Iri/hman that dyells in [re/and, and hath 
land in Brgland. But if poſtnati, or Iriſhmen, men of the iſles of Man, 
S2 Fe, &c. have Jands within England, and dwell here, they ſhall 
deer to all fervices and public charges withia this realm, as any 
rey thal}be, 80 ag to fervices and charges, the pꝛſinati and Eng- 
lifſhmen born are all in one predicament. 
2. Concerning the trial, a threefold anſwer was thereunto made and 


regnum, t have he depart not (ou of or and, But if l foe dwell in 
þ 


reſolved : 1. That the like objection 28 be made a ank ga Iriſbmen, Gaſs 


coins, Nor mant, men of the iſles of Man, Guernſey, Terſey, of Berwick, 


| Sc. all which appear by the rule of our books to be natural-born ſubjects; 


and yet no jury can oo out of any of thoſe countries and places, for trial 
of their births there. 2. If the demandant or plaintiff in any action con- 
cerning lands be born in Freland, Guernſey, Jirſey, &c. out of the realm of 
England, if the tenant or defendant plead, that he was born out of the li- 
— of the king, Ec, the demandant or plaintiff may reply, that he was 
n under the ligeance of the king at ſuch place within 
England; and u 2 evidence the place ſhall not be mate- Abe 
rial, but only the iſfue ſhall be, whether the demandant or 5 855 
lainif were born under the ligeance c of the king in any of his 
oms or dominions e : and in that caſe the jury (if they 
wil may find the ls cial matter, viz.' the place where he was born, and 
leave i it to the 3 judgment of the court : : and that jurors may take knowy 
Ta of r done put of the realm in this and like e caſes, wide 7 H. 7, 
20 Ed. + 4 ora, Ric. 2. wit, Trig 64-15 Ed. 4. 15. 32 Ui. b. 
Htz. Nab. Br. 19 0 4 Deudali's cafe, in the ſixth part of bb Re- 
ans, * . and ee other j judgments be vouched. 3. Brown, in 
anno reporteth a judgment the Joe given, that where the de- 
fendang pleaded, that th 15 kinuff was a * $a at Sh, Fobn's town in 
Sena out of the 5 e of the king 1 whereupon, they were at iſſue, 
and that iſfue my Lg 1 the Kath way brought, and that appeareth 


alſo by 37 AP. pl. 24. that the. j jury did find the rior to be born in G4 
coin. or ſo mulch is is neceflarif 4 proved by the 42 trove fuit,) 00 
—_—_— 3. tit. po 34. in a Juris ur „the death © one of the 


chees was alledged at ſuch a caſtle in nila, and Wer enquired 
255 the jury. And tis holden in 5 Rich. 2. tit. Trial 54. er e _— be 
adherin K Fo enemies of the king i in Frans, his land is forfeitable, and 
oh ad U be tried where. the land is, X . 4 hath been 
done, as het 1 6 by Bulknap : * and Fit ts. Nat. Br ima mort» 
danc', if = ae r died is itinere peregrinationi: {Wop verſ, Ce open 
the j 2 alf enquire or je it. But in WO. at bar, ſeeing the, defendant 
rents eaded the truth of the caſe, and t e n 92 not denied it, but 

red upon the 1 0 and 8 mattens of fact. tho 
ow W 5 4 to jud ge upon the A . e even as if a jury upon 
an ee 6 Es, it is aforeſaid, had. found the fer PFs 
3. Tothe ee wy ae apd're vlyed that this] vdgmen as. a 
2 a #5: they on, of t ents 4 ſures of the 5 — 1 Faun 
ſages of the law in 10 =O '$ paſt bt, t wn kh PPS Boers” 


8. | by Be book . * Wü Voſs are recited : neit er 10 
as | to Hat which they think to 1 5 oe W ou 
*h& | be 0 t. and W wk 2 755 2 
FEE 
hunt / Get, ears. ou 10 
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| Wy: ſhadow of a 12 for it hath been often * natura e 
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the Realm of Scotland with England. 
the chief juſtice of the Common Pleas publicly deliver in the end of his ar- 
ere in the Exeheguer- Chamber. Firſt, that no commandnient or meſ- 


age by word or writing was ſent or delivered from any whatſoever to ny 
of the judges to cauſe tem to incline to any opihion in this caſe; whic 


fot as the anutenatz remain aliens as to the crown of England, becauſe 


wt when there were ſeveral kings of the ſeveral kingdoms, and 


ey were born 


— = - uniting of the kingdoms, by deſcent ſubſequent, cannot make him a 
WubjcR to chat crown to which he was alien at the time of his birth; ſo 
there Wil albeit the kingdoms (which Almighty God of his infinite 
fully ate, on the goodneſs and mercy divert) ſhould by deſcent be divided, and 
laws ion of governed by ſeveral kings; yet it was reſolved, that all thoſe, 
5 but t 4 3 that were born under one natural obedience, while the realms 
ing eie do were united under one ſovereign, ſhould remain natural-born 
dt be onſoligated ſubjects, and no aliens; for that naturalization due and veſted 
lidies 8 * by birtkrigbt, cannot by any ſeparation of the crowns after- 
land, _ ward be taken away; nor he, that was by judgment of law a 
not BE tural ſubject at the time of his birth, become an alien by ſuch a matter 
d oft fatto. And in that cafe, upon ſuch an accident, our poſinatus may 
nve- e Adem utriuſque regis, as Bracton ſaith in the afore-remembered place, 
d be = 427» Sicut Anglicus non auditur in placitando aliquem de terris & tene- 
ob- ment” in Francid, ita nec debet Francigena & alienigena, qui fuerit ad fidem 
that Wl regis Francize, audiri placitando in Anglia : ſed tamen ſunt aligui Francigenæ 
Man N 7 i 
„Francia, qui ſunt ad fidem utriuſque, et ſemper fuerunt ante Normanniam 
tand WE leperditam pa, et qui placitant Hic et ibi, ed ratione, quia ſunt ad fidem utri- 
orſt. wſque, ficut ſuit Willielmus comes mareſchallus et manens in Anglia, et M. de 
hat Gynes manens in Francia, et alii plures. Concerning the reaſon drawn from 
nl the (a) etymologies, it made againſt them, for that by their own deriva- 


tion, aliene gentis and alienæ Iigeantiæ is all one: but arguments drawn 
from etymologies, are too weak and too light for judges to build their judg- 
ments upon: for ſapenumero ubi proprietas (b) verborum attenditur, 2 
oeritatis amittitur : and yet when they agree with the judgment of law, 
audges may uſe them for ornaments. h 

TY on the other ſide, ſome inconveniences ſhould follow, if the plea 
e gainſt the plaintiff ſhould be allowed. For, firſt, it maketh ligeance local; 
= v:delicet, ligeantia regis regni ſui 8Scotiæ, and /igeantia regis regni ſui Angliz : 
whereupon ſhould follow, firſt, that faith or ligeance, which is univerſal, 


regt ſhould be confined within local limits and bounds; ſecondly, that the ſub- 
in jects ſhould not be bound to ſerve the king in peace or in war out of thoſe 
1 limits; thirdly, it ſhould illegitimate many, and ſome of noble blood, 
yelt which were born in Gaſcoin, Fans, Normandy, Calais, Tournay, France, 
le- and divers other of his majeſty's dominions, whilſt the ſame were in actual 
ath obedience, and in Berwick, Ireland, Guernſey and Ferſey, if this plea ſhould 
8. have been admitted for good. And ſecondly, this ſtrange and new-deviſed 
all plea inclineth too much to countenance that dangerous and deſperate error 
* of the Spencers, touched before, to receive any allowance within Meſtmin- 
fs fer-Hall. ; | 

1 In the proceeding of this caſe, theſe things were obſerved, and ſo did 
n | * 
A {a} Co. Lit. 68. b. 
(ky ! * 
SZ "IP 


MY lords, mine age, mine infirmitie, and indiſpoſition of health, m 
decaie and weakenefſe of memorie, and deſuetudo, and long diſ- 


2 haue bereaued mee of the meanes and helpes that ſhould inhable me to 
| ſpeake in ſo great a caſe, | | ; 

I feare therefore, that it will be deemed preſumption (if not worſe) that 
J I aduenture to ſpeake heerein at all; ſpecially after ſo many learned and 


| judicious arguments of ſo many graue, learned, and reuerend judges. 
To ſay the ſame that hath beene ſaied, muſt needes be vnpleaſaunt, 
weariſome, and Joathſome to the hearers ; and not to ſay the ſame, is to 
| af little to the purpoſe: for, what more can bee ſaied than hath 
ene? te | n . BN 
Yet, for that the caſe is depending in Chancerie, and adiourned hither 
for difficultie in law, and there I muſt giue iudgement according to the 


In that court, or not; I holde it more fitting to deliuer the reaſons of my 
iudgement heere, where others haue beene heard, than there, before a few, 
which haue not heard that, which hath beene ſo learnedly argued and 


\ 4 ” 


largely debated heere. - 


And therefore the caſe ſtanding thus, 1 will ſpeake what I thinke. And 
I muſt ſay, as one of the grave iudges ſaied, I can tell no newes ; but ſome 


eld things which I haue read and obſerued, I will remember; but I can 
e e 13 e 379008 2 ä 
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e This argument was printed in 1609, with the following title :=-7he ſpeech 
of the lord charicellor of England, in the Eſchequer - Chamber, rouching tbe poſt - nati. 
fore the ſpeech there was the following addreſs to the geader : 8 
8 8 thy * To the louing readers. 
* Before I preſumed to | er in R. | 
commonly called, the caſe of pof-nati, ) I conſidered mine age and infirmities, and 
how'long 1 had diſcontinued from ſuch legall exerciſes. - I mis hereupon haue 
luſtly challenged the priuiledge of ſilence. But greater and wei 
ed mee, and enforced mee to wajue the benefit of that priulledge: for, Jookin 
into the nature of the queſtion then in hand, and examining. the  cireumſtaunces, 


a ſpeciall and priacipall part of the bleffed and happy vnion of Great Britaine. - 

' * Fheard many learned and judiciousarguments, made by the reuerend judges: and 
2 that they did not all concurre in opinion (though the number wag indeede ſo 
few, ol them that differed, that in Greeke jt woulde not make a plurall number) and 
that ſome things were by them omitted, which ſeemed to mee to be both pertinent to 

the matter, andnecefſary to bee knowne, and more proper and fit to bee ſpoken by 
me, reſpeQing the place Thould, than by Gem, that did wholy binde themſelues to the 
me and rule of legal argument anddiffourſe; I thought that I coulde not, in duetie, 


court of Chancerie, where I was to iudge of it according to lawe, following the rule 

mine owne conſcience, and the meaſure of mine owne vnderſtanding, aud not to bee 
tmayed with the weight of other mens opinions. e een e 
„ Feonfidered alſo, that althogh flentij tutum premium is often true in humane po» 
licie, yet ſometime: there is eri . 
guia tac. And Surge, obleructh, that, tribus modi in veritatem peccatur : 1. ve - 


in . * excuſed mee of the ſecond, yet I could not baue eſeaped by filence, 
OL. AL, - . 88 | 
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continuance from this maner of legal] exerciſe (aboue foureteene yeeres) - 


ſpenke in the &/chequer-Chamber in R. C. caſe (which is now 


#1 . 
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I remember, for that it is honourable for the ſtate, and conſonant to the 
laws and ſtatutes of this realm. Secondly, there was obſerved, what a 
concurrence of judgments, reſolutions, and rules, there be in our books in 
all ages concerning this caſe, as if they had been prepared for the deciding 
of the queſtion of this point: and that (which never fell out in any doubt- 
ful caſe) no one opinion in all our books is againſt this judgment, Thirdly, 
that the five judges of the King's Bench, who adjourned this caſe into the £x- 
chequer-Chamber, rather adjourned it for weight than difficulty, for all they 
in their arguments und voce concurred with the judgment. Fourthly, that 
never any caſe was adjudged in the Excheguer- Chamber with greater con- 
cordance and leſs variety of opinions, the lord-chancellor and twelve of 
the judges concurring in one opinion. Fifthly, that there was not in any 
remembrance ſo honourable, great, and intelligent an auditory at the hear- 
ing of the arguments of any Excbeguer- Chamber caſe, as was at this caſe 
now adjudged. Sixthly, it appeareth, that jurrſprudentra legis communis 
Angliz / ſcientia ſocialis & copioſa + ſociable, in that it agreeth with the 
principles and rules of other excellent ſciences, divine and 

human: copious, for that guamvis ad * t que Foe g--ag 2 P 25 127, 
accidunt jura adaptantur, yet in a caſe fo rare, and of ſuch a 41 . 
quality, that loſs is the aſſured end of the practice of it (for Curr, 13. 
no alien can purchaſe lands, but he loſeth them, and ipſo 6 Co. 87. 4. 
facto the king is entitled thereunto, in reſpect whereof a man 

would think few men would attempt it} there ſhould be ſuch a multitude 


and farrago of authorities in all ſucceſſions of ages, in our books and 


book-caſes, for the deciding of a point of ſo rare an accident. Et ſic de- 
terminata & terminata eft iſta guæſtio. | e 


The judgment in the ſaid caſe, as entered on record, &c, 


Whereupon all and ſingular the premiſes being ſeen, and by the court 
© of the lord the now king here diligently inſpected and examined, and 
© mature deliberation being had thereof ; for that it appears to the court 
© of the. lord the now king here, that the aforeſaid plea of the ſaid 
* Richard Smith and Nicholas Smith, above pleaded, is not ſufficient in law 
© to bar the ſaid Robert Calvin from having an anſwer to his aforeſaid 
© writ : therefore it is conſidered by the court of the lord the now kin 
© here, that the aforeſaid Richard Smith and Nicholas Smith to the writ o 
© the ſaid Robert do further anſwer.” 


[See now the ſtatutes for the union of both kingdoms. ] 


law; whether the complainant bee inhabled, by lawe, to maintaine his ſuit | 


therefore I will ſpeake ingenuouſly and freely. 


tier reaſons ouer- 


found the caſe, to bee rare, and the matter of great import and conſequence, as being 


thereof, miſliked it; and thereupon comman 


fitas adumbe and idle hearer onelie 3 the cauſe being indicially depending in the high | 
nnd taking occaſion thereby, 


| pw; © Out of which N 


65% 9 Co. 110. b. 


Lord. cbancellor Elleſmere's ſpeech in the Exchequer-· Chamber, in the caſe of the poſtnati (c). 


not diuine, or propheſie de futuris, I leaue that as iuſtice Yeluerton did. 
I am free and at libertie, nullius addictus iurare in verba magiſtri, and 
In the arguing of this caſe, ſome thinges,. which are of great weight 

with mee, haue (in mine opinion) beene paſſed ouer too lightly 3 and ſome 

_ Gage, which ſeeme to me but light, haue beene ouerweighed, as 
t in ©, - * 3 
Halfe an howers time longer or ſhorter I meane not to ſtriue for; and 

therefore I will preſume on your patience, and aſſume to my ſelfe ,ſuch 

2 time as others haue done; and yet Iwill huſband time as well 

as L Cats  — 1:4 * 544 | 
I will not be abaſhed to med my weake memory with helpe of ſome 

ſcribled papers, as others haue done: for I accompt it a point of wiſedonie 
to followe wiſe mens examples. i ET 
Other exerdium, infinuation, proteſtation, or preface for the matter it 
ſelfe, either to prepare attentiue and benevolent auditors, or to ſtirte of- 
fence or miſlike againſt either partie, I meane not to vſe. It is fit for ora- 

tours; I neuer profeſſed: the art; I had neuer ſkill in it: and it is not e- 

corum for iudges, that ought to reſpect the matter, and not the humours of 

the hearers. Ut n de en bat bes eee 

The evordium the ciuilians vſe in their ſentences. I like well; in Dei 

nomine amen, & Des primitùs inuocato. Other exordium I care not for. 


from offending in the firſt and laſt. Aud if oda thoghkt it nat reaſon,” to fend 3 pri 


5 ones without ſhewing the cauſes which were layed-againft him, I might haue beene 
I 
I 


wort Hy & iuſtly cenſured, if vpon other mens arguments, and as it were fide # 
cita, I ſhould haue pronounced my iudgement and ſentence in ſo great à cauſe, with 
out declaring the grounds and reaſons whereupon I ſtood. Thus, dueticand-neceſ- 
litie (for, ratio ſapienti neceſſtas } were the cauſes that induced mee to ſpeake in this 
rare and weightie cauſe, and the force of truth moued mee to 1 that which I did 
ſpeake, without reſpect of pleaſing: or diſpleaſing any. And ſo, hauing the warrant 
of a fincere conſcience, which is truly ſaid to 
num, I haue in the Chancerie iudged and deereed the caſe for R. C. Aud the like 
iudgement is alſo giuen by the judges of the Kings Bench, in the aſſiſe depending in 
that court. The deeree and judgement being thus paſſed, diuerſe vnperſect 8 
and ſeuerall patches and pieces of my ſpeech haue bin put in writing, and difperſed 
into many hands, and ſome offred to the preſſe. The kings maleſtie, hauing knowled 
reof, | | me to deliuer to him in writing, 
whole diſcourſe of that which 1 faid in that cauſdGmee. Dean 7 
Thus I was put to an vnexpected new labour, to reuiew my ſcribled & broken pa- 
to the charge impoſed om me)! gathered all which 
t downe faithfully & plainly, and (av neare ay L could) 
It pleaſed his facred maicftic to take ſome view of it; 
to remember the diligence" of the lord chiefe _ iuſtice 


I had before ſpoken, and ſo ſet 
in the ſame words I vttered it. 


of the Common Place,' for the ſummary report he had /publiſhed-of the iudges argu+ 


printing ot ſuch miſtaken, and v 
reticentiee 3 and therefore the prophet ſaid, ar bi abroad. * R pperir 


. Fitatem prot timore tacendo ; 2. verilatem in mendatium commutando : 3. vrritatem non 
gene. Remembring this, my conſcience tould me, that howſoeuer filence might 


5 


ments, he gane mee in charge to oanſo this to be likewiſe put in print, to prevent the 

2 & reports of ſt 4s 4 2 ae ſcattered 

| * Whittſo&her it is, It was firſt eonceined & ſpoken aut of eoriſcience & dutyy and in 

now publiſhed in bumble obedieyce tomy moſt gracious ſoueraigne. Ag 1 offer 
commend it to your good acceptance aud fauourable interpretation, 


Oy 


5 ve ul comes, & teſtis, & hudex aFio- 


FX 


7. Elleſmere, Cane? ' ö 
, 


8: | 


Griffin, for detaining 1 concerning the ſame meſſuage and 
ts U ereo * 


euidence — the ſame. 
in law. 0 
This is the ſpeciall caſe now depending in the Chancerie; in which, and 


nor to his kingdome of England, but by their 21 are liege ſubiects | 
r 


echould of landes 


to bee anſwered. 


This opinion I did firſt conceiue vpon thoſe rules and reaſons in lawe | 


as well the common law of England, as the ciuile law) which heereafter in 
he courſe of my ſpeech I will remember. And in this opinion I haue 
beene ſince confirmed by many great and veighty reaſons. 5 | 
PFeirſt, in the fatute made in the firſt yeare of his maieſties 
The proceed»... pajone of England, authorizing the treatie betweene the com- 
ing ag, ./ miſſioners for both the kingdomes, it is ſaid (as iuſtice War- 
and, hat, burton noted well) that both the famous & ancient realmes of 
1. Jac. 16. Angland and Scotland are now vnited in allegeance and loyal! 
Mart, 1603. ſubiection in his royall perſon, to his maieſtie, and his poſte- 

ritie for euer. | | 
Heere wee haue the judgement of the parliament; that there is a vnitie 
in allegeance to one royall perſon ; and therefore I ſee not how wee may 
out of imaginarie conceipts, and by ſubtile diſtinctions ſtraine our wittes 
to Frame ſeveral! allegeances to one and the ſame royall perſon, contrary 

to ſo plaine a declaration made by parliament, 5 

| Next followeth hismaieſties proclamation 20 Oebris 1604, 


The procla- — which hee aſſumed to himſelfe the name and ſtile of king of 
4 


mation, 8 eat Britains in which proclamation, among many other 


094-1604, weighty reaſdns, this is added for one, we bens receiued from 
65 that be ſhilfiul in the lawes of the land, that immediately vpon 

r ſucceſſion, diucr ſe of our ancient lawes of this realme are ipſo facto expired ; 
1 namely, that of eſeuage; and.of the naturalization of the ſubiectu. This was 
not done ſodainely, nor lightly.; but vpon graue and ſerious deliberation, 
and aduiſe: and therefore ſeemeth to mee to be a matter of great impor- 
taunce, and not to be lightly regarded. „ ann 
, The ſame twentieth of October, theſe commiſſioners beganne 
Der their treatie. Of the graue and iudicious courſe which they 


« 


255 by per held, in debating of the matter then propounded, I will for- 
| liament, did beare to ſpeake: but for this point of naturalization now in 
ee (> © geſtion, their reſolution in the end was thus2s 
continue vu- That it ſhall be propounded to both the parliaments. at the 


til 6 Decemb, next ſeſſions, that an act be made containing a declaration, as 
3lavhi;  »  followeth:: that all the ſubiects of both the realmes, borne ſince 
nor one the deceaſe of Elizabeth the late queen of England of happie 
 romimifion-"' memory, and all, that ſhal be born hereafter vnder the obedience 
of his maieſtie and his royall progeny, are by the common lawes 
of both the realmes, and ſhalbe for euer, inhabled to obtaine, ſucceede, in- 
herite, and poſſeſſe all lands, goods, and chatteli, & c. as fully and amply as the 
fubiects of either realme reſpectiuely might haue done, or may doe in any 
fort with in the kingdome where they were borne, This, after lung debating, 
and graue and deliberate conſideration, was, in the end, the reſolution of 
* greater. irt of the commiſſioners, not one openly gaineſaying it. And 
diuerſe of the principall judges of the realme were prefent at all times 
when the point was Abe And herein I note the wiſe and judicious 
forme'of that-reſolution, which was not to propound to the parliament the 
making vf a new lawe, bur 4 declaration of the common lawes of both the 


realm in this queſtion.” are . 0 ag 9 1 3 D 
len, if wen confider who theſe commiltioners were, what lords of the 
| higher houſe, and what perſons of the common houſe, ſelefted of all de- 

-r6es; moſt eminent for their learning and iudgement, as well in ciuile and 

mmon law, as in knowledge, and experience other waies, beeing afliſted 


weighty importance, and much to be regarded in the deciding of this 
eee tra de eu gen ad t vf e 
q' According to. this act of the commiſionersy the caſe-was 


Aer prof | 

2 2 Baal, the judges were required to deliuer their. opinions. 
n There were then eleauen iudges! preſent 3 whereof tenne 
i *coiifent "allirme” the" law” to "be, -taxtythe. 

nat were not aliens, but natural ſubiecte (one onely diſfenting). 
this, the/q ueſtion was debated: in à ſolemne conferen 
the” Houſts"of- parliament at ſeuerall times, and 
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156. ThbGaſe of the Poſtnati, or of the Union of 


with much libertie ; nothing was omitted that wit or art could inuent 
to ↄbiect againſt this opinion; and that was done by men of great learn. 
ing, and cingular iudgement in the common lawe, and ciuile lawe, and 


by ſome other gentlemen of the common houſe, of rare gifts for thei; 


learning, knowledge, elocution and experience. | 

(i At this conference the judges were preſent ; who, after they had heard 
all that was, or could be ſaid, did confirme their former opinions, 
which they had before delivered in the higher houſe: three of the chicfe 


curring in the ſame. So, here was now a generall reſolution by all the 
iudges of the realme (one excepted} and that delivered, not priuately, 
but in parliament; which without more adoe had beene ſufficient to haue 
decided and determined this queſtion. | 

Touching the proclamations it was diſcreetely and mo- 
deftly ſaied by a learned gentleman of the lower houſe, that it 

was of great reſpect, and much to bee regarded; but yet it tbe kings 
was not binding, nor concluding : for, proclamations can — ag 
neither make, nor declare lawes : and beſides, that this pro- 1 | 
clamation was not grounded ypon any reſolution of the reuerend iudges 
but.vpon the opinion of ſome ſkilfull in the lawes of this land. 

Of the ſtrength of proclamations, being made by the king, by the ad. 
uiſe of his counſell and iudges, I will not diſcourſe; yet I will admy. 
niſh thoſe that bee learned and ſtudious in the lawes, and by their profeſ. 
ſion are to giue counſel}, and to direct themſelues, and others, to take 


The force ang 
irength of 


heede that they doe not contemne, or lightly regard ſuch proclama- 


| tions. ; 
And to induce them thereunto, I defire them to looke vpon, and con- 
ſider aduiſedly theſe few proclamations, proviſions, or ordinaunces, 


haue beene houlden to bee in conſtruction of lawe, albeit they be neither 
ſtatutes, nor acts of parliament. | 
M. 4. H. 3. in Dower, the defendant pleaded, quod petens 
2 de poteſlate regis Franciæ, & refidens in Francia; et proui- — dower, 
fum eft d conſilio regis, quod nullus de potęſiate regis Franciæ ; 
reſpondeatur in Anglia, antequam Angli reſpondeantur de iure ſus in Francia. 
This the plaintifes atturney could not denie; and thereupon the iudge- 
ment was, ideo fine die. | | 
Anno 20 Hen. 3. n and ordinaunces were made 
which were called prouiſionss Merton, where the king aſſembled his arch- 
biſhops, biſhops, earles, and barons for the coronation of the king, and 
his wife queene Elenor; and the words be, 2 of in curia dom. 
regis apud Merton coram Willihelmo Cantuarienſi archiepiſcopo, & coe- 
Aeris {ufraganers furs ; et coram maiori parts comitum & baronum An- 
gliæ ibidem exi/lentium pro coronatione ipſius domini regis & Elionote regine, 
pro qua amnes vocati fuerunt, cum traftatum ęeſſet de communi utilitate regni 
ſuper ar ticulis ſutſeriptis, ita prouiſum fuit & conceſſum, iam a preditiis 
e 0107 Me epiſcopis, comitibus, & baronibus, & alijss De viduis 
rimo, Sc. | : * 6 too bis! 
a Fitzherbert citeth a prouiſion made anno 19 H. 3. in 
theſe words, ef e ee fuit coram domino rege, archiepiſco- 
pis, epiſcopis, comitibus, & baronibus, quod nulla aſſiſa ultimæ, 
præſentationis de cœtero capiatur de eccleſis, præbendatis nec de prebendir, 
This prouiſion was alowed and continued for lawe, vntill PA 2. ann 
13 Edw. 1. cop. 5. which prouides the our, by exprefſe words. 
Anno 6 Ad. 1. the king and his iudges made certaine 46 -, 
explanations of the ſtatute of Gloucefler, which are called 1. Explan. 
explanationes flatuti Gloceſtriz : and theſe be the words, fiat. Glou- 
Paſimadum per dominum regem & iufliciarias ſuos fate. ſunt Me. 
guedam explanationes quorundam articulorum ſuperius poſitorum. Which ex- 
planations haue euer ſince beene receiued as a Jaw. | | | 
There is a proclamation by king Ed. 57 bearing 16%. 


Fitzberbert 
Nat, Br. 31. 


at Meſtminſter anno 15 Ed. 3. And iudge Thorpes opinion © proclaims 
pa. 39 2453 7. both which I will now 8 to report, * ENTS 


and wiſh the ſtudents to reade the ſame in the printed bookes, 

where they ſhall ſee both the effect, and the reaſon, and the cauſe thereof; 

they are, worth their reading, and may informe and direct them what 

iudgement to make of proclamat ions. WY RE 
ouching the opinion of the judges, ſome haue obiected _ 

(yet modeſt] „ and I ſuppoſe, according to their conſcience _— . 

and vnderſtanding) that there is not like regarde to be had e 


of iudges opinions giuen in parliament, as ought: to bee of ein parlia- 
their 1udgements in their proper courts and ſeates of iuſtice : ment ought 
for, in thoſe places their oath bindeth them; but not ſo in l. 


the other. 4 un | I IE eee Obied, 

. To this I anfwere: the reuerence, and woorthineſſe of y,,,, 

the men is ſuch, as is not to bee quarrelled and doubted: f, 

if there were no oathe at all: for, if men of ſo great and eminent places 

ſeare not God and his iudgements, euen out of à religious conſcience, 

which is framm ante peccatum, & flagrum pe peccatum, it may be 

doubted that the external} ceremonie-of adding a booke will little auaile. 

2. Their oath doth bind them as much in'the'court of | parliament, as 

in their proper courts.: for, that 5 ſupreme court of all; and they 

are called thither by the kings writ, not to ſit as tell-clockes, or idle 
hearers; but, 'quid perſemalitur inter/itis-nobiſeum, ac cum ceteris. de confilio 
notre” ſuper . diftis 'negotirs tructaturi, vf umpu⸗ 1 : and 
thoſe  negatia be ardug © vrgentia. nepotia_regni, Sc. And their oath, 
amongeſt other thinges, is, that they ſhall counſell the kiog truely in his 
buſineſſe . | C 7 22:45 AYE 5t-1 T unn f 8 
3. This exception may ferue ag e as well in caſes when 
they ſit and giue ys boating as Juſtices of affiſes,” nif prius, eyer and 
terminer, and gaole deliuerze,, as in this caſe-of parliameat : for, there they 
haue none other oath but their generall oath, .. 
4. It becomes vs to eſteeme of i now, as our forefathers eſteem- 
ed them in times paſt; for, as they ſucceede them in time and place (I 
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of them declaring their reafons, and all the reſt (ſauing one alone) con- 


| which I will point out vnto them; and of what validitie and force they 


| 


{ ch roniclers 


Wpleaſure, nor 


the Realm of Scotland with England; 


to flatter any for. fauour.: Wherefore I will neither be 
baſhed' to ſpeake what I thinke:) I ſay therefore, that as 
u zudges now ſuccced the former iudges; in time and place; ſo they 
pur 10 them, and are not inferior to them in wiſedome, learning, in- 
poetry and all other iudicious and religious vertues, 


7 ffaids, nor a 


n bg hen let vs ſee what the wiſedome of parliaments in times paſt attri- 


; judges opinions declared in parliament; of which there bee 
bu Wei but | will trouble you but with two or three. 
m il not remember Richard the ſeconds time (of which ſome of our 
4 "Toe talke idely, and vnderſtand little) where power and 
might of ſome potent perſons oppreſſed iuſtice, and faithfull judges, for 
xpounding the law ſoundly, and truely, _ ; 
N K The firſt, that | will remember, is this, in the parliament 28 H. 6. 16 
Tanuarijs the commons made ſuite, that V. de la Poole d uke of Suffolte ſhould 
bee committed to priſon for many treaſons and other hainous crimes com- 
mitted by him. The lordes in parliament were in doubt what anſwer 
to giue; they demaunded the opinion of the iudges. Their opinion was, 
that hee ought not to bee committed ; and their reaſon was, for that 
the commons did not charge him with anie particular offence, but 
with general] ſlaunders and reports; and therefore becauſe the ſpeci- 
alties were not ſhewed, hee was not to bee committed. This opinion 
was allowed ; and thereupon 28 Ianuarij, the commons exhibited cer- 
taine ſpeciall articles againſt him, viz. that hee conſpired with the French 
| king to inuade the realme, &c. And thereupon hee was committed to 
er. 8 
. the parliament anno 31 H. 6. in the vacation (the parliament be- 
| ing continued by prorogation) Thomas Thorpe the ſpeaker was condemned 
| in a thouſand pounds dammages in an action of treſpaſle, brought againſt 
him by the duke of Yorke, and was committed to you in execution for 
the fame. After, when the parliament was re- aſſembled, the commons 
made ſuite to the king and the lords, to haue Thorpe the ſpeaker deliuered, 
for the good exploite of the parliament ; whereupon the duke of Yorkes 
counſel] declared the whole caſe at large. The lords demaunded the 
opinion of the iudges, whether, in that caſe, Thorpe ought to bee deli- 
vered out of priſon by priuiledge of parliament. The iudges made this 
aunſwere, that they ought not to determine the priuiledge of that high 
court of parliament ; but for the declaration of proceeding in lower 
courts, in caſes where writtes of ſuper/edeas for the priuiledge of the par- 
liament be brougbt vnto them, they aunſwered, that if any perſon that 
is a member of the parliament bee arreſted in ſuch caſes as bee not for 
treaſon or felonie, or for ſuretie of peace, or condemnation had before 
the parliament, it is vſed that ſuch perſons be releaſed, and may make 
atturney, ſo as they may haue their freedome and libertie, freely to in- 
tend the parliament. Hereupon it was concluded, that Thorpe ſhould 
ſill remaine in priſon according to the lawe, notwithſtanding the pri- 
uiledge of. parliament, and that hee was the ſpeaker. Which reſolution 
was ed to the commons by Walter Moyle, one of the kings ſerieants 
at lawe. And then the commons were commaunded in the kings name, 
by the biſhop of Lincolne (in the abſence of the archbiſhop of Canterbury 
then chauncellor) to chooſe another ſpeaker, : 

3. In the parliament an. 7 H. 8. a queſtion was moued, whether 
ſpirituall perſons might bee conuented before temporall iudges for cri- 
minall cauſes. There fir /ohn Fineux and the other iudges delivered their 
opinion, that they might and ought to bee ſo. And their opinion was 
allowed, and maintained by the king and the lords: and D. Standiſb, 
who before had houlden 4 ſame opinion, was deliuered from the 
biſhops, And it is worth the noting, what wordes paſſed in that caſe 
betweene the archbiſhop of Canterbury and that worthy iudge Fineux, 

4. If a writ of errour bee brought in parliament ypon a 


| cod rr judgement giuen in the King's Bench, the lords of the higher 
paramen', houſe alone (without the commons) are to examine the er- 


rours; but that is by the aduiſe and counſel] of the judges, 
who are to informe them what the lawe is, and ſo. to direct them in their 
iudgement. And if the iudgement bee reuerſed, then commaundement 
is to dee giuen to the lord chancellour to doe execution accordingly. 
And ſo it was in anno 17 R. 2. in a writte of errour brought in — 2 
ment by the deane and chapiter of Lichfield, againſt the prior and conuent 
of Newport-Panell, as appeareth by the record, But if the iudgement bee 
affirmed, then the court of the King's Bench are to proceede to execution 
of the. judgement, as it appeareth in Flowerdewes caſe P. 1 H. 3 19. 
But it is to bee noted, that in all ſuch writtes of errour, the lords are to 
proceede according to the lawe; and for their iudgement therein they 
are informed and guided by the. iudges, and doe not follow their owne 
opinions or diſcretions otherwiſe. 8 
This extrauagant diſcourſe touching proclamations, and iudges 
opinions deliuered in parliament, and how they ought to bee regarded, 
J haue thought materiall and neceſſarie, both in reſpect of the time 
wherein wee . and the matter which we haue in hand. And theſe bee 
thinges which I thinke haue beene too lightly paſſed ouer. But if you con- 
demne it as impertinent, I muſt. then confeſſe I haue preſumed too much 
vpon your patience; I pray you beare with mee, it is but my labour loſt, 
and a little time miſ-ſpent, if it ſeeme ſo vnto you: you are wont to 
pardon greater faultes ; call it either a paſſe-time, or waſte- time, as 
pleaſeth you. Now, to returne to the caſe we haue in hand. 
. The generall queſtion. hauing had this paſſage (by procla- 
and Note of mation, by commiſſion, and by debating in parliament) re- 


proceeding in maineth yet without concluſion or iudgement: and as euerie 


> es FR. man abounds. in his owne ſence, ſo euery one is left to his 
arg one opinion; ſpecially thoſe that were not ſatisfied with the 


graue reſolution of the iudges in parliament, which (although 


ſome may tearme and accompt as bare opinions) I muſt alwayes valew, 


and efteeme as a reall and abſolute iudgement. Now, I ſay, this general 
queſtion-is- reduced to two particular caſes, and is iudicially depending 
20 two: the higheſt courts-of iuftice in this realme; and that is by 
complainant againſt ſeucrall defendants for the freehoulde and inheritance 


A ſeverall parcells of land: and (as M. Solicitor ſaid well) is a caſe, not 
"Rined,. nor ſurmiſed, but a true caſe betweene true parties: and being 
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| Williams ſaid well, 


religion, nor lawe, nor king, 


99 
guæſtio iuris, non fucti, is by both theſe courts adiourned hither to bee de- 
cided, and determined by all the iudges of England, as the rareneſſe of 
the caſe, and the weight and importaunce of it, both ſor the preſent and 
the future, doth require. 

And the caſe being of this nature and qualitie, it is not amiſſe to ob- 
ſerue the proceeding in it: for, it is woorth the obſeruing, and not to 
bee forgotten. The defendants counſell, men of great learning, and in 
their profeſſion inferiour to none of their qualitie and degree, men con- 
uerſant and well exerciſed in the queſtion, and ſuch as in the great con- 
ference in parliament, moſt of them were ſpecially ſelected and choſen 
(for ſo they wel deſerued) as moſt ſufficient, able, and fit, as well for 
learning and knowledge, as for all other giftes of witte and nature, to 
handle ſo great and rare a queſtion. And although it hath pleaſed them 
of their good diſcretion to viſe the paines but of a few in the debating 
and arguing of the caſe at the barre : yet no doubt that was done vpon 
mature deliberation and conference with all the reſidue: and whatſoeuer 
the ſpirites, the learning, the wiſedome, and knowledge of all the others, 
vpon long ſtudy could affoorde, was put into the mouth of thoſe few to 
ſerue as organs and inſtruments to deliuer it vnto vs; which they haue 
ſo well and ſufficiently performed, that they deſerue great praiſe and 
commendation : for, in my poore opinion, the witte of man could not: 
deuiſe to ſay more touching this queſtion in lawe than they haue ſaied. 
And whatſoeuer hath beene ſithence ſpoken for that part, it is for the 
matter but the ſame in ſubſtance, which the counſell at the barre did 
deliver; though it hath beene varied in forme, and amplified with other 
wordes and phraſes, and furniſhed with ſhew of ſome other ſtrained caſes 
and authorities, 

The handling of it by the learned and reuerend iudges hath beene ſuch, 
as it may appeare to the world, that euerie one hath. ſpoken his owne 
heart and conſcience; and hath laboured by long ſtudie to ſearch out the 
lawe and the true reaſon of the lawe in this rare caſe ; and ſo they haue 
ſpoken, as coram Deo & angelis none, with deſire to ſeeme popular; for 
nothing ought to bee fam populare quam veritas: none to ſeeme to be time- 
ſeruers, or men-pleaſers; for the king (whome vnder God they ſerue) 
being pater patriæ, and ſoueraigne head of both theſe great vnited king- 
domes, is to them both, like as the head of a naturall body is to all the 
members of the ſame, and is not, nor can not bee partiall more to one 
than to another. Hee deliteth in truth, and defireth it; and without 
truth hee can not bee pleaſed. Hee ruleth by his lawe, and commaundetl 
his iudges to miniſter to all his ſubjects lawe and juſtice ſincerely, an 
truely ; and equally and indifferently, without any partiall reſpect. 

It was neuer ſeene, but that in all rare and difficult caſes, there haue 
beene diuerſitie of opinions; but yet without breach of charitie, which 
So it hath happened in this caſe, The caſe hath 
beene argued at large by foureteene learned judges ; twelue of them haue 
| concurred in zudgement, but vpon ſeuerall reaſons : for, as many wayes 
may leade to one end of the iourney ; ſo diuerſe and ſeuerall reaſons 
may conduce to one true and certaine concluſion, 

And here I may not omit the woorthie memorie of the late graue and 
reuerend iudge, fir John Popham, chiefe iuſtice of the King's Bench de- 
ceaſed (a man of great wiſedome, and of ſingular learning and iudges 
ment in the lawe) who was abſolutely of the ſame opinion, as he often 
declared, as well in open parliament, as otherwiſe, x | 

The apoſtle Thomas doubted of the reſurreQion of our Sauiour Jeſus 
Chrift, when all the reſt of the apoſtles did firmly beleeue it: but that 
his doubting confirmed, in the whole church, the faith of the re- 
ſurrection. . | 

The two woorthy and learned iudges that haue doubted in this caſe, 
as they beare his name, ſo I doubt not but their doubting hath giuen 
occaſion to cleare the doubt in others; and ſo to confirme in both the 
kingdomes, both for the preſent and the future, the truth of the iudge- 
ment in this caſe, | | 1 

Thus, my lords, haue you hitherto nothing from mee but Amen, to 
that which all the iudges (auing two) haue ſaied; and much more you 
cannot expect from mee: yet, ſince I muſt giue iudgement in this caſe; 
and I faied in the beginning, that I would render the reaſons of m 
iudgement (for that is the courſe of argument I muſt houlde) ; I will 
now deliuer vnto you, what are the ſpeciall and principall reaſons that 
firſt haue induced mee, and ſtill mooue mee to houlde the opinion that 1 
doe: and as I goe, I will indeuour to eleere ſome doubts and queſtions, 
that partly in the conference in parliament, and partly otherwiſez. I haue 
heard made; not. onely touching this caſe it ſelfe, but alſo touching the 
forme and manner how it is to be decided and iudged. TO TT I 

The caſe is rare, and new (as it hath beene often ſaied) ; it e this cue 
was neuer decided termints terminantibus; it was neuer iudged | js to be iudg» 
by any ſtatute lawe, which is a poſitiue lawe z nor by iudge- d, andby 
ment of the iudges of the common lawe. _.. wine eds 

Now, the firſt queſtion is (as ſome would haue it) how it is to be 
iudged, and by what lawe; and haue wiſhed that it might haue ſtayed 
yntill the parliament, and ſo bee decided by parliament. They that 
make this doubt, I will let them demurre, and die in their doubts; for, 
the caſe beeing adiourned hither before all the iudges of England, is:now _ 
to be iudged. by. them according to the common lawe of England ; and 
not tarrie for a parliament : for, it is no tranſcendent queſtion; but that 
the common lawe can and ought to rule it, and ouer-rule it, as iuſtice 
But then this queſtion produceth another; that is, what is wen the 
the common lawe-of England? whether it be ind ſeriptum, or commen le 


non ſcriptum? and ſuch other like niceties: for, wee haue in of Ft 
this age ſo many queſtioniſts; and gu modo and gulare, are dete ex. 8 
ſo common in moſt mens mouthes, that they leaue neither ms, $a 


nor counſell,- nor policie, nor Queltioaifth. 
gouernment out of queſtion. | ; 3 


And the end they haue in this queſtion, what is the common lawe, is. . 
to ſhake and weaken the and principles of all gouernement: and 
in this particular queſtion of the law of England, to ouerthrow that law 


whereby this realme hath many hundred yeares beene gouerned in all 
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honour and happineſſe: or at leaſt to caſt an aſperſion vpon-it, as though 


it were weake and vncertaine, I will therefore declare mine opinion in 
this point plainely and confidently, as I thinke in my conſcience, and as 


I finde to be ſufficiently warranted by ancient writers, and good authori- 


ties vdide of all exception. | 
. The common law of England is grounded vpon the law of 
The ground Y gland is g 
of the com- God, and extents itſelft to the originall laue of nature, and the 
_ mon lows „ en lawe of nations. 
\* When it reſpeCtes the church, it is called ler eccleſie Anglicanæ, as 
magna charta, ca. 1. Eccleſia Anglicana habeat omnia ſua iura integra & 


illaæſa. 

Wen it reſpectes the crowne, and the king, it is ſometimes called lex 
corone, as in ſtat. 25 Edw. 3. cap. 1. Lex coronæ Angliz i & ſemper 
fuit, c. And it is ſometimes called lex regia, as in Regiſiro fo. 61. Ad 
tura regia ſpectat- and, ad conſer uationem iurium coronæ nofire, & ad iura 
regia ne depereant, &c, i 

When it reſpectes the common ſubiects, it is called, lex terræ; as in 
mag na charta ca. 29. Niſi per legale iudicium parium, rf legem terre. 

Yet, in all theſe caſes, whether it reſpectes the church, the 
The common crowne, or the ſubiects, it is comprehended vnder this gene- 


— rall tearme, the common lawes of England : which, although 
they bee for a great parte thereof reduced into writing; yet 


ripta, 
| mW they are not originally leges ſcriptæ. 

This I firſt learned of the Jats lord treaſurer Burleigb (whoſe honourable 
memorie England can neuer forget) and hearing it from him, I indeuored 
by my priuate ſtudie to ſatisfie my ſelſe thorowliein it. And, whoſocuer 
ſhall well conſider the lawes of England, which were before the Conqueſt 
(whereof wee haue ſome remnants and patches) or ſince the Conqueſt vn» 

till magna'charta, anno 9 H. 3. will make little doubt of it. 

In 2 2. time Glanuile writeth thus; leges Anglicanas licet non ſeriptas, 
leges appellari non videtur 1 

And in Hen. 3. time Braclon writeth thus; cm autem fer? in omnibus 
Fegionibus vtantur legibus & iure ſcripto, ſola Anglia 75 eft in ſuis finibus, 


| ſure non ſcripto & conſuetudine ; in ea quidem, ex non ſcriptd ius venit quod 


uſus comprebautt, 

© But I may not agree with Bracton, that ſola Anglia v/a Fl iure non ſcrip- 
ta: for I find that the graueſt, and, the greateſt learned writers of the 
eiuile late, both auncient and of this our time, doe hould the ſame opi- 
nion, touching the ciuile lawe it ſelſe, for thus they write: ex non ſcripto 
ius venit quod vſus approbauit. And thus; tus ciuile dictum ex non ſcripto 
natum gi. And, ius non ſcriptum dicitur conſuetudo, non quod ſcripto perpetuò 
careat, hac enim falſum «ft: nam & conſuetudines in memoriam cenſtantioram 


ralucuntur in ſcripturam, vt cetera quog. que fine ſcriptura perficiuntur : ſed 


non ſcriptum ius eft : id eft, quid à ſcriptura vis eius non cœpit nec ax pt 
So, hereby it may appeare how in this wee concurre with the ciuile lawe. 
Howthecom. But hereupon theſe queſtioniſts moue an other queſtion, 
mon law of vi. If the common lawe be not written, how then ſhall it 
I may be knowen ? 1 
e b To this I aunſwer ; it is the common cuſtome of the realme 
EW: — Bratton ſaieth, ius venit quod uſus comprobauit) : and it 
. ndeth vpon two maine pillers and principall parts, by which 
it is to bee learned and knowen. | 
Maximes and . The firſt is, certaine knowne principles and maximes, and 
principle, ancient cuſtomes,” againſt which there neuer hath beene, nor | 
| ought to bee any diſpute. As in caſes of ſubiects; an eſtate in 
fee-ſimple, for life, for yeeres, dower, curteſie, Fc. In caſes of the 
crowne, the female to inherite: the eldeſt ſole to bee preferred : no re- 
ſpecte of halfe blood: no tenant in dower, or by the courteſie of the 
crowne : no diſabilitie of the king's perſon by infancie, c. 
5 We 2. The ſecond is, where there be no ſuch principles, then, 
A, former judgements giuen in like caſes : and theſe be but arbi- 
tria iudicum, & reſponſa prudentum, receiued, allowed, and 
put in practiſe and execution by the king's authoritie. 
Of theſe Bracton ſpeaketh z ego H. de Bratton animum erexi ad vetera 
iuditia iuſlorum perſerutanda; fatta ipſorum, conſilia, & reſponſa in vnam 


jummam redigends compilaui. 


And before the Conqueſt, king Ethelbert cauſed a booke to bee made, 
which was called Decreta Judiczorum + and king Alured did the 


Lago bo like, as maſter Lambard, a iudicious and learned obſeruer of 
er Nye. - antiquities, doth remember. | 


Of theſe alſo the iudges ſpeake H. 33. H. 6. Meyle, fo. B. we rule the 
law. according to the auncient courſe,» Aſptori, fol. 9. all our lawe is guided 
(Ay and 7 flatute, And Pryſet ſaieth, fol. 3 cannot bi a 2 
. law, but: ſuch as was indged or made by flatute, herein I note alſo 
hee equalleth a iudgement with a ſtatute, - | 5 

In 36 H. 6. fol. 25. Forteſcue reaſoneth thus; the late is af haue ſaide, 
and ſo hath beene akwaies ſince the lawe begann. CT 
+ In 37 H. 6. ,. 22: 1 reaſons thus; ſuch a charter hath bin allowable 


in the time of our predeceſſours, which were as ſage and learned as wee bee. 


Ia H. 4. Ev. 55 41. Markham reaſoneth thus; it is good for vs to 
4e d it hath bin uſed before this time, and not to keepe one way one day for one 


F "parity, and another day the contrary for the other party : and ſo the former pre- 


" collents bt ſufficient for vs to follow and iudgement was given accordingly. 


. PI” oh And in the former caſe 36 H. 6. Forteſcue ſaith further; 
a +; wee dame courſes and formes which be houlden for lawe. | 


Alſo euerie one of theſe foure principal] courts, the Chauncery, ' King's 


Dich, Common-Plees, and Eſchequer, haue in many things ſeuerall courſes 

+ «and ſormes which are obſerued for law, and that notonely in that proper 

bort, but alſo in all courtes 2 the realme; 5 — 
dee remembred in the caſe of the Mi 


2 direct examples or precedents, then this rule hath a further 


many examples 
nes in Plowden's Commentaries. | 


me At contordent clerici de breue fatiendo, ita 
ancelaria fine remedio : for the Chancery is proper 


| ly of- 
3 inffitie'® aquitatis'; where all original writs (which in ancient > % 
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: 


that 


that if there 


I rule in diuinitie; yet for interpretation of lawes, it is not 


| inter exempla fu urum eff. And to t 


16. The Caſe of the Poſtnati, or of the Union of 


were the grounds of all ſuites) are deuiſed and framed, And theſe cig 
were graue and auncient men; ſkilfull, and long experienced in th, 
courſe of the Chancerie; and called clerici de prima wy + and of late time 
magiſiri Cancellariæ; who in new and ſtrange caſes, beſides their one 
knowledge and experience, had oftentimes conference with the graue 
iudges for the deuiſing and framing of new writtes when neede required. 
And this I take to bee the ſame which is in the ſtatute V 2. 
cap. 24. Et guoticſcungue de cetero euenerit in Cancellaria, guad St. V. 2. @, 
in vo caſu reperitur breue, & in conſimili caſu, cadente ſub eodem i ©" 11 
iure & ſimili indigente remedio, non reperitur, concordent' clerici © © 
de Cancellaria in breui faciendo, vel atterminent querentes in proximum parliq. 
mentum get ſcribantur caſus in quibus concordare non paſſunt, & referant © 
ad proximum parliamentum : et de conſenſu iuriſperitorum fiat breue, ne con. 
tingat de catero, quid curia regis deficiat conquerentibus in iuſticia perquirenq, 
Wherein I note theſe three thinges. Firſt, the clerkes are to agree; and 
if they agree, that is an end, and ſtandes for lawe, and then no referre. 
ment to the parliament. Second, if the clerks agree not, and ſo the caſe 
be referred to the parliament ; then de conſenſu iuriſperitorum fiat breue : ſo 
conſenſus iuriſperitorum is the rule, and not the multitude of vulgar opi- 
nions. The third is, that iuſtice faile not them which complaine ; which 
will often faile, if you ſtay vntill a parliament; for parliaments are nor 
to be called for the wrong of a few priuate ſubiects, but for the great and 
. affaires of the king and the realme. | 
finde alſo a like rule in the ciuile lawe; vi nan eft directa 
lex flandum eft arbitrio iudicis, vel producendum ad fimilia. And 
another ſaith, de ſimilibus ad ſimilia iudicium & argumentatio 
recipiuntur, | . 
4. Beſides theſe, there is an other generall and certaine rule 
in the ciuile lawe, which I reſerue to the laſt parte of that 
which I meane to ſpeake in this matter. 
So, eg, hongy vnto a more proper place, I will hereupon conclude, 
ee no former.iudgements, nor examples, nor precedents 
to bee found, then concordia clericorum, & arbitrium iudicum is to ſeeke out 
the true and ſolide reaſon; and thereupon to ground their judgements in 
all new caſes ; for it was truely ſaide by a learned gentleman of the lower 
houſe, HP lege recurrendum eft ad conſuetudinem: deficiente conſuetudine 
recurrendum ad rationem. And ſo from the iudges we thall haue re/porſa 
prudentum to decide all ſuch new caſes and queſtions. And accordin 
to this rule, all ſuch new doubts and queſtions haue beene reſolued an 
decided by the graue iudges in former times, 
But here, before I proceede further, I am tg make a ſuite, 
which is this: US . ? | the ptoteſſont 
That whatſoeuer I haue ſpoken, or ſhall happen to ſpeake of the ciuile 
of the ciuile lawe; or whatſoeuer L.ſhall cite out of any wri- lawe. 
ter of that law, I pray fauor of my maſters that profeſſe it. I acknow- 
ledge that lawe to be auncient and generall in many parts of the world; 
and I reuerence the profeſſors of it, as men of great learning, wiſedome, 
and iudgement. I profeſſe it not; I haue learned lirtle of it; but jn 
that little I haue found that in the reall and eſſentiall partes of iuſtice, 
the ciuile and common lawe doe in many things concurre, though they 
differ much in the forme and manner of proceeding. And that which 
I ſhall haue occaſion to produce of that lawe, will Ka to ſhew how the 
common law and ciuile doe agree in one reaſon and judgement in thoſe 
things which I ſhall ſpeake of. | 
Yet 1 muſt take libertie to ſay, that neither in Spaine, nor in France 
(thoſe two great monarchies) it is not generally received nor allowed as 
a concluding and binding law. | 
They take there the reaſon of it onelie as a direction to their proceeding 
and judgement: but to produce or alleadge it as a concluding or bind- 
ing law, was no leſſe than capitis parna. . | 
This I make not of my ſelfe; for, beſides common practiſe and expe- 
rience, I haue an honeſt and ſubſtantiall witneſſe, maſter Adam 
Blacword a Scattiſhman, a man of ſingular learning in the 3 ” 
ciuile lawe, who defendeth in like manner the lawes of Scot- 
land, as appeareth in his learned booke intituled, Pre Regibus Apologia, 
Witten by him againſt a ſeditious dialogue or libell made by George 
Buchanan, de iure regni apud Scotos, where he tells him, aliud ſceptrum, aliud 


bi non eft di. 
rec fa lex ©, 


Rex ſolutiug. 
car, &c, 


A requeſt to 


plectrum. But it is not amiſſe to recite his owns words, which are thus; 


Philippus cognomento Pulcher, cum Lutetiæ ſupreme iurtſdiftionis curiaminſiitu- 
eret, eam Romano iure ſolutam efſe declarauit : in eamg. ſententiam vetus extat 
eius curiæ decretum, ne cauſarum patroni Romanarum legum auttoritatem 
patrie legibus opponant. Sed cum ille bono & equo niti videntur & proba- 
bilem viilitatis publica cauſam continere, nos earum vtimur haud imperio, fed 
ratione, cut amnes homines nature preſcripto ſubijciuntur. Quin etfi quid 
aduerſus rationem legum Romanarum perperam ac temeri iudicatum eſt, id 
earum multis peenis haud eſtimatur, ſed vel principis, vel ſuperioris magiſira- 
tus arbitratu, Nam ciim in publici muneris partem admittimur, & conceptis 
verbis inauguramur, e ee regiarum & municipialium legum at{+ 
morum obſeruationem, nulla Romani iuris mentione, ſpondemus. Apud Hiſpa- 
nos capitis pœnam ijs indiftam legimus, qui Romanarum legum ductoritaten 
vel in foro laudarent, vel in mt? pos ico profiterentur. Sed fi quid occur- 
reret patrijs legibus ac miribus inaefinitum quod iudicanti religionem adferre, 
vnicum erat eximendo ſerupulo regis conſulendi remedium. Alaricus Toloſæ rey- 
nans, idem Gothis imperauit, . quts aduerſus ipſius leges ciuile Romanorum 
ius citaret, temerè faftum morte lueretur. | | 
Now to returne to that which I haue touched before, I ſay, 

that when there is no direct lawe, nor preciſe example, we 

' muſt recurrere ad rationem, & ad reſponſa prudentum : for, al- 
though quod non lego, non credo, may bee a true and certaine. 


Recurrend. ai 
rationem, ©, 


Quad nan bp 


non credo, 

-alwaies ſo: for wee muſt diſtinguiſh betweene dem moralem, and film 
| diuinam,' or elſe wee ſhall confound many things in the ciuile and poli- 
tike gouernement of kingdomes and ſtates. For, the firſt precedent, which 
wee haue now, had no precedent when it began; but as Tatitns faith, 


que name vetu/tiſſima creduntur nova fuerunt; & ' hodie exemplis tuemurs 
for that tt rparben 3 is to des 


L 


done but by former examples, Horace ſpeaketh thus; O imitatores ſeruun 
; | Ig 85 | pp 


— 


5 ent? and Cicero faith, non exempla maiorum querenda, ſed conſilium eff 
tor um d guibus exempla nata funt cxplicandum. = | 
Thus hath iuftice beene duely adminiſtred in England, and thereby the 
kings haue ruled, the people haue beene gouerned, and the kingdome 
bath flouriſhed for many hundred yeeres; and then no ſuch buſie queſ- 
tioniſts moued any quarrel] againſt it. | 
Thus haue all doubts growing vpon magna charta, and 
Expoſition of 2,4, de fore/ta, made in king Hl. the thirds time, and 
nn vpon the ſtatutes of Yeftmin. 1. Weſtm. 2. Meſim. 3. and 
many other ſtatutes made in Ed. 1. time: and vpon prerogatiua regis, 
and many other ſtatutes made in Ed. 2, time, beene from time to time ex- 
pounded;- and ſo of later times, the ſtatutes of fines, of vſes, of willes, 
| and. many more. | 
| Thus alſo haue all doubts and caſes, whereof there was no 
Expoſition of ſtatute or poſitiue lawe, beene alwaies expounded : for ſuch are 
land. moſt of the caſes which wee haue in our yeere-bookes, and 
bookes of reports, which are in effect nothing but reſponſa prudentum, as 
juſtice Croke did truely fay. 
VPpon this reaſon it is, that ſome lawes, as well ſtatute 
og lawe as common law, are obſolete and worne out of vſe : for, 
all humane lawes are but leges temporis and the wiſedome of 
the iudges found them to bee vnmeete for the time they liued in, although 
very good and neceſſarie for the time wherein they were made. And 
therefore it is ſaide, /eges humane naſcuntur, vigent, & moriuntur, & habent 
ortum, flatum, & occaſum. 
| y this rule alſo, and vpon this reaſon it is, that often- 
va times auncient lawes are changed by interpretation of the 
1 . 3 WP 
iucdges, as well in cafes criminall as eiuile. 
In criminall.cafes the law was voluntas reputabitur pro facto; but it is 
not ſo now, ſauing in treaſon onely. 

In an appeale of maime Britton, fol. 48. ſaith, ſoit le 1udgement, que il perde 
autiel member, come il auer tolle à le plaintife ; but it is not ſo now. 

In auncient time, one preſent, aiding, comforting, and aſſiſting to a 
murder, was taken to bee no principall, but an acceſſorie, as it appeareth 
M. 40 Edw. 3. fol. 42. & 40. Li. Af. p. 8. & p. 25. But now in that 
caſe hee is iudged a principall. And fo it was ruled by all the iuſtices 
M. 4 H. 7. 18. and fo Plawden affirmeth the lawe to be, in his Commen- 
taries fol. 99, & 100. 

In ciuile cauſes in auncient time, the lawe was houlden, that hee in re- 
mainder in taile could not haue an action of waſte, nor be receiued vpon 
default of tenant for life: but afterwards, the lawe was often judged other- 
wiſe ; and ſo is the common experience and practiſe at this day. 
= In an 40 Ed. 3. 28. Fynchden, chiefe juſtice of the Common Place, ſaith, 
| that in ancient time the vicar could not haue an action againſt the par- 
ſon; but hee faieth the contrarie is vſed at this day, which is the better. 
In ancient time a diſſeiſee could not enter vpon the feoffee of the diſſei- 
for, for ſauing of the warranty; but for many yeeres the Jawe hath beene 
houlden otherwiſe, and ſo the common practiſe yet remaineth. 
RL... By this rule it is alſo, that words are taken and conſtrued, 
of wards, ſometimes by extenſion ; ſometimes by reſtriction ; ſometimes 

by implication ; ſometimes a disjunctiue for a copulatiue ; a 
copulatiue for a disjunctiue; the preſent tenſe for the future; the future 
for the preſent; ſometimes by equity out of the reach of the wordes ; 
ſometime words taken in a contrary ſence; ſometime figuratively, as conti- 
nens pro contento, and many other like: and of all theſe, examples be infi- 
nite, as well in the ciuile lawe as common lawe. | 

And oftentimes the reuerend iudges haue had a graue re- 
garde in their proceeding, that before they would reſolue, or 
glue indgement in ſuch new caſes, they deſired to conſult with 
the kings priuie counſell ; as appeareth in diuerſe caſes in 
king Edward the third his time. | | 

EK. W. aſſaulted Adam Brabſon in preſence of the iuſtices 
of aſſiſe at Jinchefter, for which 4. B. complained by bill 
before the ſaid iuſtices, alledging this offence to bee in deſpite 
of the king and his iuſtices, to his dammage of an hundred pounds. R. . 
pleaded, not guiltie ; and was found guiltie, and dammages taxed to tenne 
pounds, Thereupon the judges awarded him to priſon in the ſherifes 
keeping. And for the fine, and that which ſhould be further done for the 
king, for the aſſault done in the preſence of the iudges, they 

M.19Ed:3, would haue the aduiſe of the kings counſel] : for in alike caſe, 
11% becauſe R. C. did ftrike a iurour at J/eftminfler, which paſſed 
in an enqueſt againſt one of his friends; it was adiudged by 
all the counſel], that his right hand ſhould be cut off, ' and his lands and | 
goods forfeited to the king. Theſe be the words in the booke, 
In this caſe I note three things. F 
I. The judges conſulted with the counſell. MF 
2. They haue a like caſe before when the counſel] was alſo conſulted. 
With, viz. anno 19 E. 3. and yet they would not proceede in this caſe be- 
| lore they had againe conſulted with the counſell, ACTED | 
3. That before anne 19 Edw. 3. there was no like caſe nor precedent 
for ſuch a iudgement ; and therefore the judges would not 6f themſelues 
pronounce that heauy iudgement before they had conferred with the counſel 
touching the ſame. And after they had the opinion and aduiſe of the 
Kings ed unſell, they proceeded to that judgement. . 
1 % K. j. Thomas Jghtred knight brought a Jer aga inſt a poore 
% man and his wife ; they came and yeelded to the demaun- 
dant, which ſeemed ſuſpitious to the court: whereupon they 
examined the matter, and ſtaied ae pe becauſe it was ſuſpitious. And: 
Thorpe aide, that in the like caſe of Giles Blacket it was ſpoken of in par- 
lament : and wee were commaunded, that when any like caſe ſhould come, 
we thould not go to iudgement without good aduiſe. Wherefore ſue to 
8 and as they will haue vs to doe, wee will ; and otherwiſe not, 
; "5% | Sy er 
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amended in a writ, aſwell as a letter or a ſillable; for, the ſtatute ſpeakes 
but of a letter or a ſillable: and it was anſwered, that it may well be 
amended ; for, there cannot be a word without a ſillable; and that it was 
a nice queſtion of ſo ſage men. 

Thus arbitria iudicum and reſporſa prudentum haue beene receiued, al- 
lowed, and reuerenced in all times as politiue lawe ; and ſo it muſt be ſtill 
for, otherwiſe much miſchiefe and great inconuenience will enſue. For new 
caſes happen euery day: no lawe euer was, or euer can be made, that can 
prouide remedie for all future caſes, or comprehend all circumſtances of 
humane aRions which iudges are to determine. Therefore, when ſuch 
happen, and complaint is made; what ſha]l iudges doe? Shall they giue no 
remedie to the partie grieued ? Shall they ſtay for a parliament! Interim 
patitur iuſtus, They muſt therefore follow d:famen rationis; 
and ſo giue ſpeedie iuſtice. And in many matters of materiall 
circumitances they muſt guide themſelues by diſcretion, 

As in iudging vpon preſumptions ; to diſcerne which be 
preſumptiones temerariæ, which probabiles, which violentæ. 

o for time; what is a conuenient time, and what not. 

So for waſte ; what is waſte puniſhable, and what not. 

So for tenders of money; what is a conuenient place for tender of mo- 
ny, and what not: and what is a lawfull tender, and what not. 

So for diſparagement ; what is a diſparagement, and what not: and 
ſo of other the like caſes, which are infinite, 

If it be ſaid (for ſo ſome haue ſaid) that if this be thus, then 
the common lawe of England is vncerten ; and ſo the rule of 
iuſtice, by which the people are gouerned, is too pliable, and 
too weake, and vncerten. . 

By the ſame reaſon it may be ſaid, that all the lawes of all 
nations are vncerten : for, in the ciuile lawe, which is taken 9% 
to be the moſt vniuerſall and generall lawe in the world, they hould the 
ſame rule and order in all caſes which be out of the direct words of the 
lawe ; and ſuch caſes be infinite : for as I ſaide, new caſes ſpring every 
day, as malice and fraude increaſeth. And ſince the Roman empire be- 
ganne, moſt of their lawes bee either edicta principum, or arbitria iudicum, 
or reſponſa prudentum. And in their iudgements they are guided by arreſts 
and former iudgements, as may appeare in the books of many that haue 
collected ſach arreſts. And they attribute ſo much to ſuch former judge- 
ments, that as Pryſot equalleth them to a poſitiue lawe, ſo they hould, that 
ſententia facit ius, & res iudicata pro veritate accipitur, & legis interpretatio 
legis vim obtinet. | | | 
Nay (which is more vncerten) ſometimes they relie vpon doctours opi- 
nions delivered in their prelections and treatiſes, And when they finde 
them varying, and differing one from another (as ſometimes they doe) then 
they preferre that which is communior opinio and ſo in good reaſon they 
may: for, pluralitas idem ſentientium ſemper ſuperat ; quia faciliùs inuenitur 
quod a pluribus queritur, | | 

But to conclude this point, I would aſke of theſe noueliſts, what they 
would haue done in Sihil Belknappes caſe, if they had liued in Henry the 
fourths time ? | 

Sir Robert Belknappe, that reuerend and learned judge, of 
whom ſundrie noble and worthy perſons, and ſome now of 
great and eminent place in England, are deſcended, was baniſhed out of the 
realme, (relegatus in Vaſconiam) not for any deſert or offence of his, but 
by the might of his potent enemies, and malice of the time, The lady his 
wife continued in England ; ſhe was wronged ; ſhe brought a writ in her 
owne name alone, not naming her husband. Exception was taken againſt 
it, becauſe her husband was liuing ; and it was adiudged good, and ſhee 
recouered ; and the iudge arkeham ſaid ; | 


Iudges to be 
directed by 
reaſon and 
diſcretion, 


Obie, 
Thatthecom- 
mon lewe is 
vacertens 


M. 2 E. 4· 75 | 


Escee mode mirum quid fœmina fert breut regis, 
Non nominando virum coniunctum robore legis. 


Here was a rare and a new caſe, yet it was not deferred yntill a parlia- 
ment: it was iudged, and her wrong was righted by the common Jaw of 
England, and that ex arbitrio iudicum, & ex reſponſis prudentum ; and yet it 
was counted mirum with an ecce. | | 
Now to apply this to R. Caluines caſe. His caſe is rare and new: ſo was 


| that. There is no direct law for him in preciſe and expreſſe tearmes ; there 


was neuer iudgement before touching any borne in Scotland, ſince king 
James beganne his happie raigne in England; hee is the firſt that Is brought 
in queſtion : ſo there was no direct lawe for Sibi Belknap to ſue in her 
owne name without her huſband, who was then liuing ; nay rather there 
was direct lawe againſt it, Yet by the lawe of England thee had iudgement 
to recouer with an ecce modo mirum : ſo by the lawe of England judgement 


| ought to bee giuen for Robert Caluine, but not with an ecce modo mirum'z 


but vpon ſtrong arguments deduced a ſimilibus, and ex diftamine rationis, 
But before I come to thoſe arguments, I wil vſe a few words more 
touching ſome rules Which I haue read for the interpretation of lawes. 
There is a graue and learned writer in the ciuile law that ee bus 
ſetteth downe foure waies and formes of interpretation of lawes: formes of in- 
that is, firſt, interpretatio hbiftorica ; ſecondly, etymologica; ö IT 


thirdly, analigica; fourthly, practica. | : 
In the argument of this caſe all theſe formes haue beene vſed, and 


largel handled: and the two firſt be thoſe that ſeeme but light to me, and 


there ys mine opinion haue beene too much ſtoode vpon, and ouer- 
or the hiſtorical] interpretation, it is alwaies darke, obſcure, d 
and vncerten, of what kingdome, countrey, or place ſoeuer 


you N I doe alwaies and onely except the diuine hiſtories written ian 


the tit W Hoon 8 
Ling faith, in tanta rerum vetuſtate multi temporis errores inplicuntur-. 


1/ti ob nimiam antiguitatam reijciuntur. 


Wherefore, for this parte let this ſufice, whether in the beginning there 


"IN them, whether by the ſtatute 14 Ed. 3. ca. 6. a word may be 
Var. Xl. | , 4 7 1e 14 mY | 1 


were one or ſeuerall kingdomes in Great Britains; or one or 
| VV wmonatches 


Saint Auguſtine ſpeaking of the ſuppoſed bookes of Henech ſaieth, Ihr 


vera! 
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102 16. The Cafe of the Poſtnati, or of the Union of 


monarches and kings of theſe two great and famous king- 

Tens. l. domes in Great Britaine, The king our ſoueraigne is lawfully 
and lineally deſcended of the firſt great monarchs and kings of both the 
kingdomes ; and that by ſo long a continued line of lawfull diſcent, as 
therein he exceedeth all the kings that the world now knoweth ; and therefore 
to inquire further of hiſtoricall knowledge in this caſe, I hould it needeleſſe. 
Fosse For the etymologicall interpretation, there hath beene very 
much ſaied, euen as much as wit and art could deuiſe. There 


Ireland, and the iſles of Gerneſey, Ic. as now they bee; and to the fub. 
iectes of Normandie, Aniow, and Gaſcoyne, and parte of Scotland in former 
times, when the ſame were the dominions, and vader the obedience of 
the king of England: for I ſpeake alwaies, and would be vnderſtoode 
of kingdomes and dominions in poſſeſſion, and vnder obedience, and not 
of thoſe whereunto the king hath right, but hath no poſſeſſion or obe. 
dience. I houlde, that in all points materiall concerning this queſtion 
they are alike, though not in all things: (for, then it were idem, and not 


haue beene alleadged manie definitions, deſcriptions, diſtinctions, differ- | ſimile:) and this can not bee better ynderſtoode, than by examining the 


ences, diuiſions, ſubdiuiſions, alluſion of wordes, extenſion of wordes, 
conſtruction of wordes; and nothing left vnſearched to finde what is /igean- 
tia, allegiantia, fides, et reel ſubditi; and who bee aborigines, 
indigene, alienigene, aduenticij, denizati, &c, And much of this hath beene 
drawne out of ſome writers of the ciuile lawe; amongſt whome the etymo- 
logicall interpretation of the words /igeus, and /igeantia, is as vncerten and 
doubtfull, as it is with our common lawyers ; and ſo vpon any of theſe 
there cannot be any certen rule found for 1udges to iudge by, eſpecially in 
new and rare caſes. 

As for definition, Vlpian teacheth vs, omnis definitio in iure ciuili eff peri- 
culoſa and it is ſaid, that definitis eff duplex: propria, que conſtat ex genere, 
& differentia : impropria, que & deſcriptio vocatur, & eft quelibet rei deſig- 
natio : ſo definition and deſcription are often confounded, and both vn- 

certen. Then, ſince both be vncerten and dangerous, I will leaue both, 
and ſeeke a more certen rule to iudge by. 5 0 | 

As for etymologie of words, I agree with him which ſaieth, it is leurs & 
fallax, & plerumgue ridicula. It is a pedant grammarians fault. Marcus 
Varro and others haue beene noted for it. And if you examine the ex- 
amples which ſome doe bring, you will perceiue how ridiculous and vaine 
it is. So this rule will not ſerue to finde out that which wee ſeeke for. 
Theſe bee but tendicula verborum, & aucupationes ſyllabarum, as one calleth 
them: it may haue ſome vſe, and ſerue a turne in ſchooles, but it is too 
light for judgements in lawe, and for the ſeates of juſtice. | 

Aquinas ſetteth downe a more certen rule, in vocibus videndum, non tam 
& guo, quam ad quid ſumantur. And words ſhould be taken ſenſu currenti : 

For vie and cuſtome is the beſt expoſitor both of lawes and wordes, quem 
| penes arbitrium & ius & norma loquendi. 

: Wherefore, of the many and diuerſe diſtinctions, diuiſions, and ſubdiui- 

ſions, that haue beene made in this caſe, I will ſay no more but, confuſum 
e/1 quicquid in puluerem ſectum oft : and will conclude with biſhop Fuel; a 
man may wander and miſſe his way in — of diſtinctions. 
. 25 Then leauing theſe hiſtoricall and etymologicall interpreta- 
Ligeantia ſen- tions, and theſe curious and ſubtile diſtinctions and diuiſions, 
| fucurent! if I ſay, ligeantia, or allegiantia, vnderſtood ſenſu currenti, is vin- 
Fe. culum fidei & obedientiæ, as iuſtice Daniel ſaid well. And hee 
that is borne in any of the kings dominions, and vnder the 
kings obedience, is the kings liege ſubiect, and borne ad fidem regis (for 
that is the proper and ancient word which the lawe of England hath vſed; 
ad fidem regis Angliz, ad fidem regis Franeiæ) and therefore hee cannot bee 
a ſtranger or alien to the king, or in any of his kingdomes; and by con- 
ſequence, is inhabled to haue lands in Exgland, and to ſue, and be ſued in 
any reall action for the ſame. | 
And /igeantia hath ſometimes a more large extenſion : for, hee that is 


an alien borne out of the kings dominions, vnder the obedience of another 1 
0 


hee oweth to the king the duetie of allageance; and ſo hee is /igatus regi, and | ſembled to Scotland, which is an anc 


Eing, if hee dwell in England, and be protected by the king and his lawes, 


ligeus regis : and if hee commit treaſon, the indictment ſhall bee contra lige- 
antia ſue debitum, as it was in Shirley the Frenchmans caſe : yet is hee not 
the kings ſubiect: for, hee was not borne ad fidem regis. But, this is not 
that ligeance which wee muſt finde: for, in a true and Jawfull ſubiect, 
there muſt bee ſubied7io, fides, & obedientia ; and thoſe cannot bee ſevered, 
no more than true faith and charitie in a true Chriſtian, And hee that hath 
theſe three 4 natinitate, is ligeus regie, and cannot bee a ſtranger or alien to 
l 
Aaalriaa. proued by the rule of the other two interpretations of lawe ; 
,. ._ _ that is, analegica, & practica. 8; 
King James hath now the kingdomes of England, Scotland, and Treland, 
and the iſles of Gern/ey and Ierſey by diſcent ; all theſe bee his dominions, 
and vnder his ſubiection and obedience, 
King Henry the ſecond had England and Normandy by diſcent from his 
mother Mau the empreſſe; and Aniou and Maine by diſcent from his 
father Geffery Plantagenet ; and Ireland by conqueſt, | 


father Henry the ſecond ; and Aquitany by diſcent from his grand - mother 


_queene Eleor, wife to king Henry the ſecond, and daughter to the duke of | any priuiledge to them of Normandie and Aquitanie in England is a ſtrange 
c apa «7 . N 51 64 N it might rather bee obiected againſt them. But, as I aid 


Edword the firſt had all the ſame by diſcent ; and parte of Scotland by before, they were borne within the kings dominions, and vnder his 
* | obeiſance, and therefore as ſubiects borne in England. 1 


Aquitany. 


conqueſt. : RS I 
Etkoard the ſecond and Erward the third had all the ſame by diſcent 

alſo: and beſides, Edward the third claimed all France by diſcent from 

his mother queene Iſabell, and had the moſt part of it in poſſeſſion; and 

'fo had Henry the fift and Henry the ſixt alſ. 

Now if in theſe kings times, ſubiectes borne in thoſe eountries, being 


then vnder their obedience, were no aliens, but capable of landes in Zng- 


land: and if at this time ſubieQs borne in Ireland, or Gernſey and Jerſey, | in power and ſtrengt | 
that kingdome grew to that greatneſſe that now it is at; euen as the 


beptarchie in England was diſſoſued, and made an intire kingdome, when 
one of the kings mightier than the reſt ſubdued his neighbors. 


be no aliens, but capable of lands in England; then, by an analogicall 
Interpretation, why thould not ſubiectes borne in Scotland be at this time 
in like degree? For, in proportion, and in likeneſſe, and conueniencie, 
there can no difference at all. | WO); $2197 7 W . l | 


and had ſoueraigne power in thoſe countries, although they did not beate 
the name of kings; as at this time the duke of Sausy ; the duke of Fi- 
rence; the duke and ſtate of Venice; and of late, the great duke of Ruſſis; 
the duke of Burgundy ; the archduke of Auſtria, c. | 


raignty: for, king Henry the eight had as abſolute ſoueraigntie in Ireland, 
when his ſtile was lord of reland, as when hee changed his ſtile, and 


Henry the third had England and Ireland by diſcent from his grand- | was called, king of 1reland. | 


had ſometimes kings, and were kingdoms of themſelues ; and not de- 

pending nor ſubiect to the crowne of France: and the kingdome of 

France was then a ſmall portion of Gallia, and but a little one, in com- 

pariſon of that which it is at this day. And ſome ſay, that there were 

fours and twentie 5 9 0 in Gaule: but as the kings of France increaſed 
Ll 


obiections to the contrary: which in ſubſtance may bee reduced to ſoure 
in number, | | 
Firſt for Ireland, it was gotten by conqueſt, and the con- 
querour may impoſe what lawes hee will ypon them: but it —_ 
is otherwiſe of kingdomes comming by diſcent. | 5 
This is a conceipted difference, and lacks the foundation Reſpon 
of reaſon, and hath not the true parts of a difference: for thoſe 355 
that are borne in /re/and, and thoſe that are borne in Scotland, are all 


| alike for their birth within the kings dominions, and are borne vnder the 


like ſubiection and obedience to the king, and haue the like bond; nay, 
euen the ſame bond of allegiance; that is, they are borne ad fiden 
regis, ST 

Beſides, where it is ſaid, the conquerour may impoſe what lawes hee 
will: then conſider how it was in the interim ee king John gaue lawes 
to Ireland. | | 

Nay, which is more, I aſke whether the conquerour of Ireland can 
giue new lawes to England, and make Jriſbmen to bee as naturall borne 
ubiectes in England (if their birth- right doe not giue it them) which be- 
fore the Conqueſt they were not? For, that is properly the queſtion. 
But if an difference bee, the caſe of deſcent is the ſtronger: for, (as 
iuſtice Yoluerten ſaide) that is by an vndoubted title made by lawe ; the 
other by a doubtfull title wonne by the ſword. | 

But leaue Ireland gotten by conqueſt; what ſay you to 5% 
the great kingdome of France; which Edward the third had 
ficſt in right by lawfull deſcent, and after in poſleflion by triumphant 
conqueſt ; and which Henry the ſixt held after in poſſeſſion by deſcent ? 
Was euer doubt made, whether the ſubiects borne there ſo long as it 
was in ſubiection and obedience to the king, were capable of landes in 
England? | | 

will now turne the caſe, and aſke another queſtion ; if king Iams 
our ſoueraigne had firſt beene king of England by lawfull deſcent (as 
now hee is) and after Scotland had deſcended vnto him, ſhould not the 
ſubiects of Scotland (I ſpeake ſtill of po/t-nati) haue beene judged as na- 
Oe eee in England, as thoſe of France were in Edward. the thirds 
time PORES | 

Then, he hauing now both kingdomes by lineall, true, and lawfull 
deſcent, it can make no difference touching the capacitie of ſubiects, 
which kingdome deſcended to him firſt, and which ſecond ; but both are 
to him alike. And it is cleere, po/?-nati in England are now capable aud 
inheritable in Scotland, though ſome haue made a cauſeleſſe and neede- 


ae. doubt of it: and ſo on the other fide thoſe of Scotland are in Eng- 
ud, L 


It is ſaid, Nermandie and Aquitanie were no monarchies or 
TOE IR. &s Nermandy 
domes, but dukedomes or ſeigniories in France, and and Aßui- 
en of the crowne of France, and therefore not to bee re- tary. 
ient and abſolute king- OE. 6. 
dome. | 
This obiection reacheth not to the reaſon of bur queſtion : 
| Re ponſ. 


for, bee they kingdomes, bee they ſeigniories, yet the ſub- 

iectes borne there, were borne out of the kingdome of England, and ſo in 
that reſpect aliens: but in that they were borne within the kings do- 
minions, and vnder his ſubiection and obedience, they were no aliens, 
but liege and naturall borne. ſubiectes to the king; and ſo capable and 


ingdomes. And that it is ſo, may be | inheritable in England. 


I fay beſides, the dukes of Normandie and Aquitany were abſolute princes, 


So the difference in ſtile and name makes no difference in ſoue- 


And, to ſay, that the tenure of the crowne of Fraunce ſhould giue 


And if men may beleeue ſome auncient ſtories, Apuitany and Norman 


they ſubdued their neighbor-princes, and fo 


It is ſaied further, that Normandy and Aguitany were ſub- The <.,u 


: But whether the fubiects borne in thoſe countries in the iects to the crowne of England; and to the great ſeale of Bug- and yea 
_ | ad ji. dime of thoſe kings were then capable of lands in England as | land; but ſo is not Scotland: ergo Ge. th "+2 ſeale of 
=_  -. 4%. my naturall ſubiects ; or were deemed aliens, is the queſtion : | 


This ſtandeth not wel with that which was obiected be- 1 


und therein interpretatis pradiice is to bte conſidered z and fo | fore; that ue but ſcigniories houlden of the crowne ,,. 


of Fraunce. 


nd it is true, that before Edward the thirds 


« * the eaſe is brought to be examined lia. And in diuinitie proxis Rt. 
| | 8 e ae e e 0. I time, thoſe kings of England, that held thoſe great ſeigniot ies, did ac- 


 fenflorum oft interpres 22 torum. 


Now then the queſtion 2 Whether the kin ſubiects of England and Mey that they held the ſame of the crowne of Fraunce, : Ag 
theie 0 


ble e be fg mol, may de reſembled 0 the kings ſubies of | 
| 25 7 4 Sad 5 | 44 | RE | . . 1 


But 


* 


obiections be light, and not worth the time that hath _ 
oy SN IM yt ta bk e 
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| perſet BY 
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ming into 


un gueſtion. ae 8 1 
"Normandy and Aquitany had ſeuerall lawes differing from the lawes of 
Sund: fo had 
time: e | 
 Freland, before king Jobns time, continued their auncient lawes, and ſo, 
For the moſt part, haue done euer ſince. | | 

| 3 ; 


the Realm of Scotland with England. 


ent about them. The ſoueraignetie is in the perſon of the king; the 
e is but an enſigne of ſoueraignety; the inueſture and coronation 
monies of honour, and maieſtie; the king is an abſolute and 
before he be crowned, and without thoſe ceremonies. 

The ſeale is to be altered and changed at the will and pleaſure of the 
king: hee may haue one, he may haue . as pleaſeth him. The 
king did vſe queene Elizabeths ſeale, for diverſe moneths after his com- 
England; queene Elizabeth vied king Philips & queene Maries 
ſeale for a time; and queene Maric vſed king Edwards ſeale. And all 
that was ſo done, was well and lawfully done. Many things were done 
by auncient kings of England before the Conqueſt by their fignature, 
and ſigne manuell without anie ſeale at all; and fome ſuch ſince the 
Conqueſt alſo: as graunts made by Maude the empreſſe to Albericke de 
Vere, and others. ; 

The king may by his great ſeale commaund all his ſubiectes that bee 
ynder his obedience, whereſoeuer they bee in the world: ſo he did in 
Normandie; ſo he did in Aquitany ; ſo hee did in that part of Scotland 
that he had in poſleſſion. And in 24 Edw. 1. his iudges kept ordinary 
courts of iuſtice there: and I haue ſeene the records of placita exercitus 
regis apud Edinburgh, apud Roxburgh, opud S. Iohns-towne, &c. in 
Scotia. So hee may commaund his ſubiects, if they be in France, 
Spaine, Reme, or Turkie, or the Indies. And for ſeucrall ſeales the 
earle of Cbeſter had a ſpeciall ſeale for that his auncient county palatine. 


cro\ 
are but dere 


The duke of Lancaſter had a ſpeciall ſeale for his new countie palatine. 
And after, when theſe counties came to the kinges poſſeſſion, the kinges 


continued ſeuerall ſeales in them both for the adminiſtration of iuſtice ; 
but as ſubordinate to the great ſeale of England. 

And I make little doubt, but if the king ſhall now commaund any 
of his ſubiects of Scotland vnder his great ſeale of England, they will 
(as they ought) duetifully obey him. As in king Edward the 1. Edward 
the 2. and Edvard the 3. times, they eommanded many of the lordes of 
that parte of Scotland which then was vnder their obedience: 

I finde, that in 13 Edw. 2. guarto die Iunij, the king conſtituit Ado- 
marum de Valentia comitem Pembrochiæ cu/lodem regni ſui ; uc locum ſuum te- 
nentem guamdiu rex in partibus tranſmarinis moram fecerit, And the next 
day, viz. die Iouis quinto die Iunij, rex ordinauit, quod magnum figillum 
ſuum remaneret clauſum in aliquo loco ſecuro, dum rex effet in partibus tranſ- 
marinis ; et ordinauit quoddam aliud paruum ſigillum interim pro regimine 
regni, ad breuta, &c. conſignanda, ſub tefle Adomari de Valentia co- 
mitis Pembroch. Nota, heere was a petty ſeale pro regimine regni, where- 
in are compriſed commiſſions for iuſtice, mandateria, & ad breuia conſig- 
nanda'; which is for remedialia, as they are termed. 

It is ſaide, that Scotland hath lawes that are proper for that 


Obleft, 4. C 

I land, and ſo 2 contra. 5 

And laſtly it was ſaide, that in England euery perſon was within the 
juriſdiction of ſome leete, and at the age of twelue yeares euery one is to 
bee ſworne in the leete to bee foiall and loiall to the king of England; 
that is, to the lawes of England (for ſo hee vnderſtoode loiall) : but 
pofi-nati in Scotland can not be ſo; and that they haue an other forme of 
oathe in Soiland: ergo, &c. . 

Reſponſ, For this laſt parte, of the oathe in the leete, the lord 

cCc.ůhiefe baron did cleere it ſo plainely, as more needes not to 
be ſaid, This is /egalis ligeantia, it is not alta ligeantia by birth, which 
is that which we haue now in queſtion, 

The hiftoricall diſcourſe that hath bin made of leetes, of law-dayes, of 
decerna, decennarij, of the tenne-mens tale, and the oathe of all male 
children of twelue yeeres, &c. taken at the leete, is no newes indeede, 
it is very olde. 
1 Maſter Lambard hath it all, and more too, at large in ex- 
explicatione pflicatione verborum in the word centuria; it was before the 
verbicen-" Conqueſt. | 
totis. 
ſubiection of birth; it is not alta ligeantia by birth right; it is but 
tegalis ligeantia by policie: and Fit: erbert calleth it ſwearing to the 


, Several laws, * and that they are not ſubiect to the lawes of Eng- 
7 


Andi if that were the onely bond and marke of allegeance, many are 
out of it, and ſo at libertie. As, children vnder twelue yeeres ; yet 
ſometimes they may commit treaſon and felony ; where, malitia ſupplet 


etatem. So women of all ſortes ; yet they may bee ſhrewd. and daungerous 


fraitours; and if they bee women nobly borne, or widowes that were 


wives to noble men, they ſhall be tried per pares. 
Alſo noble men of all. ſortes, who are neither bound to attend the 


leete, nor to take that oathe, as appeereth by Britton cap. 29. treating of 
the court called the /birifes turne, out of which the leete ſeemeth to be 
extracted: for, whatſoeuer is not preſented in the leete may be preſented 
and puniſhed in the fhirifs turne, And M. Kitchin citeth . in this 
point for the leete ; and alleadgeth alſo the ſtatute of Marlebridge cap. 10. 
to the ſame purpoſe, | | 

And at this day the view of francke-pleges, and Ho puny in of 
francke-pleges, and the decennarij, are but bare names of things paſt, 
the Vſe and ſubſtance is obſolete and gone. | OY 
And, as it was ſaide, few in this place haue put in ſuch pleges, or 


* 


taken that oath, and yet I truſt wee aro good ſubiects, and beare true 


faith and allegeance. 5 | 
| But this hath beene ſo fully anſwered and cleered by the lord chiefe 


baron, and the lord Coke, chiefe iuſtice of the Common Pleas, as I doe | 


wrong to ſpend time in it, le Miter, 1's WT e 
But touching the ſeuerall lawes; I ſay, that ſeuerall lawes can make 


no difference in matter of ſoueraigntie; and in the bond of allegeance | 


and obedience to one king: and fo it concludeth nothing for the point 


!qunce in king Eduard the 3. and Henry the 6. his 


But it maketh won to this naturall allegeance and: 
7 


mory, yet by 
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Gerneſey and Ierſey haue yet at this day ſeuerall lawes, which, for the 
moſt part, were the auncient lawes and cuſtomes of Normandie. 

Wales had, and in many things yet haue ſeuerall lawes : fo for the 
county palatine of Che/ter alſo, 

Yet thele neuer were, nor muſt not be cantelled and cut off from 
their allegeance and obedience to the king; nor the kings ſubiects 
borne there be incapable of lands and inheritaunce in EAuglnd for 
where there is but one ſoueraigne, all his ſubiects borne in all his domi- 
nions bee borne ad fidem regis; and are bound to him by one bond of 
faith and allegeance: and in that, one is not greater nor leſſer than an 
other : nor one to bee preferred before another : but all to bee obedient 
alike z and to be ruled alike ; yet under ſeuerall lawes and cuſtomes. And 
as Saint Gregorie ſayeth of the church, in na fide nibil officit eccleſie ſantle 
diverſa conſuetuds. $0 I will conclude for this point, that diuerſitie of 
lawes and cuſtomes makes no breach of that vnitie of obedience, faith, 
and allegeance which all liege ſubiects owe to their liege king and 
loueraigne lord. And as none of them can be aliens to the king, lo none 
of them can bee aliens or ſtrangers in any of his kingdomes or domi- 
nions; nor aliens or ſtrangers one to another, no more than a Kentiſb- 
man to a Cheſhire-man; or ò contra. 

And theretore all, that haue bin borne in any of the kinges dominions 
ſince hee was king of England, are capable and inheritable in all his do- 


minions without exception, 


And as to the other parte of the obiection, that there will pe of 

be defect of triall ; for, things done in Scotland, cannot bee trial. 

tried in England; I ſay, that that maketh little to our preſent | 
queſtion, whether po/?-nati in Scotland be aliens in England, and not ca- 
pable of landes in England: but it trencheth to caſt ſome aſperſion vpon 
the common lawe of England; that it is not ſufficient to giue iuſtice to 
the kinges ſubiectes for lacke of ſufficient meanes of triall of queſtions of 
fact But to this baron Altham gaue ſo full an aunſweare, as more cannot 
bee ſaied : and ſo hee did both cleare the doubt, and did vphould the 
ſufficiencie of the lawe of England in that behalfe. And it ſeemeth ſtrange, 
that this ſhould now bee found out to bee obiected againſt Scotland, ſince 
it was neuer heeretofore obiected for France, Normandie, Aquitany, nor is 
at this day for Jreland, Gerneſey, and wad + &c. whereas all ſtand vpon 
the ſame reaſon for the point of triall. But the wiſedome of the lawe of 


England hath beene ſuch, as there neuer failed certen rules for triall of 


all queſtions in fact; and thoſe were fitted and adapted to the matter 
which was to bee tried. And therefore, whoſoeuer doth diligently ob- 
ſerue it, hee ſhall finde in the courſe and practiſe of the lawes of England 
aboue twenty ſeuerall formes of trialls: as by battell ; by iurie, and that 
in diverſe kindes; by wager of lawe; by proofes; by examination; by 
inſpection ; by certificates of diuerſe Kindes; and by manie other wayes : 
and leſt there ſhould bee any defect in taat behalfe, the law hath prouided 
ſeuerall formes of ioyning of iſſues; and in that, hath ſpeciall regard of 
things done out of the realme, as euerie ſtudent may ſec in the bookes of 
reports. | 

Thus I haue paſſed theſe foure obiections, and therefore for this part I 
conclude, that if argumentum.d ſimili were cuer good and concludent in 
lawe, my lords the iudges haue prooued this cafe by ſo many plaine and 
direct examples, and like caſes, and by ſo manie ſtrong arguments and 
ſolide reaſons drawne out of booke caſes, out of ſtatutes, out of the true 
rules and forme of pleading, and out of ancient records and precedents, 
ſome produced by M. Atturney, and many moe remembred by the iudges, 
as no one thing can hee more plainely exemplified, nor appeare more like 


to an other, than this caſe is to thoſe caſes which they haue remembred, 


But if examples and arguments 4 /imilt doe faile, then it ,,,,, 1, 
remaineth recurrere ad rationem; and what reaſon that ought „atlanem. 
to bee, and how to bee vnderſtoode, is to be conſidered : for, 
it is ſaid, that /ex eff ratio ſumma, iubens ea que fucienda ſunt, & prohjbens 


* 


contraria, So it muſt be the depth of reaſon, not the . and ſhallow . 


diſtempered reaſons of common diſcourſers walking in Paroles, or at or- 
dinaries,, in their feaſting and drinking, drowned with drincke, or 
blowne away with a whiffe of tobacco. „ noteth, that in many 
there is rationis ege/tas : and Saint Gregory ſaith, gui in factis Dei rationem 
non videt, infirmitatem ſuam conſiderans cur non videat, rationem videt : for, 
although reaſon and knowledge bee infinite, yet no man can haue more 
of it than hee is capable of: euery man muſt receiue it, and keepe it in 


his owne veſſell; he cannot borrow his neighbours braine-pan to put it 


in. And therefore it is not without cauſe, that one of the oo 
grauzſt and beſt learned lawyers of our age, and a priuie 9 
counſellor to one of the greateſt monarches of Europe, de- dentia pag, 
ſcribeth thoſe that ſhould bee interpreters of lawes by foure 9% 


ſpeciall qualities, that is, 1. Ætate graues, 2. Eruditione præſtantes, 3 Vſu 


rerum prudentes, 4. Publica autharitate conflituti : ſo, there muſt be grauitſe, 
there muſt be learning, there muſt be experience, and there muſt be au- 


thoritie: and if x one of theſe want, they are not to be allowed to be 
- | 


interpreters of the lawe. | 

How all theſe qualities concurre in theſe, reuerend iudges, whom wee 
haue heard in this preſent caſe, I will ſpare to ſpeake what I thinke : for, 
Cbryſeſlome teacheth mee, gui laudatur in A flagellatur in card. 

In ſeeking out this depth of reaſon, the ſame author giveth | Hopperavibid, 
a caution, which is this; vitium quod in boc genere fugi debet page 119, _ 

„ne, ſi rationem non _inuenias, max legem fine ratione Ya clames. airs 
And in 36 H. 6. Forteſeue ſaieth the ſame in effect, which is thus; we 
haue many. courſes. and formes. which bee houlden for lawe, and baus beene bold 
and uſad becauſe 'of reaſon; and notwith/tanding the reaſon be not ready in me-' 
EE In ae the 3 40 
. Now when wee come to examine by reaſog 
land ſhall be diſabled as aliens, or ſhall be capable of lands in England, as 
natural] borne ſubiects there; wee are firſt to conſider what is the reaſon 
whie aliens in the dominiohs, and vnder the obedience of other forraine 


N « 


rinces, are not capable of landes in Wii And ſurely, the true a- 


n is, that which, was noted by baron F:than J and hath ſince beene ofte 
remembred, viz: the danger that might thereby come to the king and 


the common-weale: ſpegially by drawing bither too great multitudes of | 
| | | 8 | them: 


whether poft-nati 10 Fest- 
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them : for ſo the tteaſure of the realme might bee tranſported by them in- 
to other forraine . Tr and countries; whereby it might bee vſed 
againſt the king, and to the preiudice of the ſtate : and beſides, they 
might vnder-hand practiſe ſedition and rebellion in the kingdome, and 
cauſe many other daungers and inconueniences, But that reaſon cannot 
ſetue againſt peſl-nati in Scotland, now that there is but one king of both 
the kingdomes, no more than it can ſerue againſt thoſe that are borne in 

relind, or Gerneſry, or lerſey and therefore in reaſon they are as capa- 
ble of landes in England, as the kings ſubiects of Ireland, and Gerneſey, 


and [ey ſey are. : 
| Againſt this, there haue alſo beene many obiections made, 
and reaſons deuiſed, that ſeeme witty, and haue ſome ſhew of 
5 probability to proue, that peſ-nati in Scotland are aliens, and 
ought not in reaſon to bee capable of landes in England; videlicets 
1. That England and Scotland were two ancient ſeuerall kingdomes vn- 
der ſeuerall kings, and ſeuerall erownes. 

2. That they continue yet ſeuerall kingdomes. 

3. That they haue yet ſeuerall lawes, ſeuerall ſeales, ſeuerall crownes, 
and ſeuerall kings: for, it is ſaid, though king James be king of both, 
and hath but one naturall body, yet in iudgement of law, he is in reſpect 
of his two ſeuerall kingdomes, as two ſeuerall kings, and the ſubiects of 
each ſeuerall kingdome are bound to him by diſtin allegeance, according 
to the ſeuerall lawes of the kingdome where they were borne. 

And all this is grounded vpon this rule or fition in lawe : quando duo 
iura concurrunt in vna perſona, equum oft ac fi Ae in diuerſis. 

And ypon this ground is this new form of pleading deuiſed, which the 
defendants haue vicd in this caſe, ſuch as cannot be found in any record, 
euer to haue beene pleaded before; and may as well ſerue againſt the 
kinges ſubiectes of Ireland, as againſt the proſi-nati of Scotland. And 
ſithence in former times the like forme of pleading was neuer ſeene againſt 
any of the kings of Englandes ſubiects, which were borne in any of his 
dominions out of England, as in Normandie or Aquitanie, or in France (I 
meane ſuch part of it as was in the kinges poſſeſſion, and in ſubiection and 
obedience to him, and not in that parte of France which his enemies helde) 
it may be probably inferred, that it was then generally houlden, that nei- 
ther ſuch a forme of pleading, nor the matter it ſelfe was ſufficient in 
lawe to diſable anie ſuch plaintife : for, againſt French-men that were not 
vnder the kings obedience wee finde it often pleaded. And as thoſe that 
were not ſubiects to the king, nor borne vnder his obedience, did then 
preſume to bring ſuites and actions in England; ſo it can not bee 
thought, but that the king _— then ſo large and ample dominions be- 
yond the ſeas, as Normandy and Aquitany, and many other partes of France, 
ſome of his ſubiects borne there, had cauſe to haue, and did bring the 
like ſuites in England. And ſithence no ſuch plea is found to haue beene 
then vſed againſt them, it can not in lawe and reaſon bee now allowed 
againſt the po/?-nati in Scotland for, I may ſay as Aſcue ſaied in 37 H. 6. 

ur 222 were as ſage and learned as we be. | | 

And I ſee not, but that in this caſe a good argument may bee reaſon- 
ably deduced from the negatiue, as it was in the caſe reported by the great 
8 learned, and molt graue and reuerend judge fir James Dyer, 
P. 23 E. chieſe iuftice of the Common Pleas, anno 23 Elizab. The 

6 e queſtion there, was, whether an erroneous judgement giuen 
5855 in Rie, which is a member of the einque- portes, might bee 
reverſed in the Kinges Bench, or Common Place at W:ftminfter ; and it was 
thus reſolued ; ſed pro eo quod nullum tale breus in Regiſtro, nec in aliquibus 
præcedentibus curiarum prædictarum inueniri potuerat, dominus cancellarius 
Bromley per opinionem capitalium iufliciariorum vtriuſque banci denegauit tale 
b: eue toncedere, And ſo juſtice Fenners argument houldeth well, viz. there 
is in this caſe no lawe to exclude the complainant, ergo hee is a liege and 
a natural] borne ſubiect. oF 
But the forme of pleading in the time of king Ed. 1. in Cobledickes 
caſe, which was cited out of Hengbam, (and the booke ſhewed heere by 
the lord chiefe juſtice Coke) is ſo direct and plaine for this our queſtion, as 
nothing can be more plaine: and therefore I thinke it not amiſſe to report 

at caſe was in effect and ſubſtaunce, thus: | | 

A woman brought a writte of aye/ againſt Roger Cobledicke, and declared 
of the ſeiſin of Roger her grand-father, and conueied the diſcent to Gilbert 
her father; and from him to the demaundant, as his daughter and heire. 
The tenant pleaded, that the demaundant was a French-woman, and not 
of the ligeance nor of the fidelitie of Eng/and; and demaunded judgement 
if ſhee ought to haue the action againſt him. This plea was houlden to 
bee inſufficient z and thereupon the tenant amended his plea, and pleaded 
further, that the demaundant was not of the ligeance of England, nor of 
the fidelitie of. the king; and demaunded judgement, &c. And againſt 
that plea none exception was taken, but thereupon the demaundant prayed 
licence to depart from her writ. -By this it appeareth plainely, that the 
' firſt plea, alleadging that ſhe was a French-woman, and not of the li- 
ance, nor of the fidelitie of England, was inſufficient (and ſo declared by 
Serreford the chiefe juſtice) ; for, there can bee no fidelitie nor allegeance 
due to England, teſpeRing the land and ſoile without a ſoueraigne and king. 
But the ſecond plea alle gig, that ſhee was not of the ligeance of Eng- 
land, nor of the fidelitie of the king, was good and ſufficient : for, to the 
king fidelitie and * Pay is due ; and therefore, ſince ſhee failed in that, 

e was not to be anſwered: and thereupon ſhe praied licence to departe 
rom her writte, and ſo ſhe left her ſuite, oo 0 nh 

d. 16 ©, $- Now, for the reaſons which haue beene drawne and ſtrained 
That the out of the ſtatute an. 14 E£dw. 3. if they bee well examined, 


ObieQtions, 


* 


. realme of they ſerue little for this point which we haue in hand. | 
1 r 0 is to be conſidered, at what time, and vpon what occa- 


te Fam., ſion that ſtatute was made, King | Edward the third being 
+ Fight heire to the crowne and kingdome of Fraunce by deſcent 
from his mother, and hauing ſpent many yeeres for the recouering of the 
ſame, reſolued to take vpon him the name and ſtile of ing , France ; 


25 being aduiſed thereunto by them of Flaunders. Hereupon he did take the 


ile of Ling of Fraunces and altered his feale'and his armes ; and aber o 
9 2 * a 2 5 (8. THT IT + AN ies 


| while, placed the armes of France before the ancient armes bf England, ig 
they are borne at this day, This gaue occaſion for the making of this 
ſtatute : for ſome people (aſcun gentes, ſaith the ſtatute) ſeeing this change, 
and conſidering the large and ample extent, and the magnihcence of that 
reat kingdome, beganne to doubt that the king would make his imperial] 
eate there ; and conceiued thereby, that the kingdome of England, being 
the leſſer, ſhould bee in ſubiection of the king and kingdome of Franc, 
being the greater, and to bee gouerned and ruled by a vice, roy, or deputy, 
as they ſaw vreland was. And though in the kings ſtile, England was 
placed before France, yet they ſawe the armes of France cad before 
the 0 of England; though at the firſt bearing thereof ſome ſay it was 
not 10, 
Too cleere this doubt, and to take away this feare from the ſubiects of 
England, was this ſtatute made, as doth plainely appeare by the wordes 
of the ſtatute it ſelfe, | A 

Now if you will make an apt and proper application of that caſe then 
betweene England and Fraunce, to this our caſe now, betweene Scotland 
and England, it muſt be thus: | | 52 

I. Edw. 3. then king of England (being the leſſer) had afterwardes the 
kingdome of France (being the greater) by deſcent, and tooke the ſtile of 
wo: 7 France. | | 

ing James king of Scotland (becing the lefler) hath afterward the king. 
dome of England (being the greater) by deſcent, and taketh the' ſtile of 
ting of England, . 

2. King Ed. 3. altered his ſeale, and his armes, and placed the armes 
of Fraunce before the armes of England, | 

King James hath changed his ſeale, and his armes in England, and hath 
placed the armes of England before the armes of Scotland. | 

3. It was then doubted, that king Edw. 3. would remoue his court out 
of England, the leſſer, and keepe his imperial] ſeate and ſtate in France, the 
reater, N | 91011 
6 King James hath indeede remooued his court out of Scotland, the leſſer, 
and doth in his royall perſon (with the. queene and prince, and all his 
children) keepe his imperiall ſeate in England, the greater.. 

4. In al theſe the caſes agree; but yet one difference there is, and that 
is in the ſtile : for king Ed. 3. in his ſtile placed England, the leſſer, be- 
ing his ancient kingdome, before France, the greater, being newly deſ- 
cended vnto him. | 4 6 e 

But king James in his ſtile placeth England, the greater, though newly 
peg vnto him, before Scotland, the leſſer, being his ancient king- 

ome. Wc | 

5. Now, this being thus; . perhappes Scotland might out of this ex- 
ample haue conceiued the like doubt againſt England, as England did then 
againſt France: but as there was then no doubt made, whether the kings 
ſubiects borne in England ſhould be capable of lands in France; ſo, out of 
this ſtatute, and vpon this example no doubt can bee inferred, whether 
the * o ſubiects now borne in Scotland, ſhall be capable of lands in 
England. 8 | ; | 

But, all theſe obiections, and the ground whereupon they are framed, 
viz. guande dus iura &c. haue beene ſo thorowly and profoundly exa- 
mined, and ſo learnedly and fully anſwered and cleered by the _ judges, 
[ make no doubt but all wiſe and indifferent hearers be well ſatisfied 
therein. | 

And if there bee any ſo poſſeſſed with a preiudicate opinion againſt 
trueth, and reaſon, that will ſay in their owne heartes, /icet Tae non 
Per ſuadebis; and ſo, either ſerpent- like ſtop their eares, or eſſe wilfully 
abſent themſelues, becauſe they would not heare the weakneſſe and abſur- 
dities of their owne conceipts laied open and confuted : if there bee any 
ſuch I ſay (as I truſt there bee but few, and yet I feare there bee ſome) 
I would they had learned of Tertullian, that veritas'docendo ſuadet, non ſua- 
dende docet. And I wiſh that they bee not found among the number of 
thoſe to whome Saint Paul ſaieth, ſi quis ignorat, ignoret and Saint Jobn in 
the Apocalips, qui ſordidus eft, ſordeſcat adbuc. And I will exhort with 
Saint Paul : qui tenet, teneat, and not wauer or doubt by ſuch weake ar- 
guments and obieftions. .  _ ,, | + 

But in this new learning, there is one part of it ſo ſtrange, , 
and of fo daungerous conſequent, as I may not let it "a 5 didiaQon 
15. that the king is as a king divided in himſelfe; and ſo as betweene the 
two kings of two ſeuerall kingdomes; and that there be ſeue- Ving and the 
rall allegeances, and ſeuerall ſubiections due vnto him re- N. 
ſpectiuely in regarde of his ſeuerall kingdomes, the one not participating 
with the other. C | 0 5 Py 
This is a daungerous diſtinction betweene the king and the crowne, and 
betweene the king and the kingdome: it reacheth too farre ; I wiſh euery 
good ſubiect to beware of it. It was neuer taught, but either by traitours, 
as in Spencers bill in Edward the ſeconds. time (which baron Snig, and 
the lord chiefe baron, and lord Coke remembred) or by treaſonable papiſts, 
as Harding in his confutation of the apologie maintaineth, that kings 
haue their authority by the poſitive lawe of nations, and haue no more 
power, than the people hath, of whome they take their temporall iuriſ- 
diction ; and ſo Fielerus Simanca, and others of that crew. Ot by ſe- 

ditious ſectaries and puritans, as Buchannan de iure regni apud Scotos, Ponry, 
Knox, and fuch like. F or, by theſe, and thoſe that are their followers, 
and of their faction, there is in their pamphlets too much ſuch traiterous 
ſeede ſowne, g | ; ur 
But leaving this, I will adde a little more, to prooue, that 
in reaſon Robert Caluine, and other like pole nsti in Scotland, Abſurdities 
ought by lawe to be capable of landes in England : and for. '* ie He 
that, I wil remember one rule more which is certen and  ziaRion, 
faileth not, and ought. to bee obſerved in all interpretation o. 
lawes; and that is, ne quid ahſurdum, ne quid * admitiatur. 
But, vpon this ſubtile and dangerous diſtinction of faith and allege- 
ance due to the king, and af faith and allegeance due to the crowne, and 
to the kingdome (which is the onely baſis and fundamentall maine reaſon 
to diſable the plaintife, and all po/-nati) there follow too many groſſe, 
and fowle abſurdities, whereof Iwill touch ſome few, and ſo conclude, tha 


t 
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the Realm of Scotland witb England. 


in Jawe ahd reaſon this ſubtife, but abſurd and dangerous diſtinction, 
vial not to be allowed. | ; 5 1 
"is bond of allegeance, whereof wee diſpute, is vinculum fidei; it bind- 
ech the ſoule and conſcience of euery ſubiect ſeuerally and reſpectively, 
b be faithfull and obedient to the king: and as a ſoule or conſcience 
W not bee framed by policie ; fo faith and allegeance cannot bee framed 
y polieie, nor put into a politike bodie. An oath muſt be ſworne by a 
naturall bodie ; homage and fealtie muſt be done by a naturall bodie, a 
>olitike body cannot doe it. Ef 1 ; 
Now then, ſince there is but one king, and ſoueraigne, to whome this 
faith and allegeance is due by all his ſubiects of England and Scotland, can 
any humane policie diuide this one king, and make him two kings ? Can 
tor regis Anglia be in nanu Domini, and cor regis Scotiz not ſo? Cau there 
| bee warres betweene the king of 445. penn and the = of Scotland, or be- 
tweene the kingdome of England and the kingdome of Scotland, fo long as 
there is but one king? Can the king of England now ſend an army roial 
into Sc:tiand _ the king of Scotland? Can there bee any letters of 
marke or repriſall now graunted by the king of England, againſt the ſubjects 
of the king of Scotland Can there bee any protections now, gu profectu- 
ru in exercitu Jacobi regis Angliæ in Scotiam? Nay ſhortly, can any man 
bee a true ſubiect to king James 1705 of England, and a traitor or rebel] 
to king James as king of Scotland? Shall a foote breadth, or an inch 
breadth of ground, make a difference of birth-right of ſubiects borne vn- 
der one king ; nay, where there are not any certen bounds or limites 
knowne at all, but an imaginarie partition wall, by a conceipted fiction 
in lawe? It is enough to propound theſe and ſuch like queſtions, where- 
of many more might be remembred : they carry a ſufficient and plaine 
anſweare in themſelues : magis docet qui prudenter interrogat. =: 
As the king nor his heart cannot bee divided, for hee is one entire king 
ouer all his ſubiectes, in which ſocuer of his kingdomes or dominions 8 
were borne, ſo hee muſt not bee ſerued nor obeyed by halues; he mu 
haue intire and perfect obedience of his ſubiects: for, /igientia (as baron 
Heron ſuied well) muſt haue foure qualities; it muſt bee 1. pura & ſimplex: 
2+ integra... . 3. vniuerſalis non localis : 4. permanens, continua, & 
illaſa. Diuide a man's heart, and you loſe both parts of it, and make no 
heart at all; fo hee that is not an intire ſubiect, but hulfe faced, is no 
ſubiect at all; and hee, that is borne an intire and perfect ſubiect, ought 
by reaſon and lawe to haue all the freedomes, priuiledges, and benefites 
pertaining to his birth-right in all the kinges dominions; and ſuch are 
all the pgf. nati in England and Scotland, And the inconuenience of this 


imagihary Tocal} allegeance hath beene ſo lately, and fo fully declared by | 


the lorde chiefe iuſtice Cote, as more needes not bee ſaied in it. 
In ſome ſpecial] caſes there ſometime may bee a king of ſubiects with- 
out land in poſſeſſion, as iuſtice Fenner noted in the gouernement which 


Meſes had quer the people of Irael in the wilderneſſe; and as in the cafe 


which fir [ohn - Popham the late lord chiefe juſtice did pat in the parlia- 
ment. If a king and his ſubiects bee driven out of his kingdome by his 
enemies, yet notwithſtanding hee continueth ſtill king ouer thoſe ſubieRs, 
and they are ſtill bound vnto him by their bond of allegeance, whereſo- 
euer he and they bee. But there can not bee a king of land without ſub- 
iects: for, that were but imperium in belluas, and, rex & ſubditi ſunt 
relatiua., : Jl f g 
Rex ſelus iu» 
dicat, Cc. 


I faied there was an other generall rule for expounding of 
lawes, which I referued to bee laſt ſpoken of. I will now but 
touch it; for, I will not ſtand to examine by humane rea- 
ſons, whether kings were before lawes, or lawes before kinges; nor how 
kings were firſt ordained ; nor whether the kings or the people did firſt 
make lawes; nor the ſeuerall conſtitutions and frames of ſtates and com- 
moh-weales ; nor what Plato or Ariflotle haue written of this argument. 
They were men of ſinguler learning and wiſedome ; but wee muſt con- 
ſider. the time, and the countrie, in which they lived, and in all their Fler 
learning they Jacked the true learning of the knowledge of God. They 
were borne and Iiued in Greece, and in popular ſtates: they were enemies, 
or at Jeaſt mMikers of all monarchies; yet one of them diſdained not to bee 


a ſeruant or mercenurie hireling to a monarch. They accompted all the | 


world barbarous, but their one countrey of Greece : their opinions there- 
fore are no canons. to giue lawes to kinges and. kingdomes, no more than 
lir Thomas Mogres Viogia, or ſuch pamphlets as wee haue at euerie marte. 


Prov, e. B. | 
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I beleeve him that ſaieth, per me reges regnant, & 'principes 
la decernunt; and'T make no doubt, but that as God or- 
dained kings, and*hath giuen lawes to kings themſelues, ſo hee hath 
authorized and giuen power to kings to giue lawes to their ſubiects; and 
ſo kings did. firſt make lawes, and then ruled by their lawes, and altered 
and changed their lawes from time to time, as they ſawe occaſion, for the 
good of theryſeſues, and their ſubiectss. CE 
And this power they baue from God . ; for, as Saint Auguſtine 
s pr 


faieth, in AS ie Pos fſerurunt ſicut tis diuinit 


ecipitur, in quantum ſunt | 


104 


an imputation to bee caſt vpon them, that they, or the common lawe doe 
not attribute as great power and-authoritie to theit WiN the kinges 
of England, as the Romans lawes did to their emperours: A a) for, Bracton; the 
chiefe juſtice in the time of king Henry the third, hath theſe direct wordes, 
de chartis regijs & factis regum, non debent, nec poſſunt iuſticiary nec priuatæ 
perſone diſputare. Nec etiani, fi in illa dubitatio oriatur, poſſunt cum inter- 
pretari. Et in dubijs & obſcuris, vel fi aligua diftio duos contineat intelleftus, 
domini regis erit expectanda interpretatio & voluntas; cum eius ſit interpretari 
cy condere. And Britton in the time of king Ed. 1. writeth as much in 
effect, 

So as now if this queſtion ſeem difficult, that neither direct law, 
nor examples and precedents, nor application of like cafes, nor diſ- 
courſe of reaſon, nor the graue opinion of the learned and reuerend iudges, 
can reſolue it, here is a true and certen rule, how both by the ciuile lawe, 
and the ancient common lawe of England it may and ought to be decided: 
that is, by ſentence of the moſt religious, learned, arid judicious king that 
euer this kingdome of iſland had, 

But this caſe is ſo cleare as this needeth not at all. 

And in this [ would not be miſ- vnderſtoode, as though I ſpake of 7% 
of new lawes, or of altering the lawes now ſtanding; f meane not ſo, but 

ſpeake only of interpretation of the lawe in new queſtions and doubts, as 
now in this preſent caſe: neither doe I meane hereby to derogate any thing 
from the high court of parliament; (farre be it from my thought) it is 
the great councell of the kingdome, wherein euery ſubie& hath intereſt. 
And to ſpeake of the conſtitution or forme of it, or how, or when it was 
firſt begunne, is for buſie queſtioniſts ; it ought to bee obeyed and reue- 
renced, but not diſputed ; and it is at this time impertinent to this queſtion. 

But certen it is, it hath beene the wiſedome of the kinges of this realme 
to reſerue in themſelues that ſupreame power to call their nobles, clergie, 
and commons together, when they ſawe great and vrgent cauſes z and by 
that great councell to make edicts and ſtatutes for the weale of their people, 
and ſafetie of the kingdome and ſtate, as in anno 10 Edw. 3. the aſſem- 
bly at Nottingham ſor the great wars in France : and in anno 20 H. 3. 
Prouiſiones Merton, which I remembred before. 

There haue beene made ſome obiedtions of inconue- (,;.q of 
niencie, as for bearing of ſcot and lot, and ſuch other charges; inconvenien- 
and ſome out of frugalitie, that the king ſhall loſe his profit of eie and fruga - 
making denizens, and ſuch like. Theſe are ſo light as I leaue lie. 
them to the winde; they are neither fit for parliament, nor councell, nor 
court. ä 
Another argument and reaſon againſt the po/-nati hath beene oben. 
lately made out of diffidence and miſtruſt, that they will come . 
into England ſans number, and ſo as it were to ſurcharge our 
common; and that this may be in ſecula ſeculerum. I know not well what 
this meanes. The nation is ancient, noble, and famous; they haue many 
honourable and woorthie noblemen and gentlemen, and many wiſe and 
worthie men of all degrees and qualities ; they haue lands and faire poſ- 
ſeſſions in Scotland. Is it therefore to bee ſuppoſed, or can it in reaſon bee 
imagined, that ſuch multitude /ans number will leaue their native ſoile, 
and all tranſport themſelues hither ?. Hath the Jriſb done ſo, or thoſe of 
Wales, or of the iſles of Man, Gerneſey, and /erſey ? Whie ſhould we then 
ſuſpect it now more for Scotland? | 

ay, doe you ſuppoſe that the kinge of England will ever ſuffer ſo great 
a parte of his dominions, and ſo great and famous a kingdome as Scotland 
is to be diſpeopled ? It is «doubt imagined without any foundation or 
round of reaſon. But if it were to bee doubted, the twelve iudges that 
— concurred in opinion, and that late worthy iudge Popham, had as 
great cauſe to feare it as any others. They are wiſe; they are learned 
they haue faire poſſeſſions and good eſtates ; they haue poſteritie to care 
for as others haue. | 


young N that are not like in many yeares to come hither in ſuch 
number f * we vpon this cauſlefle feare depriue them of their lawfull 
birth right? 1 Bag 
* ſeene in theſe ſiue yeeres paſt anie more of them than this one 
alone that haue gotten any lands in England? And this little that he hath is 
ſo ſmall and poore a portion, that his purchaſe is not great, and therefore 
no iuſt cauſe of offence to any. | 
Nay, if you lookevpon the ante-nati, you ſhall find no ſuch , _ 
confluence hither, but ſome few 5 very few in reſpect of 
that great and populous kingdome) that haue done long and worthie ſer- 
uice to his maieſtie, haue, and ſtill doe attend him, which I truſt no man 


| miſlikes; for, there can bee none ſo ſimple, or childiſh (if they haue 


but common ſen(e) as to thinke that his maieſty ſhould haue come hither 

alone amongſt vs, and haue left behinde him in Scotland, and as it were 

caſte off, all his ould and worthie ſeruants'— 
And if theſe noble and worthie gentlemen of Scotland, I meane the ante- 


Yet, admit it bee a matter worth the doubting of, what is that to the 


reges, fi in ſus dene bona iubeant, mala probibeant, non ſolum que pertinent nati be louingly and brotherly entertained amongſt vs, with mutuall loue 
ad bumanam ſotieratem, verumetiam que ad diuinam religionem. | | fand bencuolence, that ſo we may coaleſeers,” and be vnited together, by 
And I hauld Thomas Aquinas: bis opinion to be: good, rex ſalutus d | marriage; and otherwiſe (as in ſome: particular caſes wee ſee it already hap- 
legibus qudad vim coactiuam, Jubditus oft legibus gudad vim directiuam propria vo- pily begunne) no doubt God will bleſſe this vnion of both theſe nations, 
luntaft. . And for this opinion there is a ſtronger authoritie, even from God an — * them, and the king, and Great Britains to be famous through the 
himſelſe in ecleſiaſtts, c. 8.-ver..2.-eg0 05 regis obſerus ; ei pracepta turamenti | world ; and. feared and redoubted of our enemies, and of all that wiſb vs 
Dei: and v. . Irm uu poteflate plenus e: nec dicert ei quiſquam pot, ill: for, vis vnita fortior, & concordia multas facit unum. But what may 
quare ite ſack e 2 OS n 1 3 9 hes | follow vpon ſuch arguments of diffdence an ſuſpition, which ſeeme but. 
ow beeing led a littleſ ſrom the common lawe to the eiuile la we, I finde | to hinder'vnion, and to breede diſcord and diſſention 1 will not ſpeake. Lee 
Cod. 1, A lt. it the giuile lawe à direct text, warranting that/generall. rule | every wiſe man conſider it well: for, humana confilia cyftigantur vbi calyti- 
1. 4.1, * Which reſervedtothis place, which is this; inter æguitatem iuſ- 7}, bus ſe præſerunt. And remember Saint Paulis caution, ſi invicem mordetis, 
deen interpretationem nobis folts& licet & oportel inſpiceres. vidgte ne #b inuicem"conſumamini. | 
Biden ts, . And another like text in theſe words, ſententia principis ins } And for the reſetnblance that hath bin made of this caſe of p- nati (but 
Adubium declarens, ius facit quiad omnes. And ſome graue and | indeed for the vnion of both kingdomes) with the houſwifes cutting of her 1 
notable writers in the ciuile lawe ſay, rer gf ler animata.; ſome ſay, rex | cloth by a threede, I Will ſe but this, that if ſhee cut bet peece of cloth 3 
1 lex leguens : Torne others ſay, imterpretantur legem conſuetudo & princeps +| in length-+afwell' as in breadth, all the threeds will bee cutte, and the 
another ſaieth, rex ſolus iudicat de cauſa d iure non definita. cloth marred, And this cutting in this our caſe, is, to cutte all aſwell in 1 
And 38s I may not forget Saint Auguftines words, which 3 dominions; and fo-with,  . 
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are theſe ; gene- 


4 may n | yards, Which A length as in breadth, euen_through-all the kinge 
ralt poPule off fein humane regibus ſuis obtemperars-: ſo 1 may not | rent aſundet the whate, frankie bf the Vnian, and cut in pesces all be 
Wrong the iudges of the common laws of England ſo auch” as to luffer | threeds of allegeazee, | 
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add 44 IP "0 Na and curioſity of argument, is iu our opinion far from ſtating any thing like a juſt ground of proſecution. In the 
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Pech of the attorney-general fir Francis Bacon, from the gd volume of the laſt 470 edition of bis works, page 4) . 
Bo oe en batt Ps et BI RAD IR. OI th 7 4 xe ig", -+9%4 20 Dae IR 
Ta, PT HE offence wherewith Mr. 1/bit-lecke is charged, (for 38 to] one aft or emanation hereof; containing a commiſſion of ſuryey and re- 


But now I wil aſke this queſtion: how long ſhall this ſuſ- 


k. end, pition and doubt continue ? Shall there bee a diſ-vnion for 


ſulpition and euer ? If it bee ſaied, no, but vntill the lawes and cuſtomes 


a eng. of both kingdomes bee made one and the ſame : then I aſke ; 
nue ? how, and when ſhall that be done ? And it may bee, that the 


- conſtitutions of the countries bee ſuch as there can hardely 
in all things bee ſuch an abſolute and perfect reconciling or vniting of 
lawes as is fancied. Is it yet ſo betweene England and Wals, or be- 
tweene Kent and Cornewall, or betweene many other parts of this king« 
dome ? I ſay no; and I ſpeake it confidently and truely, it is not ſo, nor 
well can be ſo. Therefore let England and Scotland be in like degree now, 


as England and Wales were for many hundred yeeres, and in many things | 


are yet ftill; and yet let vnion and Joue increaſe amongſt vs, 
Bernard, euen in ſecula ſetulorum, Let vs not be ſuch as St. Bernard 
noteth, amant quod non decet, timent guod non oportet, dolent vand, 
22 vanius, And let vs no longer make queſtion, whether ſeuerall 
awes and cuſtomes bee markes of ſeperation and diſ-vnion, or of ſeuerall 
allegeances; for certainely they are not. 
One other reaſon remaines againſt theſe pe- nati; and that is 
ObieRtion out of a prouident foreſight, or as it were a propheſying : 
tion, divin- what if a ſeperation of theſe kingdomes fall hereafter ? 
Fi Of this I_ can ſay but ab/it omen, It is potentia remota in 
70 iuſtice Williams ſaied) and I truſt in God remotiſſima: and I 
will euer pray to God that it neuer fall ſo, vntill the king of all kinges re- 
ſume all ſcepters and kingdomes into his one hands. And let vs take 
heede of ſinnes of ingratitude and diſobedience ; and remember, that 
Adam and Eue were puniſhed, non propter pomum, [ed propter vetitum. And 


106 17. Proceedings againſt Mr. James Whitelocke, in the Star-Chamber, &c. 


| 


; 


for ſuch prophets, let the prophet Ezechiel ca. 13. anſwer them, ve fre. 
Pheætis infipientibus, gui ſequuntur ſpiritum ſuum, & nihil vident. And the 
prophet Z/ay ſpeaketh to all ſuch with an other ve, ve i/lis gui diſpergun, 

Now then, as M. Solicitor beganne with ſeeking out the truth; ſol 
will conclude with Eſdras words, magna ęſi veritas & preualet : and with 
this further, eatenus rationandum donec veritas inueniatur ; cùm inuenta ft 
veritas, figendum ibi iudicium c et in victoria veritatis, ſoli veritatis ininc 


pereunt, 
The concluſion, 


"Thus I haue heere delivered my concurrence in opinion with my lordes 
the r and the reaſons that induce and ſatisſie my conſcience, that 
Ro. Galuine, and all 120 -nati in Scotland, are in reaſon, and by the 
common lawe of England, naturall-borne ſubiects within the allegeance of 
the king of England; and inhabled to purchaſe and haue free-hould and 
inheritance of lands in England; and to bring real! actions for the ſame 
in England, | 

For, if they haue not this benefit by this bleſſed and happie vnion, then 
are they in no better caſe in England, than the king of Spaines ſubiects 
borne in Spaine, &c, And ſo by this vnion they haue gotten nothing: 
what they haue loſt iuſtice Ne/uerton did well note. 

And therefore I muſt giue judgement in the Chanterie, that the defen- 


dants there ought to make direct anſwer to Ro. Caluines bill for the lands 
and evidences for which he complaines. 
| | | | T. Elleſmere, Canc. 
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XVII. Proceedings againſi Mr, Taurs WartsLocks, in rhe Star-Chamber, in June, 10 Jam. I. 1613, 
6 for a Contempt of the King's Prerogative, 


% 


ieee, (Mr. Whitelocke, the ſubject of this proſecution, is oſed to have been the ſame gentleman, as afterwards betame 
— r James Wieck, 755 hf 0 5 name, and father of Mr. Bulſtrode Whitelocke, the famous writer of the 
. Are nr ee, 9-1-4, Memorials, See the note in vol. 3. , lord Bacon's works, laſt 410 ed. p. 471. He appears to have been proſecuted ſimply 
| rn, Joer giving @ private verbal opinion as a batriſter, on a point of prerogative, againſt the crown, to fir Robert Manſell ; 
| fx. who, being treaſurer of the navy and vice-admiral, bad conſulted Mr. Whitelocke, on the legality of a commiſſion iſſued - 


"A + H king James for examining into and reforming the diſorders and abuſes of the navy. Ibid, At the ſame time, fir Ro- 


N RY As Lt * 5 l Ag... g . 6 . 
b e bert Manſell was bimſelf charged, for queſtioning the prerogative of the crown, and animating the lord-admiral againſt 
Bn re” Loder. £ the commiſſion. Ibid. ſame page, and the tote in page 472. The bearing Was at Whitehall Before ibe lords of the 


| 2 7 En, 2 24 


Council, with the intervention of lord chief juſtice Coke, lord chief baron Tanfield, and the maſter of the rolls; the 


iii, attorney and ſolicitor ſpeaking againſt Mr. Whitelocke, and Mr. Henry Montagu the king*s ſerjeant againſt 


„ 
} 3 


* Preſent age it would be deemed a monſtrous defirine ta aſſert, that. lawyers were not at 175 to give opinions to their 


73 |: clients on queſtions of prerogative. Little apolozy can be made for ſuch a dotirine even in lor 


Bacon's time; for it was 


ever lawful for the ſubjeft to conteſt queſtions of prerogative in the king's rourts; and if it was ſo, how could it be 

 Conirary to law to take the advice of council on ſuch ſubjefts ? Indeed lord Bacon proſeſſes not to controvert the right 
of aſking and giving counſel in law. But then he qualifies this right by a diftinftion ; for he "exempts and gives © 
4 privil:ge to bigh commiſhons of regimen and caſes of ſtate; 4 deſcripticn ſu 7 and indefinite, that, if it ſhould 


. be acquieiced in, it would leave few alls of the crown, on which a lawyer. coul 


ſafely give an opinion. . Particular 


delicacy and caution certainly ought to be uſed, where the prerogative of the- crown 1s drawn into queſtton ; and 
it may be poſſible for a — 40 exerciſe the right of giving opinions ſo indecently and licentionſly, as to render 
ally. 


 bimſelf reſponſible crimin 


would anſwer, juch a queſtion. at his. peril ? But . 


| But then the crime ariſes from the” abuſe, not frem the want of the right.” 
It may alſo be peoſſille to put a caſe ' ſo ſtrong, as to be beyond the line of 4 profeſſional opinion. Thus if a 
Private \ lawyer ſhould be conſulted, whether the king bad a right to the crown, who. can doubt that be 


queſtion, on which , Mr, Whitelocke gave bis opinion, 


was not of this kind, being on a commiſſion fromthe crown, the legality of which it was. competent- 10 tbe Jubje@ 
to controvert, and conſequently to take legal advice about. On the whole, the true rule ſeems to be, that a barriſter may give 


© bis opinion on every queſtion,” bowever relative to the king or his . which" the ſulhjet may conteſt witb 


die crown in 4 court of juſtice ; but that in exerciſing this right be muſt | 
we the color of it to obtrude either private or public ſcandal. In reſpet? to Mr. Whitelocke's particu 
e. ſubjet? of the opinion be gave ſeems, perſeftly unexceptionable ; nor could it be an offence, that 
again the extent of ibe prerogative, or that it was erroneous, The only ground then, on tubich be could be criminally 
4. reſponſible, ar fur ſome I centious and extraneous matter introduced into: the opinion; in roſpeli to-which 0 5 
went can now be deciſively: formed, as "the words of the opinion do not appear; though as far as'a conjetfure may be © 


Y - 


ee fo within"tht-bounds of an opinion, as not 
articular cafe, 
bis opinion was ; 


(4 


made from lord Bacon's manner of obſerving on the pinion, it wa equally innocent both” in agiert and Tan 2 


2 


* 
* 


1 


"| fir Robert Manſell,” 1 take it to my part only to be ſorry for his 
error) is a contempt of a high nature, and reſting upon two parts: 


3 den the one, a preſumptuous and licentious cenſure and defying. of his | DO 
1 y's prerogative in general 3 the other, a ſlander and traducement of I defire, that the nature 
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formation of abuſes in the office of my 1 . 8 
This offence is fit to be opened and ſet before your Jordſbips, as it hath 
been well begun, both 2 true ſtate and in the true weight of it. For Fa 


the offence may appear in its true ; 
; "4X: 00 
| AN . 


774 


held in the gate, 
ſel in Jaw is one o 
finite and without limits. 
ſuited papiſt ſhould come, and aſk counſel (I put a caſe not alto- 
igned) whether all the acts of parliament made in the time of 
James are void or no; becauſe there are no la- 
biſhops ſitting in the upper houſe, and a parliament muſt conſiſt of lords 
ritual and temporal and commons; and a lawyer will ſet it under his 


hand, that they be all void, I will touch him for high treaſon upon this 


his counſel. | 
So, if a puritan preac 
defender of the faith, becauſ 
and the lawyer will tell him, 
with ſuch a lawyer. 
Or if a tribunitious popu 


veen Elizabeth and kin 


man's guide; and ſorr 
did lea the blind. 


17. Proceedings againſt Mr. James Whitelocke in the Star-Chamber, &c. 


er ſide, I deſire, that the ſhadow of it may not darken or involve 
that is lawful, or agreeable with the juſt and reaſonable liberty 


d do agrec, that the aſking and taking, and giving of 
law is an eſſential part of juſtice z and to deny that, is to ſhut 
Aſtice, which in the Hebrews commonwealth was therefore 
to ſhew all paſſagg to juſtice muſt be open: and certainly 
f the paſſages. But yet, for all that, this liberty is 


her will aſk counſel; whether he may ſtile the king 
receives not the diſcipline and preſbytery ; 
is no part of the king's ſtile, it will go hard 


lar ſpirit will go and aſk a lawyer, whether 
the oath and band of allegiance be to the kingdom and crown oftily, and 
not to the king, as was Hugh Spenſer's caſe, and he deliver his opinion as 
Hugh Spenſer did ; he will be in Hugh Spenſer's danger. 

So as the privilege of giving counſel proveth not all opinions: and as 
| ſomeopinions given are traiterous ; ſo are there others of a much inferior 

nature, Which are contemptuous. 
locke's ; for as for 
ſhould doubt it. 

Therefore let no man mi 


And among theſe I reckon Mr. Jhite- 


his loyalty and true heart to the king, God forbid I 


ſake To far, as to conceive, that any lawful and 
due liberty of the ſubject for aſking counſel in law is called in queſtion, 
when points of diſloyalty or of contempt are reſtrained, Nay, we ſee it is 
the grace and favour of the king and his courts, that if the caſe be tender, 
and a wiſe lawyer in modeſty and diſcretion refuſeth to be of council, for 
ou have lawyers ſometimes too nice as well as too bold, they are then 
ruled and aſſigned to be of council. For certainly counſel is the blind 
y I am with all my heart, that in this caſe the blind 
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For the offence, for which Mr. J/hitelocke is charged, I hold it great; 
and to have; as I ſaid at firſt, two parts; the one a cenſure, and, as much 
as in him is, a circling, nay a clipping, of the king's prerogative in general : 
the other, a ſlander and depravation of the king's power and honour in this 
commiſſion, | | 5 

And for the Rrſt of theſe, I conſider it again in three degrees: firſt; 
that he preſumed to cenſure the king's prerogative at all. Secondly, that 
he runneth into the generality of it more thah was pertinerit to the preſent 
queſtion, And laſtly, that he hath erroneouſly, and falſely, and danger- 
ation of it. | 
» I make a great difference between the king's grants and ordinary 


omiſſions of juſtice, and the king's high commiſſions of regiment, or 
mixed with cauſes of ſtate. 


For the former, there is no doubt but they may be freely queſtioned and 
diſputed, and any defect in matter or form ſtood upon, though the king be 
many times the adverſe party. 

But for the latter ſort, they are rather to be dealt with, if at all, by a 
modeſt, and humble intimation or remonſtrance to his majeſty, and his 
council, than by bravery of diſpute or peremptory oppoſition. 

Of this kind is that properly to be underſtood, which is ſaid in Bra#on, 
de chartis et factis regiis non debent, aut poſſunt, juſtitiarii aut private perſon# 
diſputare ; ſed tutius , ut expectetur ſententia regis. | 

And the king's courts themſelves have been exceeding tender and ſpar- 
ing in it ; ſo that there is in all our law, not three * of it. And in 
that very caſe of 24 Ed. 3 Aſſ. pl. s. which Mr. Whitelecke youched, where 
as it was a Commiſſion to arreſt a man, and to carry him to priſon, and to 
ſeize his goods without any form of juſtice or examination preceding; and 
that the judges ſaw it was obtained by ſurreption ; yet the judges ſaid they 
would keep it by them, and ſhew it to the king's council, 

But Mr. Whitelocke did not adviſe his client to acquaint the king's coun- 
eil with it, but preſumptuouſly giveth opinion, that it is void. Nay, not 
ſo much as a clauſe or paſſage of modeſty, as that he ſubmits his opinion 
to cenſure :- that it is too great a matter for him to deal in; or this is my 
opinion, which is nothing, &c. But illotis manibus, he takes it into his 
hands, and pronounceth of jt, as a man would ſcarcely do of a warrant of 


a juſtice of peace, and ſpeaks like a dictator, that tis is lawz and this is 


againſt law, &c. 
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| Univoca 


bee, lar anſwer ; and being 


' ſhe had made was put in writing, and 
lor ibe to it. N | 


made A 4wo wg before 
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XVIII. Proceedings againſt Mary Counteſs of SES BUR, before @ ſele Council, for a Contempt in r. 
fufin io anſiver fully, before the Privy Councit,or to ſubſcribe her Examination, Trin. 10 Jam. I. 1644 
I We occaſſon, 8 lady Shrewſbury before the privy council, was her conduct in veſpert to the marriage of lady, © 
„ Stuart. This latter lady was firft-coufin' to James ibe firſt ; for ſhe was the daughter of Charles earl of Lenox, 6 
- „ the younger brother of James? father lud Darnley. Her mother was Elizabeth daughter of fir William 
L/, , Cavendilh. The counteſs of Shrewibury, was aunt 1e lady Arabella, being /iſter to her mother. 
F ae} 2 A wmatriage took place between lady. Arabella and fir William Seymour, who at the Reſtoration 
f recovered the dukedem of Somerſet far bis family. Being à marriage with one ſo nearly related in blood 1b 
_ » the king, and without bis conſent, it was 'deemed an offence againſt the-royal prerogative, on which account lady / 
Arabella and ber huſband were impriſoned ; the former in à private bouſe at Lambeth, the latter in the Tower. vile 
Bui both eſtaped from their confinement 'with' a view to retire abroad; and the counteſs of Shrewſbury was kin 
Iiaten into cuſtody as privy and acteſary to ' the eſcape of lady Arabella, On being examined by the privy- wat 
council, ibe counteſs refuſed to Paget what ſbe knew of the affair of the marriage and eſcape, or to ſubſcribe 5 
examination; and for this refuſal ſhe was brought before a ſelett council, whoſe proceedings on the occaſion are the 7 
ſubje of the following caſe. Il hat we ſpall firſt. Jay before the reader is lord Cokes account of the caſe, from his / 
rteuelſub Report. Lord Bacon's ſpesab, which is net given, was firſt printed in the Cabala, but is here taken from tho! 
phe laß edition of bis works, vol. 3. p. 265. For r particulars, relative to the marriage of lady Arabella qui 
Stuart, and be proceedings againſt ber, fir William Seymour ber buſband, and lady Shrewſbury, the curious 9 
reader may con Winwood's Memorials of State: Ses vol, 3. 5 117. 119. 201. 279. 280. 281. 454. K a. Ki 
A Ge Mr Br e eee, eee, eee, ü, : ,,, 4 
ura from lurd Coke's twelfth Report, /erjeant Wilſon's, edition, page g. the 
f en 267% , n en e t neee r, rn „„ | ab) 
OP e IN I 4 nobllity hath not any ſuch privilege as is alleged, nor any ſuch allowanc et m 
u M bis l a ut ag Tin. 10 Tac 1. eee eee 13133 ht tak and ga ys make nt . 8. 
Us ca N this term, before a ſelect council at York-houſe-; fail. | that this preoedent being now upon the ſtage, was of very dangerous con- even, 
tempts. See the lord chancellor, the archbiſhop, the duke of Lenox, | ſequence: and the ſaid counteſs hearing the charge, yet perſiſted in her mon 
1 Hawk. ch. the earl of Northampton, lord privy ſeal, the earl of Suf- | obſtinate refuſal, for the ſame reaſons and eauſes upon which ſhe had in- law 


2 ht. folk, lord chamberlain, the earl of Worcefter, the earl of Pem- 
2, Jy 4. 6. 
23. fl. 5 % lord Knolls, the lord Wootton, the chancellor of the Exchequer, 
24. . 2 3, the chancellor of the duchy, Fleming chief juſtice of the Kings 
4. 2 How, Bench, Philips maſter of the rolls, Cake chief juſtice of the 
6b. 10. . Common Pleas, and Tanfield chief baron. ho 
n The counteſs of Shrewſbury (the wife of Gilbert earl of 


Shrewſbury) then priſoner in the Tower, was brought before the ſaid lords, 


and by the attorney and ſolicitor of the king was ai <7 with a high 
ec 


and great contempt of dangerous conſequence ; for they declared that t 


lady Arbella, being of the blood royal, had married 83 
ſecond ſon of the earl of Hertford, without privity or aſſent of the king, 
for which contempt the ſaid. Seymour was committed to the Tower, and 
had eſcaped and fled beyond the ſeas ; the lady Arbella being under re- 
ſtraint eſcaped alſo, and embarked herſelf upon the ſea, and was taken be- 
fore ſhe got over; of which flight of the ſaid lady Arbella, the ſaid coun- 
teſs, being her aunt, very well Wo and abetted, as is directly proved by 
„ Crompton, and not denied by the lady Arbella: and admit it, 

| wt yd that the lady Arbella had no evil intent againſt the king (who 
had always a great and ſpecial care of her, and was very 
bountiful unto her, until 4 marriage with the ſaid Seymour, which was 
Ne the pomum vetitum ] yet when the fled, and when ſhe ſhould 

% N .enyironed with evil ſpirits, cum 2 perverti poſſit, 
* when ſhe ſhall be in another ſphere, ſhe will not move 


N 1 ® 


non offs > Ye 

Me EE NG, er = x eee * r 
, 4:57 NOIR Ss the lords of the privy council, knowing the arcana 
Fi Joon inperii, did ſhew divers perilous conſe ences, and the rather 
Pl for this, that the ſaid counteſs is an obſtinate popiſh recuſant, 


"I: 


and as was ſaid, perverted alſo the lady Arbella. 
Now the charge was in two points. 


a nt 1. That the ſaid counteſs of Shrew ury, by commandment of the king, 


being called to the council-table,. before the lords of the council at Mbite- 
ball, and there being required by the lords to declare her knowledge 
touching the ſaid points, and to diſcover what ſhe knew con- 
cerning them, for the ſafety of the king, and quiet of the 
realm; ſhe anſwered, that ſhe would not make any particu- 
ain aſked by the king's command 
«d generale, by the council at Lomberh, and being — again to anſwer 
| _ to the ſaid point, ſhe refuſed for two cauſes. - | 

1. For that ſhe had made a raſh vow that ſhe would not declare any 
thing in particular touching the ſaid points; and for that (as ſhe. 
fad] it was beter to obey God than mag. 
2. She ſtood upon her privilege of nobility, cl. to anſwer only when 
_ the was called judicially before her peers ; for that ſuch privilege 
W x gi (as ſhe ſaid) to Miliam earl of Pemorote, and to the 
2. The ſecond point of her charge was, that when ſuch anſwer which 
read to. ber, yer the refuſed to ſub- 


Which denial. to diſcover and difcharge her. conſcience. in à caſe 
which toucheth the ſafety of the king, and quiet of the realm, Was 


* 
A 


| urged by the king's Council to be a great and high contempt, and that 


/ But in 1648; the houſe of lords came.to- a reſolution; declaring it to be ihe Judge 
' anfient right of the nobility of this kingdom and the lords of the * houſe of 


arliament, to anſwer in all gourts as defendants upon protefation of honour only. 
uw. Dem. Proc, 6. May; 2628. | This reſolution was in conſequence of an order, 
the Star- chamber againſt the of Lincoln, to an- 


ver a bill on oath ; though this order had paſſed after great deliberation, and was 


- _ founded en an undnimour- opinion of the lords of the privy council, and of all the 


brake, viſcount Erſkin, viſcount Rochford, the lord Zouch, the 


Seymour, |. 


| in the Star- Ubamber, or 


ſiſted before: and the lord chancellor began, and the archbiſhop, and al 
the other lords began with the firſt, and adjudged it a great and hig . /* 


contempt, and the lord chancellor ſaid, that that was againſt the law af wow 
England, with which all the lords agreed. 1/7 
nd that no ſuch allowance was given to the faid earl of Pembroſe, or are © 


to the lord Lumley in reſpect of their privilege of nobility, but that chey Audi 
were woces populi, & ideo non audiendæ and the lord archbiſhop princi | 
pally proved, that as well the contempt, as the ſaid raſh vow was againl 

the LE of God, which he and the earl of Northampton principally prove 

by divers texts and examples in holy ſcripture. 

And the effect of all that which the three juſtices ſaid, was, that V 
after the ſentences of all the learned, prudent, and hohourable perſonages 


and counſellors of eſtate, they might well be ſilent; but regard that is ch 


ſilentium in ſenatu eft vitium, they would ſpeak ſomething briefly, viz. to be 
That three things in this caſe are to be well dated, table 
1. Whether the refuſals afgrefaid of the ſaid counteſs were offences i cauſe 
law n the king, his crows and dignity. aggr; 
2. What manaer of proceeding this is, and whether it was juſtifiable I ncce! 
by precedent or reaſon. 5 | $ He 
+ Yn is the demerit of the offences, and how puniſhable, af 

s tothe. firſt, it was reſolved by the juſtices and maſter of „ 

the rolls, that the denying to be examined was a high and * 1 weig| 


nity ; and that if it ſhould be permitted, it would be an occaſion of many 
high and dangerous defigns againſt the king and the realm, which cannot 
be diſcovered: and upon hope of impunity it will be an encouragement to 
offenders, as Fleming juſtice ſaid, to enterprize dangerous attempts. 

And the maſter of the rolls ſaid, that it was not any privilege of no- 


great contempt in law, againſt the nel his crown. and dig- 


1 With to refuſe to be examined in this caſe, no more than of any ſubject. Th 
Alſa, if one that is noble, and a peer of the realm, be he wa 
ſued in the Stare Chamber, or in Chancery, they ought to anſwer „ oy By 
upon their oaths, (a) and may be examined in the Star-Gham- 12 Ce. 26.21 greats 


ber upon interrogatories upon their oaths; and if one who is 

noble be produced as a witneſs between party and party, he ought to be 
ſworn, or otherwiſe his teſtimony is of no Value; and ſo is the common 
experience in the ſaid courts : and the chief juſtice ſaid, that foraſmuch 


as where order is neglected, confuſion will follow, he would recite ſome o For 
the honourable privileges which the law of Zng/and (more than any other alty, a 
law) attribute to the nobility of England in legal proceedings; and the) Me im; 
oY, not be impertinent, but give a great light to the caſe now it elf: 
and. a f ; Ol 91 . 3 1 ö 
| 65 If a baren, viſcount, earl, or other lord of parliament „en It it 
and peer of the realm be plaintiff in any action, and the de- cafes, 3, O. lobt 
fendant will plead that the plaintiff is not à baron, viſcount, 2 S,. geg, | 
earl, Wc. as he is named in the writ, this ſhall not be tried 5'* nov 
at the common lam by jury, Who may be corrupted, nor by witneſſes, 2 ® * 


| ncery, who may be ſuborned ; but it ſhall be 
tried by the record in Ghancery, Which imports by itielf ſolid truth; 1 
great regard hath the law to the trial of their honour and dignity, &. 
-) I heir. perſons have many honourable privileges in law; 


At the ſuit of a ſubject their bodies ſhall not be. arreſted, neithe! 
_ > captas notexigent lieth againſt them. ooo 


Judges except Doderridge who was abſent. See the earl of Lincoln's cafe, W. Jo. 15! 
_ Hute. $7. C. Cho. 64. In 1640, the lords renewed the declaration of this privileg 
in anſwering as defendants without oath, with an explanation, that it extended to 
all anſwers and examinations on interrogatories, in all cauſes as well criminal as civih 
and in 3 icy Fame, 8 alſo 1 widows and dowagers of tempo 
peers. n. Dom. + $1, Dee, 1640. preſent practice of hr. coutts 
2 conforms to this order of the lords. E10. eee 


et £44 for . e ee. fe 


18, Proceedings againſi Mary 


2; For the honour and revererice which the law gives to nobility, their 
"bodies are not ſubject to torture in cauſd criminis læſæ maje/tatis (a), 
They are not to be ſworn in aſſiſes, juries, or other inqueſts. 
| 7. If any ſervant of the king, named in the cheque- roll, compaſs or 
? intend to kill op 4 lord of parliament, or other lord of the king's 
council; this is felony. 
In the Common Pleas, a lord of parliament ſhall have knights re- 
turned on his jury. | | 
6, He ſhall have day of grace, 
7. A lord of parliament thal] not be tried in caſe of treaſon, felony, or 
miſpriſion of them, but by thoſe who are nobleand peers of the realm. 
8. In trial of a peer, the lords of parliament ſhall not ſwear, but they 
give their judgment ſuper fidem et ligeantiam domino regi delitam, fo 


in the caſe of a common perſon in trial of life: and the. writs of 

parliament, directed to the lords of parliament, are ſub fide & ligean- 

tia, Sc. : 
And the reaſon! and cauſe, that the king gives them many other pri- 
vileges, is for this, becauſe all honour and nobility is derived from the 
king as the true fountain : and the king honours with nobility, for 
two cauſes. | | 
1. Ad conſulendum, and for that reaſon he gives them a robe. 
2. Ad defendendum regem et regnum, and for that cauſe he gives them a 
ſword. | 
And foraſmuch as they derive their dignities, accompanied with all 
thoſe honourable privileges, from the king, to deny to anſwer, being re- 
quired thereto by the king, to fuch points as concern the ſafety of the 
W king aud quiet of the realm, is a high contempt and diſobedience, ac- 
Ws companied with great ingratitude. 

This denial is contra ligeantiam ſuam debitam, againſt the faith and allegi- 
anceof a perſon noble, due to the king, and which the law greatly eſteems. 
And ee ot denying is againſt her faith and allegiance appears by 

il 


the ancient oath of allegiance, which is imprinted in the heart of every 
ſubject, eil. ' oro verus & fidelis, et veritatem præſtabo domino regi de vitd 
et membro, et de terreno honore, ad vivendum et moriendum contra omnes gentas, 
Ce. Et fi cognoſcam aut audiam de aliguo damno aut malo quod domino regi 
evenire poterit, quod non revelato, &c, And this oath of allegiance is com- 
mon to all ſubjects, as well thoſe of the nobility as commonalty. But the 
law hath greater account of the faith and allegiance of a nobleman, than 


(a) It is ſurpriſing, that doctrine fo reflecting on the law of England ſhould eſcape 
from one of lord Coke's character. His language as attorney-general at the trials of the 
earls of Ehe and Southampton implies the ſame obnoxious tenet. But in his third 
Inſtitute he gives it as his opinion moſt deciſively, that all tortures of accuſed perſons 
are contrary to our law; and to prove it cites lo1d-chancellor Forte/eue's famous book de 
laudibus legum Angliæ, where he argues for a preference of our law to the civil law from 


Y Shrewſbury, a lady wiſe, and that ought to know what duty requireth, 
is charged to have refuſed, and to have perſiſted in refuſal to anſwer, and 
to be examined in a high cauſe of ſtate, being examined by the council- 
table, which is a repreſentative body of the king. The nature of the 
cauſe, upon which ſhe was EP is an eſſential point, which doth 


neceſlity with that we muſt begin. 
ihe gays him cauſe'of indignation, the world knoweth, 


weighty and binding part and action of her life, which is her marriage, 
without. Kaas, bis .cmajetly ; which had been a neglect even to a 
mean parent; but being to our ſovereign, and ſhe ſtanding ſo near to his 
majeſty as ſhe doth, and then; chooſing ſuch a condition as it pleaſed her 
to chooſe, all parties laid together, how dangerous it was, my lady might 
have read ig n 2 houſe wherewith ſhe Fs fer i 
was not unlike the caſe of Mr. Seymour's grandmother. — 
he k ng nevertheleſs ſo remembered «6 was a king, bo forgot no 
he was a inſman, and placed her only ſub libera cuſtodia. 1 ä 
ut, nowy did my lady accumulate and heap up this offence with a far 
greater than the former, by ſeeking to withdraw herſelf out of the king's 
power into foreign paits. in fm 1 1 
| That at 4. hk or eſcape into foreign. parts might have been ſeed of 
rouble to this ate, is a matter whereof the conceit of a vulgar-perſon is 


ch not uncapable. nene e a ; 
0l 15 although my lady ſhould have put on a mind to continue her loy- 
det as nature and duty did bind her; yet when ſhe was in another ſphere, 


Me muſt have moved in the motion of that orb, and not of the planet 
elf; and Goch forbid the king's felicity ſhould be ſo little, as he ſhould 
not haye envy and enviers enough in foreign parts. 5 A a A 
is true, if any foreigner had wraught upon this occaſion, I do not 
oubt bat the intent would have been, as the prophet ſaith, bey have ' 
need mile hieß, and brought forth a vain thing. But yet your lotdſhips 
Know that it is wiſdom. in princes, and it is a watch they owe to them- 
e ves and to their people, to ſtop the beginnings of evils, and not to de- 
| Fpile them, Seneca faith well, non jam amplius pI pericula, fi lauia 
1 —_ ceaſe to be light, becauſe by deſpiſing they graw'and 
IU trengt r 7 2 4 2 F oy: r. 6 > Ns 
And accordingly hath been the practice both of the wiſeſt and ſtauteſt 
Werz to hold for matter pre of peril, te have any near them in 
ood to fly. into foreign parts. Wherein l will not wander; but take 
de Fam , Henry the ſeventh, a prince not unfit to be paral- 
len with his majeſty. I mean not the particular of Perkin Warbech, for 
© Fa but an idol or a diſguiſe ; but the example I mean, is that of the 
5 Seele, whom' the king extorted from Philip of Aultria. The 
00 memorable, that Philip, after the death of Iſabella, coming to 


. of his kingdom of Caſlile, which was but matrimonial to 
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that their faith and allegiance ſtands in equipoiſe with an oath 


Speech of fir Francis Bacon, from vol. 3. of his works, laſt 4to edit. page 265: 
OUR lordſhips do obſerve the nature of this charge : my lady of 


aggravate and increaſe this contempt and preſumption; and therefore of 
How graciouſly and parent-like his majeſty uſed the lady Arabella before 
lady notwithſtanding, extremely ill-adviſed, tranſacted the moſt 


Counteſs of Shrewſbury, &c. 


of one of the commons, for this, that the breach of their allegiance is 
more dangerous to the king and eſtate, for corruptio optimorum oft peſſima; 
and for this reaſon, the counteſs by her allegiance was bound, without 
being demanded, to reveal to the king what ſhe knows concerning the 
premiſes, upon which great miſchief may happen to the king and the 
realm. But being commanded by the king to declare her knowledge, 
the denying of it doth greatly aggravate the offence, 

Qui contemnit præceptum, contemnit precipientem. 

Command and obedience are the ligament of government, and ligeantia 
eft legis eſſentia; for without allegiance and obedience, the law cannot 

roceed. 
N As to the ſecond point, vis, concerning the manner of this proceeding. 

1. Privative, it is not to fine and impriſon, or inflict cor= % ne en! 
poral puniſhment upon the counteſs; for fine and impriſon- of Eyzw's 
ment ought to be aſſeſſed in ſome court judicially. caſe, 42 | 

2. Poſtive, the fine is ad monendum, or at the molt ad mi- #3 Elis. 4246 
nandum ; it is ad inſtruendum non ad deſtruendum. 

This ſelected council is to expreſs what puniſhment this offence juſtly 
deſerved, if it be judicially proceeded within the Star-Chamber ; for 
which reaſon this manner of proceeding is out of the mercy and grace of 
the king againſt this honourable lady, that ſhe ſeeing her offence may 
ſubmit herſelf to the king, without any puniſhment in any court judicially. 

If ſentence ſhall be given in the Star-Chamber according to juſtice, you 
the lords ſhall be agents in it: but in this manner according to the mercy 
of the king, the king is only agent ; the law hath put rules and limits to 
the juſtice of the king, but not unto his mercy, that is tranſcendant and 

jam any limits of the law; et ideo proceſſus iſls ęſt regalis plane & rege 
gNUs, 

Alſo inaſmuch as the allegiance and obedience of the ſubject, is the 
beſt lower in his imperial garland, to the intent, that it may neither be 
blaſted, nor impaired by tais dangerous example, to the prejudice of his 
royal prerogative and poſterity, this proceeding hath been thought neceſ- 
ſary: and this is fortified by the precedent of the earl of E/ex, againſt 
whom ſuch proceedings were in this very place, anno 42 and 43 Flix. reg. 

And as to the laſt point it was reſolved by all guaſi una uoce, that if a 
ſentence thould be given in the Sar-Chamber judicially, ſhe ſhould be 
fined twenty thouſand pounds, and impriioned during the king's plea- 
ſure. Fide 12 Co. 69, &c. 

Hoc jn terrorem, ſed quare quid "inde venit Þ 


tog 


— 


the latter's allowance of torture. 3 Inf. 35. In the caſe of Felton, for the murder of the 
duke of Buckingham, the judges were unanimous, that Felten could not be tortured 
by the rack; for xo ſuch puni/hment, ſaid they, is known or allowed by our law. 1 Ruſh: 
638. 639. As to the inftances of torture collected by a moſt reſpectable writer of the 
preſent time, they only prove an irregularity of practice. Barringt. Ant. Stat. 4th ed. 
33.88. 395. If torture was lawful, we ſhould find rules todirect its application. Ei rom. 


his father-in-law Ferdinando of Aragon, was caſt by weather upon the 
coaſt of Weymouth, where the [talian tory ſaith, king Henry uſed him in 
all things elſe as a prince, but in one thing as a priſoner ; for he forced 
upon him a promiſe to reſtore the earl of 975 that was fled into FHundurs. 
And yet this I note was in the 21ſt year of his reign, when the king had 
a goodly prince at man's eſtate, beſides his N nay, and the 
whole line of Clarence nearer in title; for that earl of Sf. was deſcended 
of a ſiſter of Edward the fourth. So far off did that king take his aim. 
To this action of ſo deep conſequence, it appeareth, you, my lady of 
| Shrewſbury, were privy, not upon foreign ſuſpicions or ſtrained inferences, 
but upon vehement preſumptions, now clear and particular teſtimony, as 
hath been opened to you; ſo as the king had not only reaſon to examine 
you upon it, but to have proceeded with you uport it as for a great con- 
tempt z which if it be reſerved for the preſent, your ladyſhip is to un- 
derſtand it aright, that it is not defect of proof, but abundance of grace 


that is the cauſe of this proceeding; and your ladyſhip ſhall do well to x & 


ſee into what danger you have brought yourſelf. All offences conſiſt of 
the fact which is open, and the intent Which is ſecret. This fact of con- 
ſpiring in the flight of this lady may bear a hard and gentler conſtruction; 


if upon overmuch affection to 755 kinſwoman, gentler; if upon practica 
or other end, harder, You mult take heed how you enter into ſuch actions; 
whereok if the hidden part be drawn unto that which is open, it may be 
your, overthrow z which I ſpeak not. by way of charge, but by way of 
caution. 5 i 6583, ee, 
For that which you are properly charged with, you muſt know that 
all ſubjects, without diſtinction of degrees, owe to the king tribute and 
ſervice, not only of their deed and hand, but of their knowledge and 
diſcovery. — | eres F bes res wh 
[IE wh be any thing that imports the king's ſervice, they ought them« 
felves undemanded to impart it; much more if they be called and en- 
amined, whether it be of their own fact or of unother's, they ought to 
make direct anſwer. Neither was there ever any ſubject brought in cauſes 
of eſtate to trial judicial, but firſt he paſſed examination; for examination 
is the entrance of juſtice in erimiaal cauſes; it is one of the eyes of the 
king's politic body; there are but two, information and examination; 
it may not be endured that one of the lights be put out by your example, 
Yout exeuſes ate not worthy your own judgment; raſh vows of la w- 
ful things are to be kept, but unlawful yows not; your own divines will 
tell you ſo. For your examples, they are fome erroneous traditions. 
My lord of Pembrate-ſpake fomewhat-that he was unlettered, and it was 
but when he was examined by one private counſellog, to whom he took 
exception. That of my lord Lumley is a fiction; the preeminences of no- 
bility I would hold with to the laſt grain; but every day's experience is to 
the contrary, Nay, you may learn duty of lady Arabella herſelf, a lady of 
the blood, of an higher rank than yourſelf,. who declining, and yet that 
but by requeſt neither, to declare of your fact, yieldeth ingenuouſly ta be 
examined of her own. I do not doubt but by this time you ſee both your | 
| own error, and OA grace in proceeding with you in 1 
20 „ ; . ; XIX. , 
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i to have been taken by coercion. 


diverſe ſums" of money of their free wills and benevolence, and that ſome of theſe were in arrear, provides a remedy 
See Raſtall's edit. of the Statutes. / This ſtatute, it muſt be confeſſed, ſeems to give a 
, legiſiative ſanction to ſuch benevolences as were really free offerings. But there is a later ſtatute, with words ftrongly . 

Stern importing, that bentvolences to the crown, though voluntary, cannot regularly be made out of parliament. The ſtatute 


WC Edo 
A 2 73 2 a eee for compelling the payment. 


alſo the time for ſubſcribing, and concludes with declaring, 
or levied but by authority of parliament. 
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ons from the crown, 
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| Fr. bales law is in the r Ae magna charta, 9 H. 3. 
. , 29. that no free - man be any way deſtroy'd, but by laws of the land. 
=, - Secondly, beſides that the ſaid Wies of magna n o all princes 


| ſince eſtabliſhed and confirmed, -it is, in the ſpecial caſe of voluntary or 
- SI free grants, enacted and decreed 25 E. 1. cap. 5. that no ſuch be drawn 
: into cuſtom: and cap. 6. that henceforth be taken no ſuch aids, taſks, 


the . in primo R. 3. cap. 2. that the ſubjects and commons in 
AE 2 {this realm, from henceforth-thall in no wiſe be charged by any charge or 
4 I {impoſition called a benevolence, or any ſuch like charge; and that ſuch 
| . Dexter) exactions, called a benevolence, ſhall be damned and annulled for ever. 
— bel. * wit; it is not only without, but againſt reaſon, that the commons, in 
= -/ their ſeveral and particulars, ſhould be relievers or ſuppliers of his majeſty's 
1 f wants, Who neither know his wants, nor the ſums that may be raiſed to 


the ſame. 
mons, diſtracted, ſhould oppoſe ene and diſcretion to the judge - 


4 2 


Secondly, it is againſt | reaſon, that the particular and ſeveral com- 
ment and diſcretion of the wiſdom of t 


who have there denied any ſuch aid. | 
hy It argueth.in-us-want' of love and due reſpect of our ſovereign lord and 
king, which ought to be in every of us towards each other, which is, to 
| ſtay every one which we ſce falling, and reduce the current. What pro- 
AI 2 can be expected to befall either our king or nation, when the king 
Mall haply out of ignorance, or ('tis 1 hope) out of forgetfulneſs or 
' ; headineſs, commit ſo great à fin againſt his God, as is the violating of 
4 his great and ſolemn oath taken at his coronation, for the maintaining of 
1 -his/lawes, liberties and euſtome of this noble realm; and his fubjects, 
= _! ſome for fear, ſome in pride, ſome to pleaſe others, ſhall joyn hands to 
1 a forward-ſo unhappy an atchievement / Can he any way more highly offend 
wt divine majeſty (whom he then invocated ?) 
unte another Hen. 4. (if ſuch an one ſhould riſe up, which God forbid) 
u greater advantage ? thoſe articles put up againſt R. 2. be- looked on, 
At will appear, that the breach of laws, infringing the liberties, and fail- 
5 ng in this oath; were the main blemiſhes wherewith. he could diſtain and 
pot the honour of that and gentle prince; who indeed was rather 
dy others abuſed th F himſelf miſchievouſly any way diſpoſe. 
. As very-itteligiouſly+ and uncharitably, we help) forward the 
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1 April, 1615, for writing and publiſhing a Paper againſl a Benevolence, collefted under Lett, 


lsa that we have in print of the proceedings on this caſe is lord Bacon's ſpeech as attorney: general and proſecutor. See 
2 Bacon's works, laſt 4toedit, 583. The pader which was the ground of the proſecution is in the Cabala. See page 332, 
- Fi 2d part, zd edit. The judgment of the court was that Mr, St. John ſhould pay à fine of 5000 l. and be impriſoned 
215 curing tbe king's pleaſure, See the note in 3 Bacon, laſt 4to edit. 265. and the Introduc. to Bac. Lett. y Stevens. p. xxiii. 
00e caſe appears to have been proſecuted with great anxiety ; for according to a letter from lord Bacon to the king, lord 
chancellor Egerton. who from the infirmities of age was then on the point of reſigning the great ſeal, expreſſed a 
wiſh to attend the bearing, and ſo make it the conclufion of his ſervices. 3 Bac. 264. 
lord Bacon infavour of the benevolence was, that it was without compulſion. If in the repreſentation of the conduct 
| | of a rival and enemy, lord Bacon can be truſted, lird Coke, then chief juſtice of the King's Bench, at firlt gave 
5 4 it as his opinion, that the king could not 5 much as move — of his ſubjetts for a benevolence, but afterwards re- 
tracted in the Star-Chamber, and There denbcred the law in Javour of 1t ſtrongly. Ibid. 483. 274. | 
In our introductory note to the caſe of impoſitions, benevolences were enumerated as one of the devices of extra-parlia- 
mentary taxation, Ante, page 29. As ſuch the ſtatute of 1 R. 3. c. 2. fliles them an unlawful invention, and 
\ annuls them for ever. But the benevolences, mentioned in this ſtatute, are deſcribed to have been ſo in name only, and 
{ Still tberefere it was inſiſted, that gifts to the crown out of parliament, if really 
voluntary, were lawful. So lord Bacon argued in the following cafe 
= bave declared the lat; ſo lord Coke himſelf gives his opinion in his 
LEARY Pare 0” according to bim all the judges reſolved in the 40th of Elizabeth. 12 Co. 119. 
G Ebert > (fe » ſtatute of B- Hen. 7. c. 10, which, after reciting that nam of the king's fubjefts had ſeverally granted to him ] 44%; 


doe mean is the 13 Cha. 2. c. 4. which authoriſes the king to iſſue commiſſions under the great ſeal, for receiving 44 
oluntary up 10þ vr for the ſupply of his occafions , but limits commoners to 200 l. and peers to 400 l. a-piece, and 


| This in effect concurs with lord Coke's firſt opinion in Mr. St. John's 
c . Caſe, as repreſented by lord Bacon; the aim of the ftatute being to condemn benevolences by the ſolicitation of commif- 
l 1 7 gt | b and ſo to ſupply the defect of the ſtatute of Richard the third and of the Petition of Right, 
= Br en 7 inn brth of which point at ccmpulſive benevolences. The inducement to ſuch a declaration of the law probably was an 
= Z Alm . Fae. Dot idea, that a formal ſolicitation from the crown muſt neceſſarily operate, on the minds of thoſe to whom it was ad- 
4 dreſſed, with an influence almoſt equal to compulſion. —Thus at length it ſcems to be ſettled by the legiſlature, not only 
n. ory jg: * 33 unlawful, but . commiſſions from 
, is ate aiſo unconſtitutional.] .- ZKonr- 1 Hes Lorton 2 | 6 85 
4 A. LEY | A . , 
r of Marlborough, which was the 
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G | 0 { ts free grants, or prizes, but by affent of all the realm, and for the good of 


eir land aſſembled in parliament, 


$ alſo, can he then give 
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he grand argument of 


e; ſo in the ſame ſenſe lord Coke is ſtated lo 
notes on benevolences in the 12th Re port; and /o 
ord Coke lays a ſtreſs on the 
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the crown to ſollicit and receive voluntar 
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2. page 332. 


danger we plunge ourſelves, even ſo many of us as contribute, is to be 
learned out of the ſeveral curſes and ſentences of excommunication given 
out againſt all ſuch givers, and, —_— the two following, viz. the 
great curſe given out, the 36 H. 3. againſt all breakers of the liberties and 
cuſtoms of the realm of England, with their abettors, councellours and 
executioners ; wherein, by the ſentence of Boniface archbiſhop of Canter- 
bury, and the chief part of all the biſhops of this land, are r/o fad ex- 
communicated, And that of 24 Ed. 1. denounced immediately upon the 
acts made againſt ſuch benevolence, free grants and impoſitions, had, and 
taken without common aſſent ; which, becauſe it is-nor fo large as that 
former, I will ſet down as our books deliver the ſame, * | | 
In the name of the Father, Son, and Holy Ghoſt, Amen, Wheres 
our ſovereign lord the king, to the honour of God, and of the holy 
church, and for the common profit of the realm, hath granted, for bim 
and his heirs for ever, theſe articles above written: Nobert archbiſhop of 
Canterbury, primate of all England, admoniſh'd all his province, once, 
twice, and thrice, becauſe that ſhortneſs will not ſuffer ſo much delay, 
as to give knowledge to all the people of England of theſe preſents in writ 
ing. We, therefore, enjoyn all perſons, of what eſtate foever they be, 
that they, and every of them, as much as in them is, ſhall uphold and 
maintain'thoſe articles granted by our ſovereign lord the king in all points; 
and all thoſe that, in any point, do reſiſt, or break thoſe ordinances, o 
go about it by word or deed, openly or privately, by any manner of pre- 
tence or colour. We therefore, the faid'archbiſhop, ori in 
writing expreſſed, do excommunicate and accurſe, and from the body of 
our Lord Jeſus Chriſt, and from all the company of Heaven, and from il 
eg. ſacraments of the: holy church, do ſequeſter and exclude. ?“ 
ir, hearing that to-morro the juſtices will be here about this buſi 
work of benevolence, wherein you have both ſent untojand-talked wi 
me, and thinking that it 1e e you would deliver up the names of tht 
mon- givers: foraſmuch as, I think, I ſhall ſcarcely be at home to malt 
my further anſwer, if I ſhould be called for, I pray you, both hereby w 
underſtand my mind yourſelf; and if/cauſe ſo require, to let the juſtice 
reeive as much. $0 leaving others to their -own conſolences, wherebſ 
n: that laſt and dreadful day they ſhall ſtand or fall before him who wil 
reward every man according to his deeds, I commend you to the grace 


the Almighty, and reſt 
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time, as you ſhall hear anon, and. no doubt warranted by law: ſo that the 


lords 9257 . . 
7 7145 inform you ore tent, againſt this gentleman Mr. J. S. a 
rentleman, as it ſeems, of an ancient. houſe and name; but, for the 
4 I can think of him by no other. name, than the name of a great 
Finder. The nature and quality of his offence, in-ſum,. is this. This 
entleman hath, upon advice, not ſuddenly by his pen, nor by the 
3 of his tongue; not privately, or in a corner, but publicly, as it were, 
to the face of the king's miniſters and juſtices, flandered and traduced the 
king our ſovereign, the Jaw of the Jand, the parliament, and infinite. par- 
ular of his majeſty's worthy and loving ſubjects, Nay, the flander is 
| of that nature, that it may ſeem to intereſt the people in grief and diſcon- 
tent againſt the ſtate: whence might have enſued matter of murmur and 
ſedition. So that it is not a ſimple ſlander, but a ſeditious flander, 
like to that the poet ſpeaketh of, —calgmaſque armare veneno. A venomous 
dart that hath both iron and poiſon, | VVV 
To open to your Jordſhips the true ſtate of this offence, I will ſet before 
ou, firſt, the occaſion whereupon Mr. I. S. wrought : then the offence 
itſelf in his own words: and laſtly, the points of his charge, 

My lords, you may remember that there was the laſt parliament an 
expectation to have had the king ſupplied with treaſure, although the event 
failed. Herein it is not fit for me to give opinion of an houſe of parlia— 
| ment, but I will give teſtimony of truth in all places. I ſerved in the 

lower houſe, and I obſerved ſomewhat. This I do affirm, that I never 

could perceive but that there was in that houſe a general diſpoſition to 
give, and to give largely. "The clocks in the houſe perchance might dif- 
| fer ; ſomę vent too faſt, ſome went too flow ; but the diſpoſition to give 
was en : ſo thatI think I may truly ſay, lo tempore lapſus amor. 
= This. dccident happening thus beſides expectation, it ſtirred up and 
awaked indivers of his mae worthy ſervants and ſubjects of the clergy, 


| the nobiſfey, the court, and others here near at hand, an affection loving 
and che fol, to preſent the king ſome with plate, ſome with money, as 


| free-will offerings, a thing that God Almighty loves, a chearful giver : 
' what an evil eye doth I know not.] And, my lords, let me ſpeak it plainly 
unto you: God forbid any body ſhould be ſo wretched as to think that 
the obligation of love and duty, from the ſubje& to the king, ſhould be 

| joint and not ſeveral. No, my lords, it is both. The ſubject petitioneth 
to the king in parliament, He petitioneth likewiſe out of parliament. 
The king on the other fide gives graces to the ſubject in parliament : he 
ives them likewiſe, and poureth them upon his people out of parliameat ; 
and ſo no doubt the ſubject may give to the king in parliament, and out 

| of parliament. It is true the parliament is intercurſus mag nus, the great 
intercourſe and main current of graces and donatives from the king to the. 
people, from the people to the King : but parliaments are els bug at Ser- 
tain times ; whereas the paſſages are always open for particu ars; even as 
you ſee great rivers have their tides, but particular ſprings and fountains 


| continually, +” . 2 


19. The Caſe of Mr. Oliver St. John, du an Information, &c. 
ENG.” Speech of fir 1 rancis Bacon as attor mey-gener al, addreſſed to the court of Star-Chamber, from his works, vol. 2. P. 583. 


111 


fo much as by way of a-wiſh ; there was no menace of any that ſhould 
deny; no reproof of any that did deny; no certifying of the names of any 
that had denied. Indeed, if men could not content themſelves to deny, 
but that they muſt cenſure and inveigh, nor to excule themſelves; but they 
muſt accuſe the ſtate,..that is another caſe, But I ſay, for denying, no 
man was apprehended, no nor noted. So that I verily think, that there is 
none ſo ſubtle a diſputer in the controverſy of liberum arb/trium, that can 
with all his diſtinctions faſten or carp upon the act, but that there was 
free-will in it. | | 
I conclude therefore, my lords, that this was a true and pure be 
Jengg.; not an impoſition called a benevolence, which the ſtatute ſpeaks 
of; as you ſhall fear U anc of y fellows. There is a great difference, 
I tell you, though Pilate would not ſee it, between rex Judæorum, and /e- 
dicens regem Judæorum. And there is a great difference between a benevo- 
lence and an exaction called a benevolence, which the duke of Buckingham 
ſpeaks of in his oration to the city; and defineth it to be not what the ſub- 
ject of his good-will would give, but what the king of his good-will 


* 


| would take. But this, I ſay, was a benevolence wherein every man had a 


prince's prerogative, a negative voice; and this word, excuſe moy, was a 
plea peremptory. And therefore 1 do wonder how Mr. J. S. could foul 
or trouble ſo clear a fountain, Certainly it was but his own bitterneſs and 
unſound humours. | $4.4 

Now to the particular charge. Amongſt other countries, theſe letters of 
the lords came to the juſtices of Dire, who ſignified the contents there- 
of, and gave directions and appointments for meetings concerning the 
buſineſs, to ſeveral towns and places within that county: and amonglt the 
reſt, notice was given unto the town of 4. The mayor, of A. conceiving 
that this Mr. 7. S. being a principal perſon, and a dweller in that town, 
was a man likely to give both money and good example, dealt with him to 
know his mind. He intending, as it ſeems, to play prizes, would give no 
anſwer to the mayor in private, but would take time, The next day then 
being an appointment of the juſtices to meet, he takes occaſion, or pre- 
tends occaſion to be abſent, becauſe he would bring his papers upon the 
{tage : and thereupon takes pen in hand, and inſtead of excuſing himſelf, 
ſits down and contriveth a ſeditious and libellous accuſatiorꝰ àgainſt the 
king and ſtate, which your lordſhips ſhall now hear, and ſends it to the 
mayor : and withal, becauſe the feather of his quill might fly abroad, he 
gives authority to the mayor to impart it to the juſtices, if he ſo thought . 
good. And now, my lords, becauſe I will not miſtake or miſ-repeat, you 
ſhall hear the ſeditious libel in the proper terms and words thereof. | 
| | | Here the papers were read.] ; 1211 

My lords, I know this paper offends your ears much, and the ears of any 
good ſubject; and ſorry Lam that the times ſhould produce offences of 
this nature: but ſince they do, J would be more ſorry they ſhould be 


paſſed without ſevere-puniſhment : non tradite fuctum, as the verſe ſays, * 


altered a little, aut fi tradatis, facti quoque tradite penam, If any man have 


„To proceed therefore: as the decaſion, which was the failing of ſupply ¶ a mind to diſcourfe of the fact, let him likewiſe diſcourſe of the puniſh-" 
by parliament, did awake the love and benevolence of thoſe that were at J ment of the fact. | pw: 0 | | an ss 


hand to give; ſo it was apprehended and thought fit by my lords of the 


In this writing, my lords, there appears a monſter with four heads, of the 


council to make a proof whether the occaſion and example both, would \ progeny of him that is the father of lyes, and takes his name from flander. 
not awake thoſe in the country of the better ſort, to follow. Whereupon, 
their lordſhips-deviſed and directed letters unto the ſheriffs and juſtices, 
which declared what was done here above, and wiſhed that the country 


*2 


might be moved, eſpggially men of value. otras neal 0 
Now, my lords, I W{eech you give me favour and attention to ſet forth 
and obſerve unto. you five points. I will number them, becauſe other men 
may note them; and I will but touch them, becauſe, they. ſhall, not be 
drowned or Joſt in , diſcourſe, which I hold worthy the obſervation, for 
the honour of the ſtate and confuſion of ſlanderers; whereby it will appear. 
moſt eyidently what care was taken, that that which was then done might 
Hot have the effect, no nor the ſhew, no nor ſo much as the ſhadow. of a 
tax; and that it was ſo far from breeding or bringing in any ill precedent 
or example, as contrariwiſe it is a corrective that doth correct and allay the 
harſhneſs and danger of former examples. 

be firſt is, that what was done was done immediately after ſuch a 

g Parliament, as made general profeſſion.to give, and was interrupted by ac- 
cident ; ſo as you may truly and juſtly eſteem it, tanguam poſthuma proles 
; parliamenti, as an after-child of the parliament, and in purſuit, in ſome 
wall meaſure, of the firms intent of a parliament paſt, You may take it 
alſo, if you will, as an advance or proviſiona help until a future parlia- 
ment 3 or as a gratification ſimply without any relation to a ꝓarliament; 
you can no ways take'it amiſs. 

The ſecond is, that it wrought upon example, as a thing not deviſed 
or projected, or required; no nor ſo much as recommended, until many, 
that were never moved nor dealt with, ex _merg.motu. had freely and frankly 
ſent in their preſents.'/ 80 that the letters CE r like letters of news, 
What was done at London, than otherwiſe : and we know exempla Aucuni, non 
trabunt; examples they do but lead, they do not draw nor drive. 

The third is, that it was not done by commiſſion, un ler the, great-ſca];, 
a thing warranted/by a multitũdẽ of precedents, both ancient, and-of late 


” 1 * ) +4 5 4.44 £ l Ww 4 1 - i 1 ren D. ® 4. 
ä * of that ſtile and tenour, as that they be to mbve and not to 
but this was done by letters of the council, and no higher hand or 
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* 


letters had no mannef of ſhew of any binding 
or 


| 


The firſt is a wicked and ſeditious ſlander; or, if I ſhal} uſe the ſerip- 
ture phraſe, a blaſpheming of the king himſelf ; ſetting him forth for 4 
prince perjured in the great and folemn oath of his coronation, which is 
as it were the knot of the diadem; a prinee that ſhould bs'a"violator and 
infringer of the liberties, laws, and cuſtoms' of the kingdom; a mark for 


an Henry the fourth; a match for a Richard the ſecond, © LOIN 
The ſecond is a ſlander and falſification, and wreſting of the law of the” 
land groſs and palpable: it is my 
the torture of laws is worſe than the torture of men. | 
The third is a ſlander and falſe charge of the parliament, that they had 
denied to give to the king ; a point of notorious untruth, oo NN 
And the laſt is a flander and taunting of an infinite number of the 


king's loving ſubjects, that have given towards this benevolence and free, . 


contribution ; charging them as acceſſary and co-adjutors to the king's 


| perjury. Nay, you. leave us not there, but you take upon you. apontifical. 


habit, and couple your ſlander with a curſe ; but thanks be to God we have 
learned ſufficiently out of the ſcripture, that as the bird flies away, ſo the 


the king, I bare takem to myſelf” 
e other 
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oodneſs and grace is comparable, if not, ingemparable, unto an 
Ein . We ſult ond del, 


preſs tog far. 
My lords, I 
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ſaid by a civilian, zortura legum peſſimay © 


uſe of the prerogative; in due and free 
ſeryation of the peace of the land, p ; | 
For religion, we muſt ever acknowledge in the feſt place, that we 
Chtiſtian world. He hath maintained it not only with ſceptre and ſword, 
but likewiſe hy his pen; wherein alſo he is potent. | 

He hath awaked and re-authorized the whole party of the reformed 
religion throughout Europe; which through the infolency and divers arti- 

 fices and inchantments of the adverſe part, was grown a little dull and 
dejected: he hath ſummoned the fraternity of kings to enfranchiſe them- 
ſelves from the uſurpation of the ſee of Rome: he hath made himfelf a 
mark of contradiction for it. | 5 

Neither can I omit, when I ſpeak of religion, to remember that excel - 
lent ad of his majeſty, which though it were done in a foreign country, 
yet the church of God is one, and the contagion of theſe things will ſoon 
paſs ſeas and lands: I mean, in his eonſtant and holy proceeding againſt 
the heretic Yar/lius, whom, being ready to. enter into the chair, and 
there to have authorized one of the moſt peſtilent and heatheniſh hereſies 

| that ever was begun, his majeſty by his conſtant oppoſition diſmounted 
and pulled down. And I am perſuaded there fits in this court one whom 
_ doth the rather bleſs for being his majeſty's inſtrument in that 

ervice, . 

I cannot remember religion and the church, but I muſt think of the 
ſeed-plots of the ſame, which are the univerſities. His majeſty, as for 
learning amongſt kings, he is incomparable in his perſon; ſo likewiſe 

| hath he been in his government a benign or benevolent planet towards 
learning: by whoſe influence thoſe nurſeries and gardens of learning, 
the univerſities, were never more in flower nor fruit. | 

For the maintaining of the laws, which is the hedge and fence about the 

liberty of the ſubject, I may truly affirm it was never in better repair. 
He doth concur with the votes of the nobles; nolumus leges Anglia mutare. 
He. is an enemy of innovation. Neither doth the univerſality of his 


0 


' own knowledge carry him to neglect or paſs over the very forms of the | 


1 3 laws of the land. Neither was there ever king, I am perſuaded, that 
3 did conſult ſo oft with bis judges, as my lords that ſit here know well. 
he judges are a kind of council of the king's by oath and ancient in- 
Kitution ;; but he uſeth them ſo indeed; he confers regularly with them 
upon their returns from their viſitations and circuits: he gives them 
liberty, both to inform him, and to debate matters with him; and in the 
fall and concluſion commonly relies on their opinions. 
_ As for the uſe of the prerogative, it runs within the ancient channels 
=_ and banks, Some things that were conceived to be in ſome proclamations, 
3 commiſſions, and patents, as ovegflows, have been by his wiſdom and 
care reduced; whereby, no doubt, the main channel of his prerogative 
is fo much the ſtronger. For evermore overflows do hurt the channel. 
As for adminiſtration of juſtice between party and party, I pray ob- 
ſerve theſe points, There is no news of great ſeal or ſignet that fhies 
abroad for countenance or delay of cauſes; protections rarely granted, 
and only upon great ground, or by conſent. . My lords here of the 
council and the king himſelf meddle not, as hath been uſed' in former 
times, with matters of maum and tuum, except they have apparent mix- 
ture with matters of eſtate, but leave them to the king's courts of law 
or equity. And for mercy and grace, without which there is no ſtand- 
ing before juſtice, we fee, the king now hath reigned twelve years in his 
hi 


te robe, without almoſt any aſperſion of the crimſon dye of blood. 


any one arraignment for treaſon; and but one for any capital offence, 
which was that of the lord Sangubhar; the nobleſt piece of juſtice, one of 
them, that ever came forth in any king's time. | 

were as a nem eit to king Henry VII; it yields a revenue that will 


| ſcarce 
pay for the parchment of the king's records at W/4/dminſter. | | 
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| ight 
adminiſtration of Juſtice, and con 


have a king that is the principal conſervator of true religion through the | 


There. ſits. my lord Hobart, that ſerved attorney feven years. I ſerved 
with him. We were ſo happy, as there paſſed not through our hands | 


As for penal laws, which lie as ſaares upon the ſubjedts, and which | 


20. The Caſe. of Duh. 


And laltly, for peace, we ſee manifeſtly his majeſty. beats ſome reſem. 


— 


blance of that great name, à prince of peace he hath preſerved his (ub. 
jects during his reign in peace, both within and without, For the peace 
with ſtates abroad, we have it z%de ad ſatietatem: and for peace in the 
lawyers phraſe, which count trefpaſſes, and forces, and riots, to be con 
parem; let me give your lordſhips this token or tafte, that this cout, 
where they ſhould appear, had never leis to do. And certainly theres 
no better ſign of omniq bene, than when this court is in a ſtill. 

But, r lands; this is a ſea of matter; and therefore I muſt give it 
over, and conelude, that there was never king reigned in this nation 
that did better keep covenant in an the liberties and procuring 
the good of his people: fo that 1 muſt needs ſay for the ſubjects of 
England, | Is 


1 O fortunatos nimium ſua fi bona norint ; 


as no doubt they do both know and acknowledge it; whatſoever a fey 
turbulent diſcourſes may, through the lenity of the time, take boldnels 
to ſpeak. | 

And as for this particular, touching the benevolence, wherein Mr. 
J. S. doth aſſign this breach of covenant, I leave it to others to tell you 
what the king may do, or what other kings have done; but I have told 

ou what our king and my lords have done: which, I ſay and ſay again, 
is ſo far from introducing a new precedent, as it doth rather correct, and 
mollify, and qualify former precedents. 

Now, Mr. I. S. let me tell you your fault in few words: for that! 
am perſuaded you ſee it already, though I woo no man's repentance; but 
T ſhall, as much as in me is, cheriſh it where I find it, Your offence 

hath three parts knit together: | 

Your flander, | 

Your menace, and 

Your compariſon. | 

For your ſlander, it is no leſs than that the king is perjured in his 
coronation oath. No greater offence than perjury; no greater oath than 
that of a coronation, 7 leave it; it is too great to aggravate, 

| Your menace, that if there were a Bullingbrole, or I cannot tell what, 
there were matter for him, is a very ſeditious paſſage. You know well, 
that howſoever Henry the fourth's act, by a ſecret providence of God, 
prevailed, yet it was but an uſurpation; and if it were poſlible for ſuch a 
one to be this day, wherewith it ſeems your dreams are troubled, I do 
not doubt, his end would be upon the block; and that he would ſooner 
have the ravens fit upon his head at London- Bridge, than the crown at 
Weſtminfler. And it is not your interlacing of your God forbid, 
that will ſalve theſe ſeditious ſpeeches : neither could it be a forewarning, 
becauſe the matter was paſt and not revocable, but'a very ſtirring up 
and incenſing of the people. If I ſhould ſay to you, for example, it 
© theſe times were like ſome former times, of king Henry VIII. or ſome 
© other times which God forbid; Mr. I. S. it would coſt you your life; 
I am ſure you would not think this to be a gentle warning, but rather that 
I incenfed the court againft you. 55 | oY 

And for your compariſon. with Richard II. I ſee, yon follow the 
example of them that brought him upon the ſtage, and into print, in 
queen Elixabeth's time, a moſt prudent and admirable queen. But let 
$2 intreat you, that hen Wy will ſpeak of WE Elizabeth or kin 
James, you would compare them to king Henry VII. or king Edward I, 
or ſome other parallels, to which they are alike, And this I would 
wiſh both you and all to take heed of, how you ſpeak ſeditious matter in 
parables, or by tropes or examples. There is a thing in an indictment 
called an inuendo; you muſt beware how you beckon or make figns 
upon the king in a dangerous ſenſe, But I will contain myſelf and preſs 
this no farther. I may hold you for turbulent or preſumptuous; but I 
hope you are not diſloyal: you are graciouſly and mercifully dealt with, 
And-therefore having now - to my lords, and, as 1 think, to your 
own heart and conſcience, the eee of your offence, which con- 
cerns the king, I leave the reit, which concerns the law, parliament, 


and the ſubjects that have given, to Mr. Serjeant and Mr, Solicitor. 
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THOUGHT it fit for my place, and for theſe times, tobring to bearing 

1 before your lordſhips ſong cops Waking private duels, 5 ſee if this 

© court can do any good to tame and reclaim, that evil, which ſeems.un- 

__ | - bridle, "And T could have wiſhed that I had met with ſome greater per-. 

hc bs as 1 7 00 for your cenfure.z both becauſe it had been,more worchy 

de this preſhiſee, and Utto the: better to have a the relolution; my- 

ſelf Hath to proceed Without reſpeR. of perſons in this bul neſs, Bur 

finding this caufe on foot ing my. predecefior's. tine, and. pa bliſhed. and 

ready for hearing, 1 0 ts ſoſe no time in a miſchief that groweth.. 
every day: and” befides, it 


da paſſes. not amiſs ſometinies in government, 
that the greater (ſort be admoniſhed by an oy made in the meaner,” 


Ana V 7 Ras Prat, | i 6 egM 
bing Jpeech of lord Bacon as tern general in this caſe, 
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XX. he Caſe of Diels ; or Procetdings in the Star- Chamber, againſff Mr, Wittiam Pxixsr. 
.. for writing and ſending a Challenge, and Mr. Ricward Wricar for carrying it, 26 Jan. 
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vilified,, and came ſo low as to.barber-ſurgeons and butchers, and ſuch 
baſe, mechanic: perſons. 41193 e een Nine 
; DEP. the fogunels'of vip preſence, in which-I-take much comfort, 
both a8 L confider it in itſelf, and much more in reſpet it is by his ma- 
| age I. will ſapply the meanneſy. of the particular cauſe, by 
handling of che general point: to the end, that by the occaßen of this 
| preſeng-caule, both my purpoſe. of proſecutian againſt duels, and the 
opinien of the court, without which I am) nothing, for. the.cenſure of 
them, may appear,” an thereby offenders in. that. kind may- read their 


oyyn gaſe, and. know, what. they are to "peſts: Which. may. ferve for 4 
warning until. example may be made in ſome greater perſpn;.; which J 


doubt the times will but too ſoon afford. 


- and the Cog to be beaten before the lion. Nay, 1 ſhould think, my lords, Therefore before I come to the particular, whereof your lordſhips are 
that men of birth and quality will leave the practice, when it begins to be |. now to judge, I think it time belt ſpent to ſpeak ſomewhat, . 
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Firſt, of the nature and greatneſs of this miſchief, 
Secondly, of the cauſes and remedies. _ * . 40 
Thirdly, of the juſtice of the law of England, which ſome ſtick not to 

think 1 A . 5 | 
„Fourthly, of the capacity of this court, where certainly the remedy of 

his miſchief is beſt to be found. 11 b 

Add fifthly; touching mine own purpoſe and reſolution, wherein I ſhall 
WT humbly crave your lord hips aid and aſſiſtance. | 
For the miſchief itſelf, it may pleaſe yaur lordſhips to take into your 

conſideration, that when revenge is once extorted out of the magiſtrates 

hands, contrary to God's ordinance, mihi vindicta, ego retribuam, and 
every. man ſhall bear the ſword, not to defend, but to aſlai] ; and private 
men ben in onde to preſume to give law to themſe]ves, and to right their 

own wrongs; no man can foreſee the danger and inconveniencies that 
may ariſe and * thereupon. It may cauſe ſudden ſtorms in court, 
to the diſturbance of his majeſty, and unſafety of his perſon, It may 

row from quarrels to bandying, and from bandying to trooping, and ſo 

to tumult and commotion ; from particular perſons to diſſenſion of fami- 
lies and alliances; yea, to national quarrels, according to the infinite 
variety of agcidents, which fall-not under foreſight, So that the ftate by 
| this means ſhall be like to a diſtempered and imperfect body, continually 
ſubject to inflammations and convulſions, | 
i Belden/coertainly, both in divinity and in policy, offences of pre- 
| ſumption are the greateſt, Other offences yield and conſent to the law 
that it is good, not daring to make defence, or to juſtify themſelves ; 
but this offence expreſsly gives the law an affront, as if there were two 
laws, one a kind of gown-law, and the other a law of reputation, as they 
term it, So that Paul's and Meęſiminſier, the pulpit and the courts of 
| juſtice, muſt give place to the law, as the king ſpeaketh in his procla- 
| mation, of ordinary tables, and ſuch reverend aſſemblies: the year- 
books and ftatute-books mult give place to ſome French and Italian pam- 
phlets, Which handle the doctrine of duels, which if they be in the 
right, tranſeamus ad illa, let us receive them, and not keep the people in 
conflict and diſtraction between two laws. | 

Again, my lords, it is a miſerable effect, when young men full of 

towardneſs and hope, ſuch as the poets call Auroræ flii, ſons of the 

morning, in whom the expectation and comfort of their friends conſiſt- 
eth, ſhall be caſt away and deſtroyed in ſuch a vain manner. But much 
more it is to be deplored when ſo much noble and genteel bloed ſhould 
be ſpilt upon ſuch follies, as, if it were adventured in the field in ſervice 
of the king and realm, were able to make the fortune of a day, and to 
change the: fortune of a kingdom. So as your lordſhips ſee what a deſ- 
perate evil this is ; it troubleth peace; it diſ-furniſheth war; it bringeth 

228 upon private men, peril upon the ſtate, and contempt upon 

the law. 1 K | | 

Touching the cauſes of it; the firſt motive, no doubt, is a falſe and 

| [erroneous imagination of hogour and credit; and therefore the king, in 

his laſt proclamation, doth moſt aptly and excellently cal} them be- 
witching:duels. For, if one judge of it truly, it is no better than a ſor- 
cery that enchanteth the ſpirits of young men, that bear great minds with 

a falſe hew, ſpecies falſa; and a kind of ſatanical illuſion and apparition 

of honour; againſt religion, againſt law, againſt moral virtue, and againſt 

the precedents and examples of the beſt times and valianteſt nations; as I 
ſhall tell you by and by, when I ſhall ſhew you that the law of England 

is not alone in this pin. . 

But then the ſeed of this miſchief being ſuch, it is nouriſhed by vain 

diſcourſes, and green and unripe conceits, which neyertheleſs: have. ſo 

pond, as though a man were ſtaid and ſober- minded, and a right be- 
ever touching the vanity and unlawfulneſs of theſe duels; yet the ſtream 
of gw, a opinion is ſuch, as it impoſeth a neceſſity upon men of value 
to conform themſelves, or elſe there is no living or looking upon mens 
faces: ſo that we have not to do, in this caſe, ſo much with particular 
perſons, as with unſound and depraved opinions, like the dominations 

and ſpirits of the air which the ſcripture ſpeaketh of. | 10 

Hereunto may be added, that men have almoſt loſt the true notion and 

underſtanding of fortitude and valour. For fortitude diſtinguiſheth of 

the grounds of quarrels whether they be juſt; and not only ſo, but whe- 
ther they be worthy; and ſetteth a better price upon mens lives than to 
| beſtow them idly. Nay, it is weakneſs and diſ- eſteem of a man's ſelf, to 

put a man's life upon ſuch liedger performances. A man's life is not to 
| be trifled away: it is to be offered up and ſacrificed to honourable ſer- 

vices, public merits, good cauſes, and noble adventures. It is in ex- 
pence of blood as it is in expence of money. It is no liberality to make 

a profuſion of money upon every vain occaſion; nor no more it is for- 

titude to make effuſion of blood, except the cauſe be of worth. And 

thus much for the cauſes of this evil. ns ban ata 
For the-remedies, I hope ſome great and noble perſon will put his 
hand to this plough, and [ wiſh that my labours of this day may. be but 
| forerunners to the work of a higher and better hand, | But yet to deliver 
my 1. as may be proper for this time and place, there be four things 
that I have thought on, as the moſt effectual for the repreſſing of this 
depraved cuſtom of particular combats. * dee We 
The firſt is, that there do appear and be declared a conſtant and ſettled 
reſolutiop in the ſtate to aboliſh it. For this is a thing, my lords, muſt 

7 down at once, or not at all; for then every particular man will think 
imſelk acquitted in his reputation, when he ſces that the ſtate takes it 

to. heart, as an inſult againſt the king's power and authority, and there- 

upon hath abſolutely reſolved to maſter it; like unto that which was 

Tet. down; in expreſs words in the edit of Charles IX. of Frakes touch- 

ig duels, that the king himſelf took upon him the honour of all that 

. took them(elyes grieved or intereſted for not having performed the combat. 
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the humour of it fedz wherein I humbly pray your lordſhips, that 1 may 
ſpeak my mind freely, and yet be underſtood aright. The proceedings 
of the great and noble commiſſioners martial I honour and reverence 
much, and, of them I ſpeak not in any ſort. But I oy the compounding 
of quarrels, which is otherwiſe in uſe by ork noblemen and gentle- 
men, it is ſo punctual, and hath ſuch reference and reſpect unto the 
received conceits, what's before- hand, and what's behind-hand, and I 
cannot tell what, as without all queſtion it doth, in a faſhion, counte- 
nance and authorize this practice of duels, as if it had in it ſomewhat 
of right, 75 | | | 
Thirdly, I muſt acknowledge, that I learned out of the king's laſt pro- 
clamation,, the moſt prudent and beſt applied remedy for this offence, if 
it ſhall pleaſe his majeſty to uſe it, that the wit of man can deviſe. This 
offence, my lords, is grounded upon a falſe conceit of honour; and 
therefore it would be puniſhed in the ſanie kind, in eo quis rectiſſime plec- 
titur, in quo peccat. The fountain of honour is the king and his aſpect, 
and the acceſs to his perſon continueth honour in life, and to be baniſhed 
from his preſence is one of the greateſt eclipſes of honour that can be. 
If his majeſty ſhall be pleaſed that. when this court ſhall cenſure any of 
theſe offences in perſons of eminent quality, to add this out of his own 
power and diſcipline, that theſe rerſons (Hall be baniſhed and excluded 
from his court for certain vs and the courts of his queen and prince, 
I think there is no man, that hath any good blood in him, will commit 
an act that ſhall caſt him into that darkneſs, that he may not behold his 
ſovereign's face, _ F 9 oO | 
Laſt] „and that which more properly concerneth this court: we ſee, 
m $463 1 the root of this offence is ſtubborn; for it deſpiſeth death, 
which is the utmoſt of puniſhments; and. it were a juſt but a miſerable 
ſeverity, to execute the law without all remiſſion or mercy, where the 
caſe proveth capital. And yet the late ſeverity in France was more, 
where, by a kind of martial law, eſtabliſhed by ordinance of the king 
and parliament, the party that had ſlain another was preſently had to 
the gibbet, inſomuch as gentlemen of great - yoke were hanged, their 
wounds bleeding, leſt a natural death ſhould prevent the example of 
juſtice. But, my lords, the courſe which we ſhall take is of far greater 
Joul „and yet of no leſs efficacy; which is to punith, in this court, all 
the middle acts and proceedings which tend to the duel, which I will 
enumerate to you anon, and ſo to hew and'vex the root in the branches, 
which, no doubt, in the end will kill the root, and yet prevent the extre- 
mity of law. | ; 
ow for the law of England, I ſee it excepted to, though ignorantly, 
in two points. þ | | | 
The one, that it ſhould make no difference between an inſidious and 
foul murder, and the killing of a man upon fair terms, as they now 
call it. 1 Tea b | 
The other, that the law hath not provided ſufficient puniſhment, and 
reparations, for contumely of words, as the lye, and the like. 2 i 
But theſe are no better than childiſh novelties againſt the divine law, 
and againſt all laws in effect, and againft the examples of all the braveſt 
and moſt virtuous nations of the world, | CO YETI ® 4 FR 
For firſt, for the law of God, there is never to be found any diffe- 
rence made in homicide, but between homicide voluntary, and involun- 
tary, which we term miſadventure. And for the cafe of miſadventure itſelf, 
there were cities of refuge; ſo that the offender was put to his flight, and 
that flight was ſubje& to accident, whether the revenger of blood ſhould 
overtake him before he had gotten ſanctuary or no. It is true that our law 
hath made a more ſubtle diſtinction betwern the will inflamed and the 
will adviſed, between manſlaughter in heat and murder upon prepenſed 
malice or cold blood, as the ſoldiers call it; an indulgence not unfit for 
a choleric and warlike nation; for it is true, ira furor brevis, a man in 
fury is not himſelf. This privilege of paſſion the ancient Roman law 
reſtrained, but to a caſe; that was, if the huſband took the adulterer in 
the manner, To that rage and provocation only it gave way, that an ho- 
micide was juſtifiable. But for a difference to be made in caſe of killin; 
and deſtroying man, upon a fore-thought purpoſe, between foul an 
fair, and as it were between ſingle murder and vied murder, it is but a 
monſtrous child of this 45 age, and there is no ſhadow of it in any 
law divine or human. nly it is true, I find in the ſeripture that Cain 
inticed his brother into the feld and flew him treacherouſly; but Lamech 
vaunted of his manhood, that he would kill a young man, and if it were 
to his hurt: ſo as I ſee no difference between an inſidious murder and a 
2 or preſumptuous murder, but the difference between Cain and 
As for examples in civil ſtates, all memory doth conſent, that Gracia 
and Rome were the moſt valiant and generous nations of the world; and, 
that which is more to be noted, they were free eſtates, and not under a 
| monarchy; whereby a man would think it a great deal the more reaſon 
that particular perſons ſhould have righted themſelves. And yet they had 
not this practice of duels, nor any thing that bare ſhew thereof: and 


, 
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as he ſaith, fas et et ab bo/te deri. It is memorable, that is reported by 
a counſellor ambaſſador of the emperot's, touching the cenſure of the 
Turks of theſe duels. There was a combat of this kind performed by two 
perſons of quality of the Turks, "wherein one of them was ſlain, the other 
party was convented before the council of-baſhaws. The manner of the 
reprehenſion was in theſe words. How durſt you undertake to fight 


'© nat 7 that whether of you hall be flain, the loſs would be the 
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generous or barbarous, have ever deſpiſed this wherein nom men glory. 


how juſtly 1 will not diſpute as to the latter of them, © 
The one; when üpon the uppron 
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ches of armies in the 


other, | 

the field upon the public quatyel, I. 

This the Romani called'pugn@### provecationm. And this was never; bot 
— "themſelves, Who were abſolute, 0#-between 
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ſure they would have had it, if there had been any virtue in it. Nay, | 


one With the other? Are there not Chriſtians endugh to kill? Did vou 
ior's?* So as we may ſee that the moſt warlike nations, Whether 5 
It is true, my lords, that I find combats of two natures authorized, ; 


particular rede dert wade challenges for trial-of valours is 1 
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Naples, between twelve Spaniards and twelve Ntalians, where. the Ttalians 


hare away the victory; beſides other infinite like examples worthy-and | | 
| ting of murder. Let them gild it how they liſt, they ſhal} never have fairer 


laudable, ſometimes by ſingles, ſometimes by numbers. 
The ſecond, combat is a judicial trial of right, where the right is ob- 


ſcure, introduced by the Gothi and the northern nations, but more anci- 
ently entertained in Spain. And this yet remains in ſome caſes as, a divine ; 
lot of battle, though controverted by divines, touching the lawfulneſs of | 
it: ſo that a wiſe writer py - taliter pugnantes videntur tentare Deum, quia 


loc volunt ut Deus oftendat et 


ciatur,) qued ſepe contra accidit. cind of f 
. its warrant from law. | Nay, the French themſelves, whence this 


aciat miraculum, ut juſtam 7 habens victor 


folly ſeemeth chiefly to have flown, never had it but only in practice and 


toleration, and never as authoriſed by law; and yet now of late they have 
been fain to purge their folly with extreme rigour, in ſo much as many 
entlemen left. between death and life in the duels, as I ſpake before, were 
naſtened to hanging with their wounds bleeding. For the ſtate found 
it, had been neglected ſo long, as nothing could be thought cruelty, which 
tended to the putting of it down. Hoo a 
As for the ſecond defect pretended in our law, that it hath provided no 
remedy for lyes and fillips, it may receive like anſwer. It would have 
been thought a madneſs amongſt the ancient lawgivers, to have ſet a pu- 
niſhment upon the lye given, which in effect is but a word of denial, a 
negative of another's ſaying. Any lawgiver, if he had been aſked the 
queſtion, would have made $:lon's anſwer : that he had not ordained any 
puniſhment for it, becauſe he never imagined the world would have been 
ſo fantaſtical as to take it ſo highly. The civilians, they diſpute whether 
an action of injury lie for it, and rather reſolve the contrary. And Fran- 
eit the firſt of France, who firſt ſet on and ſtamped this diſgrace ſo deep, 
is taxed by the judgment of all wiſe writers for beginning the vanity of 
it; for it was he, that when he had himſelf given the lye and defy to the 
emperor, to make it current in the world, ſaid in a ſolemn aſſembly, 
* that be was no honeſt man that would bear the lye: which was the 
fountain of this new learning. 2 ny | | 
As for words of reproach and contumely, whereof the lye was eſteemed 
none, it is not credible, but that the orations themſelves are extant, what 
extreme and exquiſite reproaches were toſſed up and down in the ſenate of 
Rome and the places of aſſembly, and the like in Greca, and yet no man 
took himſelf fouled by them, but took them but for breath, and the ſtile 
of an enemy, and either deſpiſed" them or returned them, but no blood 
ſpilt about them, | e On | 
So of every touch or light blow of the perſon, they are not in them- 
ſelves conſiderable, ſave that they have got upon them the ſtamp of a diſ- 
grace, which maketh theſe light things paſs for great matter. The law 
of England, and all laws, hold theſe degrees of injury to the perſon, flan- 
der, battery, maim, and death; and if there be extraordinary circum- 
ſtances of deſpite and contumely, as in cafe of libels, and baſtinadoes, 
and the like, this court taketh them in hand and puniſheth them exem- 
_ plarily. But for this apprehenſion of a diſgrace, that a fillip to the per- 
394 ſhould be a mortal wound to the reputation, it were good that men did 
hearken unto the ſaying of. Genſalvo, the great and famous commander, 
that was wont to ſay, a gentleman's honour ſhould be de tela craſſiore, of 
a good ſtrong.warp or 8. ty that every little thing ſhould not catch in it; 
wha as now it ſeems they are but of cobweb-lawn or ſuch light ſtuff, 
which certainly is weakneſs, and not true greatneſs of mind, but like a 
ſick man's body, that is fo tender that it feels every thing. And ſo much 
in maintenance and demonſtration of the wiſdom and juſtice of the law 
of the land. | | 3 | 


Fot the, capacity of this court, I take this to be a ground infallible : 
that Whereſoever an offence is capital, or matter of felony, though it be 
not acted, there the combination or practice tending to that offence is 
puniſhable in this court as a high miſdemeanor. So practice to impoiſon, 
though it took no effect; waylaying to murder, though it took no effect; 
aug He like; have been adjudged Binos miſdemeanors puniſhable in 
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George lord ee Center bury. pe orig | 

. +. Thomas lord Elleſmere, lord Shaper! or of England. 

165 e of VNertbampten, lord privy ſeal. e lee 
Charles earl of Nottingham, lord high admiral of England. 
Thomas earl of Se, lord chamberla s. 
Zebn lord biſhop. of Lenden. V 
Edward lord Zoucd. | 


T HIS day was heard and debated at large the ſeveral matters of infor- 
*. mations here exhibited by fir: Francis Bacon, knight, his majeſty's 
attorney - general: the one __ William Pris}, gentleman, for Writing 
und ſending a letter of challenge, together with a ſtick, which ſhould 
die the length of the weapon: and the other againſt Richard Wright, 
eſquire, :for carrying and delivering the ſaid letter and. tick unto the 
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Part r and for other 8 and inſolent behaviour 
uſecd before the juſtices of the peace in Kurmaat their ſeſſions, before 
whom de was conyented. Upon the opening of which cauſe, his high- 
neſo's ſuid attorney - general did firſt give his reaſon: to the court, why, in 


caſe which he intended ſhould be a Jeading caſe for the reprefling of ſo 


7 great a miſchief+in-'the- common-wealth, and concerning an offence. 
LENT 1 . rſons of honour: and quality, he ſhould 
ddbdegßzin with a cauſe Which! pulſed been fo mean perſons as the ſen 
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ars by. licence of the generals; never upon private authority. 80 

; nh ſee David aſked leave when he fought with Gab; and Foab, when 
the armies. were met, gave leave, and ſalid, let the young men play 

_ ©before us. And of this kind was that famous example in the wars of 


ut how ſoe ver it be; this kind of fight 


lord chancellor, that in caſe I be advertiſed of a purpo 


| Decree of the Star- Chamber azainſt Duels. 


I Camera flellata coram concilio ibidem, 26 Januarii, 11 Jac. regis, | 
William lord Knolles, treaſurer of the houſhold. 


Sir Henry Hobart, knight, lord chie 


'be ſome motive for perſons o 


time to come, and for the preſent to ſupply, the meanneſs of 


Juſtify elf againſt the lav, and plainly giver 
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this court. Nay, inceptions and preparations in inferior crimes, that gte 
not capital, as ſuborning and preparing of witneſſes that were never de. 
poſed, or depoſed nothing material, have likewiſe been centured in this 
court, as appeareth by the decree in Garnon's caſe. 

Why then, the major propoſition being ſuch, the minor cannot be 
denied: for every appointment of the field is but combination and plot- 


terms of me in place of juſtice. Then the coneluſion followeth, that it 
is a Caſe fit for the cenſure of the court. And of this there be precedent; 
in the very point of challenge. | ot | 

It was the caſe of hart, plaintiff againſt Ellelar and Achlam defend. 
ants, where Aellam, being a follower of Ellelar's, was cenſured for cariy- 
ing a challenge from Ellekar to Wharton, though the challenge was not 
put in writing, but delivered only by word of meſſage; and there are 
words in'the Mere, that ſuch challenges are to the ſubverſion of govern- 
Rene,, 1 24 1 e e nie 
Theſe things are well known, and therefore I needed not ſo much to 
have inſiſted upon them, but that in this caſe I would be thought not to 
innovate any thing of my own head, but to follow the former precedents 
of the court, though I mean to do it more thoroughly, becauſe the time 
ny. beck ok PIT IG Tu mo 

herefore now to come to that which concerneth my part ; I ſay, that 

by the favour of the king and the court, I will proſecute in this court in 
the caſes following. al, 190030) | | 
: If "7 man ſhall appoint the field, though the fight be not acted or per. 
ormed. e ee eee e ee 
If any man ſhall ſend any challenge in writing, or any meſlage of 
challenge. 14 et N Wo 
If any man carry or deliver any writing or meſſage of challenge. 
|. If any man ſhall accept or return a challenge. "14 

If any man ſhall accept to be a ſecond in a challenge of either fide. 

If any man ſhall depart the realm, with intention and agreement to per- 
form the fight beyond the ſeas. 8 * 
If any man ſhall revive a quarrel by w_ ſcandalous bruits or writings, 


1 


Cy to a former proclamation publiſhed: by his majeſty in that be- 
ali). Y ; « . * 5 i 
Nay, I hear there be ſome counſel learned of duels, that tell young 
men when they are before- hand, and when they are otherwiſe, and there- 
by incenſe and incite them to the duel, and make an art of it. I hope [ 
ſhall meet with ſome of them too: and I am ſure, my lords, this courſe 
of preventing duels in nipping them in the bud, is fuller of elemency and 
providence, than the ſuffering them to go on, and hanging men with theit 
wounds bleeding, as — did in France. 1 
To conclude, I have ſome petitions to make firſt to 8 lordſhip, my 
| e in any to go be- 
yond the ſea to fight, I may have granted his majeſty's writ of ne exe 
regnum to ſtop him, for this giant beſtrideth the ſea, and I would take 
and ſnare him by the foot on this fide ; for the combination and plotting 
is on this fide, though it ſhould be acted beyond ſea. | And your lordſhip 
ſaid notably the laſt time I made a motion in this buſineſs, that a man 
_— as well fur de ſe, as fel» de fe, if he ſteal out of the realm for a 
bad purpoſe. As for the ſatisfying of the words of the writ, no man will 
doubt but he doth mathinari contra coronam, as the words of the writ be, 
that ſeeketh to murder a ſubject ; for that is ever contra coronam et dignita- 
tem. I have alſo a ſuit to your lordſhips all in general, that for juſtice 
ſake, and for true honour's ſake, honour of religion, law, and the kin 
our maſter, againſt this fond and falſe diſguiſe'or puppetry of — 
may in my proſecution, which, it is like enough, may ſometimes (tir 
"coals, which I eſteem not for my particular, but as it may hinder the good 
ſervice, I may, I ſay, be countenanced and aſſiſted from your lord{hips, 
Laſtly, I have a petition to the nobles and gentlemen of England, that 
they would learn to efteem themſelves at a juſt price. Non hos guz/itum 
munus in uſa, their blood is not to be ſpilt like water or a vile thing; 
therefore that they would reſt perſuaded there cannot be a form of honour, 
except it be upon a worthy matter. But for this, '1p/ viderunt, I am re- 
ſolved, And thus much for the general, now to the preſent caſe. 
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Edward lord Wotton, comptroller. 
7 Han hope, vice-chamberlain, _ n 
ir Zdward Coke, knight, lord chief Sallie of England. '. 
. Henry " juſtice of the Common Pleas, © 
Sir Jullus Ceſar, knight, chancellor of the Bxchegquer, | 
b LE OLIN 99 Are Troonoag ab + | 
dants ſeemed to be; which he ſaid was done, becauſe he found this 
cauſe ready publiſhed, and in ſo growing an evil, he thought good to 
loſe no time ; whereunts he added, that it was not amiſs ſometimes to 
beat the dog before. the lion f ſaying farther, that he thought it would 
fol high birth and countenance to leave it, 
when they ſaw it was taken up by "baſe and mechanical fellows ; but 
e that he reſolved. to proceed without reſpect of perſons for the 
his particu- 


lar caſe by inſiſting the langer upon the general point, 
- Whizrein he did firſt expreſs. unto the court at large the greatneſs and 
dangerous. conſequence of this preſumptupus offence, which extorted re- 
venge out of the magiſtrate's hands, and gave boldneſs to private men '0 
be lawgiyers to themſelves; the rather, becauſe it is an offence that d 

"the law an' affront; de- 
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feribing a!fo-the miſerable effect which it draweth upon private families, 


by cutting off young men, otherwiſe of good hope; and chiefly the loſs 
| | of the king nol the commonwealth, by the caſting away of much good 
be blood, which, being ſpent in the field upon occaſion of ſervice, were 
lot able to continue the renown which this kingdom hath obtained in all 
rer 28685 of being eſteemed victorious. 
at it Secondly, his majeſty's ſaid attorne -general did diſcourſe touching the 
ents ig di f this miſchief that prevailed fo in theſe ti j 
cauſes. and reme ies o P O in ele times; 
| ſnewing the ground thereof to be a falſe and erroneous imagination of 
nd. | honour and credit, according to the term which was given to thoſe duels 
db by a former proclamation of his majeſty's, which called them bewitching 
1 duels, for that it was no better than a kind of ſorcery, which enchanteth 
are the ſpirits of young men, which bear great minds, with a ſhew of honour 
ern ; * * i ; bei 11 
in that which is no honour indeed; being againſt religion, law, moral 


virtue, and againſt the precedents and examples of the beſt times, and 
valianteſt nations of the world ; which though they excelled for proweſs 
and military virtue in a public quarrel], yet know not what theſe private 
duels meant; ſaying farther, that there was too much way and counte— 
nance given. unto theſe duels, by the courle that is held by noblemen and 
gentlemen in compounding of quarrels, who uſe to ſtand too punctually 
upon conceits of ſatisfactions and diſtinctions, what is before-hand, and 
what behind-hand, which do but feed the humour: adding likewile, that 
jt was no fortitude to ſhew valour in a quarrel, except there were a juſt 
and worthy ground of the quarrel]; but that it was weakneſs to ſet a man's 
life at ſo mean a rate as to beſtow it upon trifling occaſions, which ought 
to be rather offered up and ſacrificed to honourable ſervices, public 
merits, good cauſes, and noble adventures. And as. concerning the 
remedies, he concluded, that the only way was, that the ſtate would 
declare a conſtant and ſettled reſolution to maſter and put down this pre- 
ſumption in private men, of whatſoever degree, of righting their own 
wrongs, and this to do at once; for that then every particular man would 
think himſelf acquitted in his reputation, when that he ſhall ſee that the 
ſtate takes his honour into their own hands, and ſtandeth between him 


855 

de. and any intereſt or prejudice, which he might receive in his reputation for 
obeying. Whereunto he added likewiſe, that the wiſeſt and mildeſt way 

18 to ſuppreſs theſe duels, was rather to puniſh in this court all the acts of 

1 preparation, which did in any wiſe tend to the duels, as this of chal- 

« lenges and the like, and ſo to prevent the capital puniſhment, and to 

* vex the root in the branches, than to ſuffer them to run on to the execu- 


tion, and then to puniſh them capitally after the manner of France; 
where of late times gentlemen of great quality that had killed others in 
duel; were carried to the gibbet with their wounds bleeding, leſt a natu- 
ral death ſhould keep them from the example of juſtice. | 
* Thirdly, his majeſty's ſaid attorney-general did, by many reaſons 
which he brought and alledged, free the law of England from certain vain 
and childiſh exceptions, which are taken by theſe duelliſts. The one, 
becauſe the law makes no difference in puniſhment between an inſidious 
and foul murder, and the killing a man upon challenge and fair terms, 
as they call it. The other, for that the law hath not provided ſufficient 
* and reparation for contumely of words, as the lye, and the 
ike, Wherein his majeſty's ſaid r, axe did ſhew, by many 
weighty arguments and examples, that the law of England did conſent 
with the law of God and the law of nations in both thoſe points, and 
that this diſtinction in murder between foul and fair, and this grounding 
of mortal quarrels upon uncivil and reproachful words, or the like dit- 
. graces, was never authoriſed by any law or ancient examples; but it is a late 
oy crept in from the practice of the French, who themſelves ſince have 
been ſo weary of it, as they have been forced to put it down with all ſeverity, 
Fourthly, his majeſty's ſaid attorney-general did prove unto the 
court by rules of law and precedents, that this court hath capacity to 
puniſh ſending and accepting of challenges, though they were never 
aGted nor executed; taking for a ground infallible, that whereſoever an 
offence is capital or matter of felony, if it be acted and performed, 
there the conſpiracy, combination, or practice tending to the ſame 
offence, is puniſhable as a high miſdemeanor, although they never were 
performed. And therefore, that practice to impoiſon, though it took no 
effect, and the like, have been puniſhed in this court; and cited the pre- 
cedent'in Garnon's caſe, wherein a crime of a much inferior nature, the 
{uborning and preparing of witneſſes, though they never were depoſed, 
or depoſed nothing material, was cenſured in this court. Whereupon he 
concluded, that for as much as every appointment of the field is in law 
but a combination of plotting ofi'a murder, howſoever men might gild 
It; that therefore it was a caſe fit for the cenſure of this court: and 
therein he vouched a precedent in the very point, that in a caſe between 
burton plaintiff, and Ellekar and Actlam defendants.  Acklam being a 
follower of Elletar, had carried a challenge unto M horton; and although 
it were by word of mouth, - and not by writing, yet it was ſeverely cen- 
| lured by the court; the decree having words, that ſuch challenges do 
tend to dhe ſubverſion of government. And therefore his majeſty's attor- 
ney willed the ſtanders-by to take notice that it was no innovation that 
he brought in, but a proceeding according to former precedents of the 
court, "although he purpoſed to follow it more thoroughly than had 
deen done ever heretofore, becauſe the times did more and more require it. 
Laſtly, his majeſty's ſaid” attorney-general did declare and: publiſh to 
the eourt'in ſeveral articles, bis purpoſe and reſolution in what caſes he 
intend io profecute offences of that nature in this court; that is to 
iat it any man hall: appoint- the field, although, the fight be not 
ech or performed z if any man ſhall ſend any challenge in writing or 
ige et challenge; if any man ſhall, carry or deliver any writing or 
Wige or challenge ; if any mun ſhall accept or return a challenge; if 
een thall accept to be a ſecond in a challenge of either part; if any 
o gepart the realm with intention and agreement to perform the 
beyond the ſeas; if any man ſhall reyive a-quarrel by any ſcanda- 
lous bruits or-writings.comrary to a former proclamation, publiſhed by 
bis m ety in that behalf z that in all theſe caſes his majeſty's attorney- 
neal, in diſcharge of his duty, by the favour and aſhſtance of his 
es the court, would bring the offenders, of what ſtate or degree 


— 
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20. The Caſe of Duels, 
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ſoever, to the juſtice of this court, leaving the lords commiſſioners martial 
to the more exact remgdies : adding farther, that he heard there were cer- 


| tain counſel learned of duels, that tell young men when they are before- 


hand, and when they are otherwiſe, and did incenſe and incite them to the 
duel, and made an aft of it ; who likewife thould not be forgotten, And 
ſo concluded with two petitions, the one in particular to the lord chan- 
cellor, that in caſe advertiſement were given of a purpoſe in any to go be» 
yond the ſeas to fight, there might be granted his majeſty's writ of ne exeat 
regnum againſt him; and the other to the lords in general, that he might 
be aſſiſted and countenanced in this ſervice. | 

After which opening and declaration of the general cauſe, his . 
ſaid attorney did proceed to ſet forth the proofs of this particular challenge 
and offence now in hand, and brought to the judgment and cenſure of this 
honourable court; whereupon it appeared to this hanourable court by the 
confeſſion of the ſaid defendant Prie/? himſelf, that he, having received ſome 
wrong and diſyrace at the hands of one Hutebeſt, did thereupon, in re- 
venge thereof, write a letter to the ſaid /Tutche/?, containing a challenge to 
fight with him at ſingle rapier ; which letter the ſaid Prie/? did deliver to 
the ſaid defendant Might, together with a ſtick containing the length of the 
rapier, wherewith the ſaid Prie/f meant to perform the fight. W hereupon the 
ſaid right did deliver the ſaid letter to the ſaid Hutcheſt, and did read the 
ſame unto him; and after the reading thereof, did alſo deliver to the ſaid 
Hutcheſt the ſaid ſtick, ſaying, that the ſame was the length of the weapon 
mentioned in the ſaid letter. But the ſaid Hutche/?, 2 reſpecting 
the preſervation of his majeſty's peace, did refuſe the ſaid challenge, 
whereby no farther miſchief aid enſue thereupon. FE 

This honourable. court, and all the honourable preſence this day ſit- 
ting, upon grave and mature deliberation, pondering the quality of theſe 
offences, they generally approved the ſpeech and obſervations of his ma- 
jeſty's ſaid attorney-general, and highly commended his great care and 
good ſervice in bringing a cauſe of this nature to public puniſhment and 
example, and in profeſſing a conſtant purpoſe to go on in the like courſe 
with others: letting him know, that he might expect from the court all con- 
currence and aſſiſtance in ſo good a work. And thereupon the court did by 
their ſeveral opinions and ſentences declare, how much it imported the 
peace and proſpezous eſtate of his majeſty and his kingdom to nip this 
practice and offence of duels in the head, which now did over- 
ſpread and grow univerſal, even among mean perſons, and was not 
only entertained in practice and cuſtom, but was framed into a kind of 
art and precepts : ſo that, according to the ſaying of the ſcripture, mi. 
chief is imagined like a law. And the court with one conſent did declare 
their opinions: that by the ancient law of the land, all inceptions, pre- 
parations, and combinations to execute unlawful acts, though they never 
be performed, as they be not to be puniſhed capitally, except it be in caſe 
of treaſon, and ſome other particular caſes of Ktn law, ſo yet they are 
puniſhable as miſdemeanors and contempts: and that this court was pro- 
per for offences of ſuch nature; eſpecially in this cafe, where the bravery 
and inſolency of the times are ſuch as the ordinary magiſtrates and juſtices, 
that are truſted with the preſervation of the peace, are not able to maſter 
and repreſs thoſe offences, which were by the court at large ſet forth, to 


* 


be not only againſt the law of God, to whom, and his ſabſtitutes, all re- 


venge belongeth, as'part of his prerogative, but alſo againſt the oath and 
duty of every ſubje& unto his majeſty, for that the ſubject doth ſwear unto 
him by the ancient law allegiance of life and member; ny it is 
plainly inferred, that the ſubject hath no diſpoſing power over himſelf of 
life and member to be ſpent or ventured according to his own paſſions and 
fancies, inſomuch as the very practice of chivalry in juſts and tournays, 
which are but images of martial actions, appear by ancient precedents not 
to be lawful without the king's licence obtained. The court alſo noted, 
that theſe private duels or combats were of another nature from the com- 
bats which have been allowed by the law, as well of this land as of other 
nations for the trial of rights or appeals. For that thoſe combats receive 


direction and authority from the law; whereas theſe contrariwiſe ſpring 


only from the unbridled humours of private men. And as for the pre- 
tence of honour, the court much miſliking the confuſion of degrees which 
is grown of late, every man aſſuming unto himſelf the term and attribute 
of honour, did utterly reject and condemn the opinion, that the private 
duel, in any perſon whatloever, had any grounds of bonour; as well be- 
cauſe nothing can be honourable that is not Jawful, and that it is no 
magnanimity or greatneſs of mind, but a ſwelling and tumour of the 
mind, where there faileth a right and ſound judgment; as alſo for that 
it was rather juſtly to be eſteemed a weakneſs, and a conſcience of ſinall 
value in a man's ſelf to be dejected ſo with a word or trifling diſgrace, as 
to think there is no re- cure of it, but by the hazard of life ; whereas true 
honour in perſons that know their own worth is not of any ſuch brittle 
ſubſtance, but of a more ſtrong compoſition. * And finally, the court, 
ſhewing a firm and ſettled reſolution to proceed with all ſeverity againſt 
theſe duels, gave warning to all young noblemen and gentlemen, that 
they ſhould not expect the like connivance or toleration as formerly have 
been, but that juſtice ſhould have a full paſſage without protection or 
interruption. kdting, that after a ſtrait. inhibition, whoſoever ſhould 
attempt a challenge or combat, in caſe Where the other party was re- 
ſtrained to anſwer him, as now all go6d ſubjects are, did by their own 
principles receive the diſhonour and diſgrace upon himſelf. 
And for the preſent cauſe, the court hath ordered, adjudged, and de- 
creed, that the ſaid William Prieft and Rithard Wright be committed to 
the priſon of the Fleet, and the ſaid Prie/t- to pay five hundred pounds, 
and the ſaid right five hundred marks, for their ſeveral fines to his ma- 
jeſty's uſe. And to the end, that ſome More public example may be 
made herepf amongſt his majeſty's * the court hath. further ordered 
and decreed, that the ſaid Prieft and Fight ſhall at the next aſſiaes, to be 
holden in the county of Surry, publiekly in face of the court, the judges 


ſitting, acknowledge their high contempt and offence againſt God, his 


majeſty, and his laws, and ſhew themſelves penitent for the ſame, 
Moreover, the wiſdom of this high and honourable court thought it 
meet and neceſſary, that all ſorts of his majeſty's ſubjects ſhould under, 


ſtand aud take notice of that which hath been ſaid and handled this day 
| , a | touching 


ly 
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touching this matter, as well by his highneſs's attorney-general, as by 
the lords judges, touching the law in ſuch caſes. And therefore the 
court hath enjoined Mr, Attorney to have ſpecial care to'the penning of 
this decree, for the ſetting forth in the ſame ſummarily the matters and 
reaſons, which have been opened and delivered by the court touching 
the ſame; and nevertheleſs alſo at ſome time convenient to publiſh the 
particulars of his ſpeech and declaration, as very meet and worthy to be 
remembered and made known unto the world, as theſe times are. And 
this decree, being in ſuch ſort carefully drawn and penned, the whole 
court thought it meet, and ſo have ordered and decreed, that the ſame be 
not only read and publiſhed at the next aſſizes for Surry, at ſuch time 
as the ſaid Prie/t and Wright are to acknowledge their * as afore- 
ſaid; but that the fame be likewiſe publiſhed and made known in all 


21. The Caſe of Mr. William Talbot, on an Information, &c. 


ſhires of this kingdom. And to that end the juſtices of aſſize are re- 


quired by this honourable court to cauſe this decree to be ſolemnly read 
and publiſhed in all the places and fittings of their ſeveral circuits, ang 
in the greateſt aſſembly ; to the end, that all his majeſty's ſubjects may 
take knowledge and underſtand the opinion of this honourable court in 
this caſe, and in what meaſure his majeſty and this honourable court 
purpoſeth to puniſh ſuch as ſhall fall into the like contempt and offences 
hereafter. Laſtly, this, honourable court much approving that, which 
the right honourable ſir Edward Coke, knight, lord chief juſtice of England, 
did now deliver touching the law in this caſe of duels, hath enjoined his 
lordſhip to report the fake in print, as he hath formerly done divers 
other caſes, that ſuch as underſtand not the law in that behalf, and al} 
others, may better direct themſelves, and prevent the danger thereof 
hereafter, | e | 


XXI. Cafe of Mr. Wititam Targor, Hilary-Term, 11 Jam. I. on an Toformation ore tenus, for 
: maintaining a Power in the Pope to depoſe and kill Kings, © 


| [in lord Bacon's works there is a ſpeech by him as attorney: general and proſecutor in this caſe, 2 Bac. laſt 4to ed. 

N. 577. According to the title of the ſpeech, the cauſe of the proſecution appears to have been this. Mr. Talbot, who 

15 wut a counſellor at law of Ireland, being aſked, whether the doktrine of Suarez in reſpet? to the depoſing and killing 
of kings excommunicated was true or not, anſwered, that he ſubmitted his opinion to the judgment of the Roman 
catholic church. This anſwer he ſubſcribed, and we preſume, that it was given on being examined before the privy- 
council; though that circumſtance is not expreſsly ſtated by 


was, we do not find noticed.) 


Speech of fir Francis Bacon attornqy- general, the laſt day of Hilary-Term, 11 Jam, J. 


My lord, | | 
BR OUGHT before you the firſt ſitting of this term the cauſe of | 


1 duels. But now this latt fitting I ſhall bring before you a cauſe con- 
cerning the greateſt due] which is in the Chriſtian world, the duel 
and conflict between the lawful authority of ſovereign kings, which is God's 
ordinance for the comfort of human ſociety, and the ſwelling pride and 
uſurpation of the ſee of Rome in temporalibus, tending altogether to anar- 
chy and confuſion, Wherein if this pretence in the pope of Rome, by 
cartels to make ſoyereign princes as the banditti, and to proſcribe their 


lives, and toexpoſe their — to prey; if theſe pretences, I ſay, and | 


ſons that ſubmit themſelves to that part of the pope's power in the 

al; * ree, be not by all poſlible ſeverity repreſſed and puniſhed, the ſtate 

of Chriſtian kings will be no other than the ancient torment deſcribed by 

| the poets inthe hell of the heathen ;; a man ſitting e e ſolemnly 

attended, delicious fare, Cc. with a ſword hanging over his head, hanging 
by a ſmall thread, ready every moment to be cut down by an accurſing an 


accurſed hand, Surely I had thought they had been the prerogatives of | 


God alone, and of his ſecret judgments : "vers cingula regum, J will 
looſen the girdles of kings ; or again, he poureth contempt i pon princes ; or, 1 
will give ing in my wrath, and take him away again in e and 
the like. Bur if theſe be the claims of a mortal man, certainly they are but 
the myſteries of that perſon, which exalts himſelf above all that is called God, 
| ſupra omne quod dicitur Deus, Note it well, not above God, though that 
in a ſenſe be true, but above all that is called God; that is, lawful kings and 
magiſtrates. 5 DS 
But, my lords, in this duel I find this Talbot, that is now before you, 
but a coward ;- for he hath given ground, he hath gone backward and for- 
ward ; but in ſuch a faſhion, and with ſuch interchange of repenting and 
relapſing, as I cannot tell whether it doth extenuate or aggravate his 
offence. If he ſhall more publicly in the face of the court fall and ſettle 
upon a right mind, I ſhall be gladof it ; and he that would be againſt the 
king's mercy, I would he might need the king's merey : but nevertheleſs 
the court will proceed by rules of juſtice, mit 
The offence, therefore wherewith I charge this Talbot, priſoner at the 
bar, is this in brief and in effect: that he hath maintained and maintaineth 
under his hand, a- power in the pope for the depoſing and murdering of 
kings. In what ſort he doth this, when I come to the Jooper and parti- 
cular charge, 1 will deliver it in his own words without preffing or 
1 tnfoen I come to the particular charge of this man, I cannot proceed 
fo coldly; but I muſt expreſs unto your lordſhips the extreme and imminent 
danger wherein our dear and dread ſovereign is, and in him we all, nay, 
all princes of both religions, for it is a common cauſe, do ſtand at this 
day, by the ſpreading and inforcing of this furious and pernicious opinion 
of the pope's temporal power : which though the modeſt ſort would blanch 
with the GiftinRion of in ordine ad ſpiritualia, yet that is but an illuſion; for 
| he, that maketh the diſtinction, will alſo make the cafe. This peril, though 
it be in itſelf notorious, yet becauſe there is a kind of dullneſs, and almoſt 
a lethargy in this age, give me leave to ſet before you two glaſſes, ſuch as 
certainly the like never met in one age; the Tr of France, and the glaſs 
of England, In that of France the tragedies acted and executed in two im- 
mediate kings ; in the glaſs of England, the ſame, or more horrible, at- 


— 


tempted likewiſe in a queen and king immediate, but ending in a happy 
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lard Bacon. What the judgment of the Star-Chamber 


In France, Henry III. in the face of his army, before the walls 
of Paris, ſtabbed by a wretched Facebine frier. Henry IV. a prince 
that the French do ſurname the Great, one that had been a ſaviour and re- 
deemer of his country from infinite calamities, and a reſtorer of that mo- 
narchy to the ancient ſtate and ſplendor, and a prince almoſt heroical, ex- 


- cept it be in the point of revolt from religion, at a time when he was as it 


were to mount on horſeback for the commanding of the greateſt forces 


that of long time had been levied in France, this king likewiſe ſtillettoed by 


a raſcal 'votary, which had been enchanted and conjured for the purpoſe. 
In England, queen Elizabeth, of bleſſed memory, a queen comparable 


and to be ranked with the greateſt kings, oftentimes attempted by like vo- Hol 
taries, Sommerville, Parry, Savage, and others, but ftill protected by the hez 
watchman that ſlumbereth not. Again, our excellent ſovereign king ſon 
James, the ſweetneſs and clemency of whoſe nature were enough to quench a 
and mortify all malignity, and a king ſhielded and ſupported by poſterity ; tail 
_ this king in-the chair of majeſty, his vine and. olive branches about hay 
im, attended by his nobles: and third eſtate in parliament ; ready in the and 
twinkling of an eye, as if it had been a particular doomſday, to have been * 0 
brought to aſhes, diſperſed to the four winds. I noted the laſt day my was 
lord chief juſtice, when he ſpoke of this powder treaſon, he laboured for beſt 
words; though they came from him with great efficacy, yet he truly con- Jean 
feſſed, and ſo muſt all men, that that treaſon is above the charge and report Fub! 
of any words whatſoever. . a | . 5 
Now, my lords, I cannot let paſs, but in theſe glaſſes which I ſpeak of, | 4 
beſides the facts themſelves and danger, to ſne you twothings : the one, Sun 
the ways of God Almighty, which turneth the ſword of Name upon the 46. 


kings that are the vaſſals of Rome, and over them gives it power; but pro- 
tecteth thoſe kings, which haue not accepted the yoke of his tyranny, 
from the effects of his malice: the other, that, as ' ſaid at firſt, this is a 
common cauſe of princes; it involveth kings of both religions ; and 
therefore his majeſty did moſt worthily and prudently ring out the 
alarm- bell, to awake all other princes to think of it ſeriouſly, and in time. 
But this is a miſerable caſe the while, that theſe Roman ſoldiers do either 
t uſt the ſpear into the ſides of God's anointed, or at leaſt they crown 
them with thorns ; that is, piercing and prieking cares and fears, that 
they can never be quiet or ſecure of their lives or ſtates, And as this peril 
is common to princes of both religions, ſo princes, of both religions have 
been likewiſe equally ſenſible of every injury that touched their temporals. 

T7 huanus reports in his ſtory, that when the realm of France was inter- 
dicted by the violent proceedings of pope Julius the ſecond, the king, other- 
wiſe noted for a moderate prince, cauſed coins of gold to be ſtamped with 
his own" image, and this ſuperſcription, perdom nomen Babylonis 2 terra. 
Of which Thuanus ſaith, himſelf: had ſeen divers pieces thereof. So 28 
this catholic king was ſo much incenſed at that time, in reſpect of the 
pope's ufurpation, as he did apply Babylon to Rome. Charles the fifth, em- 
peror, Who was accounted one of the pope's beſt ſons, yet proceeded in 
matter temporal towards pope Clement with ſtrange rigour; never regarding 
the pontificality, but kept him priſoner thirteen months in a peſtilent priſon; 
and was hardly diſſuaded by his council from having ſent him captive into 
Spain; and made ſport with the threats of Froſberg the German, who. wore 
a filk rope under his caſſock, which he would ſhew in all companies ; 
telling them that he carried it to ſtrangle the pope with his own bands. 
As for Philip the Fair, it is the ordinary example, how he brought pope 
Boniface"the eighth to an ignominious end, dying mad and enraged ; and 
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21. The Caſe of Mr. William Talbot, on an Information, &c. 119 


how he ſtiled his reſcript to the pope's bull, whereby he challenged his 
temporals, ferat pee veſtra, not your beatitude, but youf ſtultitude; a 
{tile worthy to continued in the like caſes z for certainly that claim is 
mere folly and fury. As for native examples here, it is too long a field to 


enter into them. Never kings of any natian kept the partition-wall be- | 


eween temporal and ſpiritual better in times of greateſt ſuperſtition. I re- 
rt me to king Edward I. that ſet up ſo many croſſes, and yet croſſed 
that part of the pope's juriſdiction, no man more ſtrongly. But theſe 
things have paſſed better pens and ſpeeches : here Iend' them. 
But now to come to the particular charge of this man, I muſt inform 
our lordſhips the occaſion and nature of this offence, There hath been 
publiſhed lately to the world a work of Suarez a Portrgusſe, a profeſſor in 
the univerſity of Coimbra, a confident and daring writer, ſuch an one as 
ly deſcribes in deriſion; nibil tam verens, quam ne dubiture aliqua de re 
videretur : one that fears nothing but this, leſt he ſhould ſeem to doubt of 
any thing. A fellow that thinks with his magiſtrality and gooſe-quill to 
ive laws and menages to crowns and ſceptres. In this man's writing, this 
Taree of depaſing or murdering kings ſeems to come to a higher eleva- 
tion than heretofore ; and it is more arted and poſitived than in others. 
For in the paſſages which your Jordſhips ſhall hear read anon, I find three 
aſſertions which run not in the vulgar track, but are ſuch as wherewith 
mens ears, as I ſuppoſe, are not much acquainted. W hereof the firſt is, 
that the pope hath a ſuperiority over kings, as ſubjects, to depoſe them; 
not only for ſpiritual crimes, as hereſy and ſchiſm, but for faults of a tem- 
nature; foraſmuch as a tyrannical government tendeth ever to the 
deſtruction of ſouls. So by this poſition, kings of either religion are alike 
comprehended, and none exempted. The ſecond, that after a ſentence 
pen by the pope, this writer hath defined of a ſeries, or ſucceſſion, or 
ubſtitution of hangmen, or bourreaux, to be ſure, leſt an executioner 
mould fail. For he faith, that when a king is ſentenced by the pope to 
dep1ivation or death, the executioner who is firſt in place is he to whom 
the pope ſhall commit the authority, which may be a foreign prince, it 
may be a particular ſubject, it may be general, to the 1 undertaker. 
But if there be no direction or aſſignation in the ſentence ſpecial nor ge- 
neral; then, dz jure, it appertains to the next ſucceſſor, a natural and pious 
opinion; for commonly they are ſons, or brothers, or near of kin, all is 
one, ſo as the ſucceſſor be apparent; and alſo that he be a catholic, But 
if he be doubtful, or that he be no catholic, then it devolves to the com- 
monalty of the kingdom; ſo as he will be ſure to have it done by one mi- 
miſter or other, The third is, he diſtinguiſheth of two kinds of tyrants, a 
tyrant in title, and a tyrant in regiment ; the tyrant in regiment cannot be 
reſiſted or killed without a ſentence precedent by the pope ; but a tyrant 
in title may be killed by any private man whatſoever. By which doctrine 
he hath put the judgment of kings titles, which I will undertake are never 
ſoclean but that ſome vain quarrel or exception may be made unto them, 
upon the fancy of every private man; and alſo couples the judgment and 
2 together, that he may judge him by a blow, without any other 
entence. = MEER | 
Your lordſhips ſee what monſtrous opinions theſe are, and how 
both theſe beaſts, the beaſt with ſeven deeds, and the beaſt with many 
heads, pope and people, are at once let in, and ſet upon the ſacred per- 
ſons of kings, | 
Now to go on with the narrative. There was an extract made of cer- 
tain. ſentences and portions of this book, being of this nature that I 
have ſet forth, by a great prelate and counſellor, upon a juſt occaſion ; 
and-there being ſome hollowneſs and heſitation in theſe matters, wherein 
it is 2 thing impious to doubt, diſcovered and perceived in Talbot, he 
-Was.aſked his opinion concerning theſe aſſertions, in the preſence of the 
beſt: and afterwards they were delivered to him, that upon advice and 
| ſcdato animo, he might declare himſelf. Whereupon, under his hand, he 
fubſeribes thus A M ws nn ä J 


4 2 ph Le your honourable good lardfbips concerning this dofirine of 
-OUATEZ, 7 40 ; 
matter of faith, the controverſy growing upon expoſition of ſcriptures and council; 
e Kring ignorant and not /iudiet, I cannot take 7 en me to judge ; but 7 
N 9 my opinion therein to the judgment. of the catholic Roman church, as in 


ef + OT) 


8 I have read jnthis book, that the ſame doth concern 
2 


| 


ber points conrerning faith 1 do. Aud for matter concerning my loyalty, 1 


true faith and allegiance to his 


de acknowledge my ſovereign liege lord king James, to be lawful and undoulted 
king of all the kingdoms of 0 rm Scotland, and Ireland; and I will beur 


iobne(s during my life, 
gong * William Talbot. 


My lords, upon theſe words I conceive Talbot hath committed a great 
offence, and ſuch a one, as if he had entered into a voluntary and mali- 
cious publication of the like wiiting, it would have been too great an of- 


| fence for the capacity of this court. But becauſe it grew by a queſtion 


aſked by a council of eſtate, and fo rather ſeemeth, in a favourable con- 
ſtruQion, to proceed from a kind of ſubmiſſion to anſwer, than from any 
malicious or inſolent will; it was fit, according to the clemency of theſe 
times, to proceed in this manner before your fordſhips. And yet let the 
hearers take theſe things right; for certainly, if a man be required by the 
council to deliver his opinion whether king James be king or no; and he 
deliver his opinion that he is not, this is high treaſon. But! do not ſay 
that theſe words amount to that; and ben let me open them truly to 
| your lordſhips, and therein open alſo the underſtanding of the offender 
himſelf, how far they reach. | 
My lords, a man's allegiance muſt be independent and certain, and not 
dependent and conditional. Elizabeth Barton, that was called the holy 
maid of Kent, affirmed, that if king Henry VIII. did not take Catharine of 
Spain again to his wife within a twelvemonth, he ſhould be no king: and 
this was treaſon. For though this act be contingent and future, yet the 
preparing of the treaſon is preſent. 
nd in like manner, if a man ſhould voluntarily publiſh or maintain, 
that whenſoever a bull of deprivation ſhall come forth againſt the kingy 
that from thenceforth he is no longer king ; this is of like nature. But 
with this I do not charge you neither; but this is the true latitude of your 
words, that if the doctrine touching the killing of kings be matter of faith, 
then you ſubmit yourſelf to the judgment of the catholic Roman church : 
ſo as now, to do you right, your allegiance doth not depend ſimply upon 
a ſentence of the pope's deprivation againſt the king ; but upon another 
point alſo, if theſe of doctrines be already, or ſhall be declared to be matter 
of faith. But, iny lords, there is little won in this: there may be ſome 
difference to the guilt of the party, but there is little to the danger of the 
king. For the ſame pope of Rame may, with the ſame breath, declare 
both. So as ſtill, upon the matter, the king is made but tenant at will 
of his life and kingdoms, and the allegiance of his ſubjects is pinned upon 
the pope's acts. And certainly it is time to ſtop the current of this 
opinion of acknowledgment of the pope's power in temporalibus ; or elle it 
will ſap and ſupplant the ſeat of kings. And let it not be miſtaken, that 
Mr, Talbot's offence ſhould be no more than the refuſing the oath of alle- 
giance. For it is one thing to be ſilent, and another thing to affirm. As 
for the point of matter of faith, or not of faith, to tel] your . 
plain, it would aſtoniſh a man to ſee the gulf of this implied belief, Is 
nothing excepted from it? If a man thould aſk Mr. Talbet whether he do 
condemn murder, or adultery,'or rape, or the doctrine of Mabomet, or of 
Arius, inſtead of Suarez ; muſt the anſwer be with this exception, that if 
the queſtion concern matter of faith, as no queſtion it doth, for the 
moral law is matter of faith, that therein he will ſubmit himſelf to what 
the church ſhall determine? And, no doubt, the murder of princes is 
more than ſimple murder. But to conclude, Talbet, I will do you this 
right, and I will not be reſerved in this, but to declare that that is true z 
that you came afterwards to a better mind; wherein, if you had been con- 
ſtant, the king, out of his great goodneſs, was reſolved not to have pro- 
ceeded with you ig courſe of juſtice : but then again you ſtarted aſide like 
a broken bow. So that by your variety and yacillation you Joſt the ac- 
.ceptable time of the firſt grace, which was not to have convented you. 
Nay, I will 80 farther with you. Your laſt ſubmiſſion I conceive to be 
ſatisfactory and complete. But then it was too late; the king's honour 
was upon it; it was publiſhed and a day appointed for hearing, Yet what 
preparation that may be to the ſecond grace of pardon, that I know not: 
but I know my lords, out of their accuſtomed favour, will admit you not 
only to your defence concerning that that hath been charged; but to ex- 
er _ by any ſubmiſſion that now God ſhall put into your 
mind to 5 | | y | 
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XXII. Proceedings againſt My. RichakD CitaM 
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A the ſame time [ 1629] ſir Robert Heath, the king's attorney- general, 


7 preferred an information in the Star- Chamber againſt Richard Cham- | 


bers of thecity of London, merchant. Wherein, firſt, he did fet forth 
merchants have in their trading, by paying moderate duties for the goods 
and. merchandizes exported and imported ; and ſetting forth, that the 
railing and publiſhing of undutiful and falſe ſpeeches, which may tend 
to the diſhonour of the king or the ſtate, or to the difeouragement or 
diſcontentment of the ſubject, or to ſet diſcord or variance between his 
majeſty and his good people, are offences of dangerous conſequence, 
nd by the Jaw prohibited, and condemned under ſeveral penalties and 
puniſhments.” That nevertheleſs the ſaid Richard Chambers, the 28th day of 
4 1 laſt, being, amongſt other merchants, called to the council-board 
at Hampton-Court, about ſome things which were complained of in re- 
ference to the cuſtoms, did then and there, in an inſolent manner, in 
the preſence or hearing of the lords and other of his majeſties privy- 
douncil, then ſitting in council, utter theſe undutiful, ſeditious, and 
falſe words, that the merchants are in no part of the world ſo ſcrewed and 
wrung as in England; that in 1 they have more encouragement. ” 
which words, he the ſaid Richard Chambers, as the information ſettet 
forth, did endeavour to alienate the good affection of his majeſties ſub- 
jects from his majeſty, and to bring a ſlander upon his juſt government: 
and therefore the King's attorney prayed proceſs againſt him. 3 
To this Mr. Chambers made anſwer, that having a caſe of ſilk gro- 
Ft brought from Briſtol by a carrier to London, of the value of 400 /. 
the ſame were, by ſome infetior officers, attending on the Cigſſom- Houſe, 
deized without iy defendarits ' conſent, notwithſtanding he offered to 
give ſecurity to pay ſuch cuſtoms as ſhould be due by law ; and that he 
Fath been herwits grieved and damnified, by the injurious dealing of 
the under-officers of the Cu/fsm-Houſe ; and mentioned the particulars 
\ herein: and that being called before the lords of the council, he 
Confeſſeth, that out of the great ſenſe which he had of the injuries 
ne him by the ſaid inferior officers, he did utter theſe words, that the 


merchants in E ngland were more wrung and ſcrewed than in foreign parts, 


Which words, were only ſpoken in the preſence of the privy-council, 
and not ſpoken abroad, to ſtir up any diſcord among the people; and 
not ſpoken with any diſfoyal thought at that time of his majeſty's go- 
vernment, but only intending by theſe words to introduce his juſt com- 
plaint "againſt the wrongs and injuries he had fuſtained by the inferior 
_officers.;, and that as ſoon as he had heard a hard conſtruction was given 
"of his words, he endeavoured by petition to the lords of the council, 
humbly ta explain his meaning, that he had not the leaſt evil thought 
as to his majeſties government; yet was not permitted to be heard, but 
preſently ſent away priſoner to the Marſbalſea: and when he was there 
a priſoner,” he did again endeavour by petition to give ſatisfaction to 
thy lords of the council; but they would not be pleaſed to accept of 
i 
court upon his 6ath ; and doth profeſs from the bottom of his heart, 
that hit ſpetcher "only aimed at the abuſes of the inferior officers, who in many 


"things dealt maft cyually with him and other merchants. L | 
= Tiers were two of the clerks of the privy-council examined as 
Witnefles ta prove the words, notwithſtanding the defendant confeſſed 
the wards in his anſwer as aforeſaid, who proved the words as laid in 
the information. And on the ſixth of May, 1629, the cauſe came to 
Ve heard in the Star-Chamber, and the court were of opinion, that the 
Woöids ſpoken were 1 comparing of his majeſty's government with the 
overnment of the Turks ; intending thereby to make the people be- 
ieve, that his majeſty's happy government * be termed Turkiſh ty- | 
ranny ; and therefore the court fined the ſaid Mr. Chambers in the ſum 
of 2000 J. to his majeſty's uſe, and to ftand committed to the priſon 
of the leet, and to make ſubmiſſion for his great offence, both at the 
council-board, in court of Star-Chamber, and at the Royal Exchange. 
There was a great difference of opinion in the court about the fine: 
and becauſe it is a remarkable caſe, here followeth the names of each 
ſeveral perſon who gave ſentence, and the fine they concluded upon, 


Viz, 


Sir Francis 1 e chancellor of the Excheguer, his opinion 
was for 500 J. fine to the king, and to acknowledge his offence 
at the council-board, the Star-Ghamber Bar, and the Exchange. 
Sir Thomas Richardſon, lord chief juſtice of the Common Pleas, 
79 500 J. fine to the king, and to deſire the Bog. favour. 
Sir Nicholas Hide, lord chief juſtice of the King's Bench, 5001. 
and to deſire the king's favour, ey 


Sir Fobn Cook, ſecretary of ſtate, ; x 1000 J. 
Sir Humphrey May, chancellor, 1500 J. 
Gir Thomei Zed, "MN 2000 

Sir Edward Barret, wy 2000 /. 

Doctor Neal, biſhop of Winchefter, 3000 /. 

Doctor Laud, biſhop of London, 3000 /. 

Lord Carlton, principal ſecretary of ſtate, 3000 J. 

Lord » chancellor of Scotland, 3000 J. 

Earl of Holland, | | 1500 J. 

Earl of Donca/ter >} | | 2500 /. 
> Karl of Saliſbury, 1500 J. 
Earl of Dorſet, | | 85 23000. 


: 


before the Privy-Council, 5 Cha. I. 1629. 


the gracious government of the king, and the great privileges which the 


$ faithful' explanation, which he now makes unto this honourable . 


BERS, in the Star-Chamber, for 


"The following account of theſe preceedings is taken from Ruſhworth's Collections, vol. 1. page 6 70.1] 


| Earl of Sufflh, | | 2000 J 
Earl of Mountgomery, lord chamberlain, I 5004, 
Earl of Arundel, lord high marſhal, 3000 
Lord Montague, lord privy ſeal, 3000 J. 
Lord Conway, 2000 /, 
Lord W:/lon, lord treaſurer, | 3000 J. 
Lord Coventry, lord keeper of the great feal, I 500 /; 


So the fine was ſettled to $0006: 
And all (except the two chief juſtices) concurred for a ſub. 
miſſion alſo to be made. And accordingly the copy of the ſubmiſſion 

was ſent to the warden of the Fleet, from Mr, Attorney-General, 

to ſhew the ſaid Richard Chambers, to perform and acknowledge it ; 


and was as'followeth : | 


«& ] Richard Chambers, of London, merchant, do humbly acknow- 
& ledge, that whereas upon an information exhibited againſt me by the 
“ king's attorney- general, I was in Eafter-Term laſt ſentenced b 

the honourable court of Star-Chamber, for that in September laff 
1628. being convented before the lords and others of his majeſty's 
moſt honourable privy-council-board, upon ſome ſpeeches then uſed 
concerning the merchants of this kingdom, and his majeſty's well 
and gracious uſage of them; did then, and there, in inſolent, con- 
temptuous, and ſeditious manner, falſely. and maliciouſly ſay and 
affirm, that they, meaning the merchants, are in no parts of the world 
fo ſerewed and wrung as in England; and that in Turkey they have more 
enccuragement. And whereas by the ſentence of that honourable court, 
I was adjudged, among other- puniſhments juſtly impoſed upon me, 
to make my humble acknowledgment and ſubmiſſion of this great 
offence at this honourable - board, before I ſhould be delivered out 
of the priſon of the Fliet, whereto I was then committed, as by the 
ſaid decree'and ſentence of that court, among other things, it doth 
and may appear: now I the ſaid R. Chambers, in obedience to the 
ſentence of the ſaid honourable court, do humbly confeſs and ac- 
knowledge the ſpeaking” of theſe words aforeſaid, for the which J 
was ſo charged, and am heartily ſorry for the ſame; and do humbly 
beſeech your lordſhips all to be honourable interceſſors for me to 
his majeſty, that he would be graciouſly pleaſed to pardon this great 
&« error and fault ſo committed by me.” 


read this draught of ſubmiſſion, he thus ſub- 


| « 


When Mr. Chambers 
ſeribed the ſame: | 


« All the aboveſaid contents and ſubmiſſion, I Richard Chamber: 
do utterly abhor and deteſt, as; moſt unjuſt and falſe ; and 
„ never till death will acknowledge any part thereof, 

2a tg ot ortet d „ + Rich, Chambers.” 
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Alfo he under-writ theſe texts of ſcripture to the ſaid ſubmiſſion, be- 
fore he returned it, Teo CCCCCCCC entry eb uynncttc bas. 1) 

Dat make a man an offender for a word, and lay a ſuare for him that 
reproveth in the gate, and turn aſide the juſt for a thing of nought. 

Blame not before thou haſt" examined the truth; under/tand firſt, and thi 
rebuke : anſwer not before thou haſt heard the cauſe, neither, interrupt men in 
the mid/} of their talk... sausen, RH OT LOT LOT 
| Doth aur lau judge uny man before it hear him, and\know what he doeth ? 
Ling Agrippa ſaid unto Paul, thou art 8 to ſpeaſ for thyſelf. 

. Thou ſhalt not wreſt the judgment" of the poor in his cauſe, thou ſpalt nit 
reſpect perſons, neither take a gift fer a gift doth blind the eyes of the wiſe, 
and pervert the eyes of the righteous. 1 | 

s to them that deviſe iniquity, becauſe it is in the power of their hand, 
and they covet fields, and take them by violence; and houſes,' and take then 
away : fo they oppreſs a man and his houſe, even a man and his heritage. 

Thus faith the Lord God, let it ſuffice you, O princes of Iſrael : removi 
violence and ſpoil, and execute judgment and juſtice, take away your exddiion 
from my people, Jaith the Lord God. | 8 

7 thou ſeeſt the oppreſſion of the poor, and violent perverting of jndęmini 
and juſtice in a province, marvel not at the matter e for he that is higher that 
the higheſt regardith, and there be higher than they, 

| Per me, Richard Chambers. 


Afterwards in the term of Trinity, the gth year of king Charles, it 
is found in the great roll of this year, that there is demanded there, 
of Richard Chambers of London, merchant, 2000 J. for a certain fine 
impoſed on him, hither ſent by virtue of a writ of our ſaid lord the 
king, under the foot of the great ſeal of England, directed to the trei- 
ſurer and barons of this Exchequer, for making execution thereof to 
| the uſe of the faid lord the king, as is there contained; and now 
that is to ſay, in the Oclab of the Bleſſed Trinity, this term, comes the 
ſaid Richard Chambers in his own proper perſon, and demands oer of 
the demand aforeſaid, and it is read unto him; and he demands 9 
alſo of the writ aforeſaid, under the foot of the great ſeal of Eng 

hither ſent, and is read unto him in theſe word? 


«CHARLES by the grace of God, of England, Scotland, Fran 
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« and Ireland, king, defender of the faith, Cc. to his treaſulet 
« and barons of his Exchequer, health, The extrete of certain fines 1% 
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22. Proteedings ga inſi Mr. Richard Cliambers, 5» be Star-Chamber, Oc. 


by us and our council, in our ſaid council; in qur 
„ in the term of St. Michael, the term of St. 
and the term of Za/ter laſt paſt, upon Thomas Barns, of the 


Clement | 


wt: of Star- 


& Hilary, 


; pariſh 6 Gt. Danes in the county of Middleſex, carpenter, and 


rally and dividedly, as they be there ſeverally aſſeſſed, we 

| others, d dla in thele ea” {Fo commanding, that looking 

ſend Ky 49 do that which by law you ought to do againſt them, 

_ levying of thoſe fines. Witneſs our ſelf at Meſiminſter, the 
Ft of ' Aay, in the year of our reign the 5th Mutas.” 


f the.ſchedule to the ſaid writ annexed, as to the ſaid 

__— =” Þiiherd Chambers, tolloweth in theſe words : 

be +orm of Faſter, the fifth year of king Charles, of Richard 
| „ Wee merchant, . J. which being read, heard, 
© ind by him underſtood, he complains, that he is grievouſly vexed 
| 110 inquieted by colour of the premiſes; and that not juſtly, for that 
proteſting, that the great roll, and the matter therein contained, is 
F 5 in law ſufficient, to which he hath no need, nor is bound by 
& Jaw to anſwer. Yet for plea the ſaid Richard Chambers faith, that 
« he, of the demand aforeſaid, in the great roll aforeſaid mentioned, 
T and every parcel thereof, ought to be diſcharged againſt the ſaid lord 
« the king, for that he ſaid; that he from the time of the taxation 
« of the aforefaid fine, and long before, was a freeman and a merchant 
of this kingdom ; that is to ſay, in the pariſh of the Bleſſed Mary 
of the . in the ward of Cheap; London : and that by a cer- 
tain act in the parliament of the lord Henry, late king of England, 
the third, held in the ninth year of his reign, it was provided by 
authority of the ſaid parliament, that a freeman ſhall not be amerced 
« for a little offence, bur according to the manner of the ſaid offence; 
„„ and for a great offence, according to the greatneſs of the offence, 
« ſaving to him his contenement or freehold ; and a merchant in the 
„ ſame manner, ſaving unto him his merchandize ; and a villain of 
« any other than the king after the ſame manner to be amerced, ſaving 
« his wainage; and none of the ſaid amerciaments to be impoſed but 
« by the oaths of good and lawful men of the neighbourhood : and 
« by a certain other act in the N of the lord Edward, late 
« king of England, the firſt, held in the third year of his reign, it 
e was and is provided, that no city, borough, or town, nor any man, 
« ſhall be amerced, without reaſonable cauſe, and according . 
« treſpaſs; that is to ſay, a freeman, ſaving to him his contenement; a 
« merchant, ſaviag to him his merchandize; and a villain, ſaving to 
« him his wainage: and this by their peers: and by the ſame act in 
« the parliament of the ſaid lord Henry, late king of England, the 
« third, held in the ninth year of his reign aforeſaid, it was and is 
4 provided by the authority of the ſaid parliament, that no freeman 
et ſhould be taken or . impriſoned, or diſſeized of his freehold, or li- 
«; berties, or free-cuſtoms, or out-lawed, or baniſhed, or any way de- 
es ſtroyed: and that the lord the king ſhould not go upon him, nor 
« deal with him, but by a lawful judgment of his peers, or by the 
« jaw of the land: and by a certain act in parliament of the lord 
« Edward, late king of England, the third, held in the fifth year of 
« his reign, it was and is provided by the authority of the ſaid parlia- 


« tenements, goods or chattels ſhould be ſeized into the hands of the 
« lord the king againſt the form of the great charter, and the law 
« of the land: and by a certain act in the parliament of the lord 


«Henry, late king of England, the ſeventh, held in the third year of 


& his reign, reciting, that by unlawful maintenances given of liveries, 
ee ſigns, and tokens, and retainders by indentures, promiſes, oaths, 
« writings, and other imbraceries of the ſubjects of the ſaid” lord the 
& king, falſe demeanors of ſheriffs, in making of pannels, and other 
« falſe returns,. by taking of money by jurors, by great riots and un- 
% lawful aſſemblies,” the policy and good government of this kingdom 
* was almoſt ſubdued; and by not puniſhing of the ſaid inconve- 
e niencies, and by occaſion of the premiſſes, little or nothing was 
found dy inquiſttion; by reaſon thereof, the laws of the land had 
« little effect in their execution, to the increaſe of murders, robberies,” 
«'perjuries, and inſecurities of all men living, to the loſs of their lands, 
« an 
«dained for reformation of the premiſſes, by authority of the ſaid par- 


* Jliametit, that the chancellor and treaſurer of England for the time 
being, and the keeper of the privy-ſeal of the lord the king, or 


two of them, calling to them one biſhop, one lord © temporal” of 


the moſt honourable council of the lord the king, and the two 


*chief- juſtices of the King's Bench and Common Plas for the time 
being, or two other juſtices in their abſence, by bill or information 
Vechibited to the chancellor for. the king, or any other, 
*:perſon, for any other ill behaviours aforeſaid, have authority of call- 
Ing: before them, by writ of privy-ſeal, ſuch malefactors, and of 


examining: them and others by their diſcretion, and of puniſhing ſuch | 
as they find defective therein, according to their demerits, according 


*to the form and effect of the ſtatutes thereof made, in the ſame 
manner and form as they IL ought to be puniſhed, if they 
were thereof convinced aceording/ to the due courſe! of law: and 
2 a certain other act in the — the lord Henry, late king 
ot Enzland, che eighth, held in the one and twentieth year of his 
V reign; reciting the offences in the foreſaid ſtatute of the ſaid late 
king Henry the ſeventh, before - mentioned, by authority of the ſaid 
* parliament, it was and is ordained and ac Fry that henceforward 
the chancellor," treaſurer of England, and the preſident of the moſt 
*Wpnourable priyy- council of the king, attending his moſt ho- 
$ nourable perion for the time being, and the lord keeper of the priry- 


al of the lord the king, or two of them, calling to them one 


®biſhop, and one temporal lord, of the moſt honourgble eouneil 
9 the lord the king, and two chief juſtices of th king's Bench, 


* 


« ment, that no man henceforward ſhould be attached by reaſon of | 
« any accuſation, nor prejudged of life or member, nor that his lands, 


goods, to the great diſpleaſure of Almighty God; it was or- 


againſt any 


119 


«c 
ce 


and Common Pleas for the time being, or two juſtices in their abſence, 
by any bill or information then after to be exhibited to the chan- 
cellor of England, the treaſurer, the preſident of the moſt honour- 
able council of the lord the. king, or the keeper of the privy-feal - 
of the lord the king for. the time being, for any miſdemeanor in 
the aforeſaid ſtatute of king Henry the ſeventh aforeſaid before re- 
cited, from henceforth have full power and authority of calling be- 
fore them, by writ or by privy-ſeal, ſuch malefactors, and of exa- 
mining of them and others by their diſcretion, and of puniſhing thoſe 
that are found defective according to their demerits, according to 
the form and effect of the ſaid ſtatute of the aforeſaid Jord king 
Henry the ſeventh, and of all other ſtatutes thereupon made not re- 
voked and expired, in the ſame manner and form as they might and 
ought to be puniſhed, if they were convicted according to the due 
order of the laws of the ſaid lord the king. And by the afareſaid 
writ, under the foot of the great ſeal, it manifeſtly appears, that 
the ſaid fine was impoſed by the lord the king and his council, 
and not by the legal peers of the ſaid Richard Chambers, nor by the 
law of the land, nor according to the manner of the pretended of- 
fence of the ſaid Richard Chambers, nor ſaving unto him his mer- ' 
chandize, nor for any offence mentioned in the ſaid ſtatutes. All 
and ſingular the which, the ſaid Richard Chambers is ready to verify 
to the court, c. and demands judgment; and that he be diſcharged 
of the ſaid 2000 J. againſt the ſaid lord, the now king; and that 
as to the premiſſes he may be diſmiſſed from this court. | 
Waterhouſe.” 


c 
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With this plea, he annexed a petition to the lord chief baron, and 
alſo to every one of the barons, humbly deſiring the filing of the plea, ' 
with other reaſons in the manner of a motion at the bar, becauſe he ſaid, 
counſel would not move, plead, nor ſet hand to it, as further appeareth. 


The copy of the order upon Mr. Attorney's motion in the Exchequer, 
the 179th 4 July, 1629. after the plea put in, and order to file it. Per 
the lord chief baron. | 


TOuching the plea put into this court by Richard Chambers,” to 
diſcharge himſelf of a fine of 2000 J. ſet on him in the Star- 
Chamber, foraſmuch as ſir Robert Heath, knight, his majeſties at- 
torney-general, informed this court, that the ſaid Chambers in his 
ſaid plea recites divers ſtatutes, and Magna Charta, and what offences 
are puniſhable in the Star-Chamber, and how the proceedings ought 
to be; and upon the whole matter concludes, that the fad ne 
was impoſed by the king and his council, and not by a legal judg- 
ment of his peers, nor by the laws of the land, nor according to 
the manner of his offence, nor ſaving his merchandize, nor for any 
offence mentioned in the ſaid ſtatutes; which plea, Mr. Attorney 
conceiving it to be very frivolous and inſufficient, and derogatory to 
the honour and juriſdiction of the court of Star- Cbamber, humbly 
prayeth might not be allowed of, nor filed: it is therefore this day 
ordered, that the ſaid plea ſhall be read on Saturday next; and then 
upon hearing the king's council, and the council of the ſaid Ri- 
thard Chambers, this court will declare their further order therein ; 
and in the mean time the ſaid plea is not to be filed nor delivered out.“ 


Le. ee. ae 


In Michaelmas Term following, Mr. Chambers was brought by a Has 
beas Corpus out of the Fleet; and the warden did return, | 


« THAT he was committed to the Fleet by virtue of a decree in 
6e the Star- Chamber, by reaſon of certain words he uſed at the 
council-table, (vis. ) that the merchants of England were ſcrewed 7 
here in England more than in Turkey. And for theſe and other words 
of defamation of the government, he was cenſured to be committed 
to the Fleet, and to be there impriſoned until he had made his ſub- 
miſſion at the council-table, and to pay a fine of 2000 l. And 
now at the bar he prayeth to be delivered, becauſe. this ſentence is 
not warranted by any law or ſtatute: for the ſtatute of 3 Hen. 5. 


cc 
cc 
cc 
ce 
6c 
cc 
cc 
60 
ce 
6c 
40 
cc 
cc 
cc 


"* ++ 


As a concurrent proof of theſe proceedings concerning Mr, haimks „ 
here a petition of his (though out of time) to the Jong 


a 


we ſhall inſert 
parliament. 7 40 7s ene e 

8 R / - g 91 8 77 + + $4 [Ms 90 5 
' To the. parliament of the ee ef England, Scotland, at, 


— 


4 a 
1 


The brief remonſtrance and n of - Richard \Chambers, 
merchant; late alderman and ſheriff of the city of Londbm: 
arne ann 3 Ta Nie be © 443 bus bat 

81 EK WING, Jr ai bn. R i mien 22.537 1th 1 des . 
«6 THAT ia the. parliament, held in the years 1627, and 1628, it, 
is was voted and declared by the honourable houſe of commons, 
„that whoſoever ſhall counſel or aduiſe the taking or levying; of the 


1 


4 ſubfidy of, tunnage and poundage, not rings, Þy, pattiament, or Wall. hs 
e k 


be any actor or inſtrument therein, ſhall be reputed an innovatot in 
the 8 and a capital enemy to the kingdom and common- 
„wealth; and if any merchant or perſon whatſoeyer ſhall voluntarily 
yield or pay the ſaid ſubſidy of 1 and poundage, not being. _. 
— ; by parliament, they ſhall lkew. ſe be reputed, betrayers, of tbe 
* liberties of England, and enemies to the ſame, as may appear by the 

4% ſaid order upon record. |; | gl Rt 


la ſubmiſſion and obedience whereuato, the petitioner ft oppoſed 


GW 


« and withſtood the payment of tunnage and poundage (until they | 
„were ſettled by parliament), and all other i taxes; for which 
„ ſubmiſſion and obedience, in the yeats 1628 and 1629, the petitioner | 
„ had 7060 pounds of his goods wrongfully taken and detained from 
„„ him by the late king's officers and farmers of the Cu/fom- Houſe of 
« London, for. pretended duties, and a heavy ſentence and fine in the 
% S$tar-Chambyr,, which, was impoſed upon him in the year 1629. Be- 
4% ſides Which loſſes, the petitioner further ſullered in his perſon by fix | 
«, whole years impriſonment in the Fleet, for not ſubmitting to that 
4 ſentence and fine; and in the year 1637, nine months impriſonment 
« in Newgate for withſtanding ſhip- money; by which loſſes and impri- 
«© ſonments, the petitioner was put by the exerciſe of his calling, and 
«. was wounded in his credit and reputation. Pe 
% Which ſufferings the honourable houſe of commons (upon the 
« netitioners complaint in the year 1640,) taking into their grave con- 
«« fiderations, were pleaſed to refer the examination thereof to a com- 
« mittee of fifty members, wherein were included the committee for 
« the navy and cuſtoms ;, who being well ſatisfied of the truth thereof, 
« by oath, and other good ſufficient proofs upon record, drew up their 
« report, that the petitioner ought then to have 13680 pounds in part 
4 f reparation,, leaving the reſt of thoſe 1 to the further 


1 © = 6 


«© earneſt 1 and perſuaſive encouragements of divers mem- 
t 


the puliament deſired the petitioner to have a 
« little patience, promiſing im 
% bearance as for the principal 


4 titioner in the office of ſury yor and check in the Cu/fom-Houſe of ing for the libetty of the ſubject, grew infirm; and being not relieved, 


66 
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« the petitioner had neither intereſt nor any Jart of his principal. The | one parliament, in hopes of reparation for his imprifonment, troubles, 


110 23. Procetdings in the Star-Chaniber again Dr. Alexander Leighton, for @ Libe!. 


by ſiniſter information of intruders, who have enjoyed that "hgh 
and divided the profit thereof between them ever ſince that intruſion. 


& Moreover, the late wy of Hl oath pens owes' to the petitioner 5 L 
wife (who is the relict of Mr. Thomas Ferrer) for linnen cloth 5000 af 
and for money lent 1200 J. for which ſhe was affigned ſatis faction out L 
of the cuſtoms of tobacco. Beſides, the was further aſſigned out of die bh 
| uff 


omas Dawes office one hundred marks per annum. All which debu 
likewiſe lie wholly unſatisſied, to the petitioner's great prejudice, 

“ Beſides the aforeſaid loſſes, hinderances, expences, lulfetings, and 
forbearances of the profit of the ſaid office, the petitioner from time 


to time hath laid out himſelf for the common good, in acting, lending „ 
ſpending, (and ſerving) when others refuſed; expoſed himſelf to * | 0 
eminent danger at Branford, by leading out a troop of horſe for th. * 
privileges, kherties, and rights of the city of Londen and comma. | _ 


wealth, inſomuch, that thereby, and for want of his ſatisfaction afort. 


« ſaid, the petitioner, having conſumed his eſtate, hath been conitraing pun 


to ſell and mortgage ſome part of his lands to pay creditors, an 1 fall 
maintain his family, having a wife and nine children; and is likely he 
to be undoue for obeying the parliament's commands, unleſs by th, "1 
juſtice and commiſeration of this honourable aſſembly he be (ſpeedily te 
relieved and righted; for that ever ſince the ſaid reported ſum, the — 
petitioner from time to time hath made his humble addreſſes to th: lord 
ſupreme powers for the time being, for ſatisfaction thereof, and to be! and 
reſtored to the ſaid office, but could not prevail. and 


«« The petitioner therefore humbly prays, that he may not periſh for A 
e acting for the public good according to the declaration of parliament, tee 
6 but that now after twenty-ſix years ſuffering, whereof twelve year 
« in fruitleſs and weariſome waitings, this honourable aſſembl y would 
te now be pleaſed to take the unparalleled ſufferings of the petitions; 


XXIII. Proceedings in the Star- Chamber againſi Dr. AlzxaxDER LBIOHTox, for a Libel, 4 June, 
. "BY N 15 | | 18 6 Cha. I. 1630. | bes | 


aA Ibo proceedings againſt Dr. Leighton wit 


* 


| trag following report of this caſe is * 2 Ruſbworth, ; 5. Mrs, Macaulay, in Ber hiſtory, comments on 
great ſeverity. 2 


&«& into their grave conſiderations, for ſome ſpeedy courſe for the peti- A 
4 tioner's ſatisfaction, to pay his debts, and redeem his lands, by or. and 
« dering him the one moiety of his debt in ready money out of the any 
« daily cuſtoms of London, (from whence his firſt loſſes and ſuffering; they 
« ſprang) and the other moiety to be diſcompted upon ſuch goods a fon, 
te the petitioner ſhall make entries of by exportation or importation then 
« in the Cu/ttm- Houſe, London, until his debt with the intereſt be the | 
« fully ſatisfied and paid; or any other ſpeedy way, as in your nis 
« grave wiſdoms ſhall ſeem meet: and in like manner for his wife's 5 
6 debt, which is to pay debts and legacies: and that the petitionet bog 
e may forthwith be reſtored to, and ſettled in the ſaid office, and P 
« have reparations from the intruders. ker 
« And the petitioner, with bis, Hall in all duty ever pray, &c. _ : 5 
« Sept. 6. 1054. Richard Chambers,” 3 i 
The petitioner being wearied out with twelve years attendance upon * 
isfaction, ſettled the pe- and lofſes, during the eleven years former interval of parliament, in ſtand: 2 
a 
was reduced to a low eſtate and condition, He died in ſummer 1638; rad 
| being about the age of ſeverity years. — 
e e 
| a K. 
tenct 
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acaul, Hiſt. 91. Tudeed the cruelty of the ſen- 


N ihformation formerly exhibited in the Stor-Chamber againſt | 6. © He affirms that the prelates did corrupt the king, foreſtalling i 
n Ander Leighton; a Scotſman born; and a doctor of divinity came | his judgment againſt God and goodneſs; and moſt audaciouſly and 9 
Jo F the 4th of June in the cburt of Sthr-Chamber, for | * wickedly calleth his majeſty's royal conſort, our gracious queen, the 
fr ming a ook entitled, fn Appeal t» the Parliament, or a Pha ogain/t | © daughter of Hah; | oth e ir 03 
tlacy which. printed and ubliſhed during the ſitting of the laſt ] - 7. ©* He moſt impiouſly ſeems to commend: him that committed the 
ade nt! ard delivered it to diverſe perſons in a wiy of preſenting | © barbarous and bloody act Jof murdering the late duke of | Buckingham; 
uſt complaints (as Ke gave out) to the then commons houſe of parlia- | and to encourage others to ſecond him in the like wicked and del;r:rate 
ment VVV . 5 10 at t, to the deſtruction of others. „ Sort: 
K. . was charged by tde faid information with framing, | 8. * He layeth-a moſt ſeditious ſcandal upon the king, ſtate, and king 
4 Ning, and diſperſing 4 ſcandalous bobk againſt ting perry, and pre- dom, wickedly affirming, thut all that paſs by us peil u, and we ji! 
= lates, wherein amongſt other things he ſets forth theſe falſe and all that reh upon us; and amongſt other parti , inſtanceth the 
3 . eee following. „ © black pining death of the famiſhed' Rochelers, to the number of 15000 
. Te 7. * That we do nor read of greater perſecution and higher indignity | + in four monthr+ by which paſſages and wicked poſitions and aflertions, 
* Wy y on profeſling the Goſpel, than in c he did, as much as in him lay, ſcandalize his majeſties ſacred perſon, 
| | | I © his religious wiſe and; juſt government, the perſon of- his royal conion 
„ and enemies to | * the gueen, the perſons of the lords and peers of this realm, eſpecially tht 
bft ng of | © revered r. TY % | | 
; dps withic | p iſhe air, | 9. bat in another place of the ſaid: book, endeavouring to ſlander 4) 
that 'miniffers ſhould bave no' voices in council delibirative and | © not only his * e perſon and government, but alſo to de- 5 
JV 0 b I tract ſtom bis roya er, in making laws and canons for govern- 85 
Kos n be antichriflian and u- ment eccleſiaſtical; and in matters concerning the church, be ſaith, 
ee and terms the biſhope, „that the church bach her laws frgm the. ſeripture, apd that no king | 
bee e 6 I ©may make laws in the houſe of God: for if they might, then the ſcrip- 5 0 
— "x; He term the cans of ur church, made anne 1603, xouſenſe canons, | © ture might be impetſect. be a Lg . 65 
—_ . © He diſallowed und contemmed the ceremony of eilig in the re-“ ro. And further; char that in another place of the ſaid book 5 
e een alledging „ thinking to falye all with. an ex preffion of his dacred majeſty, be hath Wil 22 
* 2 King by the prelacy, and t ' theſe words following; what pity it is, and indelible-difbonour it will be f. 
© flaking, brought forth that received on ile flates — that for ingenious and traftable'a fing Should be 
© receiving of the ſacrament,» ieh alu, to the anni of himſelf and bit fubjeett?- 
: 5 * 3 , . * * 5 : | What &. Hs ooh, . 4 The 


* 
* 


The defendant in his anſwer confeſſed the writing of the 
Lebe book, but with no ſuch il] intention, as by the ſaid infor- 


O00 owe. mation is ſuggeſted; his end therein being only to remon- 
Out Late certain grievances in church and ſtate, under which the people 
f Sir Fered, to the end the parliament might take them into conſideration, 

WW ive ſuch redreſs, as might be for the honour of the king, the 


ad ſo 
of the people, and the peace of the church. 
| ter of x the hearing of the cauſe, the defendent's anſwer was 


and 

time. read at large, and the aforeſaid particulars charged in the 
ling, information as ſeditious and ſcandalous, were alſo read out of the book. 
that After which the court proceeded to give ſentence, and did there declare, 
x the het it evidently appeared upon proof, that the defendent had printed 
non. live or ſix hundred of the ſaid books, and that in their opinions he had 


Lommitted à moſt odious and heinous offence, deſerving the ſevereſt 
uniſhment the court could inflict, for framing and publiſhing a book fo 
full of moſt peſtilent, deviliſh and dangerous aſſertions, to the ſcandal of 
the ling, queen and peers, eſpecially the b1/heps. | Ora 
| The two lord chief juftices being preſent, delivered their opinions, that 
edily MW they would without any ſeruple have proceeded againſt the defendent as 
the for treaſon committed by him, if it had come before them; and other 
the lords expreſsly affirm'd, that it was his majeſties exceeding great mercy 
o be and goodneſs, that he was brought to receive the cenſure of this court, 
and not queſtioned at another tribunal as a traitor, 

And their lordſhips by an unanimous conſent adjudged and de- 
creed, that Dr. Leighton ſhould be committed to the priſon of the 
ent ler, there to remain during life, unleſs his majeſty ſhall be graci- 
ears ouſly pleaſed to enlarge him; and he ſhall pay a fine of 10000 J. to 


his majeſty's uſe. 


Oner And in reſpect the defendent hath heretofore entered into the miniſtry, 
etl. and this court, for the reverence of that calling, doth not uſe to inflict 
oh any corporal or ignominious puniſhment upon any perſon, ſo long as 


the they continue in orders, the court doth refer him to the High-commiſ- 
on, there to be degraded of his miniſtry; and that being done, he ſhall 
i 3 then alſo for further puniſhment and example to others, be brought into 
Hon the pillory at Meſtminſter, (the court ſitting) and there whipped, and after 
| his whipping be ſet upon the pillory for ſome convenient ſpace, and 
have one of his ears cut off, and his noſe ſlit, and be branded in the face 
with a double 8 8, for a ſewer of ſedition; and ſhall then be carried to the 
vpriſon of the Fleet, and at ſome other convenient time afterwards ſhall 
e carried into the pillory at Cheapſide, upon a market-day, and be there 
likewiſe whipt, Fs then be ſet upon the pillory, and have his other ear 
cut off, and from thence be carried back to the priſon of the Fleet, there 
to remain during life,' unleſs his majeſty ſhall be graciouſly pleaſed to 


= inlarge him. 


Don ; | 3 
les, This ſentence being given toward the end of Trinity-Term, and the 
nds court not uſually fitting after the term, unleſs upon emergent occaſions, 
ed, ind it requiring ſome time in the Eccleſiaſlical court, in order to the de- 


radation of the defendent, it was Michaelmas-Term following before an 
part of the ſentence could be put in execution; but November the 4t 
he was accordingly degraded, and on Wedneſday November the 10th (being 
Har- Chamber day) he was to have undergone the execution of this ſen- 
tence; but the evening before he eſcaped out of the Fleet, where he had 
been kept a cloſe priſoner, and information hereof being given to the 
lords of the privy- council, they ordered this hue and cry to be printed to 
retake him, | ; | | 


| Comm. 21 April 1641. EDitoR. 


24. Proceedings againſt the Earl of Bedford; &c. 12 1 


A hue and cry againſt Dr. Leighton, by order of the 
privy- council. 


IVhereas Alexander Leighton, a Scottiſh man born, who was lately ſen- 
tenced by the honourable court of Star-Chamber, to pay a great fine to his 
majeſty, and to undergo corporal puniſhment, for writing, printing, and pub- 
liſhing a very libellous and ſcandalous book againſt the king, and his govern- 
ment, hath this eleventh day of November eſcaped out of the priſin of the 
Fleet, where he was a K s theſe are in his majeſties name to require 
and command all juſtices of peace, mayors, ſheriffs, bayliffs, cuſtomers, ſearchers 
and officers of the ports, and all other his majeſties loving ſubjccti, to 2 all dili- 
gence for the apprehending of the faid Alexander Leighton; and being appre- 
hended, ſafely to keep him in cuſtody, until his majeſty ſhall receive notice theres, 
and ſtall give further direction concerning bim. He is a man of low flature, 
fair complexion ; he hath a yellowiſh beard, a high forehead, between forty and 


fifty years of age. 

This hue and cry followed him to Beafardſpire, where he was appre- 
hended, and brought again a priſoner to the Fleet. Concerning whoſe 
eſcape, and executing of the fentence upon him afterwards, the biſhop of 
London in his Diary, on the fourth of November, makes this memorial, viz. 

© Leighton was degraded at the High-commiſſion, Tueſday the gth of No- 
vember; that night Leighton broke out of the. Fleet, the e lays he 
got or was helped over the wall, and moreover profeſſed he knew not 
this till ZY*dneſday noon, he told it not me till Thurſday night. He 
was taken again in Bedfordſhire, and brought back to the Fleet, within 


cuted upon him in this manner, in the new palace at JYe/tmin/ter, in term 
time: | 

1. He was ſeverely whipt before he was put in the pillory, 

2. Being ſet in the pillory, he had one of his ears cut off, 

3. One ſide of his noſe flit. 5 
4. Branded on one cheek with a red hot iron, with the letters 8 8, 
* ſignifying a „irrer up of ſedition, and afterwards carried back again pti- 
* ſoner to the Fleet, to be kept in cloſe cuſtody, 

And on that day ſeuen night, his ſores upon his back, ear, noſe, and 
face being not cured, he was whipt again at the pillory in Cheapſide, 
and there had the remainder of his ſentence executed upon him, by 
cutting off the other ear, ſlitting the other ſide of the nal, and brand- 
ing the other cheek.” | 

he ſevere puniſhment of this unfortunate gentleman many people 
pitied, he being a perſon well known both for learning, and other abili- 
ties; only his untempered zeal (as his country-men then gave out) 
prompted him to that miſtake, for which the neceſſity of affairs at that 
time required this ſeverity from the hand of the magiſtrate, more than 
perhaps the crime would do in a following juncture, ; 

Afterwards thoſe who procured his Kt were taken and brought 
into the Star-Chamber, and proceeded againſt, viz, 

The defendents practifing with one Leighton, a notable Att. regir 
offender, to procure his eſcape out of the Fleet; Leving/ton , nm wer 
put off his cloak, hat and breeches, being all of a grey co- Levington & 
lour, and Anderſon his doublet, and Leighton put theirs on, ali. 
and in that diſguiſe they all went out of the Flt unſuſpected; but were 
afterwards taken again, and for theſe offences, and reſpect : 
had of their. penitency, they were only fined 5001. a- piece, banden. 
and committed to the Fleet during the king's pleaſure. (a) 
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a In 1641 the houſe of commons came to ſeveral reſolutions in condemnation of the proceedings againſt Dr. Leighton, Particularly, they reſolved, that the fine and 
| corporal puniſhment and impriſonment by the ſentence of the Star-Chamber were illegal, and that 


e ought to have ſatisfaction for his ſufferings and damages; Journ. 
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Dudley, /on of queen Elizabeth's favourite the earl of Leiceſter, and 
autbor; though if that was really ſo, it highly reflefts' on one, who on other accounts is tranſmitted to us with 
high encomiums for his mental endowments and accompliſhments, as the reader will ſee by conſulting fir William 
Dugdale. See a Dugd. Baron. 222. is probable, that the proſecution was commenced, in order to exculpate © 
$0th-James and Charles the Firſt, with their reſpeFive miniſters, from the imputation of approving of rhe projet?.. 
Ir may ſeem ſurprizing to the reader, that ſuch perſons as Mr. Selden, and the other defendants named, except 
the earl of Somerſet, ſhould lie under a ſuſpicion of countenancing propoſitions ſo irreconcileable with their poli- 
tical profeſſions and conduct at the time. But, as there can be no reaſon for ſuppoſing that they gave their appro- 


— — * * 
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XXIV. Proceedings in the Star- Chamber, 29 May, 6 Cha. I. 1630, againſt the Earl of Bxbroxp, 
the Earl of Clare, the Earl of SouerstT, Sir RokERT CorToN, Join SELDEN, Ey; OLIVER 
ST, Joan, E/q; and others, for publiſhing a ſeditious and ſcandalous Writing. 


[The written piece, which gave occaſion to theſe proceedings, was a moſt unconſtitutional project for advancing 
' the king's prerogative and revenue. It appears to have been ſent over. from Italy by the famous fir Robert 


Robert is ſuppoſed to have been the 


| bation 10 45 arbitrary propoſals, perhaps they were included in the proſecution from a ſuſpicion of having encou- 
15555 raged a belief, that the king ſecretly favoured the ſcheme and meditated to extcute it. On conſulting the book in. 

r +1». 1 titled the Annals of James and Charles the Firſt, we ob/erve that the author adopts à like confirufion, adding 

+44 » that the piece in queſtion was written by fir Robert Dudley at Florence, in 1613, See page (7 I wa 

it ſhall now lay before the reader, firſt the writing which was the cauſe of the proſecution; and ſecondly the account 

' of the proceedings in the Star-Chamber; for both of which we are obliged to Mr. Ruſhworth.] pow far De 126 
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parliaments; the other, to increaſe your majeſty's 1evenue, much 


WF than it is. 


V 


land Ff place thereof, 
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Dura from Ruſhworth's Appendix 7 bis Hiſtorical Coſſections, vol. 1. page 2. cat 


4 tuo fir his Majeſty's Service to bridle the Impertinence of Parliaments. | 1. Touching the firſt, having conſidered divers means, T find none 
| E.propofition for your majeſty's ſervice, containeth two parts: | ſo important to ſtrengthen your mazeſty's regal authority, againſt 
the one to ſecure your ſtate, and to bridle the impertinency of | all oppoſitions and pracliſes of troubleſome ſpirits, and to bridle them, _ 
than to fortify your kingdom, by having a fortreſs in every chief town, 

| f fi ſhed with ordnance, NAY 8 5 
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a fortnight. Friday, November the 16th, part of his ſentence was exe 
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122 FS 24. Proceedings againfl the Earl of Bedford, Ec. 


faithful men, as they ought to be, with all other circumſtances fit for | to any inconvenience, appertaining to your majeſty's regal authority, 
to be digeſted in a buſineſs of this nature; ordering withal, the trained | and this, notwithſtanding any bad pretence or cuſtom to the contr,; 
ſoldiers of the country to be united in one dependency with the ſaid | in practiſe, which indeed were fitter to be offered a prince ejected, with. 
fort, as well to ſecure their beginning, as to ſuccour them in any | out other right, than to your majeſty, born ſucceſſively king of Eng. 
occaſion of ſuſpect; and alſo to retain and keep their arms for more | land, Scotland, and Ireland, and your heirs for ever; and fo received, 
ſecurity, whereby the countries are no leſs to be brought in ſubjection, | not only of your ſubjects, but alſo of the whole world. How necc{lz, 
than the cities themſelyes, and conſequently the whole kingdom; your | the dangerous ſupremacy of parliament's uſurpation is to be prevented, Wi 
majeſty having by this courſe the power thereof in your own hands. | the example of Lewis the eleventh, king of France, doth. manifeſt, u 
The rcaſons of the ſuggeſts are theſe. 1. That in policy, there is a | found the like oppoſition as your majeſty doth, and by his wiſdom 
greater tie of the people by force and neceſſity, than merely by love | ſuppreſſed it. Aud to the purpoſe here intended, which is not to put 
and affeCtion z for by the one, the government reſteth always ſecure ; | down altogether parliaments and their authority, being in many cafe 
but by the other, no longer than the people are contented, 2. It forceth | very neceſſary and fit; but to abridge them ſo far, as they ſeek to de- 
obſtinate ſubjects to be no more preſumptuous, then it pleaſeth your | rogate from your majeſty's regal authority, and advancement of your 
majeſty to permit them. 3. That to leave a ſtate unfurniſhed, is, to | greatneſs; the caution in offering the aforeſaid oath, may require 
give the bridle thereof to the ſubjects; when, by the contrary, it reſteth ome policy, for the eaſier paſſage at firſt, either by ſingular or parti. 
only in the prince's hands. 4. That modern fortreſſes take long time | cular tractation; and that fo near about one time over the land, ay 
in winning, with ſuch: charge and difficulty, as no ſubjects in theſe | one government may not know what the other intendeth; ſo it ma 
times have means,probable to attempt them. 5. That it is a ſure re- | paſs the eaſter, by having no time of combination or oppoſition, There 
medy againſt rebellion, and popular mutinies, or againſt foreign powers; | is another means alſo more certain than this, to bring to pals the oath 
becaufe they cannot well ſucceed, when by this courſe the apparent | more eaſily, as alſo your profit, and what elſe pretended ; which here 
means is taken away to force the king and ſubject upon a doubtful | I omit for brevity, requiring a long diſcourſe by itſelf, and have (ct i; 
fortune of a ſet battle, as was the cauſe that moved the pretended in- | down in particular inſtructions to inform your majeſty, ; a 
vaſion againſt the land, attempted by the king of Spain in the year 1588. | 2. The ſecond = of this diſcourſe is, touching your majoſty', 
6. That your majeſty's government is the more ſecure, by the — 5x profit, after your ſtate is ſecured : wherein I ſhould obſerve both ſome ll 
more ſubjection; and by their ſubjection, your parliament muſt be | reaſonable content to the people, as alſo conſider the great expenccy 
forced conſequently to alter their ſtyle, and to be conformable to'your | that princes have now-a-days, more than in times paſt, to maintain 
will and pleaſure ; for their words and oppoſition import nothing, where their greatneſs, and ſafety of their ſubjects, who, if they have not wit 
the power is in your majeſty's own hands, to do with them what | or will to conſider their own intereſt ſo much indifferently, your na- 
you pleaſe ; being indeed the chief purpoſe of this diſcourſe, and the | jeſty's wiſdom muſt repair their defects, and force them to it by com- 
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fecret intent thereof, fit to be concealed from any Engliſh at all, either | pulfion ; but J hope there ſhall be no ſuch cauſe, in points ſo reaſon- 4 
counſellors of ſtate, or other. | | able, to increaſe your wg cp revenue, wherein I ſet down divers 7 

' For theſe, and divers other weighty reaſons, it may be conſidered in | means for your gracious felf to make choice of, either all or part a i * 
this place, to make your majeſty more powerful and ſtrong, ſome orders | your pleaſure, and to put it in execution 17 ſuch degrees and cautions, * 
be obſerved, that are uſed in fortified countries, the government whereof as your great wiſdom ſha}b think fit in a buſineſs of this nature. 15 
imports as much as the ſtates themſelves, I mean, in times of doubt or Imprimis, the firſt means or courſe intended to increaſe your ma- fa 
ſuſpect, which are theſe. [mprimis, that none wear arms or weapons | jeſty's revenues or profits withal, is of greateſt conſequence, and I call 4 
at all, either in city or country, but ſuch as your majeſty may think fit | it a decimation, being ſo termed in Italy, where in ſome part it is in "6 
to priviledge, and they to be enrolled. 2. That as many highways as | uſe, importing the tenth of all, ſubjects eſtates, to be paid as a yearly * 

| conveniently may be done, be made paſſable through thoſe cities and | rent to their prince, and as well monied-men in towns, as landed-men * 
towns fortified, to conſtrain the piſſengers to travel through them, | in the countries, their value and eſtates: eſteemed juſtly as it is to the * 

8 . That the ſoldiers of fortteſſes be ſometimes choſen of another nation, | true value, though with reaſon; and this paid yearly in money: which | de 
if ſubje& to the ſame prince; hut howſoever, not to be born in the | courſe applied in England for your majeſty's ſervice, may ſerve initeal BW 4; 
fame province, or within forty or fifty miles of the fortreſs, and not of ſubſidies, fifteens,, and ſuch like, which in this caſe are fit to be +7 
to have friends or correſpondency near it. 4. That at all the gates of | releaſed, for the ſubjects benefit and content, in recompence of the (ad WF + 


each walled town be appointed officers, not to ſuffer any unknown | decima, which will yield hone majeſty, more in certairity, than tlicy do 
paſſengers to paſs, without a ticket, ſhewing from whence he came, and | caſually, by five hundred thouſand pounds per annum at the leaſt. /n, 


OF 8 


whither to go. And that the gates of each city be ſhut all night, and | that when your majeſty hath gotten money into your hands by ſonc i , 
keys kept. by the mayor or governor. 5: Allo innkeepers to deliver | courſes to be ſet down, it would be a profitable courſe to enereaſe your | F 
me names of all unknown paſſengers that lodge in their houſes, and if | entrada, to buy out all eſtates and leaſes upon your own lands, in (uch | b 
ey Pay ſuſpiciouſly at any time, to preſent them to the governor : | ſort, as they be made no loſers ; whereby having your lands free, and "fe 
whereby dangerous perſons ſeeing theſe ſtrict courſes, will be more | renting it out to the true value, as it is moſt in uſe, and not employed len 
wary of their actions, and thereby miſchievous attempts will be pre- | as heretofore, at an old rent, and ſmall fines, you may then rent it out 'q 
vented. All which being referred to your majeſty's wiſe conſideration, | for at leaſt four or five times more money than the old rent comes unto, 1 
it is meet for me withal to give you ſome ſatisfaction of the charge and J So as if your majeſty's lands be already but ſixty thouſand pounds jrr #41 
time to perform what is purpoſed, that you may not be difcouraged in I annum, by this courſe it will be augmented at the leaſt two hundred 
the difficulty of the one, or prolongation of the other; both which | thouſand pounds per annum; and to buy out the tenants eftates will 
doubts are reſolved in one and the ſame reaſon, in reſpect that, in Eng- come to a ſmall matter by the courſe, to make them no loſers, conſider- NE 
land, each chief town commonly hath a ruinated caſtle, well ſeated for | ing the gain they have already made upon the land: and this is the ra- i 
ſtrengih, whoſe foundation and ſtones remaining, wy be both quickly | ther to be done, and the preſent courſe changed, becauſe it hath ben 1 
repaired for this uſe, and with little charge and induſtry made ſtrong | a cuſtom uſed meerly to couſen the king. Lien, whereas moſt princes 4 
enough; 1 hope, for this on within the ſpace of one year; by | do receive the benefit of ſalt in their own hands, as a matter of great "Al 
adding withal bulwarks and rampiers for the ordnance, according to the | profit, becauſe they receive it at the loweſt price poſſible, and vent it tt 
rules of fortification, The ordnance for theſe forts may be of iron, not | at double gain yearly ; the ſame courſe uſed by your majeſty, were 0 
to disfurniſh your majeſty's navy, or be at à greater charge than is | worth at leaſt one hundred and fifty. thouſand pounds per annum. It is 4 
eedſul. | | Hh _ likewiſe in other parts, that all weights and meaſures of the land, either a 
To maintain yearly the fort, I make account an ordinary pay, three | in private houſes, ſhops, or public markets, ſhould be viewed to be hg, 
thouſand men will be ſufficient, and will require forty thouſand. pound | juſt, and ſealed once a year, paying to the prince for it; which in En- m 
charge per annum, or thereabouts, being an expence that inferior princes | /and, applied to your majeſty, with order to pay ſixpence for the ſeal- * 
undergo, for their neceſſary ſafety, All which prevention, added to | ing of each ſaid weight or meaſure, would yield car ſixty thouſand 
the invincible fea-force your majetly hath already, and may have, will | pounds per annum. Item, tho' all countries pay a gabella for tran!- . 
make you the moſt powerful and obeyed king of the world: which I | portation of cloth, and fo likewiſe in England; yet, in Spain, there is 0 
could likewiſe'confirm by many examples, but I omit them for brevity, | impoſt upon the wools, which in England is fo great a wealth and be- in 
and not to confuſe your ma} with too much matter. Your ma- nefit to the ſheeprmaſters, as they may well pay you five pounds per cent, ; th 
jeſty may find by the ſcope of this diſcourſe, the means ſhewed in ge- | of the true value at the ſhearing, which I conceive may. be worth one h. 
neral to bridle your ſubjects,” that may be either diſcontent or obſtinate.] hundred and forty thouſand pounds per annum. Item, whereas the af 
So likewiſe am I to conclude the ſame intent particularly, againſt the | lawyers fees and gains in England be exceflive, to your ſubjects pre- m 
perverſeneſs of your parliament, as well to ſuppreſs that pernicious hu-judice; it were better for your majeſty to make uſe thereof, and im- 1 
. mour, as to avoid their oppoſitions _— your profit, being the ſecond | poſe on all-cauſes. ſentenced with the party, to pay five pounds per cent. Ne 
: part to be diſcourſed on: and therefore have firſt thought fit, for better of the true value that the cauſe hath gained him; and for recompence "he 
prevention thereof, to make known. to your \majeſty the res of a | thereof, to. limit. all lawyers - fees and gettings, whereby the ſubject ſe 
general oath your ſubjects may take, for ſyrg, avoiding of all rubs, that | ſhall ſave more in * and charges, then he giveth to your majeſty in it 
may hinder the coneluſion of the buſineſſes. It is e meant, | the gabella, which believe. may be worth, one year with ock B 
that no ſubject, upon pain of bigh treaſon, may refule the ſame | fifty thouſand pounds. Trem, whereas the inns and victualling-boufs m 
oath, containing only matter of allegiance, and not ſeruples in points in Enyland are more chargeable to the travellers than in other countries, eſ 
of conſcience, that may give pretence not to be denied. The effect it were good for your majeſty to limit them to certain ordinarics p. 
of the oath is this, that all your majeſty's ſubſests do ncknowledge und raiſe beſides a large impoſition, as is uſed in Tuſcum, and otbet ei 
you to be as abſolute”a king and inonarch within your dominians, | parts; that is, a prohibiting all inns and viRtualling-bouſes, but ſuch 1 
as is among the Chriſtian princes ; and your prerogative as great; as ſhall pay it; and to impoſe upon the chief inns and taverns, to pa) fe 
whereby you may and ſhall-of yourſelf, © by your: ny Eon ten pounds a-year to your majeſty, and the worſt five pounds per annun, di 
tion, ab well as other ſovereign princes doing the like, either make | and all ale-hoùſes twenty illings per annum, more or leſs, as they ate 15 
laws, orb reverſe any made, with any other act ſo great a monarch us | in cuſtom. Of all ſorts there are ſo many in England, that this impolt 1 
Pourſelf may do, and that without further comſent of ' parliament, or may well yield one hundred thoufand pounds per annum to your n. "Te 
need to call them at all in ſach'caſes ; cooſidering, that the parliament | jeſty. um, in Tuſcany, and other parts, there is à gubella of all cattle, ke 
4 in all matters, excepting cauſes to be ſentenced at the higheſt court, or fleſh, and horſes ſold in markets, paving three or four per cent. of | Di 
V7 - ought- to MA -unto your majeſty's will, to give the negative or | whit'they are ſold for, which by conjecture may be worth in Englonh "0 
0 - affirmative concluſion, and not be conſtrafned by their imperkinencles two hundred thouſand pounds per antum; uſing the like cuſtom 97 En 
>. * | | | | "+ . . Kos | 1 wo. F yn 
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And the ſame uſed in England, as aforeſaid, may very well yield, one 


J * "1 by 


| gin, and other victuals, (bread excepted) and for this cauſe, fleſh, and | 
Kh, and victuals in the markets, to be priſed and ſold by weight, 
| whereby the ſubject ſaveth- more in not being couſened, than the im- 
ſition impairetn them. Item, in Tuſcany is uſed a taxation of ſeven 
tent. upon all alienation of lands to the true value. As alſo ſeven 
V cent, upon all dowries, or marriage- monies. The like, if it be 
uſtly uſed in England, were worth at leaſt one hundred thouſand pounds 
5 mmm with many other taxations upon meal, and upon all mer- 
chandiſes in all towns, as well as port-towns, which here I omit, with 
divers others, as.not ſo fit for England. And in ſatisfaction of the ſub- 
ject for theſe taxes, your majeſty may be pleaſed to releaſe them of 
wardſhips,, and to enjoy all. their eſtates at eighteen years old; and in 
the mean time, their profits to be preſerved for their own benefit. And 
alſo in forfeitures of eſtate by condemnation, your majeſty may releaſe 
the ſubject, as not to take the forfeiture of their lands, but their goods, 
hizh treaſon only excepted ; and to allow the counſel of lawyers in 
caſe of life and death ; as alſo, not to be condemned without two wit- 
neſſes, with ſach like benefit, which importeth much more their good than 
all the taxations named can prejudice them. Item, ſome of the former 
taxations, uſed in Ireland and in Scotland, as may eafily be brought 
about by the firſt example thereof uſed in England, may very well be 
made to increaſe your revenue there, more, than it is, by two hundred 
thouſand pounds per annum. Item, all offices in the land, great and 
ſmall, in your majelty's grant, may be granted, with condition, to 
pay you a part yearly, according to the value: this, in time, may be 
worth (as I conceive) one hundred thouſand pounds per annum : add- 
ing alſo notaries, attornies, and ſuch like, to pay ſome proportion | po | 
towards it, for being allowed by your majeſty to practiſe, and pro- 
hibiting elſe any to practiſe in ſuch places. Item, to reduce your ma- 
jeſty's houſhold to board-wages, as moſt other princes do, reſerving 
ſome few tables; this will ſave your majeſty ſixty thouſand pounds per. 
annum, and eaſe greatly the ſubje& beſides, both in carriages and pro- 
viſion, which is a goed reaſon, that your majeſty in honour might do 
it. Item, I krow an affured courſe. in your majeſty's navy, which may 
fave at leaſt forty thouſand pounds per annum, which requering a whole 
«diſcourſe by itſe}f, I omit; only promiſe you to do it, whenſoever you 
command, tem, whereas your majeſty's laws do command the ſtrict 
oo of faſting-days, you may alſo prohibit on thoſe days to eat 
eggs, cheeſe, and white-meats, but only ſuch as are contented to pay 
'eighteen pence a IT OY to cat them, and the better ſort 
'ten ſhillings. The employment of this may be for the defence of the 
Hand, in maintaining the navy, garriſons, and ſuch like, much after 
the faſhion of a Cruſado in Spain, as your majeſty knoweth, being firſt 
begun there, under the pretence to defend the land againſt the Moors. 


year with" another, one hundred thouſand pounds, any wot diſ- 
1 95 rf] becauſe it is at every one's choice to give it or no. Laſtly, 
1 haye a courſe upon the Catholicks, and very ſafe for your majeſty, 
being with their good-liking, as it may be wrought, to yield you pre- 
"ſently at leaſt two hundred thouſand pounds per annum, by raiſing a 


certain value upon their lands, and ſome other impoſitions; which re- 
quiring'a long diſcourſe by itſelf, I will omit it here, ſetting it down 


N the 29th of May, 16 30, a great cauſe was brought to hearing in the 
 >* $tar-Chamber, concerning a diſcourſe, entituled, A Propoſition for his 
Majeſties Service to bridle the Impertinency of Parliaments. W herein the king's 
attorney-general was plaintiff, - the earl of Bedford, the earl of Clare, 
the ear] of Somerſet, fir Robert Cotton, John Selden, Oliver St. John, and 
others, defendants: which diſcourſe we have inſerted at large in the 
* Appendix to the firſt part of H:forical Colleftions. Here now followeth the 
anſwers of the defendants, and the judgment of the court thereupon, viz. 


After the king's attorney=general opened the aforementioned infor- 


mation, the anſwer of Robert earl of Somerſet to the ſaid information, 
was alſo opened by his council, to this effect; - | 
That the diſcourſe, as he believed, was either the ſame that was 
ſhewed him in the time of his attendance near his late majeſty king James, 
or had many of the ſame things in it: and finding no cauſe of concealing 
ap tion made in a former king's time, and having no apprehenſion, 
that ſcandal to his majeſty, or the preſent. government, might thereby 
happen, he caſually imparted it to the earls of Bedford and Clare, who, 
after peruſal — delivered their opinion concerning it, at their next 


meeting; that it was a phantaſtick project of ſome. brain - ſick traveller, 


who had made collections of ſame princes in {taly, and other foreign 
ſtates, no way ſuitable tothe government of this kingdom.“ 
And further ſaid, that (beſides that one time) there was never any con- 
ſerenoe, nor any paſſage by letier or otherwiſe, betwixt them concerning 
it, or with any other perſon, and denied that he either contrived the 
propoſition, or knew of the contriving thereof, or ever imagined that his 
majeſty would innovate the antient form of government, diſpoſe of the 
eſtates of his ſubjects without. their conſents, make or repeal laws by 
proclamation without conſent of parliament, plant garriſons an his prin- 
eipaleities and towns, or, put in execution any part af the ſaid diſcourſe ; 
anch che reaſon why he did not preſent the diſcourſe to his majeſty, or 
ſome of the lords of the council, or ſome magiſtrate, was, becauſe he 
did not conceive the ſame did in any ſort concern the time of his majeſties 
1 but was contrived in ſome former time, as appeared mani- 
feltly, by the particulars therein contained; and that about ſixteen or 
ſeventeen years ago, fir David Fowles ſnewed him the project, to whom he 
keplied, „that he was ſatisfied no uſe could be made thereof, and ſo. he 
\* redelivered it, and concluded that the divulging thereof was in his 


eoron ation. 


* 


for publiſhing a ſeditious aud ſcandalous MWriting. 123 


in my inſtructions. It will ſave your majeſty at leaſt one hundred thous 
ſand pounds per annum, to make it pain of death, and confiſcation of 
goods and lands, for any of the officers to couſen you, which now, is 
much to be feared they do, or elſe they could not be fo rich; agd herein 
to allow a fourth part benefit to them that ſhall find out the couſenage. 
Here is not meant officers of ſtate, as the lord treaſurer, &c. being 
officers of the crown. The ſum of all this account amounteth unto 
two millions, or twenty hundred thouſand pounds per annum! ſuppoſe 
it to be but one million and a half, as aſſuredly your majeſty may make 
by theſe courſes ſet down, yet it is much more than I promiſed in my 
letter for your majeſty's ſervice. Beſides, fome ſums of money in pre- 
ſent, by the courles following: imprimis, by the prince's marriage, to 
make all the earls in England grandees of Spain, and prineipi, with 
ſuch like priviledges, and to pay twenty thouſand pounds a-piece for it. 
2. As alſo, if you make them foeditaries of the towns belonging to 
their earldoms, if they will pay for it beſides, as they do to the king 
of Spain in the kingdom of Naples, Arid fo likewiſe barons, to be 
made earls and peers, to pay nineteen thouſand pounds a-piece, I think 
might yield. five hundred thouſand pounds, and oblige them more ſure 
to his majeſty. 3. Lo make choice of two hundred of the richeſt 
men of IAnglaud in eſtate, that be not noblemen, and make them titu- 
late, as is uſed in Naples, and paying for it ; that is, a duke thirty 
thouſand pounds, a marqueſs fifteen thouſand pounds, an earl ten 
thouſand e and a baron or viſcount five thouſand pounds. It is 
to be underſtood, that the antient nobility of barons, made earls, are 
to precede theſe as peers, tho' theſe be made marqueſſes or dukes 
this may raiſe a million of pounds and more unto your majeſty, To 
make gentlemen of low iy and francklins, and rich farmers, 
eſquires, to precede them, would yield your Majeſty alſo a great ſum 
of money in preſent. I know another courſe” to yield your majeſty at 
leaſt three hundred thouſand pounds in money, whieh as yet the time 
ſerveth not to diſcover, until your majeſty be reſolved to proceed in 
ſome of the former courſes, which till then I omit, Other courſes alſo, 
that may make preſent money, I ſhall ſtudy for your majeſty's ſervice, 
and, as 1 find them out, acquaint you withal. Laſtly, to conclude 
all theſe diſcourſes, by the application of this courſe uſed for your profit, 
that it is not only the means to make you the richeſt: king that ever 
England had, but alſo the ſafety augmented thereby to he moſt ſecure, 


"beſides what was ſhewed in the firſt part of this diſcourſe 3 I mean, b 


ee en FR IN | 1 Extract from Ruſhworth's Hiſtorical Collections, vol. 2. page 51. 
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the occaſion of this taxation, and raiſing of monies, your majeſty ſhall 
have cauſe and means to imploy in all places of the land ſo many of- 
ficers and miniſters, to be obliged to you for their own good and in- 
tereſt, as — can be attempted againſt your perſon, or royal ſtate, 
over land, but Tome of them ſhall, in all probability, have means to 
find it out, and hinder it. Beſides, this courſe will detect many diſ- 
orders and abuſes in the public government, which were hard to be 
diſcovered by men indifferent. To prohibit gorgeous and coſtly apparel 
to be worn, but by perſons of good quality, ſhall ſave the gentry of 
the kingdom much more monty, than they ſhall be taxed to pay unto 
your majeſty, Thus withal I take my leave, and kiſs your gracious 
hands, deſiring pardon for my error I may commit herein. 1 


* 
* ' 


The reſt of the defendents denied any their contrivance thereof, al- 
ledging the author (as they were informed) was living beyond ſea, and 
that they ought not to be queſtioned for it, being writ in the time of 
king James, and not in reference to his now majeſties government, de- 
nying that they had the leaſt thought or intention to ſcandalize the go- 
vernment ; for that they rejected the diſcourſe as ſoon as they read it, as 
a fooliſh and impertinent iſſue of ſome projecting brain; and they averred 
their deteſtation of ſuch a project, and that they bore loyal hearts to his 
my and bleſſed God for the happy and peaceable government under 
im, OI TY : ) 7 55 1 

After the publication of the cauſe in order to a hearing, it appeared 
by the depoſitions of ſir David Fowles, that he received the ſaid writing 
from one Mr, Yates, in the time of king Jomes, who brought it from 
fir Robert Dudly at Florence, together with a letter, deſiring him to deliver 
it to the earl of Samerſet, that he might communicate it to king James, 
which was done accordingly, and that in his hearing the earl ſignified a 
diſlike thereof; and that he received it back from the earl (being the 
original) and kept it by him till che lords of the council ſent for it, and 
that he made no copy thereoß. . 

It appeared alſo by the 6 that this diſcourſe, 
nine years ago, was bought by them in Litil.- Britain amongſt other 
manuſcrip ea 11785 THEY ; | 


So this cauſe coming to hearing, a. great. preſence: of nobility being in 
court, the attorney-general opened the charge. But before much pro- 
ceeding, his majeſty ſent word unto the lord keeper Coventry, then in 
court, that the queen was brought to bed of a ſon, and a private meſſage 
al ſo was delivered to him from the king whereupon the lord keeper de- 


clared in court, that his maſt ſacred majeſty had taken this matter into 


þ 


his moſt ſerious conſideration, and althaugh the ſame. was of ſo high a 
nature, as it was neceſſary to be brought in queſtion, (being contrary to 
many laws and ſtatutes, and the common law itſelf) yet his, majeſty. bal- 
lancing the ſame in the ſcales. of juſtice and merey (the author of the 
diſcourſe being diſcovered to live beyond the ſeas) found theſe defendents 
rather fitting to be objects of his mercy, than juſtice, they being ſome of 
them noblemen, and ſuch as his majeſty did and doth well eſteem and like 


of, in his royal opinion: and that his majeſty was the rather inelined to 


extend his goodneſs,. in regard of the time; it having now pleaſed the 


+ opigion/pardoned:by the general pardon granted upon his nom majeſties | great zuſtjee, of heaven to b ſ his majeſty and his kingdom with a royal 
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124 25. Proceedings in the Court of Chivalry, againſt Mr. David Ramſay, 


iſſue of his body, a hopeful! prince, the great joy and long expeclation | further in the hearing of this cauſe ; but ordered the project, or book, to 

oth of king and kingdom. LE: Wart be burnt, as ſeditious and ſcandalous both to his majeſty, the ſtate, and 

Upon this declaration of the king's pleaſure, the lord keeper made | government of this kingdom. And ordered the proceedings to be taken 
known, that the court by his majeſties ſpecial command was to proceed no | off the file. 55 | | N 


XXV. Proceedings in the Court of Chivalry, on an Appeal of High- Treaſon, by Donald Lord 
664, cb eee Nea, againff Mr. David Rawsar, 7 Cha. I. 16337)... 


Is be following caſe is an inſtance of awarding a trial by duel in the court of Chivalry, though afterwards the dul 
wut prevented. There are two accounts of it, which we ſhall ſubmit to our readers. One is from Sanderſon's _ 
2 491 Hiſtory of the Life and Reign of Charles the Firſt, page 164. 1 173. The other is from Ruſhworth's Hiſ- 
+ © "torical Collections, vol. 2. pages 62, 106, 112, Biſhop Burnet relates the hiftory of the accuſation in his I ives 
ok the Dukes of Hamilton, principally with a view to juſtify the firſt duke of Hamilton, whoſe name was in- 
+... volved in the affair. See Burnet's Memoirs of the Dukes of Hamilton, p. 11. to 14. The biſhop, it is ob- 
 .. ſervable, charges Sanderſon with giving a 7 ward of the procedure on lord Rea's appeal, in order to impeach 

' the duke of Flamilton's loyalty. In Ru worth there is a letter from Charles the firſt to the duke of Hamil- 
7 ton, which explains what was done in the court of Chivalry, and amply proves, that the ting was quite | 
© - "" fatigfied of the duke's innocence. This letter forms a part of Ruſhworth's relation As to the account in the 
5 Annals of James and Charles the Firſt, it is merely a copy of 2 with — addition of the king's _ 

from Ruſhworth. A.. 17 42. A-2  A-re— Ee 2 23 „ eus en eng e 

5 Sanderſon's Relation. | | dt dar 
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T HEN friends fall out their faults are found, as appears by the verence to the court, he faced the appellant, who alike ſterned a counte- 
> quarrell between Donnold lord Rey, a Scotiſb highlander, or rather | nance at him. 4 98 5 ; | | 
08 more northward of the iſles Orkney, and one David Ramſty a true | After O yes / the ear] marſhal told them the effect of the commiſſion, 
Scat eourtier,'' concerning words and deſigns of treaſon againſt the king | and the power of this court, which was not of any ſtrange nature, but 
and kingdom, which becauſe Ramſey denied, they are admitted the trial by | legal and juſtifiable as any other trial in F2/minfler- Hall ; and that there 
combate, the manner being as followeth. raft had been no more nor other trials of this kinde of late, we were to attri- 
The day'prefixt for trial was the 28 of November, 1631, before Ro- bute it to Gods goodneſs, the juſtice of the king, and loyalty of the ſub- 
-bert earl of Lindſey, lord high chamberlain of England, and now pro tempore | jet, with the providence of ſtate, and wiſhed there might be no more in 
deputed lord high conſtable of England. Wy . time to come; and that to expect any combate, this court he hoped would 
. Thomas earl of Arundel, earl marſhall of England. prevent it by the diſcovery of the light, and ſo magna eff veritas, & prevalchit, 
The earl of Pembroke, lord chamberlain of the kings houſhold. le referred the further proceedings unto doctor - Duck, the kings advo- 

The earl of Dorſet, chamberlain to the queens houſhold, "= who ſpake thus in effect. 75 7 7 


I be earl of Cari, | | 
Earl of Malgrave. | {ds} grace my lord high conſtable, the earl marſhal, and this court, which 

Earl of Morton. | ; . courſe was warrantable by the laws of other nations, and alſo by our own, 

. Viſcount Wimbleton. who have uſed the ſame manner of trial. FE A 
Viſcount Wentworth. * That our law admitted ſundry proofs for treaſon, which in other mat- 
Viſcount Falkland. +3 | | ters it did not: that 3 were bound to diſcover treaſons: and 
Sir Henry Vane, | cited two ancient civilians, Hieronymus and Tiberius, who gave their rea- 


The place was the Painted Chamber at W/tminſter : at the upper end | ſons for this kinde of trial. And he mentioned ſundry records of our own 


hat the kings majeſty had committed the trial of the buſineſs to your | 


thereof a bench was erected four foot high for the conſtable, and mar- | chronicles and examples herein, as the duke of Norfolk combating + wu 


ſhal, and lords affiftants. Under them ſeats about a ſquare table, filled 
with the heralds of arms, and ſerjeants at arms, and other officers of 
the court. Directly under the 'upper bench ſate the regiſter doctor 
* Dethich, and over againſt him doctor Duck the kings advocate for the 
marſhals court. Behinde him at the bar were the two pews for the ap- 
pellant and\defendant. | £37 | 
At eight a clock comes the earl marſhal (uſhered in with nine heralds, 
and three ſerjeants at arms) bearing his marſhal truncheon of gold, tipped 
wich black, and commanding room, and giving orders, retired into the 
upper houſe of parliament, and then returned into the court, as to make 
way for the high conſtable, who followed, and all took place in their 


The earl marſhal riſes, makes obedience to the conſtable, and paſſing 
forward meets fir Milliam Seager king of heralds, and both of them pre- 


the duke of Hartford in Henry 4. his time; Fo. Ely and William Scroop 
againſt Ballamon at Burdeuux, the king being there; the lord Morliy 
impeached Mountague earl of Sali/bury; and that Thomas of Walſing bam 
and Thomas of Widftict in their learned writings, expreſſed ſundry 
preſidents for this manner of | proceeding; wiſhing the court in Gods 
name to go on to the trial, and the appellant to give in his evidence. 
Then the appellant came up upon the table, to whom the earl marſhal 
delivered the petition, which he had the day'before exhibited to the king. 
And the defendant being allo called up, the petition was read, which was 
in effect, that he having accuſed Ramſey of treaſon, and alſo Malaram his 
kinſman, and of confederacy, againſt whom captain Nuthwick;was witneis, 
therefore had deſired, that the court would proceed againſt Melaram firlt. 


But be was told by the court, that their caſes differing, the appellant 


was ordered to deliver in his charge againſt the defendant, which he did, 


| |» ſearlet)(overdaced-wwithifilver, the ground hardly diſcerned, and 


ſent to the conſtable his commiſſion, which he-received with his hat off: | in writing by bill, containing ſundry particulars, wiz. | | 
and delivered it to the regiſter to reade, in effect, 1 080 - That: in May laſt in the Lou Countreys, Ramſey.complained to him 
8 * „ informed by Donnold lord Rey, how David Ram- againſt the court of Eaglanße. | 
13 uire, p ot ' 

ſ _ againſt” his royal perſon, government, and kingdoms. - In-the | to a change, if not defolation. 0 AB ab. »+ lab tn 
ſearch whereof the king had uſed all ways and means for the diſcovery of | That therefore he had abandoned the kingdom, to live where now he 
the truth: the one of them accuſing, the other denying, and ſono certain | was, and to expect a mutation forthwith: to which end he had brought 

ſecurity to his own perſon and his ſubjects: therefore he doth authorize | preſent moneys to maintain him at ſix pounds a day for three years. That 

the ſaid Robert Bartie earl of Lindſey lord high conſtable, for to call unto | marqueſs Hamilton had a great army promiſed to him, for pay whereof the 
him Thomas earl of Arundel earl marſhal, and with him ſuch other peers, | king had given in hand ten thouſand pound, and all the-wine.cuſtomes in 
ſheriffs, and officers, as he thinks fit, to hold a marſhal's court, for lifting | Scotland for ſixteen years, pteſently to be ſold for the armies ſubſiſtence. 
the truth between the ſaid parties, c.. 2 wh And that he ſtaid but for ammunition and powder to come over, for which 
Then the king of heralds delivers to the conſtable, his ſilver verge or | his lordſhip was to mediate with his majeſty of Sweden and the States, and 
ſtaff, half es yard in length, headed with a crown df gold. Then the earl | then link themſelves together, of whoſe minde Rey ſhould know hereafter. 
- marſhal delivered a key to a herald, to fetch in the appellant uſhered in That their friends in Scotland had gotten therefore arms and powder out 
by the herald, and accompanied wlth his ſureties, fir Pierce 92 fir | of England, and that what he ſhould procure in Holland was to be brought 
Wal Croehy, ſir William Furbien, ſir Robert Gordon, and | fir William | over by the marqueſs ; and that all Scorland were ſure to them except three. 
+ Evers, He was apparelled in black velvet trimmed with filver buttons, | That France and Spain thirſted for England, but Hami ton would defeat 
his ſword in a ſilver imbroidered belt, in his order of a Score/h — them for himſelf. His onely fear was uf Deamart,” where he meant to 
_ about his neck, and ſo with reverence entered into his pe - | His council | land, and either to take him off, or make a party; 7 1 
doctor Rees landing by. His behaviour (like himſelf, tall, ſwarthy, | That afterwards at Amferdum, Ranſſy with-- Alexander. Hamilton ſoli- 
black but comely) very port- like and of ſtaid countenan ce. cited him the lord Rey to be true to them, and to be of their council, 
he defendant. was alike uſhered in by another herald. His ſureties though as yet they durſt not reveal too much of Hamilton's. ſecrets, but if 
wore the lord Roxborongh and lord Aborcerm : and his deport like himſelf, he ws ud; to England,” he would intruſt him with letters; and that his 
ſtern and brave; a fair, rudapy yellow-headed. buſh of hair, (ſo large, and | brother in-law Seaport knew all. 
in thoſe days unuſual, that he was called Ramſey Redbead). | His 7 9 This being the effect of the charge. He added, +: 
[ ined | That if would deny it, he was a villain: and a traito „ which 
With ſky-coloured pluſh, but unarmed, without a ſword. After his * he would make good. And therewith caſt him his glove. e. , 0 
| aw yea „ ; | Fo. 25 m 


and was privy unto divers treaſons and con- That the matters of church and ſtate was ſo out of frame as muſt tend 


ty 
nd 


2 amſty denfed All, and ſaid, K. was a liar, a barbarous villain, and 


in place for that purpofe. 


| Ky 
N Ramſey offered ſome reaſons of the impoſſibility of the charge, the 
ender 


arreſt by the earl marſhal 7 were to put in bail for appearance, which 


of people as was not imaginable, 
a y entered as before in manner and habit: but Ramſey was new ſuited 
in black ſatten, and preſented his anſwer in writing to this effect: 
That having well conſidered the time, place, and communication with 


'his friends he valued no enemy. Upon which Rey replied, that his own 
two regiments ſhould walt upon hin: : but the place of theſe forces to meet 


to rendezvouz. Upon which Roy ſaid, that his life and fortunes ſhould 


3 by his body. So then, the defendant may forbear his anſwer, 
Angi decline the combate, © * 8 77 


threw down bis glove, proteſting, to gar him dy for it, if he had had him 
was temperate, without any paſſion, but ſmiling, replied, Mr. 

we will not contend here. Anſwer to my bill. 

gender numbers of men from England, but ſix thouſand raw ſouldiers, 
"inſt three kingdoms, whom the firft proclamation might diſſipate. 
- 0 the marqueſs was neither ſo wicked, nor weak in judgment: and if 
he ſhould eonceit to ſurprize the king, what hope had he againſt his chil- 
dren and kindred ? And therefore (ſaid he) my lord R. y is a barbarous vil- 
lain, and a liar, and he will gar him wi for it, or Joſe his deareſt bloud. 

He was interrupted'by the earl marſhal, telling him, he muſt not ſtand 

von conjectures; but anſwer the bill of form according to law, and was 
aided to take counſel therein, : | 

Then Ramſey in general acknowledged all the particular circumſtances 
of time and place alleged by Rey, and the diſcourſe to that effect; but 
concluded, that no treaſon was intended or uttered, and craved counfel to 


anſwer, which was granted. 


And fo the court adjourned to the fifth of December, but upon a freſh 


were the old fecurity ; and Ramey ordered to anſwer upon oath, At 
which day appearing, the'fame of the cauſe brought thither ſuch a crowd 


the lord Key beyond the ſeas, (as before urged) he confeſſes ; | 
That Rey demanded of him, whether the marqueſs Hamilton intended 
to come over and follow the wars? He ſaid, yes; and told him of his- 
forces fix thouſand men, and of the ten thouſand pounds in money, and 
wine-cuſtomes in Scotland, which he would fell to maintain the army, and 
that he would come ſo provided with ammunition, that being joyned with 


was at ſea, and there to receive directions from the king of Swede, where 


wait on the matqueſs ; who being told of his friendſhip, wrote a letter to 
Ry which Ramſey delivered, in effect, that Rey would get ſome ammu- 
nition from the king of Swede, which was wanting. And that, ſpeaking 
in general of matters amiſs in England, Rey anſwered, God amend. all. 
To whom Ram/ey replied, by God, Donnol, we muſt help him to amend 
all. "And to all the other matters and things he utterly denies, and craves 
revenge upon Ry's perſon by dint of ſword, * 18 
Then {105 Edin of council for Ramſey ſpake to the cout, that being 
& his council, bis opinion was, that the defendant might decline the 
'combate, and reply to the appellant's bill in brief, with theſe reaſons : 
Firſt, thi t by the words in the bill, no man can be charged a traitor by 
one that is guilty in his own particular, and fo is not tied to be de- 
"'fendant, nor to anſwer fuch a bill. E as. | 
'Secondly, the incertainty and doubtfulnefs of the words in the charge; 
fo that tit the court doth” cenſure them to be treafonable, the defendant 
is nat tied to anſwer.. Ye 188 2 
Thirdty, the appellant refers the combate till the laſt, if he cannot in the 
mean time prove the charge by any other ways; then he offers to make 


And now my lords (ſaid he) I humbly ſhall acquaint you with the de- 
fendants anſwer to me in private, which was, N 

That though in law he might, yet in honour and innocency he would 
not, decline the combate, but being his own conſent, his adyocate hath 
the leſs ta ſay for him. And ſo time was given for Rey's replication till 
c 8 e yp | 

| — moved, whereas Dr. Eden had excepted at ſome words in 
the charge, he anſwered, that whoever was accuſed of treaſon, was not to 
inſiſt, how polluted the anſwer was, but how to approve and clear him- 
ſelf { chen ro'refer the combate to the laſt, was well done, ultimum refu- | 
gium, 'to'expoſe his life, for God, the king and his country. | 
2 Morea being ſomewhat peremptory, and directory to the court, he | 
0 cient cgttf 85 * 
That the court needed not his direction, as to the tryall of combate, 
their wiſtoms would confider of that when it was time; and ſo the court 
adjourned, both parties being admitted to have common lawyers; but to 
plead onely by civilians. ie ee ee e 
This day come, Rey appears as before; but Ramſey in a. new ſujt, of 
al- coldur cloth, opened with ſcarlet colour, the eſoke ſcarlet cloth, lin- 
ed with aſh coloured velvet, and the whole ſuit and cloke overlaid with. 


Mer ang ſky coloared lace. Bey LN 
| auen replication e were read by the regiſter ; and thereupon the 


| 


appellants replication "preſented to the high conſtable: in effect, that 
Nam in his anfwer had cunningly flipt over a part of the charge, 
— WS Put „ he was not ingaged in wars, for 
want of ſubſiſtence, and therefore would not hazard in any deſigne, with - 
out ſure knowledge, upon which words, depends much of the matter and 
man of that part of the bill. And ſo ripping up the e charges of 
the bit; "the frength, reaſons, and likelihood, and the defendants defects 
in not clrltg the chief points, they went on with the ebuncel. 
It was his part to inforce the — inſt Ramſey to this effect. 

He obſerved, that the flir vic anmfey denied all the charge, whileſt 
he ſhot” upon "poſitive refolution, but afterwards his councel brought 
him to particulars, and taught him to anſwer r firſt he-knew 
nothing, and now ſo much. No doubt there was ſome ſtran 


er 
endet Henle, wen de erye/ the king ef Nute 
Im viefling that Hamilton was a proteſtant, and bore artns 


ate an an Appeal of High- Treaſon. 


ö 


but muſt r 


* ſeyr profeſiin | 

Religion, not caring withi-whom' e crete from hence cee, 
iy 2 intended” f 2 Ramfry ſtiled | 
Deb 'OL, . . » | : | 


125 


the marqueſſe his maſter itt diſcourſe, and in many of his letters 
produced, much of the diſcovery by Rey was to fiſh out of Ramſey the 
truth of his doubtful words; how unlikely it was that Rey having two 
regiments of old ſouldiers, captain of the king of Suede dragoons in good 
pay | = all, ſhould offer to ſerve Hamilton who was to be commanded 
the king. | 

"0 that —_ might decline the combate, or forbear anſwering till 
the laſt, was a ſtrange opinion of councel ; becauſe, combate was'to be 
reſerved till all other means of diſcovery fayled, and therefore Rey his rea- 
ſons were ſupplimental proofs; and requeſting Meldrams teſtimony ; but 
however he was now ready, it the court thinks fit to give the combate 
preſently. 

And concluded with an example in caſe of murther. Two men fight in 
ſecret, the one is ſlain, the other flies, and though without any witneſſe of 
the fact, his ſeeking to eſcape condemns him guilty. So Ramey havin 
been accuſed of treaſan above three moneths by the lord Rey, and bot 
confined, Ram/zy diſpairing of his cauſe, ſeeks his flight from juſtice by 
ſending to Rey a private challenger, being a ſufficient conviction in law, 
as by ancient preſidents in this court: viz. Kiteles, after an appeal, ſends 
a challenger to Scroop, and was therefore adjudged guilty. es 

Doctor Duck anſwered to all. That firſt, it-was prudence for Ramſey 
to anſwer in general negatively, having been newly landed from fea; and 
might be exc uſed till time and conſideration, to refreſh his memory, bein 
not upon oath; and as yet, the defendant need not anſwer perfectly, til 
further time and favour, to view the exhibits in court by copies, which 
he defires. | 

And directly urged againſt the lord Reys replication, not to be allowed; 
| becauſe, Rey, referring himſelf now to proofs, might have ſaved the trou- 
ble of this court of honour'and chivalrie and hazzard of their perſons by 
combate, which intends the trial without proofs ; and that the defendant 
having ingaged his ſureties, but to this day, he humbly deſires the time 
and place to be ordered for the ſudden combate, according to the law of 
arms, and cuſtom of this court; ſaying, that the duel foreſeen, mult en- 
ſue upon the appeal and denial; and therefore ought now to be granted, 

oor Reeves moved for continuance of the replication, and conſented 
to the combate; the court admitted the replication, and ordered time till 
Madneſday for exceptions thereto. 5 OT 

Doctor Duck offered ſome reafons to ſatisfy Rey, and extremely to cen- 
ſure Ramſey, where he was interrupted and told by the earl marſhall, that 
the court will ſaye him the labour and councel, till the rejoynders be put 
in, and then to be ordered. 5 | bs 

Doctor Eden ſhewed, that the copies of the letters exhibited were not 
given out: nor ſhall, ſayes the earl marſhal, till the court have conſidered 
of the contents, and ſo they were read. ES? | A 

The one was from Ramſey to Rey, certifying him of paſſages in the Locu- 
Countreys ſince their parting, to put the marqueſſe in minde of directing 
him how to diſpoſe of the ammunition and arms in his cuſtody ; ſub- 
ſcribed, your ſervant. (Eg amſey. Ar 

The other from the lord marqueſſe, to the lord Rey, congratulating his 
love and affection, expreſſing a great defire to meet him in Germany, upon 
any termes he would propoſe; and that Ramſey the bearer was inlkrukted 
for him to treat with the king of Swede, whom he deſires to favour and 
aſſiſt, which will oblige him his friend and ſervant, Hamilton. 

Doctor Duck opened the whole matter, and each particular, inſiſting, 
that my lord Reys evidence being for the King, and he a perſon of honouf, 
and peer of Scotland, his teſtimony was ſuſficient. 3 wary! 

And moves that Mr. Melaram might be admitted for ſupply, for though 
they were not joynt witneſſes together, of the words, which made the 
charge ; yet for as much that they were ee aſunder, and agreeing to- 
gether, made-up à full proof: that no teſtimony may be neglected in mat- 
ters of treaſon, That if any part of the charge was denied by the defend - 
ant, and proved by the appellant, it might convince him in a manner of 
the whole: and urged the offence of Ramſeys challenging Rey. But more 
„„ | er op Ordo CO 

But doctor Reeves proſecuted the matter, for that Ramſch's councel 
endeavoured to prove that he might decline the combate, cr forbear an- 
ſwering, becauſe of ſome words which reflected upon my lord Rey as 
matter of reproach, that Rey had uttered words of treaſon to catch Lan- 
cy, and then to turn informer. But (faid he) no office can be ac- 
counted baſe, when the king and kingdoms ſafety is concern'd; biting 4 
ſtory out of Liuic, that the Romans. confederate . with the Sunubres, 
were to undergo. a baſe office that ftood not with honour, and reſolved, 
ſo long as it was advantagious to the Romane ſtate, it might with honour 
be undertatens/;. oo Es nt; 8 8 

Doctor Eden was earneſt to excuſe himſelf for putting in theſe words 
55 the lord Ry, ſay ing, that his client enforced to have them in- 
erte 4 } ö 5 + *T ; 7.4 Fi adds £3 * 13 "3% : 

But — a point of honour, the earl marſhal interpoſed, that true it 
was, the beſt man may not refuſe the haſeſt office to preſerve à king and na- 
tion; but again, it was moſt N the degree of honour, for any man 
— 1 and intrap another, at Alen to preſent him to that' kings 
juſtice, . 5 ff.... ͤĩͤ SOON. - 
Then the pleaders a n Meldrams teſtimony, "that no 

roof ought to be omitted for the king; but it was offered for Ramſiy t 
1 iſſus upon that point in law ; for the bill was laid ann him nat 

a 


2 
8 


neral, dut particular to place, time and matter, wa. tha 


in | 
ot + in a ſhip, and afterwards at Amfrrdiing then ugain t Periph 80 00 
I ſhould fay' 0 and ſuch words, 155 97 would juffifie, e- 


ſides himſelf, they ou he to de admitted, otherwiſe it was no gh matter, 
rtoan Ro 67.10 TOW 19099 eng Kuß 115 53 0 bs 
That the defendant bud anfivered fully, for that the lord Rig profer 
his ſervice to the marqueſſe without pteffing to know any defigne. Th 
nothin Os letters cold convit'Ranſty.” That the lord Rey ſtanding 
pon hiv great offices under done Nate, and ſo not qeceared 13 
rre che Warqueſſe, be bad mer Hoſe" places of Compal "ther, 5 
ſince) 2 Lince bis obs ind 'Zugfond, he ſüid that . 


* 


"E Wt 


=_ 
Fave ſerved. under the, margqueſs, and concluded that Ramſey and the 
-marqueſs might uſe ſuch words, and yet not intend treaſon to. his 


. majeſt 0 * * 0 8 1 N N 
But n in this 7 medled ſo much with the marqueſs, the court 
was fain to enter an order or protection, to clear the marqueſs his words 
or actions from diſhonour. | | | 
Then the court proceeded to examine witneſles viva voce. | 
Arobibal Rauken was to prove the challenge as the bringer: upon theſe 
queſtions he confeſſed, that he was in Ramſey's chamber at Waben the 
laſt of October. | VP | ; £41 
That Ramſey did not imploy him to carry any challenge to the lord 
Rey; but at that time Ramſey told him, that it was his grief to be re- 
ſtrayned not to meet Rey, who was a trayterqus villain, and wiſhed to 
meet him in the open fields at Barn-Eims, he would make him dye for 
it, and tear his heart, with other ſuch words of reproach, and wiſhed 
this deponent to tell Rey ſo much, which he did, but it was three weeks 
after, and then, not until the lord Rey told him, that Ramſey had ſent 
dere, . ſo that ſaid Rumſey, my meſlage was but a relation, not 
a. challenge, | 
But Routen was obſerved to falter from what he affirmed before Dr. 
Reeves, and others, viz. to have carried the challenge, and that Ramſey 


could not deny it; ſo that Rauken was threatned not to accuſe 2, | 
8 


_ Gilbert Seaton depoſed, that Ramſey ſaid, he had made it come to 
ears, to have ended this buſineſſe without troubling the king or lords. 
Then doctor Duck ſummoned up all the proceedings, obſerving that 

formerly in the preſence of the king, Ramſey had with deep proteſtations 
and oath denied the time, place, and matter which he now confeſſeth, 

and though then not examined upon oath, yet in France and other coun- 
treys, the very holding up of the hand is an oath, and ſo Tertullian ſayes 


 Ruſhworth's Account. 


FF OWARDS the end of this year (1630), the marquis of Hamilton 
[5 arrived at the court of England, where was at that time Mactay, lord 
 Ochiltry, a lord in Scotland, by name Stuart, and who once bore the name 
of the earl of Arran, when by a parliament which contracted a by-name 
in that kingdom, the Hamilions were attainted*of treaſon, but afterwards 
both bloud, honour, and eſtate were reſtored to them. This lord had 
no kindneſs for the marqueſs of Hamilton, but nouriſhed a diſcourſe, 
which Ramſey let fall to the lord Rea when they were beyond ſeas ; and 
pre vailed ſo far with lord Masten, then lord high treaſurer of England, as 
to impart the buſineſs to the king, being a treaſon of an high nature (if 


true) to this effect; that be raiſed this new army, with deſign, when he was 


* 


at the head of them, to ſet 1 7 as king of Scotland. Much credit was 
given to this deſign by the lord en lord high treaſurer, who endeavour- 
ed to. perſuade the king not topermit the marqueſs to come near his ſacred 
rſon, and in no kind to have the privilege to lie in his majeſty's bed- 
chamber, leſt his majeſties life were 8 0 thereby, _ 

I be lord 1/e/on preſſed this home unto the king, but his majeſly kept his 
thoughts private to himſelf ; and having a great affection to Hamilton, as 
ſoon as he came into his preſence, embraced him with great kindneſs, and 
diſcovered to him what he was accuſed of, but ſaid, 1 do not believe it; 
and that the world may know I have a confidence in your loyalty, you 
ſhall lie in my bed-chamber this night. But the marqueſs beſeeched his ma- 
jeſty to excule him, till he had received a trial, and was cleared of the 
treaſon he was accuſed of ; but the king would receive no denial, yet told 

him he would put the buſineſs into a way of examination; but afterwards 
when the examination was taken, it was found that the one affirmed the 
accuſation to be true, and the other as 
appeared not then any concurrent proof of the ſame. - 

A report of theſe examinations was afterwards made to the king's majeſty, 
who was graciouſly pleaſed to refer the whole matter to a trial before the 
Jord high conſtable, and earl marſhal, in the court of honour, of which 
the reader will have a full account towards the end of the next year in its 
proper time and place, In the mean time, the king cauſed Rea and Ram- 
ey to be ſecured in order to that trial: ſo the marqueſs proceeded in mak- 


ing proviſions for the embarquingof his army, and ordering thoſe forces in 
Scotland to be in readineſs to be ſhipped, to come to the place of rendez- 


vous when they received orders. 


A memorial made by Mr. Fuſtice Whitlock in bis Ife-time concerning the lard 


Ness difeovery of the, marquis of Hamilton's conſpiracy. | 


* PReſently aber wy return from this circuit, myſelf and the reſt of the 
s ® judges of the King's Bench were ſent for by the lord-keeper to London, 
© to adviſe with him > the affairs of his majeſty, We came thither 
on Aenday, 22 Auguſt, except the chief juſtice, who was ſick. The 
* matter conſulted of, was to give our opinion concerning the conference 
+ had in Germany between certain Scotiſʒ gentlemen, about the making 
* the marquis of Hamilton tlig head of a party againſt the king and his 
* of England and 8: . 


cotland. | | 

, '* The lard, Rea, a Scotiſh baron, did impeach Ramſey and. Meldrum 

« for moying him to this conſpiracy.:. they denied it punRually, and no 

* witneſs could be E. ' Ramſey, a ſoldier, offered to clear himſelf 

* by combat, that he was innocent; and the appellant accepted of his 

* r. The king was deſirous: it ſhould be put upon a duel; and we 
* wee conſulted Wich, it What the offence was? 2dly Where the trial 


- 


_ * high and horrible treaſon, if that in the examinations were found true. 
s Adly, That the trial might be by an appeal of treaſon, upon which the 
combat might be joined;: but the king muſt make a conſtable durante 

24 2 leite, for the marſhal, could. not take the appeal without him: 

$ that. it muſt de after the Sanger civil laws and we were not. to 

|, eddie in it Likewiſe we. were of 0 


2 


ſitively denied it, and that there 


| ſeptime. . IEEE 


CCC 
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25. Proceedings in the Court of Chivalry, againff Mr. David Ramſey, 


of the Romanes, and Ramſey conſeſſing part, he might be guilty of t, 
whole charge. ; | 


* 


den ſaid, that Rey was not a competent witneſſe againſt Ray. 
fey, though for the king, for he was 47 2 criminis; W inimici 
for the firſt his bill made him ſo; for if Ramſey ſpake treaſon, ſo did Ry, 
for the ſecond, it appeareth by Rey's violent proſecution, and if al] Failed, 
his ſword muſt make it good; and ſo the defendant. was not bound 10 


Doctor 


willing. | 
But doctor Duck ſaid theſe reaſons did not currers guatuor pedibus. Some 
of the conſpirators with Cataline were revealers of the treaſon, and allowed 


as witneſſes. | | 
Doctor Reeves concluded, that although ſome of the lord Rey's wit. 


ſharper edge upon his (word when he entered the lifts; and that the Gad 
of right would fo weaken the heart of Ramſey, that it ſhould fail him 
when he took his ſword in hand. 4 | 3 

The holy-daies of Chriſimaſe drawing nigh, the court ordered, thy 
either party might repair to ſir Henry Martin, and poſſeſſe him with fur 
ther proofs, out of theſe witneſſes already examined, but of no other. 


| ſome ſmall debates, but no further matter or proots, the buſineſſe wa; 
briefly determined to be referred to the king's pleaſure, 
Which came to this account. That Hamilton's power with the king 


and returned to his command in Sweden, But this ſtory, though tedious, 
will enlighten us further to the truths of the Scorifb affairs. 


| © the conſtable and marſhal was, as it was before the ſtatute of the 35th 
* H. 8. cap. 2. and that ſtatute deviſed a way ,how to try. theſe foreign 
© treaſons in England, but did no: take away the other. We were alſo of 


tend it; and that a conviction in this appeal was no corruption of 
© blood or forfeiture at the common law. Sce Doughtis's caſe in Cole] 
© Commentaries, fol. 7 5, ſect. Eſcuage.” | 


IN order to a commiſſion under the great ſeal, dated the 24th of Novem- 
conſtab 


Philip earl of  Pembrook and Monigomery, lord chamberlain of the 
king's . houſhold; Edward earl of 
A houſhold ; James earl of Carliſe; Edmund earl of Mulgrave; 
Villiam earl of Morton; William earl of Stratherne ; Edward vicount 
Minbleton; Thomas vicount Wentwerth ; Henry vicount Faulklanl; 
and fir Henry Martin, judge of the high court of Admiralty; all of 
counſe] with the court; Gilbert Dethick being regiſter. And firſt //il- 
liam Seager, king of arms, preſented to the lord conſtable of England 


letters patents of the tenor following. "WIN 


| CAROLUS Dei gratia Angliz, Scotiæ, Franciz, & Hiberniz, rer, 

fidei defenſor, &c. prediletia & pert quam. fideli conſanguines & con- 
filiario noeftra Roberto comit. Lindſey ſummo cameraris Anglia /alutem. 
Cum officium conſtabular. Angliz, vacans. ex flat, ac Donaldus Mackay 
dominus Rea nuncupatus, in regno noftro Scotize oriundus, quendam Davi- 
dem Ramſey armiger, in 5 regno, neſtra | ortum, de  quituſdam con- 


| temptis & proditionibus contra nos in partibus tranſmarints adtis & 


perpitratis, in curia militari 2 intendit, et nobis ſupplicovit ſibi 
4 — ſuper appellatio ns predicta_exhibers : Nes in bac parte fieri vo- 
lentes, quod juſtum gf, ac de fidelitate & prouida circumſpect ione ve/tra pl.- 
nius. canfidentes, vobis conceſſumus oſſicium conſtaòular. Angliæ {bac vic) 
ad appellutionem prediclam Donaldi in bac parte, una cum predilecto & 
$77 gem deli conſanguines ac — pM Thoma cont? Arundel & 
urr. 'mareſchal. notre Angliæ, audiend. & fine debits terminand. et omnia 
4 ad officium conſlabulur. pertinent in cauſa & negotio. Ke faciend. 
& exercend. ſecundum leg m & conſuetudinem armaum_ & curiæ mi- 
litaris Angliz, vobis, ut pradictum eft, autharitatem damus & ommittimus, 
tenore preſentium: et ides vobis mandamus, quod circa premiſſa, una cun 
prefate Mareſcallo intendentes fitis, in forma predicta: damus aufem ducibus, 
marchionibus, |. comitibus,.... vicecomitibus,, baranibus, 7 ballivis, 
prepoſitis & miniiftris, & aliis. fidelibus noftris univer ſis &. fingulis, tam in- 
fra libertates, quam extra, tenore preſentium in mandatis, guad wohis. in pre- 
miſſic faciend., & explend.  intendent-s ſint, & carſulentes, reſpondentes, & 
auxiliantes, gquoties & prout per . vas_fuering ſuper Bec premoniti ex partt 
7 , In, cygus rei 2 * um has literas 22 Heri ftcimus patentes 
e me. ipſo apud Weſtm. uicgſimo quart, dit Novemb. anne regni noir! 
1. 7 e | 


9 0 J Ae ber e 
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Which letters patents being read by, the regiſter of the court, Donold 


lord Rea, the plaintiff, and Dauid Ramſey,... gentleman. of the king's 
priry-ohamber, defendent,: made their perſonal 2 Then . the 


" 
: 


Ly 
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| lord-marſhal ſpake in defence of the court of Ghivatry, and the manner 


: 


of proceeding. therein, according, to the; law and cuſtom of arms, 
newing; . 1 ee ne s 9301 Untis 7 
That it was legal and agreeable to right and juſtice, 36 any judicial 
« proceſs. in any other court of this realm 1 eſpecially hen che nature 
* of the cauſe fequired it. And that in theſe. latter ages this kind of trial 


* , 


© bath, not bin ſrequently, uſed, but that waz to be attributed to the pious 


qpiai., hat this proceeding before 
| Wn r WW. 4M 


i and peaceable government of the Rate, under, gut moſt happy and ff 


anſwer, nor to accept the challenge unleſſe he will, to which he is % : 


neſſes did not affirm what they might, it would encourage him to (et , ft 


And fo adjourned the court till Monday the ninth of January, when after 


pot all favour for Ramſey; and well rewarded in due time; and Re 4 
aving done the duty of a loyal ſubject, left the court and kingdom, 


© opinion that the ſtatute of 1 Mar. cap, 10. did not take it away nor in- 


ber, [16 I] there began a notable trial, before Robert earl of Lindſey, 
e of England; and Thoma: earl of Arundel and Surry, earl marſhal 

of England, in the court of Chivalry, judicially fitting in the Painted: 

Chamber at Meſiminſter; together with other honourable perſons, namely | 


orſet, lord chamberlain of the | 


and his moſt illuſtrious predeceſſors, the kings and queens 
of England, and the obedience and fidelity of the people of England; 
doch which are to be aſcribed to the favour of Almighty God, confer- 
ig this. bleſſing upon our nation above all the nations round 
ä us. IT | R 
mow lord marſhal further ſhewed; that it was an error in many, 
to.apprebend, that as ſoon as an appeal is brought into this court, it 
« was preſently to be decided by duel ; when as dueling was the ultimate 
. ll in defect of all others. And even then it was in the arbitriment 
. of the court, whether a duel ſhall be granted or denied.“ 
The eatl marſhal's ſpeech being ended, Arthur Duck, doctor of 
the civil law, made a ſpeech 9 the antiquity, juriſdiction, 
and neceſſity of the court of Chivalry, held by the lord high conſtable, 
with the. car] marſhal, eſpecially in caſes of treaſon, where the truth 
can no otherwiſe be diſcovered. | 
Then Rea and Ramſey were called into the inner court, and the one 
ſtood on the right hand, and the other on the left of the lord conſtable, 
and earl marſha | 
The lord Rea preſented his appeal in writing; and his petition for- 
merly exhibited to the king, was read in theſe words. 


dent king, 


Too the king's moſt excellent majeſty, 
; The humble petition of Donald lord Rea. 


Na humbly fhrwith, | 
c THAT whereas he having heard ſundry ſpeeches fall from Mr. 
6 David Ramſey, importing plots and practices againſt your royal 


the ſame. to your majeſty ; the truth whereof he is ready to maintain 
« with the hazard of his life, and deareſt blood, if he be thereunto re- 
« quired.,,, Now ſo it is (may it pleaſe your ſacred majeſty) that your 
« petitioner being informed (by his counſel) that theſe trials, by duel, 
or ſingle combat, are uitimum remedium ; and that a man may not ap- 
« pea) to this kind of divine 8 but where all poſſibility of diſco- 
« very by ordinary trials fail, and cannot be had. And whereas your 
« ſuppliant, at ſuch time as he diſcloſed all the practices which he heard 
from the ſaid Ramſey, and did withal diſcover what he heard likewiſe 
6 from Robert Meldrum ; againſt whom alſo. one captain 
« wick, hath been examined, and the examination of Meldrum taken 
| © thereupon. And your ſuppliant conceiving that if Meldrum be guilty, 
== *© the ſaid Mr. Romſey cannot be innocent, your ſuppliant therefore, not 
| © out of any inclination to decline the combat (as God who knoweth his 
« heart can witneſs with him) but only out of his ſincere deſire to have 
© the truth diſcovered, in a caſe fo h 
* ſafety, honour and government, moſt humbly prayeth, that you would 
© be graciouſly pleaſed, that Meldrum may be Kak proceeded againſt ac- 
| © cording to law; and if upon his tryal, the conſpiracy affirmed by your 
« petitioner do not fully appear, he ſhall then with all alacrity (as in a 
* caſe which otherwiſe cannot be cleared) juſtifie his aſſertions to be 
* moſt true: either as a defendant againſt the ſaid Romſey, who de- 
* manded the combat of him before your majeſty, or as a challenger if 
© the court of Chivalry ſhall ſo award; and ſhall be bound in all duty 
ever to pray for your majeſty's long lite and happy reign.” 


. The petition being read, the lord conſtable, with the counſel of 
the other nobles, declared his majeſty's | pleaſure, that this cauſe 
| een in this court, and gave the appeal to be read as fol- 


£4 ['N the name of Ged, Amen. Before you, moſt illuſtrious and right 

+ honourable lords, Robert earl of Lindſey, conſtable of England, 
* and Thomas earl of Arundel and Surry, marſhal of England, or your 
© lieutenants in this court-martial: 1 Donald lord Rea do accuſe and 
q 3 thee David Ramſey in the monthjof May or of June in the year 
* of our Lord 1630, and in the ſixth year- of the reign of our lord 
* Charles, by the grace of God king of e Scotland, France, and 
Ireiund, being then alone in my ſhip within or near the port of Elſinore, 
in the kingdom of Swwede/and, in the upper part or deck of the ſaid ſhip, 
* when thou hadſt this diſcourſe or the like, and ſpakeſt theſe or the like 


of England, and that there was nothing to be looked for but deſolation 

and Change of religion, and therefore you had retired: your ſelf thence, 

| ©. lince no honeſt man could live there, and with many ſuch diſcourſes 
you laboured to poſſeſs me: to which my anſwer was, the Lord mend 
thoſe evils, and no remedy but patience. By God, Donalu, ſaid you, 

(Iwill uſe your own e 

©. you had brought as much gold with you as would maintain you at the 


. 


and liberate honeft men from ſlavery. I deſired if you could tell if the 


1 


* bad at home. Lou ſaid, none. I aſked you what religion my lord 
Bi marqueſs was. Vou ſaid, a good proteſtant, and before it be long. he 

$ would let the world fee his deſign. was for the defence of his religion, 

| And the glory of God, and that he ſhould have an army ſo well provid- | 
k ed with brave men, and all warlike proviſion, that he ſhould not need to 

2 Mafraid with whom be encountered. 1 aſked you what advantage Was + 
es to. wake a free paſlage for the goipel in Germany, if we loſt 
"Fat home.... You ſaid there were many honeſt men in our land, ſpeak- 
een addiag, if we had onde an army over, what would you 
e ſhould: rake a fart to ſettle them alſo, ſor ere it de eng 
en will go togerher dy 5, ears, Se <loGng that 
e eure; he ſays at. laſt, ſoms fuch ching perhaps it intended, 


' "it yy 2 


„ 


on an Appeal of High-Treaſon. 


« crown and realms, did, according to his duty and allegiance, reveal | 


ame, Borth- 


ighly concerning your majeſty's 


1* to 


words to me in Engliſb, viz. - You told me many abuſes in the court 


we muſt help God to amend it, Vou told me 


x rate of ſi pounds a day for three years, and you aſſured me before that 
time would expire, God would raiſe up ſome men to defend his church, | 


* marqueſs.of Hamilton would come over. You faid he would the mor- 
row or next day. After. I aſked you what content my lord marqueſs | 
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© but I will not tell you more, for my maſter's feerets ate dear to me. 
© The third night after, in an iſland, you told me, that Alex. Hamilton 
© and fir James Hamilton were to go for England, and you for Holland. 
© and in the mean while pretended your ſelf willing to do me ſervice in 
© England, I told you had a promiſe of the reverſion of Or#ney from 
© the king my maſter ; if the marqueſs would mediate with his majeſty 
© for it, he would do me a great kindneſs, and J ſaid, it were good for 
© my lord to have a friend in that place for his ends. You moreover 
aſked me, if there were good harbours in Orkney, or in my land, 
or in any part that might be fortified. I ſaid, yes. You faid, by 
God, it was to be thought upon; and you defired leave to think upon it 
that night, and on the morrow you and Alexander Hamilton did deſire 
me to write a general Jetter to the marqueſs, with truſt to the bearer 
Alexander Hamilton, concerning Orkney, leſt letters ſhould miſcarry, 
with great aſſurance of true friendſhip from your maſter, if I would con- 
tinue conſtant in reſolution, and ſo I gave you my letter. 5 
Aſterwards in March laſt paſt, you came to me from the Hague in 
the Low-Countries to Amſterdam, where you ſtayed with me eight days, 
and delivered me a letter from the marqueſs, only of compliment and 
thanks ; and you told me all went right with the marqueſs, that he had 
gotten from his majeſty 10000/. in England, and the wine cuſtoms of 
Scotland for ſixteen years, which the marquels would ſell, and all things 
went on without any demur or obſtacle, and the only ſtay was for want 
of arms, ammunition, and eſpecially powder, and deſired me to put in 
hard with the Swell ſb ambaſſador, which I did; and you told me, that 
the marqueſs had writ to you, that if the arms and other proviſions 
were obtained, they ſhould be ſent to England, and not to Srotland; at 
which you did marvel, becauſe his lordſhip had changed his reſolution, 
being all the other proviſions were ſent to Scotland. Alſo you told me, 
that my lord had ſent over a man to receive them, as I defired, I told 
vou the letter, which Mr. Lindſey brought me, deſired the arms to be 
« ſent to England. You ſaid, though the arms were had, yet you would 
not ſend them till you had further order from the 3 and you de- 
© fired me to haſte to you the anſwer thereof. In the end you told me 
you had evil news to tell me, that the marqueſs's lady was brought to 
© bed of a child. | rr $65 . 
* Some few days after, in March or April laſt paſt, at Delf in the Lou - 
Countries, I told you that I had a letter from the king of Sweden to the 
* king of Britain, deſiring ſome ſhips for the marqueſs, Vou ſaid 
the marqueſs and I muſt 4 of that, for then they will think that 
© we mean to take their land from them with their own ſhips: I aſæ- 
© ed you, where our forces ſhould meet. You anſwered me, on the ſea. 
© I aſked you, where we ſhould land. You ſaid in ſome part of your 
old maſter the king of Denmark's country, You aſked further, 
* what think you if we ſhould plunder ſome nook of his land, and 
* thereafter go where we pleaſe; for we think he will be the only man 
* that will be moſt againſt us. I anſwered, I am content; for he 
6 reſts in him more than you all. I aſked if my lord was to raiſe any 
men in England. You aid, one regiment. I aſked you if they would 
© be true to us? You ſaid that' there were Engliſb that my lord was as: 
much aſſured of as of any Scots. J aſked, where we ſhould. make 
© theſe meet. You ſaid at Harwich or Yarmouth. I aſked if they were 
* fortified. You ſaid, that no parts of all thoſe coaſts in England or 
© Scotland could hold us from landing. I told you that I feared Mr. 
* Meldrum was an evil ſecretary. You aſked me wherein. I ſaid, | that 
* Meldrum had told me many things, and that I thought he had told it 
to others. Vou ſaid Mr. Meldrum knew ating thereof when you 
came from England, tho' he might well ſuſpect, and that he ſpake once 
to ou to that time, as if all were ours, and that you had great patience 
old your hands off him although he was your couſin, I told you, 
that I was not a ſouldier of fortune; but had bread at home, and might 
live without hazarding my ſelf in the fortunes of war; yet notwith- 
* ſtanding that I would hazard my life and fortune with the marqueſs, 
only that I would know the buſineſs. You anſwered, you would 
© tell me no more of your maſter's ſecrets ; but that you would write a 
letter with me to the marqueſs, and When I came there, the,marqueſs 
would infuſe in me that which you would not; withal you deſired me 
not to tell the marqueſs what had paſſed betwixt you and me, where- 
by the marqueſs-ſhould have all the thanks to himſelf; adding that 
* he was very cloſe, and that he would diſcover himſelf to them that 
* he knew would hazard. with him That my brother-in law | Seaforth 
* knew all, and that the marqueſs truſted him much. I aſked you what 
* was done in my bulineſs 0 Torx. Vou told me, nothing till my 
* coming, and ſaid, it might be I fhould have it better cheap than to 
pay the duty of it; and you told me England had made à peace — 
* Spain, very prejudicial to Holland; and that Spain and France were 
* both ſtriving mo ſhould firſt drink up England, but you hoped we 
* ſhould prevent them both. | Beſides, you told me the lack of powder was 
* the greateſt let. As for arins we might get-help;thereof in every hauſe, . 
and that we had reaſonable proviſion thereof already; and that my lord 
had written to you that he had go. pieces of cannon great and ſmall al- 
ready — [ defired you to go in perſan and ſpeak to the Swedihh 
ambaſſador for the powder, and to advertiſe me in the Brill. of his 
: anſwer, that ſo I might aſſure. the marqueſs what he might expect; 
and 5 did ſend a letter by one of your on men to the Brill, to har 
me that you were with the ambaſſador, and hoped to have that which 
we ſpake of. You aſked my advice whether it was beſt to croſs! the 
* ſeas once, or to go on bravely, I anſwered, dilaym were not god, which 
a 8 condeſcend unto, or you. uſed words and ſpegcbes to that 
L . . biiow503 38 bluoy: 
But if thou the ſaid David Ramſey hall deny the premiſes, or ſay thon 
© hadſt not the ſame diſcourſe; or 4 the ame eg ik me, at 8 
« ſaid times and places ;, I the aforeſaid Denald lord R ſay and 
*. affirm, that thou Dawid Romſey att 4 fulſi tr aitor,, and. left: fal. 
And in ciſe the premiſes:cannpr/ather wiſe! be found. aut by the,yeprence 1 
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* of this court, ptoffet my ſelſ ceadyyhyitbe; help) of God, 40 e 1 
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« juſtifie this my accuſation and appeal, by my body upon thy body, ac- 
* cording to the laws and cuſtoms of weapons in a duel, to be per- 
*\ formed in the preſence of our lord the king, c.“ | | 
Which challenge being publickly recited, the ſaid Donald lord Rea, 
the party challenging, threw his glove in the court, of 'a red or 
brown caldur, for a pawn or pledge, in preſence of the aforeſaid lord 
conſtable, and Thomas lord marſhal, in confirmation of all contained 
in the bill and challenge. , ot ben | bt; 

Ten the ſaid David Ramſey anſwered, in his own perſon, and ſaid, that 


© the ſaid bill and appeal was and is falſe, and that the ſaid Donald lord 


© Rea; the appellant or challenger, did lie falſly, and that he was ready 
© to juſtify and prove this in Gel, according to the laws and cuſtoms 
* of arms, and of this court, 'by his body upon the body of the ſaid 
Danald lord Rea, as it ſhould ſeem good to the court.“ 

And thereupon in confirmation and juſtification of the premiſes, he 
threw his glove.in the court, of a white colour, for his pawn, or pledge, 
in preſence of the lord conſtable, and earl marſhal aforeſaid ; which 
gloves reſpectively Richard St. George, otherwiſe Clarenceux, king of 
arms, took up and delivered into the hands of the ſaid lord conſtable with 
due reverence; and the ſaid lord conſtable, together with the earl mar- 
ſhal, committed them to the cuſtody of the aforeſaid regiſter of the court. 
Then the ſaid lord marſhal arreſted, as well the ſaid lord Rea the chal- 
lenger, as. the aforeſaid David Ramſiy eſq; the defendant. And the 
 faid Donald lord Rea produced fir Robert Gordon, fir Pierce Croſby, fir 
Walter Croſby, and fir William Forbes knights and baronets, and William 
Innis eſq; for his ſureties, who obliged themſelves all, and every of them, 
& aiuijum & conjunctim, to our lord the king, for the ſaid lord Rea, 
body for body, that the ſaid lord Rea ſhould duly profecute this aforeſaid 
challevige to the final and laſt determination of the ſame ; and that in 
= mean. time the faid lord Rea ſhould keep the peace of Wu lord the 

in inſt all and every of his lieges, and eſpecially againſt the afore- 
ald use Ramſey N , | 22 

And the ſaid David Ramſey produced for his ſureties, the right honour- 
able James earl of Abercorne, and Robert earl of Roxboraugh, Then the 
earl marſhal aforeſaid releaſed Donald lord Rea the challenger, and the 
aforeſaid David Ramſey defendent, from the aforeſaid arreſt, and at their 
requeſt xeſpeQively delivered their bonds of ſuretiſhips to be cancelled. - 

Aſter this there was read in the court, the lord Rea's petition to 
the king, for divers noblemen and others. to be of his counſel in this 
cauſe ; whoſe. names he preſented in a ſchedule annexed, as they are 
here recorded. * nbi; | 

93 To the king's moſt excellent majeſty, 


De humble petition of Donald lord Rea. | 
«. T1 Umbly beſeechin r | majeſty in this cauſe of appeal 
c H 2 2 David Remiy in vey — of | Chivalry,, to grant unto 
« the ſaid petitioner, that he may have the parties, whoſe names are in 
the ſchedule hereunto annexed, to be of his counſel in the ſaid court, 
And be ſhall daily pray for your majeſty's long life and happy reign 


* 


over us.“ 


George earl of Lyney, lord Gordon. 
Mikes vicount 55) 

Theobald baron of Prin, Ap | { 
Maurice Roch, ſon and heir of the vicount Fennoy. 
'  Donnough Mac Charity, ſon and heir of the vicount Muſtery 
Sir Robert Gordon, + ie 
git Pierce Creſoy. 

13 Sir Walter Croſby. > 
Sir William Forbes. 


IF ough O Conne Sligo, © 8 b | 24 
70 Hay efqj of his majeſty's body. a 
Milliam Jnnis eſquire. ne e | 
4 De. Rives. : Dr. Duck. 


Mr. Selden, by” | | | 


| Upon which his majeſty iſſued out the following order. I 7 
. Mt is his ni 8 * en that only theſe ſhould ſerve, both for bis friends 


# 


\ 4 


te adviſe him, and his counſel to plead for bim. 
3 1. ;  Ramſey's defence, 5 ö 
1 the nome of God, Amen. In the preſence of you moſt illuſtrious 
and right honourable Nobert earl of Lindſey, conſtable of England, 
and Thomas earl of Arundel and Surrey, marſhal of * or your de- 
puties in your court marſhal; I David Ram/ey eſq; deſendent, ſay and 
affirmy' that all and every the things contained in the ſaid pretended ap- 
peal and accuſation, were and are fal ſe, and ſuggeſted and propoſed againſt 
me malielouſiy, and againſt truth, excepting What follows at the time 
and place under-written, I had the under-w 
to the ſame rect, and no other, vis. en 
. I David 'Ranſey being wich thee Donald lord Rea, in the month of 
May or June, as it js in the ſald bill mentioned, and in the ſhip there al- 
ſo mentioned, being in or near the pott there mentioned, thou deſiredſt 
that I would tell thee, if the -marqueſs of Hamilton would come over 1 
and I an(wered he would. And you afking me of what religion the lord 
— was, I ſaid, « S and - before it be long, he 
would let the world ſee his deſign was for the defence of his religion, and 
the glory of God. And er whether he would edme over 
wien an army; I faidg yes wich an army of brave men, and all warlike' 
ploviſien, that he cared not with whom he entountred. Which paſſages, 
q 

| 
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udn often and better recullecting of 'my-memory and thoughts than 
heretofore,” I do now remember. And you the Ne Donald lord Rin, 


'| defired me to ſpeak my ſelf to the Swe 
to advertiſe you of his anſwer, that you might 


called Jobn 


teen diſcourſe with thee, or |. 
+ 74411 | abſenting himfelf- from ſuch zppearance; or —— 11mm eye? 
ne 


bart date under your chu wo reßiments of ſould iers in ſerviee 
an,“ 3 l 92 


28. Proceedings in the Court of Chivalry, againſt Mr. David Ramſey, 


of the king of Swedland, and then and there of thine own accord ſaying 


to me, thou wouldſt get leave of the ſaid king to join your ſaid two te- 
giments with the ſaid lord marqueſs his forces, and ſerve the ſaid king 
in the wars under the lord marqueſs, I kindly accepted that motion ot 
yours, and defired to confirm it in you; and I told you, that Alerande- 
Hamilton and fir James Hamilton were to go ſor England; and you told 
me = had a promiſe of the reverſion of Or#ney from the king your 
maſter, if the marqueſs would mediate with your maſter for it; and | 
and Alexander Hamilton did defire you to write a general letter to the 
marqueſs, with truſt to the bearer Alexander Ham lion concerning Ort. 
ney; and aſſured you of the ſaid marqueſs his friendſhip, if you would 
continue conſtant in your reſolution, in joining your regiments with the 
lord marqueſs, when he ſhould come over, and you gave a letter ac. 
cordingly. Afterwards in March laſt, I being then at the Hague in 
imploiment for providing furniture for the ſaid marqueſs his companies, 
which were to go over into the'king of Swedland's ſervice, came to you 
from the Hague to Anfterdam, being earneſtly invited thereunto by ler. 
ters from you; where | ſtaied with you eight days, and delivered to you 
a letter from the marqueſs only of complement and thanks for your 12 
to join your regiment under the marqueſs his command. And I told 
you all went right with the marqueſs, and that I heard he had gotten 
from his majeſty 100004, in £ngl/end, and the wine cuſtoms in Scotland 
for ſixteen years, which he would ſell; and all things for his coming 
over with his forces went on without.any demur or obſtacle; and the only 
ſtay was, for want of arms and ammunition, eſpecially powder, and de- 
fired you to put in hard for that with the Swediſb ambaſſador, which you 
did after the premiſes. And in March or April laſt, in Delf in the Low- 
Countries, you told me, you had a letter from the king of Sweden to 
the king of Britain, to defire ſome ſhips for the marqueſs. And you 
ſaid further, that the king of Seder ſaid, he had no ſhips to ſpare of 
his own, but he would write to our king for ſome for him; and that he 
the ſaid king of Sweden would allow 40000 71x: dollars for the entertain- 
ment of the ſaid ſhips to be always in readineſs upon the motions of his 
army. You alſo aſked me, if my lord marqueſs was to raiſe any men 
in England. I anſwered, I heard Yo was to raiſe three regiments in Eng- 
land, and three in Scatland. Lou aſked me where thefe forces ſhould 
meet. I anſwered, on the fea. You afked where they ſhould land. I 
anſwered, I was doubtful where, becauſe the rendezvous ' was to be ap-. 
pointed 5 the king of Sweden. You ſaid further, that you was not a 
ſouldier of fortune, that you had bread at home, and might live without 
hazarding your ſelf in the fortunes of war; yet that you would hazard 


your life and fortune with the marqueſs. I anſwered,” I knew no more 
of the marqueſs his defigns, than I had then told you, but that T would 


write to the marqueſs to commend to him your forward affection to 
his ſeryice, or to that purpoſe, I told you, that ſince my being in Hol- 
land, I did perceive the Hollanders did conceive, that England had made 
a peace with Spain very prejudicial to Holland; and that divers of them 
had faid ſo in my 24. : which paſſages concerning the ſaid peace, 
upon often and better recolleRion of my memory and thoughts than here- 


tofore, I do now remember. And I alſo told you, that the Jack of 


powder was the greateſt ſtay of the marqueſs his coming over; and you 
1Þ ambaſſador for the powder, and 
might. aſſure the ſaid lord marqueſs 
what he , v. expect; and I did ſend one of my men to the Brill, 
ompſen, to ſhe w you I was with the ambaſſador, and hope 

to have what we ſpoke of. 
But whereas thou the faid Donald lord Rea in thy ſaid pre 


o 


tended ac- 


cuſation or appeal doſt affirm, that I faid other words to thee; than ſuch 
as are here ſet down in this my defence: I the aforcſaid David Ramſey 


ſay and affirm, that thou lieft falſiy, and art a falſe calumniator, and oughteſt 


to be puniſhed with the puniſhment of a falſe traitor ; and I offer my ſelf 
| ready to 


rove and juſtify, by the help of God, this my defence and ex- 
ception, by my body upon thy body, 'according to the law and cuſtom of 
ar ms in a duel, to be performed in the preſence of our lord the king. 


And I humbly and inſtantly deſire, that a day and place may be affigned 
for the ſal dual, 66 1 es Et 2303 2 0 


Then was read in court the petition of David Ramſey to the king, 
beſeeching his majeſty to aſſign him the perſon, whoſe name was written 
in the ſchedule annexed, to be of counſel with him in this cauſe. I he 
name written in the ſchedule was Mr. Dr. Eden. The witneſſes in this 


| cauſe were commanded to make their perſonal appearance in the /court, 


and were there examined; and divers letters written, as well from 
e Hamilton as from Ramſey to the lord R, were then pro- 

Mr. Ramſey had bin releaſed from imptjſonment in the Tower upon 
bail, and his promiſe to appear before the earl marſhal of | England, or 
ſuch other perſons as his maj 
as ſhould be aſſigned unto him, upon three days warning; in the mean 
time ta keep the peace, and to confine himfelf to Richmond, having the li- 
berty of three miles walk, with this acknowledgment, that in caſe of 


be necounted guilty of the Trime; for which he ſtood committed, 
for the performance of this engagement, the earls of Abercint and Rox- 
borough entered into à bond of four 1h»yſand pounds to the Kitig; 

A while after Ramſey entered in 'the'court à proteſtation of the tenor 
following. Y g ö N . $55 5x 207-981 As bas ar xx wilt n 4 
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* concerning this pretended enuſe; Le Have; inf "obedience und cbnfor- 
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| moderation in his defence. And he further ſaid, that now it ſeems 


| of Henry the 84%; and that the ſtatute of 26th and 35th years of that 


| conſtable, and he the earl marſhal, according to the king's letters pa- 


quieſee in his forementioned bill of appeal. Whereunto he anſwered he 


on an Appeal of 


whereas at my firſt appearance, upon fight of my lord Rea's bill, Lac. 


© cepted of the trial by combat, and ever ſince avoided and waved all 
« courſes uſually propoſed by defendents to avoid the combat, which at 
« this preſent I am ready to entertain; and whereas ſince from the pre- 
e miſes, and the lord Rea's pretences of proving new matters, the final 
« decree in this cauſe, to my great prejudice in my other occaſions, hath 
« bin from time to time put off, and nothing as I conceive, under fa- 
« your of this honourable court, proved againſt me, either to convince 
« me of any matter objected againſt me, or to urge me by the law of arms 
« to ſubmit my ſelf to trial by combat, if I had a defire to decline it: I 
« do here again once more, and that moſt inſtantly, defire a certain day 
and place to be aſſigned and decreed for the combat between the ſaid 
« lord Rea and me, for the trial of the matter in iſſue betwezn us in this 
© Honourable court; and I do with all humbleneſs deſire of this ho- 
« nourable court, that after all theſe delays uſed on the lord Rezx's be- 
« half, I may now betake my ſelf to my ſaid firſt intentions; and therefore 
« | do proteſt, that ſo much as in me lieth, I do now diſingage, and do 
« dcfire this honourable court for ever after this time, to hold for diſ— 
« engaged thoſe honourable perſonages that are bound for my perſona! 
« appearance; and I do humbly deſire to know what his majeſty's fur- 
« ther pleaſure is concerning me, ſince I came hither upon his majeſty's 
command by letters, and am here ready to ſatisfy my loyalty as his 
« faithful ſervant, with the hazard of my life.” 

And ſo inſtantly defiring and urging to be releaſed of his obligation, 
and that his ſureties might be likewiſe releaſed, he was remanded to 
the Tower of London, and his ſureties were releaſed, and the bonds were 


rendered to them. 


At another ſitting, when Dr. Duck moved divers things in behalf of 
the lord Rea, declaring, that with due reverence he ſubmitted to the 
court in all things; the earl, marſhal made anſwer, that the lord 
Rea had governed himſelf in the whole proceſs of the cauſe with much 

rudence and moderation, and wiſhed that Ramſey had uſed the like 


neceſſary to lay open the ſeries of the whole buſineſs: and ſo continuing 
his ſpeech, he ſhewed that our ſovereign lord the king, ſo ſoon as he 
had ige of the crime objected, did uſe all diligence to find out 
the truth, and called the parties before him; and the lord Rea con- 
ſtantly affirmed the truth of thefe things, and offered to juſtify the ſame 
with the hazard of his bload and life; and Mr. Ramſey on the other 
part with the like conſtancy denied the accuſation, and ſaid, he would 
prove it falſe againſt the lord Rea by duel, if it ſeemed good unto his ma- 
jeſty; and that the king obſerving the confidence of the parties, and 
the defect of other proofs, and the parties free choice of duel, conſulted 
about the way of a public duel by the authority of this court, and took 
care to be informed of the proceedings and cuſtoms thereof. That it was 
cettain, that this court was the only publick judicature, to which the 
cognizance of treaſons committed beyond ſea appertajned before the time, 


king, concerning another manner of proceeding therein, was not deroga- 
tory to the authority of this court, but only ſuperadded another way of 
trial, That all private duels were accounted and are unlawrul ; but pub- 
lick duels, decreed by the authority of this court, were always granted to 
be lawful in caſes of treaſon, when for the ſafety of the king and ſtate 
the truth would not otherwiſe appear. That his 7 therefore con- 
ſented to the requeſts of theſe parties, that they ſhould fight a duel for 
the diſcovery of the truth in this behalf ; and therefore he conſtituted 
and confirmed this court under the great ſeal of England. That the lord 


tents, together with thoſe noble perſons that were of counſel with the 
court, had heard with patience whatſoever was alledged on either ſide ; 
and that there were three ways of determining-things of this nature in 
this court uſed by our anceſtors. 1 

Firſt, to abſolve the accuſed ; which in this caſe, the nature, qua- 
lity, and circumſtances of the fact and crime objected being conſidered, 
cannot be, | 

Secondly, to condemn the accuſed, when the truth of the crime ob- 
jected evidently appeareth by witnefles, or any other way; which in 
this caſe hath not been, nor Lene poſſible to be, when out of the accu- 
ſation it ſelf, it appeareth, that the words were ſpoken ſecretly, and not 
before witneſſes. | 

Thirdly, by way of publick duel, to the decreeing whereof the lord 
conſtable and himſelf, with the aſſent of thoſe honourable perſons of 
counſel with the court, did intend to proceed. | 

Then the lord conſtable together with the earl marſha] demanded 
of the parties, whether they had any thing more to ſpeak or propound 
in this cauſe. They ſeverally anſwered they had nothing more. The 
forenamed lords aſked the lord Nea, whether he would finally ac- 


would therein acquieſce, Then they aſked Ramſey, whether he would 
acquieſce in his anſwer to the bill of appeal. Whereunto he alſo anſwered 
that he would therein acquieſce. After this, the regiſter read in court 
the lord Rea's bill of appeal, and Ramſey's defence in the preſence of 
the parties. Preſently the lord Rea, ſealed his bill with his ſeal at arms, 
and ſubſcribed his name with his own hand. After the ſame manner 
Mr. Remſey ſealed and ſubſcribed his anſwer. | +. 
Then the lord conſtable taking the appeal in his hands, and folding it | 
up, Put it into the glove, which the lord Rea had calt forth in the court 
fora pawn in this behalf and held the bill and glove in his right hand, 
and in his left hand the anſwer and glove or pawn of David Ramfey ; 
and then joyping the bill and anſwer, and the gloves, and folding them 
together, he, with the earl marſhal, adjudged a duel between the parties 
undeythis form of words. £0100 PRE 2 


In the 'name : God the Father the Son and the Holy-Ghoſt, the Holy 


129 


we, as his vicegerents under the meſt excellin! prince in Chriſt cur lerd and 
king, by whom we are deput.d io this, do admit you the Cs Donald 
lord Rea, the party challenging, and you the aforeſaid David Ramſey, the 
defendent, to a duel, upon every accuſation contained in this bill and the an- 
fwer to the ſam? ; and we aſſign unte you the tibe fh day of the month of April 
next following, betwien ſun and ſun, in the fields called Tuttle-Fields, in 
or near Weſtminſter, in the preſence of our lord the king, to do and per- 
form your parts to your utmoſt power reſpettively. 

And we wil! and enſoyn you the aforeſaid lord Rea the challenger, ts be in 
the aforejaid field, and within the liſi there, between ſeven and nine of the 
clocꝶ in the ferenoon of the aforeſaid day. Aud we enjoyn yiu the aforeſaid 
David Ramſey the deſendent, to be in the field; in the aforeſaid lift between 
nine and eleven of the clicb in the fornon of the ſaid day, upm peril attend- 
ing you reſpectively in that behalf. 


High-Treaſon. 


Which decree and final ſentence pronounced, the lord Rea cravin 
pardon of the court, ſpake to this effect. Firſt, he gave thanks to the 
lord conſtable, the earl marſhal, and the reſt of the lords, that they had 
with ſo much patience and juſtice heard and examined this cauſe, and 
for the juſtice therein exerciſed, eſpecially for the ſentence already given, 
Then he proteſted before Almighty God and that court, that be had re- 
vealed nothing againſt David Ramſey, or any other, for malice, or ha- 
tred, or hope of reward, either gain, or honour, but only out of his 
faithfulneſs, to our lord the king, and for the ſaſety of his flouriſhing 
kingdoms, knowing that nothing is more pernicious to kingdoms and 
commonwealths than inteſtine wars. He profeſied that if he himſelf had 
not revealed the premiſſes, but ſome other acquainted with the treaſon 
had firſt diſcovered it, he without all doubt had deſerved the death of a 
traytor. And whereas it might be ſaid, that he by revealing it had ha- 
zarded his own life: to this he anſwered, that he was unworthy of all 
honour, yea of life it ſelf, that was not ready to lay down, much more 
to hazard his own life for the ſafety of king and kingdom. And where- 
as he might ſeem in the proceſs of this mb to have declined a duel; he 
defired to be underſtood that whatſoever was done in that behalf, he did in 
hope and expectation, that the treaſon, which was communicated to many, 
might be ſome way brought to light; for he did neither diſtruſt his 
own cauſe, nor fear the perſon of his adverſary, nor any other in ſo juſt 
a cauſe, only in this he grieved, that an adverfary, equal to him in birth, 
degree, and nobility, was not offered. And whereas many wondered 
that he would hazard his life for revealing words, whereof he was doubt- 
ful, whether they would amount to treaſon or not; he ſaid, he knew 
much more concerning the treaſon, than what was containcd in this 
bill, which, by the interpoſing of authority, was for juſt cauſes yet to 
be ſuppreſſed. | 

As for the duel now decreed, he profeſſed, that he embraced the ſen- 
tence with all chearfulneſs, and deſired no further delay of the combat, 
than that in the mean time he might provide himſelf with ſuch neceſſa- 
ties for this due] as became his ſtock and kindred, and the combatant 
and champion of ſo great a king. That he had no private hatred to 
the perſon of David Ramſey, but was now to encounter him, being by 
the court declared his publick enemy. And ſo having prayed to God for 
his majeſty's ſafety, and happy government, and imploring the favour 
of the court, he made an end of ſpeaking, | 

After this the court afligned to both parties a day, whereon to make 
ſuch propoſitions as they would think fit. n ha | 

Then the lord Rea deſired, that the crimes and words, by him objected 
in his bill againſt David Ramſey, might be declared treaſonable, and 
that Ramſey were guilty of treaſon, if he uttered thoſe words: which the 
court with an unanimous conſent did declare fo, and adjudge. . 

Ramſey moved, that a ſhorter time, and ſome day within the 12th of 
April, might be aſſigned for the duel, ſaying that he would ſoon compel 
the lord Kea to confeſs the falſhood of the crime objected, if he 
would meet him in place convenient. | | 

The lord marſhal anſwered, that the day was determined; and fur- 
ther intimated to both parties that they were to be attached and kept in 
ſafe cuſtody, if they gave not ſufficient caution for their appearing at the 
day and place appointed, and in the-mean while for keeping the peace. 
For the performance whereof on his part the lord Rea produced ſureties, 
namely ſir Pierce Criſiy, fir Wiſliam Forbes, fir IValt.r Croſby, knights 
and baronets, and Mlliam Jones, elq; who bound themſelves to the 
king body ſor body. 8 : A 

Then Mr. Ramſey being aſked, whether he would bring forth ſureties, 
anſwered, that he was ready in the word and honour of a gentleman, 
to oblige himſelf to whatſoever in that regard ſhould be by the court en- 
joyned ; but as for ſureties that he had none, or at leaſt deſired none; 
that it was troubleſome. for him to 7 noble perſons, Who had in 
other reſpects interpoſed in this behalf. Whereupon the lord Rea's ad- 
vocate deſired, that Rau ſey be committed to the Toer till the day appoint- 
ed for the combat, | is nn 
Then Robert earl of Roxborough publickly offered, and ſaid that him- 
ſelf and James earl of Abercorne were ready to put in caution for Ramſey, 
if the court would admit them; and Malter earl of Balclaugb made the 
ſame offer; and the court admitted them, (although the lord Rea's ad- 
vocate alledged many things to the contrary) and they became bound 
OR IN Whereupon Ramſey was relzaſed from his impriſonment 
in the Tower. . mo . 1 
The lord conſtable and earl marſhal admoniſhed both parties to keep 
within the boynds aſſigned them, to wit, that the lord Rea ſhould not 
go weſtward beyond Charing-Groſi, nor Mr. Ramſey beyond I/hiteball 


eaſtward. Theſe bounds they might not paſs without the ſpecial li- 


cence of the court, or ſome juſt and reaſonable cauſ. e 
The weapons, which the court aſſigned to the combatants, were a 
ſpear, a long ſword, 2 ſhort ſword, and a dagger; each of them with a. 
Then the lord Rea preſented theſe proteſtations to the court. 


2 Mu Trinity, wha is one, and the only God and Judge of baitels ; 
OT, 1. | | | | g 


\ 


Firſt, he did humbly deſire of the right honourable judges the lor! 
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140. 
conſtable and earl marſhal, that his arms and weapons might be aſſign- 
ed him for to aid himſelf therewith againſt his adverſary in the day 
and place to him aſlizned, and alſo in any other day and place, if any 
ſhould be aſſigned him; and that he might have no weapon of advan- 
tage, and that he might be received into the liſts or field with thoſe arms 
as ſhall be aſſigned him, and armed in what fort he-ſhould pleaſe ; and 
that he might have with him all other things needful and accuſtomed by 
right to aid himſelf at need againſt his adverſary, although they be not 
expreſsly written; and deſired that his adverſary ſhould have no other 
weapon, nor of other ſize than thoſe, that he the ſaid lord Rea ſhould 
have; and if the ſaid adverſary ſhould bring into the liſt any other wea- 
pons, or of other ſize than the court ſhould aſſign him, that ſuch 
weapon ſhould be taken from him, and that he be allowed no other. 

It ſeemed reaſonable to the court, that he ſhould be received into 
the liſts armed as is fit: and as for the weapons, was to have a ſpear, 
ord, a ſhort ſword and a dagger, each with a point, as above 


a long ſw, 
ſaid, and for the reſt the court would do reaſon, according to the cuſ- 


tom and law of arms. 

Itam, the ſaid challenger did pray, that his counſel might be receiv- 
ed into the lifts or field with him, for to counſe] him what ſhould 
be needful, and that he might have a chirurgeon with his ointments 
and inſtruments to ſerve and aid him when need required; and he did 
prays that his counſel might remain with him, until the words Jer 
es armes were cried, | 

The court willeth, that he ſhall have ſufficient counſel, a chirur- 
geon with his ointments and inſtruments within the faid liſts, as apper- 
taineth, vntil-the words /efſer les armes be pronounced. 

Htem, he did pray, that he might have, within the ſaid lifts or 
fields, à ſeat or pavilion, or other coverture to reſt himſelf; that he might 
have bread, wine, or other drink, iron-nails, hammer, file, ſeiſſars, bod- 
kin, needle and thread, armorer and tailor with their inſtruments, and 
other neceſſaries to aid and ſerve him in and about his armour, weapons, 
apparel and furniture, as need required, | 

The court willed, that he have a ſeat and ſuch coverture as he ſhall 
pleaſe, without fixing any thing in the ground, bread, wine, and 
other neceſſaries, in ſuch caſes requiſite, till the words Aer les armes 
were pronounced, | | 

Jtem, he did pray, that he might have liberty to make trial of his 
arms and weapons within the field, to put them off, and to put them 
on, and change them at his pleaſure; to nail, faſten, or looſe his arms 
and apparel, and other things needful; to eat and drink, and to do all 


other his neceſſities. ä 
The court granted, until the words ier les armes were pro- 
nounced. | 
Item, he did pray, that after he did once come into the field and 
liſts, that his adverfary ſhould not be permitted to make him ſtay and 
attend too long, under pain of being convict, | 
To this the court returned anſwer, the court will do you . 8 
Item, he did pray, that if it ſhould happen, either by the delay of 
his adverſary, or any other impediment, that he ſhould not be able to 
prove his intent upon his adverſary in the day _ him, between ſun 
and ſun, that then he might have further time and day allowed and aſ- 
ſigned him for the proof thereof on his ſaid adverſa 


To this the court anſwered, the court in this coſt alt do as e | 


hath been uſed according to the cuſſom and law at arms. 

Item, he did pray, that the field and liſts might be well and ſafely 
guarded for him until the end of the battel, and as well in the night as in 
the day, until that with the aid of God he ſhould make good, and prove 
his intent upon his adverſary, | 

It was anſwered, the court will de herein as is right. | 

Item, he did humbly pray, that if God ſhould ſo diſpoſe, as that he 


died in the proſecution of this his rightful appeal in this behalf, that 


then his heirs, without any impeachment or hinderance, might take 
his body and give it Chriſtian burial, in ſuch place as he ſhall appoint 
dy his laſt will and teſtament. 

It was anſwered, this mu/t be at the hing's pleaſure. 

Item, he did pray, that notwithſtanding that the cuſtom of arms 
will, that he ſhould bear into the field certain things neceſſary for 
him, that theſe, or ſome of theſe things, may be brought by others in 
euſe of him, and that they might be ſaved and carried back for him, if in 
caſe God ſhould pleaſe to give him the victory, as he may of his ſpecial 
goodneſs and mercy. : | 
+ Hereupon this order was made by the court; | 
' The court willeth, that you do herein according to the cuflom of arms uſ:d 
in lrke caſes before this time. 

em, he did deſire, that the ſame day when with God's help he 

did intend to prove his intent upon his adverſary, he might have al] 
other things neceſſary for him, and accuſtomed. by right and law of 
arms, although they were not expreſſed in theſe his proteſtations. 

To this it was anſwered, the court herein will do that which ſhall 
ſrem reaſonable unto them. | | | 

hem, he did pray, that theſe his proteſtations, nor the. copy of 
them, might be delivered nor ſhewed to his adverſary, nor to any 


/ 


of his counſel, or other perſon, whereby his ſaid adverſary might 


have knowledge thereof: further praying, and deſiring, that theſe 
his proteſtations and demands might be graciouſly granted unto 
him, by thoſe honourable lords, as the right and law of arms did 


.* anſwered, the court would herein da that which foeuld be 
item, he did pray, that it might be lawful for him to go or ride 
into Tuttle-Fields, in or wear HPe/iminfler,” at his 


often as he ſhould think fit, to vigw- the ground which ſhould be 
aſſigned him for the proving of his intent, and for ſuch other ends 


as ſhould be moſt for his advantage for the proving of his intent upon 


his adverſary. . © 
| het : , 3 5 5 * 


leaſure, and ſo | | 
Hearing and examination of this cauſe, they had not found David Ran/? 
* of treaſon, nor was the treaſon. intimated made appear by the lor 


25. Proceedings in the Court of Chivalry, againf Mr. David Ramſey, &c. 


— 


. 
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William Balfour, (the witneſs vouched by Mr. Ramſzy) and heard hin, 
but could not prove what was alledged, . 


it was not fit to be granted, the cuſtom of this court being otherwie, 
and other arms being already aſſigned by the court. 


court, fitting in the Council Chamber at Whitehall; at which time the 
lord high conſtable and the earl marſhal ſignified to the parties, that 
it was the king's pleaſure, for- certain juſt and urgent cauſes, to pre 
rogue the day of combat, from the 18th of April, to the 174h of My; 
and they prorogued the ſame accordingly; and required Rea and Rang 
to appear. in Twtle-Fields, upon the 15 laſt aſſigned, at the hours ap- 
pointed in the former day: for the performance whereof, both the chal- 
lenger and the defender produced their ſeveral ſureties, and the cautions 
and ſureties for the former day were by the court remitted. | 


might uſe defenſive arms; and in caſe he might, whether according tt 
his own diſcretion, or as the court ſhall regulate. _ 


their dimenſions were affigned by the court already; but both parties 
might uſe defenſive weapons at their own diſcretion. | 


Aan the 12th the court reaſſembled, and the parties were e and 
anſwered: to their names. | oh | 


had ſeditiauſiy committed many contempts againſt his 


To this the court anſwered, it feemeth reaſonable unto tht court, that 
at convenient times, which ſhould be ſignified and expreſſed under the hay, 
of the lord conſlaile and earl marſhal, what ffould be lawful for bin | 


do as was deſired. 
Jam, he did humbly pray, that fince by the law and cuſtom gc 


arms, and of the honourable court, the defendent is never to be 
allowed counſel, nor to have any aſſiſtants, nor to have any petitions 
of favour granted, except in due time he ſhall have deſired, or ſhall have 
proteſted that he would deſire them; and that in this caſe his adverſat 
publickly hath proteſted againſt the kaving of counſel, and all other aid; 
and aſſiſtants in this court, as by the acts of the court appeareth ; he 
humbly prayeth, that he might not have any counſel, nor aids, nor af. 
ſiſtants aſſigned unto him in this behalf; and that no petitions or prote. 
ſtations (if he ſhall make any) might be granted unto him; and in 
this he humbly deſired the juſtice of that honourable court, 

Anſwer was made, the court would do herein upen conſideration, as 60 


the cuflom and law of arms appertained, A 


” — — — & as 


Cd 
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The dimenſions of the weapons were as followtth. b 

A long fword, four foot and a half in length, hilt and all; in g 
breadth two inches. | | | 
Short ſword, a yard and four inches in length, hilt and all; in Y: 
breadth two inches, | | N 
Pike, fifteen foot in length, head and all. 1 

Dagger, nineteen inches in length, hilt and all; in breadth an inch. 

The weapons were not to exceed this proportion; but the parties might ; 
abate of this length and breadth if they thought fit. 5 6 
Theſe proteſtations and petitions were accepted and regiſtered. ( 
Afterwards Mr. Ramſey preſented à petition to the lord high con- 4 
ſtable, and to the earl marſhal, | | * 
4 

Ramſey's petition. 6 

* 


To the right honourable the lord high conſtable and the lord marjhal if 
England ; 


« The humble petition of Mr. David Ramſey, gent. of his majz/ly; 
. privy-chamber in ordinary. 


Shewing, | 
6 THAT in regard there can be no preſident ſhewed forth by authen. 
c tical record, whereby the choice of arms was ever heretofore per- 
mitted or granted to the challenger, or refuſed to the defender, ſuitable 
to the cuſtom and law of all Chriſtian nations; as likewiſe in regard 
the challenger himſelf, as I ſuppoſe, being aſhamed of his proteſtations 
and demand for defenſive armour, has in good company denied the 
ſame, and -aſcribed it to your anger impoling ; he therefore ac- 
cording to the ſaid law of nations, and cuſtom of the kingdom, doth 
humbly intreat, that there be no other arms allowed for the trial, than 
ſuch as he hath bin already ſuitor for, (viz.) rapier and dagger, as be- 
ing in the number of ſuch as your lordſhips were pleaſed to nominate, 
which are the moſt common in all gentlemen's opinions, and that ate 
carried by all and every man that is acquainted with the management of 


them, | 
* Laſtly, intreating, that if there chanced to be found any want or 
miſtake in the formality of this, that your lordſhips will be. pleaſed 
to paſs over the ſame, and attribute it to the abſence of the Jawyer al- 
lowed by your lordſhips, having now no other counſel than the juſ- | 
tice and equity of his demand, And as in duty bound, he ſhall never + < 
be wanting, either in action or ſpeech, to ſhew his gratitude for theſe ] 
your lordſhips ſo juſt and noble favours,” . 


N K M _a 


To the foregoing petition, this following anſwer was returned 
dcino Aprilis 1632. 
The firſt part concerning my lord Rea, the lords having called fr 


The ſecond part, concerning the election of arms, the lords thought 


On the 10th of April Rea and Ramſey appeared again before the 


The lord Res deſired to know the pleaſure of the court, whether be 


The judges of the court anſwered, that the offenſive weapons and 


Then the conſtable, together with the marſhal, declared, that upon 


found that be 


a, though he had ſa long time attempted it; yet they 
majeſty, the reſal. 
mation 


on 
* 1 


o 


ment, and ill affection in his heart; for whereas the ſaid lord viſcount | 
* Wentworth, and other his maje/ties comm:ffimers, carefully and dutifully in- | 


Wa declared his diſlike and diſaffection of, and to the ſaid ſervice, 


- dwelt ; which was by him ſo ſpoken of intent and purpoſe to cauſe men 
to forbear and refrain compounding, or reſorting to the ſaid commiſſioners, 
to make any compoſition for their aforeſaid contempts ; and thereby ani- 
mated and incouraged ſundry perſons to ſtand out, and refuſe to make any 


26. Proceedings in the Star- Chamber againſt Sir David Fowlis, &c. 


mation whereof his majeſty reſcrved to himſelf; and therefore the court 
dec fee : 
de committed to the Tower of London, till by ſureties to be approved by 
his majeſtys they gave in ſuficient caution, that neither in their own 
rſon, nor by any in their families, nor by their procurement or aſſent, 
they would attempt any thing one againſt the other, and that ſo long, 
till it ſeemed good to his majeſty to ſet thetn at liberty; and ſo they 
were both arreſted by order of the lord conſtable and marſhal, and by 
farjeants at arms delivered over to fir William Balfour, lieutenant of the 
5 
5 9 a letter was brought from his majeſty by Richard St. George, 
king of arms, to the lord conſtable and marſhal, by which his mãjeſty 
revoked his letters patents. given to the ſaid lords for the trial of this 
cauſe, not willing to have it decided by duel, And fo there was nothing 
more done in it. 

On the 8th of May this year, [1632] a period was put to the great trial 
in the court of honour before the lord high conſtable, and lord marſhal, 
between Rea and Ramſey, concerning the forementioned accuſation of 
high treaſon againſt marqueſs Hamilton, which begun to have a hear- 
ing in November the laſt year, and was now decreed by that court in this 
ear to be determined by combat : which in regard it is a trial remark- 
able after the proceeding of the civil law, we have given the reader an 
account thereof at large. However, take his majeſty's thoughts of it, as it 
is expreſſed in this letter to the marqueſs. 


Jumes 
6 Clnee you went I have not written to you of Mactay's buſineſs, be- 
e cauſe I neither deſire to propheſie nor write half news; but now 


d, that they (the ſaid lord Rea and David Ramſey) ſhould both | 


« ſeeing (by the grace of God) what ſhall be the end of it, I have 
thought fit to be the firſt advertiſer of it to you. I doubt not but you 
have heard, that (after long ſeeking of proofs for clearing the buſineſs as 


« much as could be, and formalities which could not be eſchewed) the 
combat was awarded, day ſet, weapons appointed: but having ſeen and | 


131 
© conſidered all that can be ſaid on either fide, as likewiſe the 3 
of both the men, upon mature deliberation I have reſolved not to ſuffer 
them to fight. Becauſe, firſt, for Mactay, he hath failed fo much in 
his circurtiftantial probations, eſpecially concerning Muſebamp, upon 
© whom he built as a chief witneſs, that no body now is any way ſa- 
« tisfied with his accuſations, Then for David Ramjey, though we can- 
not cohdemn him for that that is not, yet he hath ſo much, and ſo 
often offended by his violent tongue, that we can no ways think him 
innocent, though not that way guilty, whereof he is accuſed ; where- 
« fote I have commanded the court ſhall be diſmij/ed, and combat diſcharged, 
with a declaration to this purpoſe, that though upon want of good 
© proof the combat was neceſſarily awarded, yet upon the whole matter 
© I am fully ſatisfied that there was no ſuch treaſon as Mackay had fan- 
© cied. And for David Ram ſey, though we muſt clear him of that trea- 
«© ſon in particular, yet not fo far in the general, but that he might give 
's occaſion enough by his tongue of great acculation, if it had been rightly 
« placed, as by his fooliſh preſumptuous carriage did appear, 

© This is the ſubſtance, and ſo Ber, that it is rather a direction how 
to believe others, than a narration it ſelf; one of my chief ends being 
that'you may ſo know David Ramſey, that you may not have to do with 
ſuch a peſt as he is, ſuſpecting he may ſeck to infinuate himſelf to you 
upon this occaſion. Wherefore I muſt defire you, as you love me, to 
have nothing to do with him. | 

To conclude now; I dare ſay that you ſhall have no diſhonour in 
© this buſineſs ; and for my ſelf, I am not aſhamed that herein I have 
© thewed my ſelf to be 


A A „ „ 


Lendon, May 8, Your faithful friend, 
1632. 


and loving couſin, 


CHanLEs X.“ 


XXVI. Proceedings in the Star-Chamber against Sir David FowLis, Sir Tuomas LAvTox, and 
Henry Fowt1s, E/quire, on a Charge of oppoſing the King's Service, and traducing his Officers of 


Hate. Hilary, 9 Char. I. 1633, 


[The following account of this caſe is extrafed from Ruſhworth's Hiſtorical Collections, vol. 2. page 215. In 
/ the Appendix at tbe end of vol. 3. page 65, of the, ſame work, there is an abridged account of the ſame caſe. 
The proſecution was apparently promoted by lord Wentworth, afterwards the famousearl of Strafford. It produced diſa- 
greeable conſequences to the earl; for on the trial of his impeachment for treaſon, ſir David Fowlis, and fir Thomas 
Layton, % of the defendants in this caſe, were material witneſſes againſt his lordſhip on ihe ſecond article of the 
impeachment, both ſwearing to having heard him uſe thoſe emphatically threatning words to ſome juſtices of the 


peace, * that the king's little finger 
149, 154+] 


© In the month of r Hilary-Term, upon an information in the Star- 


avid Fowlis, iir Thomas Layton, and Henry 


Chanſber again/t /ir 


Fowlis, %; defendants, the cauſe came to a hearing. 


The information being opened to the court was to this effed? * 


majeſſies court of Exchequer in the 6th,. 7th, and 8th, year of his 
majeflies reign, directed to the lord viſcount H/entworth, and to 
divers other lords, knights, and gentlemen of the beſt and principal rank 
and quality in thoſe northern parts, who were thereby authorized for the 
more eaſe of the country, to treat, commune, and compound with all and 
ſingular his highneſs's ſubjects of the city and county of York, and other 
northern counties therein particularly expreſſed, as would make fine with 
his majeſty for their contempts in not attending his majeſties coronation, 
to have taken the order of knighthood, as they ought to have done; and 
the ſaid lord viſcount Wentworth was by expreſs letters from his =; oof ay 
that behalf ſpecially appointed to be collector: and albeit the ſaid * 
vid Fowlis had received many gracious favours both in honour and profit, 
as well from king James, as his now majeſty, which might juſtly have in- 
cited and ſtirred him up to all dutiful and grateful thankfulneſs for the 


T3 whereas ſeveral commiſſions had iſſued lately out of his 


— Game 31 nevertheleſs the ſaid fir David Fowlrs moſt undutifully, and in- 


gratefully, did not regard the ſame, but harbored ſome ſecret diſcontent- 


tended the due execution of his highneſs's ſaid commiſſions, and had by 
vertue thereof ſummoned, and given notice to. Ra/ph Eure, James Penni- 
man, eſquires, and ſundry others dwelling and inhabiting near unto the 
faid fir David Fowlis, to attend the ſaid commiſſioners at the ſaid city of 
Perk, for their compounding, for their ſaid fines of #nizhthood ; the ſaid fir 
David Fowlis moſt undutifully endeavoured and practiſed what he poſſibly 
could to oppoſe his majeſties ſervice therein, and to diſſwade and divert 
perſons from compounding with the ſaid commiſſioners, and many times 


ich was generally obſerved and noted throughout the country where he 


mi 
Wi 


ould be heavier than the loins of the law.” See Ruſhworth, vel. 8. pages 


compoſition at all, who otherwiſe would have compounded with the ſaid 
commiſſioners for their ſaid fines of contempt, in not attending at his ma- 
or coronation to take the order of knighthood, as aforeſaid. And in far- 
ther proſecution of his ill affection, and to ſhew his diſlike of the ſaid ſer- 
vice, and the more fully to expreſs and manifeſt himſelf, and his defire for 
the hindrance thereof, he the ſaid fir David Helis, at a public meeting, 
at the houſe of the ſaid fir Thomas Layton, in the beginning of the month of 
July 1632, did, in divers of his conferences with gentlemen concerning 
the compounding with the ſaid lard viſcount, and the other commiſſioners 
for their fines and contempts of 4nighthood, publicly affiem and ſay ; that 
* Yorkſhire gentlemen had been in time paſt accounted and held ſtout ſpi- 
rited men, and would have ſtood for their rights and liberties, and were 
© wont to be the worthieſt of all bother ſhires in the kingdom. And that 
© in former times all other ſhires did depend, and would direct all their 
great actions by that country. And that other counties, for the moſt 
part, followed and imitated Yor4/hire : but now in theſe days Yorkfhire- * 
© men were become degenerate, more daſtardly and more cowardly than the 
© men of other counties, wanting their wonted courage and ſpirit, which 
© they formerly uſed to have. hich ſaid words and ſpeeches the ſaid 
fir David Fowlis then uſed and uttered purpoſely to diſſwade and diſcourage 
perſons from compounding far the ſaid contempts and fines for 4nighthoed, 
as aforeſaid. And the more to encourage thoſe that ſtood out, and refuſed 
to compound, the ſaid fir David Foulis, at the ſame time and place, ex- 
tolled and highly commended one James Maleverer, eſq; for denying and 
refuſing to compound with the ſaid commiſſioners for his fines of knighthood, 

and fail; © that the ſaid James Maleverer was the wiſeſt and worthieſt man 
« in the country; and that he was a brave ſpirit, and a true Yorkſhiremen ; 
and that none durſt ſhew himſelf ſtoutly ſor the good of the country, but 
© the ſaid Mr. Maleverer, and was to be honoured therefore; and did 
very much commend him, both there, and at other places and times, for 
not compounding. And the ſaid fir David Fotulis being then told, it 
ight perhaps prove more chazgeable to the ſaid Mr. Maleverer, for his 
Tful mages Ns in that manner; the ſaid ſir David replied, * that the 

a 


© ſaid Mr, Maleverer had put in his plea thereunto, and would eaſily pro- 


cute his diſcharge, both of the fines and iſſues. And in truth he had 


pleaded in his majeſties Exchequer an inſufficient plea, and after ſuch time 
as he had paid 1567. for iſuet, at laſt he compounded for his contermpt. And 
farther to diſcourage and hinder men from cumpounding, the ſaid fir Da- 
vid Fowlis then allo alledged, that in other counties and ſhites they had 


1 * * 


[the ſaid 51g - Heri | aud that, if he were in the 


132 
not advanced their fines of knighthood ſo high, as was done by the commi/- 
franers in Yorkſhire, ſaying, that there were many in Buckinghamhire and 
Oxfordſhire, who did utterly refuſe to compound : and thereupon ſhewed 
forth a liſt or paper of the names of ſundry perſons of thoſe two counties, 
that ſo refuſed to compound, And the ſaid fir David Fowlis taking 
notice of Mr. Ewre's, and Mr. Pennyman's compounding with the 
commiſſioners, blamed and reproved them for ſo doing, ſaying, that they had 
by compounding done themſelves ſome wrong, and that the country hereafter would 
be much troubled with ſuch impoſitions. And the ſaid fir David Fowlis farther, 
to beget and draw a general diſobedience in the hearts of his highneſs's 
ople, and to cauſe them to deny and refuſe to compound for their #nighr- 
ood-fines with the ſaid commiſſioners, and to draw a ſcandal upon the laid 
lord viſcount Wentworth, and to bring him into diſeſteem in the hearts and 
minds of the 1 of that country, publicly ſaid and pretended, 


that the people of Hræſbire did adore him the ſaid lord viſcount Went- 


* worth, and were ſo timorous and fearful to offend his lordſhip, that they 
* would undergo any Pl! . rather than diſpleaſe him; and that his 
«.lordſhip was much reſpected in York/hire, but at court he was no more 
* reſpeed than an ordinary man; and that as ſoon as his back was 


© turned for Ireland, his place of . of the council would be be- 
© ſtowed on another man.“ And the ſaid fir David Fowlis, and the de- 


' fendant Henry Fowlis did, about the beginning of Fuly 1632, and at other 


times publicly, in the hearing of ſundry knights and gentlemen, to the end 


to hinder his maje/fties ſervice, and to render the ſaid lord viſcount Went- 


worth odious to the inhabitants of 7oriPire, and the places and countries 
where he was employed as a commiſſioner, moſt falſely and untruly ſcanda- 
lize and wrong the ſaid lord viſcount /Yeniworth, to have received much 


money of the country for knighthood-fines, by vertue of the aforeſaid com- 


miſſion ;. and that his lordſhip had not paid the ſame, either to his majeſiy, 
or the Exchequer, The contrary whereof did plainly, clearly, and evi- 
dently appear by the ſeveral fallies and conflats, which were produced and 
ſhewed in open court, teſtifying that the lord viſcount Wentworih had, a 
year before the ſpeaking of thoſe words by the ſaid Sir David, and his fon, 

aid unto his majeſlies receipts for #nighthood-fines the ſum of 24500 /. 
beſides other aſſignments by his lordſhip diſburſed about the ſaid ſervice 
amounting to about 700/. of his own money, and more than he had at that 
time received for his maje/ty. And the ſaid fir David Fowlis and Henry Fowlis 
moſt falſely and maliciouſly, not only to the ſcandal of his maje/ly and his 
juſtice, butchiefly to wiong and ſlander the ſaid lord viſcount //entworth, re- 
ported, gave out and-affirmed in the preſence of divers knights, gentlemen and 
others, that when the ſaid lord viſcount Mentiuorih was gone into Ireland, 
all ſuch as had paid their fines to his lordſhip, although they had his lord- 
ſhip's acquittance for the ſame, yet they would and ſhould be forced to pay 
the ſame over again to his maje/ties uſe. And the defendant, Thomas Layton, 
cauſed his officer and bailift to levy about 39 J. iſſues upon the goods of one 
Mr. Mivol, who formerly compounded and paid his fine for knighthood, and 


had his lordſhips acquittance for the fame ; and that complaint had been 


made to the councilat York, in the abſence of the ſaid lord preſident, that 
the ſaid fir Thomas Layton's officers or bailiffs had by his privity exacted 
and taken 406. worth of the ſaid F/ivel's tenants goods, by colour of the 
ſaid /evy, for ſo levying of the ſaid Yue, whereby the ſaid council conceiv- 


ed, that the ſame would much croſs and oppoſe his maje/ties ſaid ſervice, 
and the exaction was meet to be puniſhed : and therefore did award, and 
ſend the 4ing's latter to the ſaid fir Thomas Layton (being then high-fberiff 


for the county of York) for to appear, and anſwer an information exhibited 
againſt him, and his ſervants, for ſuch their ſuppoſed exactions in that be- 
half, as was lawful for the ſaid council to do; and cauſed the ſaid fir Thomas 
Layton to be ſerved therewith, who immediately ſhewed it to the ſaid fir Da- 
vid Fowlis : then the ſaid fir David Fotulis thereon took upon him in a 
great preſence and aſſembly of divers knights and gentlemen of the county 
(himſelf being then one of his majeſties ſworn council in the ſaid northern 
parts, one of the deputy /ieutenants there, and a juſſice of peace in the North- 
Riding, where he then dwelt) to adviſe and diſſwade fir Thomas Layton, 
to yield obedience to his maje/ties letter, which this court held to be a great 
contempt, and offence z for. that he ſaid, that he held it not fit, that the 
ſaid fir Thomas Layton, being high-fheriff, ſhould appear, and anſwer the 


_ faid letter, before he had acquainted his maze/ty firſt therewith, and known 


the king's pleaſure. The ſaid fir David _ further, (ig ſcorn and con- 
tempt of the ſaid court and council, whereof himſelf was a member, and by 
his oath bound to maintain and uphold the rights and liberties thereof io 
his uttermoſt) * that the ſaid court was a pafer-court, and the (aid lord pre- 
ident, and council, had done more than they could juſtifie, by ſending for 

| herifÞs caſe, he would 
© not carea dog's turd for them.” And the more to draw the council into 
diſeſteem and diſreſpect in thoſe parts, he the ſaid fir David then alſo ſaid, 
that the ſaid council had nothing to do with a juſtice of peace; ſpeaking 
withall comparatively, that the office of a juſtice was above the council at 


" York; the one (meaning a yu/tice of peace) was by act of parliament, the 
other (meaning the court at ork) was made but by dn, And alſo 


the ſaid ſir David be ing reproved by ſome gentlemen there preſent, who 


N 
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26. Proceedings in the Star-Chamber againſt Sir David Fowlis, &c. 


much diſliked his diſcourſe, yet he anſwered, he cared not who heard ii, 1, 
if it were proclaimed at the Croſs. | | 

To this information ſir David Fowlis made this anſwer; © that he hath 
© been ſo far from oppoſing the commiſſion concerning knighthoed, as tha; 
© he hath, according to his power, advanced the ſaid ſervice; and that hg 
did perſwade James Mal-verer, and others to ſubmit to the commif— 
© fioners, and compound for their fines, That he did perſwade fir Thong; 
Layton to appear before the lord Y/entworth, and the cauncil, upon the 
* king's letter, and denieth the words dane upon him. He confeſleth he 
© did ſay, that he knew not how his mijeſty would take it to have a high. 
« ſheriff committed, and diſgraced for executing” his majeſties writ : and 
confeſſeth, that it appears by the information, that Mr. //7vel had made 
his compoſition for #nighthood, and that he receiv'd his acquittance ; ne. 
vertheleſs proceſs was awarded out of the Exch:guer for levying iſſues, 


amounting to 30 . or thereabout : whereupon this defendant did lay, 
that if the lord /Yentworth had paid in all the monies he had received, he 
might have done well to have taken order, that thoſe who had paid their 
money to him, ſhould be free from any trouble, and not be compelled to 


make double payment.” 


F 


 _- Henry Fowlis pleaded not guilty, 
CIR Thomas Layton for himſelf ſaith 3 that a letter was ſerved upon 
him from the lord preſident and council, he being then hi,h-/» iff 
of the county, doing matters in the execution of his office; and that before 
he was in any contempt, he was within three days arre/ied by the purſe. 
vant attending the court, and by him carried priſoner from his own houſe 
to the faid council, about thirty miles, and there remained in the cuſtody 
of the ſaid meſſenger, till he had anſwered an information there preferred 


againſt him, and interrogatories concerning the ſelf-ſame matter now 
charged upon him; and before he was diſcharged, paid the faid 7:1 
the money levyed by. vertue of the proceſs, and alſo paid 40 s. more, 
which (as was pretended) Appleby, the bailiff, exaQed from the ſaid 
Mivel. Fer a yn 
«. During all which time of this defendants reſtraint, he was high-/herif 
of the county of York, of all which he deſireth a conſideration might be 
had; albcit he might juſtly plead the dependance of the (uit at Juri, yet 
he doth wave the ſame; and doth deny, that if the ſaid 406. were exaCted 
by the ſaid bailiff, over and above the 39/7. levied upon Mr. Mivel, that 
the ſame, or any part thereof came to this defendant.” | 
And it plainly appeared to this honourable court, by good and ſufficient 
teſtimony then openly read ; that all the particulars before-mentioned, 
wherewith fir David Fow{is ſtood charged by the information, were fully 
proved againſt him ; whereupon the court, upon grave and deliberate con- 
ſideration of all the aforeſaid premiſſes, declared; that the ſaid fir David 
had many ways endeavoured and fought to oppoſe his majeſttes ſervice, and 
had withall greatly and highly thereby ſcandalized- his maje/ly, who had done 
him ſo many gracious favours, and affronted his ſervice, and had unjuſtly tra- 
duced his majeſties commiſſioners, and great cer: of fate, and ſhewed exceeding 
malice to the lord deputy : and the ſaid fir David fpeaking theſe words charged 
upon him, to deter his majeſties ſubjefts from making payment of their fines to 
bis majeſties receiver, for knighthood mon:y : and that the court duly weighing 
and conſidering the bainouſneſi of the ſaid defendant's offence therein, and de- 
claring the fame worthy of ſevere and extraordinary en ordered : 
That the ſaid fir David Fowlis, being a principal offender, ſhall land, and 
be committed to the Fleet, there to remain during his maj ties pleaſure ; and 
that he ſball 65 a fine of 5000 l. to his . e uſe ; and ſhall alſo publick!y 
acknowledge his great and ſeveral offonces, both to his majeſty, and the ſaid lord 
viſcount Wentworth; not only in this court, but in the court of York, and 
likewiſe at the open aſſizes in the ſame county, where this decree Mall be pub- 
lickly real. And farther ; that the ſaid fir David Fowlis is a per ſon altogether 
unworthy of the places he holds, as one of the council of Vork, deputy-lieute- 
nant, and juſtice of peace, who hath breathed out ſo much faction and diſote- 
dicnce. And for that he ſought and endeavoured to draw diſafteem and ſcandul 
upon that court, whererf be himſilf was a member, and upon the princi pdl ofjicer 
and member of the ſaid court, the lord Wentworth, à noble p:rſon of ſinguiar 
worth and merit, and worthily employed in a matter of greateſt truſt and impor- 
tance : the court hath therefore ordercd and adjudged, that the ſaid fir David 
Fowlis ſhall, from hen.eforth, be b. Id, and made incapable to have, or execute 
any of the ſaid places, and that he ſ» pay good damage to the ſaid lord Went- 
worth, relator in this court, whom this court highly commended for vindicating 
his maj flies henour, in ſich a ſervice ſo undoubted right, juſliy appertaining 
to the crown, and which hath been heretefore taken by many kings, his majeflies 
predeceſſors, conſtantly and ſucceſſively. Their lardſbips generally condemned the 
faid fir David therefore, and jor the Laſ. and ſcanda;ous rep;rt, that he ſo pub- 
liſhed again/! the ſaid" lord Wentworth, ordered and decre:d, that the faid ſir 
David fo2uld pay 3000 l. to the ſaid lord Weritworth, , 
And touching the defendant Henry Fowlrs, the court likewiſe thought 
him worthy of cenſure, and ordered and decreed, that he ſhould ſtand com- 


mitted to the Fleet, and pay 5001. fine to his majeſties uſe, 


And foraſmuch as the counc'] urged no proof againſt fir Thomas Layton, 


a K M a 


they diſmiſſed him from any farther attendance. 
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xXVII. The Caſt 
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[The following ſtatement of this remarkable caſe and of the 


explained. 
After the earl of Devonſhire's caſe we give the proceedings 


() Culpepper in the drawing room in White-hall, who had formerly 
affronted the ſaid earl in the ſaid king's palace, for which he had 
not received any ſatisfaction, he ſpake to the ſaid collonel to go with him 
into the next room, who went with him accordingly; and when they 
were there, the ſaid earl required of him to go down ſtairs, that he might 
have ſatis faction for the affront done him, as aforeſaid; which the col- 
ſonel refuſing to do, the ſaid earl ſtruck him with his ſtick, as is ſup- 
bos d. This being made known to the king, the ſaid earl was required 
by the lord chief juſtice Fright, by warrant, to appear before him with 
| ſureties, Accordingly April 27, he did appear, and gave bail in 30000“. 
to appear the next day at the King's Bench, himſelf in 100001, and nis 
four Fenton in 50004, a piece, who were the duke of Somerſet, lord Clif- 
ford the earl of Burlington's ſon, lord De-la-mere, and Tho. Wharton, 
eſq; eldeſt ſon to lord Wharton. The earl appeared accordingly next 
morning, and then the court told him, that bis apprarance- was recorded, 
and ſo he had leave to depart for that time. But upon the ſixth: of May 
pear'd there again, and being then requir'd to plead to an informa- 
tion. of miſdemeanour for firiking the ſaid collonel in the king's 12 e in- 
ſiſted upon his priviledge, that as be was 4 peer of England, he could not 
be tryed for any miſdemeanour during the priviledge of | parliament: and it be- 
ing then within time of priyiledge, he refuſed. to plead. The court took 
time to conſider of it till Monday, which was the laſt day of the term, 
and the earl then appeared, and delivered in his former plea. in parch- 
ment. The judgment given by. the houſe of lords, in the caſe of the earl 
of Arundel, 3 Er. was 1 on the behalf of the earl, viz. ibat no lord 
of parliament, the. parliament then ſiting, or within the uſual times of privi- | 
75 of parliameni, is to be impriſon'd ar rgſtrain d without ſentence or order of | 
the houſe, unleſs it be for treaſon or 64152. or for refuſing to give ſurety 6 | 
| peace: und allo, that the like priviledge was, about two years before, 
allow'd in the caſe of my lord Lovelace. The court oyer-rul'd the earl's 
plea, and requir'd him to plead to the information the firſt day of the 
| next term, and to be a'plea as of this term; and. ſo he had leave to de- 
part, but his fureties were not called, for to ſee if they would continue 
as his bail. The next term he appeared, and pleaded guilty to.the infor- 
mation, and fo the laſt day of the term the court did award, that be 
ſhould pay a fine of 30000 1. be committed to the King's Bench till it be paid, 


and to find ſuretics for the Peace for a year. 
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e ich is the mol tender part. of 
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were not, than that its "priviledges ſhould not be duly. obfery'd,* for 
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| be impriſen d or reflrain'd without ſentenci or order of the 


directly, that /itting the parliament, or within uſual times of iviledęe, . no 
| peer hall be 22 ak | a 4 Ag / 
rity for the peace, The earl of Devonſhire: did all that the judges cou 
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It is very obvious, how the peerage has been undermined ever ſin 


bela with the law ; but it's plain by this Judgment, thar Ne 
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of WiLLtam Earl of Devonsnirs, on an Information in the King's Bench in 
1687, for aſſaulting Colonel CuLeeeess in the King's Palace, | 
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arguments againſt the proceedings of the King's Bench 


is from a volume of miſcellaneous pieces by the Lord Delamer, who was acquitted of a charge of high treaſon in 
the reign of James rhe Second, and after the revolution was created earl of Warrington, See his trial in 
volume 4. of this collection, p. 210, The book, from which we extraft the caſe, was publiſhed as the works of 
the earl of Warrington in 1694; and though the publication appears to have been poſthumous, yet there is 
not the leaſt reaſon to ſuſpet# the authenticity of the contents, as the book was dedicated to Lord Warrington's 
fon and heir by Mr. De la Heuſe the gentleman entruſted with his education, 


of it, is evidently addreſſed to the houſe of lords; but whether it was by way F ſpeech, or how otherwiſe, is not 


The caſe in queſtion, from the ſtile 


of the houſe of lards upon it. 


In ihe article of duke of Devonſhire in Collins's Peerage there are ſome anecdotes relative to this caſe, which © 
deſerve to be remembered, though they are not noticed in the account we ſhall lay before the reader.] | 
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FAN Sunday the 24th of April, 168 , the ſaid earl meeting with collone] | fons does: and thus it muſt go on till the courſe of nature is inverted, 


4+ Becauſe they may as well deny a lord, or over-rule any other pri- 
viledge, as well as this, and ſo conſequently, when the houſe of lords is 
not actually ſitting, every peer muſt be be 2 te the judges for every pri- 
viledge that he enjoys. oj | by 
5. If this judgment be according to /aw, then may the King's Bench 
try a peer for miſdemeanor, at the very time when the houſe of lords is 
ſitting; and conſequently the houſe muſt want a member, if the King's 
Bench ſees it good to have it ſo; and what a confuſion would it make, 
and the conſequence of it would be, is eaſily diſcern'd. The want of 
one member makes that houſe think itſelf to be lame: as was ſeen in the 
caſe of the earl of Arundel, 3 Car. How many petitions did the lords 
make, and how many meſſages paſſed to and fro, between the King and 
them, who would not neger to any buſineſs till be was reflered: to his 
place in that houſe? For they told the king, that no lord of purliament, the 
parliament fitting, or within the uſual times. of priviledge of 2 is to 
houſe, unleſi it be 
for treaſon or felony, or for refuſing te give ſecurity. for (the _ — ithe 
judges did not give that judgment for want of ander/landing that judgment 
of the lords; for nothing can be more expreſs and plain for it: for it ſays 


ir treaſon or felony, or far refuſmg to give feenr 


require of him, by finding ſureties for the peacey,.and what 
did „ 10 455 


more, was not grou ö 


judges 
ed upon that / 1 


ment of. the lurdi, but was a 


| manifeſt and preſumptuous invaſion and violation of the Priviledges of the whole 


age of England, | 


: : þ, N 13 * . 


ce 
Hen. VII's time, what endeavours have. been uſed; ta make it leſs-and 
leſs j/Mrſt, by multipl ing the number 9 8 ſecondly, by raifi 

people of mean extraction to that dignity, both which tend to * · 4 
contemptible, But nothing can make it more deſpicable, than that 2 


priviledges ſhould depend ppon the beck of the King's Bench: and there- 
fore conſidering. how groundleſs and without prefident it ie, what they 
have done in the caſe of the ſaid earl, it is no mort than probable; that 
they thereby aimed at pulling down the peerage. Por, what feems'ſo_ 
likely as it does? It carries its evidence in its face, ſor it manifeſtly takes 
away the priviledge of the peers, and till it does appear, for: What other 


| end it was done, all men of ſence, and that 8 m belicus 


it wal io pull down the peerage; for all that can be. pretended,” is, either to 
| ſecure the peace, or to puniſh the offence. ' The. earl did give ſecurity. 1 

the paact, and he did not deſign to ſhift. 1275 but that it — 
be in its proper ſeaſon;' for though it delay'd the trial, yet ie brought it 
to the proper time, and ſo conſequently the more legal and reaſonable : 
but the judges muſt go out of the way of rein and the Jae, 
breach in the priviledge of thr peers, It is too. commg My. the 
every where, and-1 fear with too much reaſon, that ti ger x8 


priviledges of the peers under their girdle. Whether. it did ' proceed 
Cr Will appear upon whas they thall, fog for them=« 
ain from one of them it is, and either of them renders. 


| the earl's priviledge. Gays he, your ie ahi, aud all the peers, Tac * 5 W 2 
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ob. in him ee zucee upon the 


2 this declared themſelves to be / my „ Wh fo 5 natural 
{ follow,” that a guarrer-/effi-ns may reverſe their orders, or ſuſpend their pri- 
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But as to his doctrine which he laid down, ſince it does not properly 
come into this debate, I will only aſk him a few queſtions : whether there 
was not a Pepi. before there was a king? whether the king begot all his peo- 
ple? and 1 people of ſeveral nations ſhould be caft upon an ifland, and ſeeing 
no probability of getting thence, they agree upon certain laws and rules go the 
common oy make choice of the wiſeſt man among} them as their King, to 
rule and govern them according to thoſe laws, can it then be ſaid, that the peo- 
ple received their priviledges from him, or that he is not ſti icty bound io govern 
them. by cheſt Yaws and Mi. other? I deſice to aſk this one queſtion more: 
aw 4 ing is-not bound, as well by his oath as by the nature of the govern- 
mont, to proteft and defend every ſubjutt in his juft rights and properties? But 
A allowing his doctrine as orthodox, yet his reaſon is admirable; for the 
ſubje& is not to make a defence in any caſe, if the king have any title 
of concern in it, all corporations muſt deliver up their charters of 
courſe, whenever a que warrants is brought; and why? Becauſe it was 
a grant from the king, and it would be very hard to oppoſe him with 
his own gift. Whoever holds any thing by gift from the crown, and tho 
made as ſure as the broad ſeal can make it, yet if the king think good to, 
ueſtion it, the party muſt yield it up without inſiſting upon his right, 
or-the reaſon — | 
if denied his writ, muſt not demand it; nay; he muſt ſurrender his pa- 
tent, and renounce his title, as far as in him lies, if the king require it: 
and for the ſame reaſon, hen any man is called to an account for his 
life, he muſt make no defence, but ſubmit himſelf to the king's mercy ; 
for all we, hae is from the king, and nothing muſt be diſputed when it 
is his pleaſure to queſtian it. This is indeed to make the king as abſolute 
as any thing on earth can be, yet is withal to make him the moſt 'unju/? 
prince that ever ſate on the Engliþ throne, This ſort of juſtice is learat 
from children, whoſe gifts continue good no longer than the donor re- 
mains in that kind mood. Surely nothing can more reflect diſhonour 
upon the kingy for it makes him as unjuſt and uncertain as any thing 
2 be, both which ſhould not be in the temper, much leſs in the actings 
of a prince, | 
| — reaſon was given, I think, by the chief juſtice, or elſe by 
Mr, Juſtice Holloway, becauſe it was abſulutely neceſſary for the ſecuring of 
the peace, it was urg d 6 far, as if the peace could not be ſecured without it. 
Surely all this muſt de but gratis dictum, for my lord Devon/hire, by find- 
ing ſaroties; had done all that the law does require for ſecuring the peace, 
unleſs they had clapt him up a cloſe priſoner; which they could not 
e he tender d ſureties: and therefore, either my lord Devonſhire 
s different from all mankind, and a different method muſt be made ule 
of to ſeoure the peace,” or elſe this argument of theirs ſavours not ſo 
much of \reaſon''as of fomething elle, that ought to be no ingredient 
when they give judgment in any 75 And it ſurpaſſes common ſence to 
underſtand, 'hoto ober- ruling thr lor d's plea could tend ie the ſecuring ef the 
peacesPither the ſecurity which he had given muſt awe him to keep the 
peace, or the other cond not; for had ke broke the peace again, and re- 
ated it ſeveral times before he came to His trial, yet that could not affed 
e merits of the cauſe, neither could it be given in evidence at the trial, 
ſo as to alter the ſtate of the fut 3 neither could the judges, by reaſon of 
it, enhaunce his puniſhmefit if he were found guilty, but they muſt look 
upon it as u diſtinct offence,” und fo might require the greater ſecurity fot 
een e -e 
Undead it is an'effetual way to prevent à man from breakin the peace, 
to lay ſuch u fine upon him as is impoſſible to be paid e 
to commit him till paymenmmr. FIT 


It is 400 probable, chat the judges, being tonſejous How liable they have 


in.awe'of, nothing to\reftrain'them, but t e may act ad lilitum, not per 
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27. The Caſe of William Earl of Devonſhire, on an Information, &e. 


the learned judge. For the ſame reaſon every peer, 
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have ſuffered in the caſe of my lord Devonſb re, and to do your ſelves right. 
The /aw has for the moſt part left fines to the diſcretion of the judges, yet 
it is to be ſuch a diſcrelion as is defined by my lord Cote, fol. 56. diſeretis 7 
diſcernere per ligem quid ſit r not to proceed according to their own 
will and private affection, for tal:s diſeretio, diſcretionem (onfundit,as Mingate 
ſays, fol. 201. So that the queſtion is not wheth:r the judges could fine my 
lord Devonſhire, but whether they have Zept themſelves within the bound; and 
limits whi.h the law bas ſet them. f 5 3 
It is ſo very evident, as not to be made a queſtion, whether in thoſe 
things which are left to the diſcretion of the judges, that the law has (et 
them, bounds and limits, which, as God ſays to the waves of the ſea, /i. 
therto ſhalt thou go and nd farther. For either they are fo reſtrained, or elſe 
the /aw does ſuppoſe them to be exempted from thoſe frailties and paſſimns 
which do attend the reſt of mankind : but as they cannot be ſuppoſed to be 
void of paſſi-ns and infirmities, no leſs than other men, ſo it cannot be 
imagined, that the latu has left men to ſo wild a ju/iice as is guided by paſ= 
fron and affettion ; for it had been fo great a defect in the cnflitution of this 
overnment, that long before this it would have been reformed. And as ir 
is molt clear, that they are thus reſtrained, ſo thoſe bounds and limits are no 
leſs known to them that are acquainted with the /aw. There are two 
things which have heretofore been looked upon as very good guides, 


, what has formerly been expreſiy done in the like caſe ; 2dly, for want of ſuch 


particular direftion, then to cenſder that which tomes the neareſt to it, and fo 
proportionably to add or - abate, as the manner and carcumflance of the caſe do 
require, Theſe were thought very good and fafe dired7rons, till it was de- 
clared, and ever fince has been pratri/ed in the King's Bench, that they did 
not regard f reſidents, but wnld make them; and for ought that I can learn 
or:find, this of my lord Devoyfhire is an original. ann 

What obſcurity ſoever may be pretended in other caſes, yet in this the 
law has given ſo pofitive and plain a iredon,. that it ſeems tery ſtrange, 
how they came to lay a fine of 30000 J. upon my lord Deæuonſbire. 

The court of Star- Chamber was taken away, becauſe of the unmeaſurab/: 
fines which it impoſed, which alone was a plain and direct prohibition far 
any other court to do the like, for otherwiſe the miſchief remained ; for 
what advantage was it to the nation, if it had. not been, wholly ſuppreſt? 
The ſhifting of hands gave the people no eaſe in the burden that lay upon 
them. It was all one, whether the Star-Chamber or King's Bench did cruſh 
them by | immoderate fines, But to put all out of diſpute, the ſtatute 
17 Car. ſays —_— that ſrom hencef:rth no court, council, or Place of judie 
cature ſhall be erected, ordained, conſtituted; or appointed within this realm of 
England, or dominion of Wales, which ſhall have, uſe, or exerciſe the ſame, or 
the like juriſdiction, 'as is or hath been uſed, profiijed, and exertiſed in the [aid 
court of 'Star-Chamber/:*and' this Was upon” very good reaſon, becauſe 
thoſe great fines, impoſed in that court, were inconſiſient with the law of 
England, which is a law of merry, and concludes every fine which is left at 
difcretipn; with ſalvo confenements. If the fines impoſed in the'$t4r-Chamter 
were an intolerable\burden'to' the 'fubjett," and the means to introduce an aibi- 


trary power and government, as that ſtatute recites i in 
the King's Bench can be no leſs grievous; and uſt produ et xe fame evil. 


Laws that are made upon new decaſiom, or ſudden immerpencies, the 
6 PIE Oo WAS k > 2 txt et Ott WON $573 DIN20T3 Dif. CSE TT [07 
reaſon upon hich they were made may ceale, and cotifeq uently they do 
ceaſe alſo. But laws that ate ground Fg ancient Principls of the 
government cannot ceaſe, becatrſe'the reaſon of them, will ever continuc ; 
and this ſtatute of x4 Cari'beitig ſuch; vo doubt holds good, and is now in 


as much force as the firſt moment in which it was made; and therefore 
this fine:impoſed om my lorÞDevon/birr is In Open defiance of that Rature. 
I think no man can altogether 'excuſe'niy lord Devonſhire ; for my part 
| ebnete falh aft, and I believe ge 
| mndiſeretion of it abſtrated from the fint"is'a, very ſenſible trouble to him. 
Vet if thoſe things were Wanting Which may be urged iq his excuſe, the 
| offence" and puniſhment don't ſeem to beat” 4 denken Could not the 
merits of his father be aid in the balance, hor the ſurpriſe of meeting coll. 
Culpepper? For my lord Having been abpfed-by him, a min of Io great cou- 
rage and honour as my Tord Devonſhire, \muſt needs fect and remember ic a 
long time, having received np ſatis faction or reparation made him for it. 
But if there were nothing of this in the'caſe, could all that may be ſaid to 
allevlate his once be irped againſt Him with'a double weig ty, were the 
cireunſtances" of the /a@'4s foul nd ag ravating as the malige af his cue- 
mieyeould wiſh; yet furely 4 1666 foe hi ht have fre Fo the Jaw yt 
in great many grbins of mercy into every. Jude ment, . 
upon an 4 N d of the guilty to be ne lf tyranpy than it preſe- 
cution of the wot my, becauſe it 18 Junimun 452, a0 K tl at ta be 
r OS RS bas wertowotdoitidw its 1 
Bur beſides Il tine, 1 Ys conceive with fübmimon, that where the Jaw 
has iniruſted the judg's with a power to fine, itis in a much leſs degree than they 
have done in his caſe. n, . en * Y 
Firſt, becauſe the law is cautious whom.and with what It does in- 
truſt, It _repoles a great coꝑfic 
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ble in bis generation. But by theſe inteleralle fines the nation will fre- 
"ently Joſe a member, and the perſon that is fined ſhall not only be diſ- 
{pled from doing his part in the commonwealth, but alſo he and his family 
will become a burden to the land ; eſpecially if he be a man of no great 


tate, for the exceſſive charge that attends a confinement will quickly 
4 840. all that he has, and then he and his fumily muſt live upon charity, 


And thus the poor man will be doubly puniſhed, firſt, to wear out his days 
in per petua impriſonment ; and ſecondly, to ſee himſelf and famil y brought 
to a morſe] of bread. . 8 OY 
Foufthly, becauſe in all great caſes, and ſuch as require a grieyous pu- 
niſhment, the law has in certain awarded the Judgment and next to life 
and corruption of blood, a ſeverer puniſhment cannot be impoſed, than to 
be fined more than a man can pay, and to lye in priſon till he does: but if 
ſome great caſes did happen, which could not be foreſeen, it was always 
Aſual with the judges, when any ſuch caſe came before them, to adjourn it 
to the parliament, which had been needleſs, if they could have puniſhed 
it the rate that our judges have of late done. 
" Fifthly, becauſe where-ever the /ary has ſet down a fine, eithgr by way of 
puniſbment or caution, it ſeldom exceeds 20001. Nay, even in that tender 
place of liberty, if a judge ſhall not relieve with an habeas corpus, but let 
the perſon languiſh in priſon, yet the third offence is but 2000 l. penalty; and 
] ſuppoſe that that is but inconſiderable, in compariſon of what any of the 
judges are worth, yet it being taken as a puniſhment, is by the law lozked 
upon as a great ſum, is | 
Sixtbly, becauſe the law of En land being a lato e mercy, and very 
careful to prevent violence and oppreſſion, and to that end having for almoſt 
every offence appointed its particular puniſhment, it cannot be ſuppoſed to 
have left ſo great a power in the judges, as they have exerted in this caſe, 
True it is, ſome things are left to their diſcretion ; becauſe it was not poſ- 
ſible to foreſee every particular caſe that might happen. Yet they are things 
of the leaſt. ſize that are ſo intruſted to their judgment; for (as was ſaid be- 
fore) matters of any conſiderable moment were il referred to the 2 ; 
ab alfo* the review of what the judges ſhould do in thoſe leſſer matters, 
which Were left to their difcretion. Ling | | | 
"As thefe proceedings are a great wrong to the /ubjef, ſo are they no leſs 
a diſadvantage. to the king ; becauſe they will make his government look 
very rigid and ſevere, and gives it a grim fierce countenance, which, tho“ 
1'don't ſay that it will make the people rebel, yet I am apt to believe that 
jt will fer them upon their guard. It's fair and gentle uſage, that prevails 
upon reaſonable and, free- born men. It's an eaſie government that will 
w the hearts of the people of England ; for, ſays the ſtatute of Wil, and 
Ar. the eftate of a king flanditb niore aſſured 


| ant by the love of his ſuljecis than in 
fear df laws ; ſo that the King will be on the ſing hand by theſe proceedings, 

becaufe it ff oils the complexion of his government. „ 
And the king will yet be a farther ſufferer, for if 30000/.. be the price 
of 4 beo, it will make Mpite- hall very empty; for he that goes thither muſt 
approach it with fear and trembling, becauſe he does not know but he ſhall 
be rujned before he comes thence; for though a man arm himſelf with all 
the refofution he can, yet it cannot be proof a | 
choſe that intend to do him a miſchief, Eſpecially if he is not upon very 
good terms at court, there will never want thoſe who will endeavour to 
draw him into the ſnare, hoping to merit by it; and though perhaps they 
miſtake their aim; yet however, revenge, that is ſo ſweet, will be 1 
encouraged to provoke him, becauſe he cannot hope to reek his malice ſo 
plentifully as this way, becauſe if his attempt ſucceed, the other is ruined } 
nay, if he do not ſtrike, but only defend himſelf, yet if the judges don't 
like the complexion of the man, they will call the fox's ears horns, and lay 
oll the · blame on his back, and pronounce him more guilty that looks o,, 
the hedge, than he that /eals the bor ſe. 

Since the buſineſs of my lord Devonſbire happened, I have heard him 
blam'd as the author of his own misfortune, and that he drew the miſ- 


27. The Caſe of William Earl of Devonſhire, on an Information, &c. 


againſt the contriyance of | 


133 


gone to ccurt; for, ſaid they, he knew there were many there who wiſhed him 
ill, and therefore ſooner or. later he would meet with an affront, and if he once 
fell into their hands, he muſt expect no quarter, becauſe coll. Culpepper, who, 
without any provocation of my lord's part, had ſo unneceſſarily fallen upon 
him, and had by drawing blood upon my lord forfeited his hand; yet not 
only that, but all the reſt of the judgment was pardoned ; and therefore as 
well that as this are looked upon as buſineſſes that were laid. But in 
ſaying this, I only tell your lordſhips what is ſaid without doors, and I 
don't ſpeak it as my opinion; but ſetting the tattle without doors aſide, I 
do conceive, that can never be a juſt judgment which injures the king as well 
as the party that is puniſhed, . | 

But the true nature of my lord Devonſhire's offence has not yet been tho- 
roughly conſidered. The ew does in all cafes give great allowances to 
what is done on a /udden heat, where there does not appear any premedita- 
tion ; and for this reaſon, when a man is indicted for murder, if upon the 
evidence there does not appear malice prepen/eeither expreſſed or implyed, the 
party accuſed ſha}l have his clergy. And for the ſame reaſon, though it be 
death to maim or disfigure another, yet if it be done on a ſudden heat, the 
party ſhall not dye for it; ſor in theſe 105 the like caſes the law thinks him 
to be more blame worthy who gave the provocation, than he that was fo 
provoked ; becauſe it was not the effect of an evil mind, but of paſſion; et 
actus non ſit reus niſi mens fit rea. If therefore it be true which I have 
heard, that the king promiſed my lord Devonſbire, that coll. Culpepper 
ſhould never come to //}itehall, it will then follow, that my lord Devon- 
ſhire's ſtriking coll. Cu pepper was the effect of paſſion, and not of intention, 

| becauſe he could not expect to meet him where he did. If fo, I conceive 
with ſubmiſſion, that the puniſhment and offence don't in any meaſure 
bear proportion. : Ge, 

But I am perſwaded, that the judges were reſolved upon what they have 
done before they heard the cauſe, in caſe my lord was found guilty ; and 
the rather, becauſe my lord chief juſtice was haranguing the offence be- 
forehand ; for when my lord Devonſhire appeared & May, he told him, 
that to ſtrike in the king's palace was little leſs, or next door to pulling 
the king out of his throne, Indeed, on the laſt day of the term he did ex- 
plain them thus; that the time and circumſtances might be ſuch, as it 
would be little leſs than the aſſaulting the king in his throne. But ſeveral 
have told me, who heard him, and they ſay, the firſt words of time and cir- 
cumſlances were not mentioned by him 6. Hay; and in particular, a noble 
lord of this houſe is one from whom I had my information; and if it were 
ſo, thoſe words favour too much of a prejudging the cauſe, ,. _ 

There is no doubt, but in caſe of a fine fr. the court may commit the 
party, in caſe of obſtinacy, for not paying the fine into court. Yet this is to 
be taken cum grano ſalis; for if the e be immoderate, or elſe he has not 
the money then ready, but either offers ſecurity to pay it, or elſe prays for 
ſome time; and in the interim to ſtand upon his recog nizance; in either of 
theſe caſes, to commit for not paying the fine into court is not. juſtifiable. 

Firſt, becauſe it is to puniſh for not doing an impoſſibility, for lar non 
cogit ad impoſſibilia, 353 iI 1 ret Bi ono 

Secondly, it is not juſtifiable, becauſe if the fine be paid, the law is as 
much' ſatisfied if it be paid five years hence, as if it be paid then imme- 
1 into court; for the lau does not ſuppoſe, that the moſt wealthy 
man does carry ſo much money about him. 

Thirdly, it is very unreaſonable, becauſe it does in a great part diſable 
the perſon to pay the fine; for if he be a man, that manages his own affairs, 
his writings, that are neceſſary to make the ſecurity, may be ſo diſpoſed 
of, that it will be difficult to come at them, Beſides, there being a neceſ- 
ſity upon him to have the money, thoſe of whom he is to have'it will be ver 
apt tb hold him to harder terms; for the world H e ind beottth” 
that one man is but too prone to make his advantages upon the misfortunes 
and neceſſities of another; and that proverb, homo homini lupus, is in no 


chief upon himſelf; and the reaſon given, was, becatſe he ought not to have 


* 


caſe more true than in the buſineſs of money. 
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1 * 6 May 1689. 1 
and Mr. juſtice Phwell, concerning the proceedings in the court of King's 
Bench againſt the earl of Devon, in Eafter-Term, 3 Fac. II. upon an infor- 
mation for an afſault upon Mr. CO in Whitehall. 

And the Yaid fir Robert Wright, and fir Richard Holloway, bein 
| bar, and Mr. juſtice Powell in his place, and Mr. Bradbury and 

(who were appointed by 
the houſe to ſtand at the end of the clerk's table, where alſo ſtood the cler 
of the Crown Office in the King's Bench, and his deputy, with'the records 
. to this matter; which deputy having publicly read the ſaid 
record, r | 55 

And being aſked, “ what they had to ſay for themſelves in this 
buſineſs ? “ | 
Mr. juſtice Powell ſaid to this effect: It was his great misfortune, 
. that he was miſguided by ſome books, which he looked on as authorities, 
« which he finds b their lordſhips judgments are not fo, and he humbly 
„ begged their lordſhips and the earl of Devon's pardon. As to the fine, 
« he looked on 30000. to befine ehovgh. His ſilence in that buſineſs was 
« his greateſt fault, for which he alſo peed pardon,” | 
Then fir Robert Wright ſaid to this effect: „ that as to the breach 
« of privilege, they were miſguided by precedents, and as to the fine (which 
« is uſually ſet according to the quality and eſtate of the perſon fined) it 
_ «« came from the puny judge thirty thouſand pounds; and ſo to him laſt, 
«<< according to the courſe of the cautt. And if he was miſtaken, he beg- 
« fed pardon ;; for he never had the leaſt diſteſpect to the lord of Devon. 
Then ſir Richard Holloway ſpake to this effect: he, as ſecond judge, 
«© pronounced the fine 30,000 J. which was ſet nemine contradicente ; and if 
« a leſſer fine had been propoſed, he ſhould have accepted it; and did not 
4 juſtify the proceedings, but looked on it as an exceſſive fine; and begged 
«my tord Devon's pardon, and ſubmitted all to their lordſnips.“ 
x\ ©. -, And then they bein aſked, ** whether they had no diſcourſe together 
* "68 'defo?e; concerning the ſaid fine? | 
Sir Robert Wright ſaid, ** wediſcourſed not of the fine, but in court.” 
Sir Richard n alſo declared, he had no direction from either 
«« the king or chancellor about the ſaid fine,” 
Whereupon Mr. juſtice Powell faid, “ fir Richard Holloway may re- 
member there was a diſcourſe of the fine 5 or 6 days before at the lord 
« chancellor's, where fir Robert Vrigll, ſir Richard Holloway, fir Richard 
„% F[libone, and himſelf were.” | | 5 
This fir” Richard Holloway ſaid he did not remember.” 1 
s And fir Robert Mrigbt denied that they met there purpoſely about the 
Then they withdrew. = 
Mr. juſtice Powel! being aſked, ** what diſcourſe they had at the lord 
© chancellor's ?” ſaid, '** the lord chancellor firſt propoſed twenty thou- 
« ſand pounds ; but afterwards ſaid it would be better if thirty thouſand 
„ pounds, and then the king might abate ten thouſand. To this he de- 
«: clared his diſlike to the other judges, but not before the chancellor,” 
hben de withdrew, DE Td Ok Oy i Og 
' " '- Aﬀter debate the houſe were of opinion, _ 
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27. The Caſe of William Earl of Devonſhire on an Information, &c. 
2 | | | | | : | « That the court of King's Bench, in over-ruling the earl of Devor's 
This day being appointed to hear fir Robert Wright, fir Richard Holloway, 


the houſe-to attend this day) being permitted by 


«© plea of privilege of parliament, and forcing him to plead over in chief, 
« jt being within the uſual time of privilege, did thereby commit a mani. 
«© feſt breach of the privilege of parliament, _ 

That the fine of thirty thouſand pounds, impoſed by the court of 
„ King's Bench upon the earl of Devon, was exceſſive and exorbitant, 
„ againſt magna charta, the common right of the ſubject, and againſt the 
« Jaw of the land.“ | : 

Ordered, that the judges this day preſent do give their opinions to-mor- 
| row, at ten of the clock in the forenoon, how the law ſtands as to the 
\commitment of a peer upon a fine tothe king, 175 


| 7 May 1689. 


hola houſe heard the age. nat caſes and precedents there were in 
e law, for the Commitmen a peer of this realm in execution for ⁊ fine. 
Poole wi. 


nd, after conſideration thereof, it is ORDERED, that this houſe will, on 
Wedneſday next, at ten of the clock in the forenoon, take into their conſi- 
deration aqueſtion ariſing upon the caſe of the earl of Devonſhire, ©* whe- 
6 ther a peer of this realm may by law be committed in execution for a 
fine?“ and that notice be piven to the king's counſel of the ſaid order. 
(01.709 Wee Ed ren ip nnd 
eee 1 

pon reports from the lords committees for privileges, who were of 
opinion, “ that the proceedings againſt the earl of Devon, in the court of 
« King's Bench in Eafter-Term in the third year of king James the ſecond, 
«© upon an information for an aſſault upon Mr. Culpeper, wherein his 
<« Jordſhip's plea of privilege of parliament was over-ruled, and he was 
* fined thirty thouſand pounds, and thereupon committed to the King's 
« Bench in execution, were great violations of the privileges of the peers 
of this realm.“ 

After hearing the record of the court of King's Bench, wherein the 
judgment againſt the earl of Devon is entered, read, and alſo fir Robert 
Wright, fir Richard Holloway, and Mr. juſtice Powell, 15 ve the 
judgment againſt the ſaid earl of Devon) what they could ſay for them- 
ſelves to juſtify their proceedings; and notice having been given to the 
king's counſel, to the end that they might attend if they had any thing to 
offer, whether a peer of this realm might by law be committed in exe- 
cution for a fine, the ſaid counſel did accordingly give their attendance, 
(after a weeks notice) but did offer nothing therein. © © 

After full conſideration had of the ſeveral caſes and precedents wherein 


againſt wag 
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che Bankers in the Car- of Exchequer, and afterwar ds in the Exchequer- 
Chamber and Parliament, 1690, 1696, 1699. 
TTT 


uſual with a few great bankers, to accommodate the crown with large ſums. of money on 
credit of Ide growing produce, either of taxes granted by parliament, or of the hereditary revenue; the mode 
not, as it generally it, to charge the publick revenue with annuities in perpetuity for 'the' intereſt re 
tallies and orders of the Exchequer for paying both principal 
| pledged as a ſecurity. Lord Clarendon partseularly explains, 
Yr yah how ſuch buſineſs was tranſaed between the'erown and the Hankers. 2. Clarend. Contin, fol. ed, 313. The. 
IS... >; Food faith for ſome lime obſerved by the crown had eſtabliſbed ſo much confidence on the part of the bankers, that + \, 
„ 1 45 t their money without the leaſt. ſuſpicion of ſeeing a miſapplication of the revenue appr | 

the 


ated to-repay them. ' 


king iſſued à declaration, by which b 

interruption of ch 4 on theſe ordern 
a" falute to make them transferrable _ 

eble's Stat. | 


? ; 2 Older circumſtances . too concurred to inſpire confidence; for in 1667, 

ſolemnly promiſed,.. that be.zvould not ** on any occaſion whatever” ſuffer an 

f the Exchequer ; and about: the ſame time pore anion 0 
19 Cha, 2. c. 12. 


3 


inn 

Oe, "_ 
. f 
o 
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But notwithſtanding thi. = 


pepper. Bankers Caſe'by Turnour, 34. edit. 135. 19 Cha, 2, c. At. Hul! ors” 1 4 
plein der royal word, the bankers were finally deceive 1 1671, when the debt to them wat about a miley 7 
pong, the king, having reſolved on a new war with the Dutch, and knowing that hi parliament would 3 
5 averſe to the meaſure, to ſupply bis neceſſities reſorted to the violent: expedient of ſhutting the Exchequer; which OS 
0 mu executed, by poſtponing. the payments there on orders before iſſued; with a very limited erer pn. be Aera: 1 
4 is of Bf ſuggeſting this 55 is attributed to the earl. of Shafteſbury, MMSꝓꝶqff 
$ ite; 20/4 of which lards wert members of the then confidential council Jo well known r i 
I a Mt firft the poſtponement of payment was. only for a year z, hut it wat afterwards cu nue e f % ex-.. 
JJC be „FP 
„ 05 Bankers, particularly fr Robert Vyner, in the greateh ditreſs 3 nor as the miſchief coufined to them; great partofithe\ — = 
© mine they bad lens to theerown'bulonging'to au perſons; ſo much indeed, that the number of creditors b ] 
* eee een eee ee ements of payment ro the bunter and bet r 
. ee af eee ene es to relievt the Vaukers ;| far which: pitrpuſe the wy in 1677 . . 
Z them out of the hereditary Exciſe, eguial to fis per cent: intero/t on Thai ſeoerul debts, but redeemable on payment of the. 
8 . 2 23 


's and the ſuits, which were commenced to enforce the payment of theſe arrears, are the ſubjef of the following caſe. 
f, The firſt proceeding <was a petition do the burons of the Exchequer for payment of the arrears of the annuities 6 
” * granted ; to which petition the attorney-general demurred. Two points were made, firſt whether the grant out of 
of I )be Exciſe was good, and ſecondly whether a petition to the 16555 F the Exchequer tons n proper remedy. 
t, u the firſt point the whole court agreed, that in general the king could alienate the reveiiues of the crown ; but 
ie r Mr. baron Lechmere differed from the other barons, by thinkins, that this particular revenue of the Exciſe was | 
"2 * an exception to the general rule. But all agreed, that the petition was a proper remedy. © Fudzment was there: 

r= ore given fur the petition, by direfing payment to the complainants at the receipt of the Exche quer. 
3 A writ of error was brought on this judgment by the attorney-general in tht Exchequer- Chamber. There all be 

judges, who argued, held the grant out of the Exciſe go:d.. A majority of them, including lord chief juſtice; Holt, 

alſo approved of the remedy by petition. But lord chief juſtice Treby was of opinion, that the barens of the Er. 
n cChequer were not authorized to make order for payments on the receipt of the Exchequer, and therefore that the ' | 
b remedy by petition to the barons was inapplicable, In this opinion he was ſeconded by lord keeper Somers, who' 
n Aiſtinguiſbed himſelf by one of the moſt elaborate arguments ever delivered in Weſtminſter-Hall. Adoubt then araſe,' e 
4 whether the lord chancellor and lord high treaſurer were at liberty to give judgment according to their own opinion iu 
x  '» --* appoſition to that of a majority of the attendant judges, in other orgs, whether the juzges called by. the lerd treaſurer ... 

and lord keeper were to be conſidered as mere affiſtants to them without voices. The opinion of the judges being talen 

on this point, ſeven againſt three held, that the lord treaſurer and lord chancellor were not conciuded by tbe 

opinions of the judges: and therefore that the lord keeper in the coſe in queſtion, there being then no lord treafurer, might: - 9 
f give judgment according to his. own opinion. Lord Somers, concurring in this idea, reverſed the judgment of the Joe ie A 4 
f court of Exchequer. But the caſe was afterwards carried by error into parliament, and there:the lords reverſed fern. e 
, | .the judgment of the Exchequer-Chamber, and''affirmed that of the Exchequer. However, notwitEflanding this "© canta . 
: Fal deciſion 7 of the bankers and their creditors, it appears by a ſubſequent ſtatute, that they were to recerve © 
: © only one half of their debt; the 12 & 13 W. 3. after appropriating certain ſums out of the hereditary Exciſe for pub- 11.613. #5. 
| lick uſes, providing, that, in lieu of the annuities granted to the bankers and all arrears, the hereditery Excite ſbould 2. 4 , 
$ | | | 

' after the 26th of December, 1701. be charged with annual jums equal to an intereſt of three per cent. till ku ee, 

e {: + "redeemed: by payment of one motetyof the principal ſums. 12 & 13 W. 3. c. 12, & 15. Why ſuch a conipoſition of the v 7 ns Par Hale 
f Aebt, after prevailing in the ſuits commenced to enforce payment, ſhould be accepted, we are unable to account. It is“ 2 
s obſervable, that part of one article of the impeachment of lord Somers is founded: on his rever/mg the. judgment of . > Kerr, 2 
; © #he Exchequer without calling the barons before bim; the 31 E. 3. c. 12. particularly requiring, that they ſboulſs | , 
4 be called to give the reaſons of their judgment. The ſame article criminates him. for ſaying, that particular ſub»: . + . 
. jecls might have rights and intereſts without any remedy for the recovery, unleſs by pelilion to the perſon of the . 
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28. The Caſe of the Bankers in the Coutt of Exchequet, &c: » 


principal. This intereſt was accordingly paid till 168 3; but it then became in arrear, and continued ſo at the revolution; 


(ling; à poſition to which effet occurs in the courſe of bis argument in this caſe of the bankers, Ste 3 Chandl. 
Deb. Comm. : eee 39 19 WG beben 3 1 bind 


* 


There are ſeveral printed reports of this caſe. My. Freeman, aſterwards lord chancellor of Ireland, gives a ſhort note Ee 


t37 


0 Ace 


of the arguments in the Exchequer, The fifth volume of Modern Reports contains a full ſtate of the pleadings in Y 


he caſe, and of the arguments of the chief juſtices Holt and Treby in the FExchequer- Chamber. Holt's argu- 
ment is alſo in Skinner's Reports, 601. Lord Somers's argument in the Exchequer-Chamber was printed ſe- 


n Ig parately in 1733. All theſe, except the report by Skinner, we ſhall introduce in their reſpetive drder. We ſhall = 


then add a copy of the printed caſe which was delivered to the lords by the plaintiff on error in parliament, for which 


wjuee are obliged to the kind communication of Mr. Serjeant Hill, whoſe valuable treaſure of parliamentary caſes is wel! 
8 . b >. En \ { \ 4 „ . „ a . F 131 1211 8 E ff. Aa ue r 2 
uon ig gentlemen of the law. It was out of our power to give the printed caſe on the part of the crown, it not ta- 1 
Being in the collection, to which we were permitted to have recourſe, thaugh eſteemed by far the moſt perfe of any **** 3 wy 
eͤiſting. The whole of what we ſhall offer to the reader will conclude with the judgment in parliament, and the pro- NO I % 
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1 enforcing this advice, though the author argues for the propriety"of-a parliamentary reſumption of royal grants, 


oa l forfeitures ſhould be reſumed, and that thoſe farfeitures ſhould be. applied towards payment of the public debts. ' | 


Ide 11 Hen, 4, which never occurred in the argument of the caſe of the bankers, and which he conſtrues to be a ſta- 
: 1:4. \ $utary, prohibition. of future alienations, except when, the king ſodll . be out of debt; adding, that the forte of 
Ibis law bad been evaded by cauſes of non. obſtante, but hat. theſe were condemned by the bill of tights. 
The great ability and learning conſpicuous in this" performance rendered it of too much importance, not only to 
''* thoſe intereſted in the grants of the Iriſh forfeitures, but o all deriving under regal alienatiuus of. a maden 
date, to ſuffer. the impreſſions from it to remuin unreſiſted.” be ſubjet? was accordingly undertaken by @ ' 
.. writer, whoſe name is not tranſmitted to us, but whoſe work proved him very adequale to the conteſt; The piebe we 
aAulude to was publiſhed early in 1701, by the title of Jus Regium, or the King's Right to grant Forte der, enn 
and other Revenues of the Crown, Sc.“ It is reprinted in the 2d volume of the collection of State-Tracts r 
tbe reign of king William. The author lays a great ſtreſi on the. concurrence. of all the judges in the caſe of the...” . eo, A. 
Banter that in general the king could alienate;\and gives a ſhort hiſtory af the ſeveral opinions advanced in the progress; 
of that caſe.” 2 alſo denies the application" of "the record of, 1% Hen. 4. cited by Davenant. The elt 
e the controverſy was unfavourable to the grantees of the Itiſh forfeitures: 7 an Engliſn a h 
cg des e lands as had been forfeited fince. the revolution were veſted in truftees to be feld fut be 
7 bs 


Ihe crown on ſale by the truſtees, were appointed to de far jupport of .the government e Ireland, and ta de n-. 
alienable. 11 ant W. g. c. a. Such readers, as are diſpoſed 40 
e {e Iriſh forfeitures, may confult My." Hartis's life of king William, and the Fournals of the Engliſh, par- 
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In Scaccario | 5 
ING cbarli the ſecond, | having taken up great ſums of money of 


. thereof granted to them and their heirs ſeveral annuities, chargeable 
upon the — revenue of exciſe, giyen to the king by the ſtatute of 
De Sa 

The ſaid annuity being for many years arrear, the petitioners exhibit- 
ed their petition to the barons of the Excheguer for the ſaid arrears ; where- 
upon two queſtians did ariſe, _—__ 


rſt queſtion, Whether this grant of the king were good to bind the ſuc- 


ceſlor, fo as to continue a charge upon the ſaid reyenue ? | 
2d queſtion. Whether the | Loads had taken their proper remedies 
for recovery of the ſaid arrears Sa | | 
Ad primam Dual", Athins, Turton and Powell, were of opinion, that the 
grant was good to charge the ſucceſſor, | 
It was admitted, that the king could not grant away his or nor 
put it in vaſſalage or ſubjection to the pope or any other, as is ſaid in 4 nf. 
132 14, 83, 202, 357 
That the king may | 
5 Co. 56. 7 Co. 21. 9 H. 7. 12. 2 Inft. 58. Vaugh. 161. 4Inſt. 29. Dyer 92. 
9 H. 6. 12. Bro. Quinx. 7. 2 Rol. 176, 198. 19 H. 6.6. 4 Inſt. 126. 6 Co. 
73. 2 Rol. 98. Moor 833.2 H. 7.8. Reg. Orig. 193. 266. 307. 21 Ed. 3. 47. 
That it muſt be ſaid of whoſe hands to be received, or elſe it is not 
good, for he cannot charge his perſon. Nat. Breu. 52. Dy. 92. Hob. 148. 
Obj. That it was out of an incorporeal inheritance. BE 
Anſ. It is good notwithſtanding. 1 Inf. 479. | 
Obj. It was pretended, that the king was deceived in his grant, as to 
the conſideration. | AM | | | 
Anſ. If the king be deceived in a conſideration real executory, it will 
void the grant, but not in a conſideration perſonal executed. Plow. 454. 
1 3. 76. 108, 10 C. 47, 6 Co. 56. 1 Co. 43. Lelv. 1. 11 Co. go. 
00. 220. , | \ : oo 1 5 4 
That there have been acts of reſumption ſhews that the grants were good, 
becauſe they could not be avoided but by act of parliament. | 


The King and Hornby's caſe. Term. 8. Trin. 7. W. 3. | 
. A etition to the treaſurer and barons of the Exchequer 
3 + % exhibited by Jeſepb Hornby, Ter. Hill. 1 Gulielmi 2 
e Marie, for the allowance of letters patents granted by king 
Charles II. for payment of an annuity out of the Lat c. The attor- 
ney- general demurs generally. The court gave judgment for the peti- 
tioner Hornby ; whereupon the attorney - general brought a writ of error. 
Argued in the Exchequer-Chamber, where the judgment was reverſed. 

Record. petition, & morac. ſuperind & judicium, & brevis de error. 


lord chief juſtice Holt for the affirmance. | 
Termino Sancti Hilmrii anno 19 Guhelmi & Marie, regis &.regine. 
Lond, Mid. jy} FE morandim, quad Joſephus Hornby de Lond. gen' venit 
: N coram 4 Scaccario vice 


rino die Octobr. 
hoc termino in propria perſona ſua & exhibuit curia hic guaſdam literas 


patentes dom, Caroli. Reundi nuper- regis Angliæ, Wc. ſub magna A. 
7 id, dom. 


Anglia confe/?, geren. dat. #riceſſimo_ dis Aprilis anno regni 
Caroli nuper regit Anglia viceſſumo nono aid, Joſepho Hornby, bæred. & 
aſſignat. ſuis confeft. de annuali redditu ffoe ſumma mille trecent. 1 
& duar, libr. ſeptendecim ſolid. & dicem . anuatim ſalvend. recpiend. 
& purcipimd, | Anglice taken] per pred. Joſephum Hornby, hered. & d 
Au. ſues in pirpttuum de redditibus reventionibus / popes & perquiſit. & emo- 
lument. & ſolutionidus reſervat. ſurgen.-creſeen. & provenien, eid.. nuper dom. 
regi Carolo * bared. & 10 ſuis. de pro ex five ratione debiti 
Exciſe I Anglice duty of Exciſe] ſuper petum lupulat' & iſlipulat & alias li- 
a infta rign. Anglia, demin. Walliz ; & vill. Barwici ſuper Twedam 
virtute atlus Fee fact. anno regni ejuſdem nuper regis Caroli ſecundi) 
duodecimo, intitul. An act for taking away. the court of Murdi and Liveries, 
and tenures in capite,- and by knights ſervice and purveyance, and for 
ſettling a revenue upan his majeſty in lieu thereof. Dat. & conce{ſ; ſalvend. 
quarteriatim (vin. ) ad n Annunciationis Beate Marie Virginis, Nativi- 
tatis ſan##i Johannis Baptiſt', ſandti Mich, Arch. & Nativitatis Dom. per 
eequas & aquales pertiones ſub fiducia in iiſdem literis patentibus expreſſa. Et preed. 
oſephus Hornby petit literas patent, de rectrdo Be irrotulari. Nuss quidem 
teras patent. barones hir receperunt & illas lg & fub ferte verborum in iiſdem 
 bteris patent. content. irrotulgri preceperunt. Et tenor carund. liter arum 
patent ſequitur in bac verba. Seilicst ) 
Charles the ſecond, by the grace of Gad of England, Scotland, France, 
and Jreland, king, defender. of the faith, Oc. to all to whom theſe 
reſtoration, we have been involved in great and foreign wars, as we 
for the ſafety of our government, as for the vindication of the rights and 


| privileges of our ſubjects; in the proſecution. whereof,” we have been con- 


rained for ſome years paſt,” contrary to our inclination, to poſtpone the 
payment of the ok, due from us to ſeveral goldſmiths . gp imay 
upon tallies ſtruck, and orders regiſtred on, and payable out of ſe- 
ere branches of our revenue, and otherwiſe ;-and al 


6 7 


* 


the petitioners, or their teſtators, ho were bankers, in conſideration 


| tan annuity or charge his revenue. 2 Cr 55 78. 


| 
The arguments of the lord chief juſtice Treby for the reverſal, and the 


— 


238. 7% Gaſe of the Bankers in the Court of Exchequer, &c. 


Extra from Freeman's Reports, vol. 1. p. 331. 75s ant 


\ 


* 


Fo ON- This is but an authority, and ſo void by death, becauſe te. 
vocable. | | | 

Anſ. It is an intereſt; and a licence coupled with an intereſt is irre- 
vocable, Dy. 176. Nat. Breu, 223. Plow. 457. Palm. Rep. 171. 172. 


er 49. ? , f 

Ad ſecund Duzf?, all the barons held, that the remedy by petition to 
the barons was a proper remedy, and that it was in their power to relieve 
the petitioners, and give judgment for them, Kzelw. 178. Stamf. 73. 75. 
A petition of right lies as well for a perſonal as a real due, Plow. 277, 
43 Frets caſe, and Nevil's caſe, g H. 6. 13. 1 roll. 539. Lane 38. 
4 Inſt. 415. 

— echmere e contra: that the king could not alien or charge this 
revenue. Hleta 183. 3. 549. Selden, Grotius, Pryn. 9, 390. Vindication 
of the liberties of Engl. Freemen. | 

I, It was given in lieu of a revenue unalienable but by act of parlia- 
ment, viz. the court of Yards. 8 

2. If the king may alien part, he may alien all, and then the ſubjects 
will bear the burden, for they muſt grant new ſupplies to ſupport the crown, 

This charge was granted by the king at a time when he had no oc. 


ceaſion for money, but merely for to 3 his prodigality, being at a time 


when the parliament rained golden ſhowers into his lap. 
It appears by the anſwer Edward the third gave the pope, that it is not 
in the power of the Og to alien his kingdoms, c. 4 Int. 13. 14. 

4. The very words of the act of parliament ſhew, that it was the intent 
of the parliament it ſhould continue in the crown unalienable, there being 
the words "oo ever hereafter to remain to the king and his ſucceſſors ſeveral 
times in the act. | 

5. A power in the act, to enable the king to lett to farm for three years, 
_ the parliament never intended he ſhould have power to alien as he 
P ea . | | 

6. Where the parliament intended a power in the king to alien, it is 
otherwiſe worded ; as in the acts that give monaſteries to the crown it is 
ſaid, to do therewith as he pleaſed. | 

But judgment was given for the petitioners, upon the opinion of the 


Lou 


· 


of 
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, 


ng. Whereas {ince the time of our happy | b 


other three judges. 
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Extract from 3. Modern Reports 29, Iaſt edition, 


poſture of our affairs cannot reaſonably ſpare ſo as a ſum as muſt be 
applied to the ſatisfaction of thoſe debts, yet conſidering the great diffi- 
culties which very many of our loving ſubjects, who put their monies 
into the hands of thofe goldſmiths and others, from whom we received 
it, do at preſent lie under, almoſt to their utter ruin for want of their ſaid 
monies; we have rather. choſe, out of our princely care and compaſſion 
towards our people, to ſuffer in our own affairs, than that our loving 
ſubjects ſhould want ſo ſeaſonable relief: and having ſeriouſly conſidered 
of the way and means to effect this our preſent putpoſe, we could not 
find any more effeQual and leſs prejudicial to us in the preſent poſture of 
our revenue, than by granting to each of them the ſaid goldſmiths and 
others, to whom we are indebted as aforeſaid reſpectively, and to his and 
their heirs and aſſigns, an annual ſum or payment anſwerable, in value 
yearly to the intereſt of their reſpeRive debts, at the rate of ſix pounds 
per cent, per annum, for all fuch monies as are due unto them: the con- 
ſideration whereof induced us to command our high treaſurer of England, 
to cauſe all the accompts of the ſaid goldſmiths to be ſtated and made up 
yy Richard Aldworth, eſq; one of our auditors, to the firſt day of Januar), 
1676, which having been accordingly caſt up and ſettled, it appears 
thereby that there is due and owing by us unto our truſty and well- be- 
loved ſubject, Fo/eph Hornby of Londen, goldſmith, the ſum of twenty- 
two thouſand five hundred forty-eight pounds, five ſhillings and ſixpence. 
In ſatisfa6&tion whereof, according to our intent in theſe preſents expreſſed, 
we have reſolved to grant unto him the ſum of one thouſand three hun- 
dred fifty-three pounds ſeventeen ſhillings and tenpence per annum, out 
of that part of our revenue of Exciſe which was granted to us, our heirs 
and ſacceſſors for ever, by an act of parliament made in the twelfth year 
of our reign, intituled, an act for taki 
and tenures in capite, and by knights 
a revenue upon his majeſly in lieu - mp 
the conſideration aforeſaid, and in ſatisfaction or lieu of the ſaid debt, or 
ſum of twenty-two thouſand five bundred forty-eight pounds five ſhillings 
and ſixpence, by us owing to the ſaid Foſeph Hornby, and of our eſpecial 
grace, certain knowledge, and meer motion, haye given and granted, 
and by theſe preſents, for us, our heirs and ſucceſſors, do give and grant 
unto the ſaid Fo/eph Hornby, his heirs and affigns, one annual or yearly 
rent or ſum. of one thouſand three hundred fifty -two pounds ſeventeen 
ſhillings; and: tenpence, of lawful money of England, to be yearly had, 
received.and taken by. the ſaid 7% Hornty,. his. heirs and afficns for 
ever, out of the. rents, revenues, profits and perquiſites, emolumcents and 
ayments reſerved, arifing, accruing or coming, or that hereafter ſhall or 
any Arg, reſerved, ariſe, accrue or become due or payable to us, our heirs 
nd ſucpeſſors, out of, ſor or by reaſon of the duty of Exciſe upon beer. 
ale, and other liquors, within our kingdom of England, dominion of 


vice and purveyante, and for ſettling 
Know ye therefore, that we, for 


aun end town of Berwick upon Tweed, by vertue of the ſaid act of 


though, the preſent | 


parliament; the ſaid ſum of one thouſand three hundred fiſty-two pounds 
ſeventeen ſhillings and tenpence per annum, to be paid quarterly at the 
four moſt uſual feaſts in the year, that is to ſay, at the \lepit of the 4- 


unc. alien 


4 
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awiy the court of Wards and Liveries 
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"hunciation of the bleſſed virgin Mary, the Nativity of St. John the Baptiſt, 
St. Michael the archangel, and the birth of our lord God, commonly 
called Chriſimas, by even and equal portions, in truſt for ſuch of the 
creditors of the ſaid Foſeph Hornby, as within one year next enſuing the 
date hereof ſhall, upon notice of theſe preſents, deliver up their ſecurities, 
and accept of aſſignments of proportionable parts of the ſaid yearly ſum 
of one thouſand three hundred hfty-two pounds ſeventeen ſhillings and 
tenpence, for ſatisfaction of their reſpective debts, according to the true 
intent and meaning of the covenant in that behalf herein after contained, 
for ſo much as their proportionable parts {hall amount unto, and in the 
mean time ſhall not ſue or proſecute the ſaid 7oeph Hornby, his heirs, 
executors or adminiſtrators, for ſuch their debts: and the reſidue and 
overplus of the ſaid yearly ſum of one thouſand three hundred fiftyrtwo 
pounds ſeventecn ſhillings and tenpence, to remain and be to and for 
the proper uſe and benefit of the ſaid Foſeph Hornby, his heirs and afligns, 
without any truſt or account whatſoever; the firſt payment of the ſaid ſum 
of one thouſand three hundred fifty-two pounds ſeventeen ſhillings and 
tenpence, to commence from the feaſt of the birth of our lord God one 
thouſand ſix hundred ſeventy and fix. And we do hereby, for us, our 
heirs and ſucceſſors, authorize, direct and appoint our high-treaſurer, 
chancellor, under-treaſurer, chamberlain and barons of our Exchequer, 
and the high-treaſurer and commiſſioners of the treaſury, chancellor, 
under-treaſurer, chamberlain and barons of the Exchequer, of us, our 
Heirs and ſucceſſors that hereafter ſha]l be, and all other officers and 
miniſters of the ſaid court, and of the receipt thereof, now being, or that 
hereafter ſhall be, that they and every of them, in their reſpective places, 
do from time to time, upon requeſt of the ſaid Foſeph Hornby, his heirs 
or afligns, reſpectively perform all acts neceſſary for the conſtant and due 
payment of the ſaid yearly rent or ſum of one thouſand three hundred 


| 'fifty-two. pounds ſeventeen ſhillings and tenpence, to the ſaid Jeep“ 


Hornby, his heirs or aſſigns, as the ſame ſhall grow due and become pay- 
Able * of every ſuch part and parts as the ſaid Fo/eph Hornby, his heirs 
or aſſigns, ſhall grant or aflign to any perſon or perſons from time to time, 
according to the truſt and agreement in that behalf herein contained ; 
and as occaſion ſhall be, levy or ſtrike, or cauſe to be levied or {tricken 
in the receipt of the Exchequer, of us, our heirs and ſucceſſors ſrom time 
to time, tallies of pro or affignment, or other tallies, as the caſe may 
require, and as ſhall be deſired, upon the commiſſioners, treaſuters, re- 
ceivers, collectors or farmers of the ſaid duty and revenue for the time 
being, or upon ſuch other perſon or perſons as ought to be wp” or 
chargeable therewith, or accountable to us, our heirs and ſucceſſors for 
the ſame, who are hereby required and directed from time to time to 
make due payment thereof accordingly, ſo that the ſaid Foſeph Hornby, 
his heirs and aſſigns reſpectively, of all or any part or parts thereof, may 
certainly and 875 and on every of the ſaid quarterly feaſt days afore- 
mentioned, for ever hereafter have and receive the ſaid yearly rent or 
ſum of one thouſand three hundred fifty two pounds ſeventeen ſhillipgs 
and tenpence, E granted out of our ſaid revenue, without any further 
or other warrant to be 


charge to be ſet upon the ſaid Fo * Hornby, his heirs or aſſigns, or any 
of them, for the ſame. And if it hall happen at any time hereafter, that 
the rents, iſſues or profits of our ſaid revenue ſhall be paid into the receipt 
of our Excheguer, or elſewhere, to the uſe of us, our heirs or ſucceſſors, 


before the levying of ſuch tallies, or before payment be made to the 


2. Foſeph Hornby, his heirs or aſſigns reſpectively, of the ſaid yearly 
rent or ſum of one thouſand three hundred fifty-two pounds ſeventeen 
ſhillings and tenpence, or any part thereof, according to the true intent 
. of thele our letters patents; then and in ſuch caſe our expreſs will and 
pleaſure is, and we do hereby, of our further eſpecial grace, certain know- 
ledge, and meer motion, for us, our heirs and ſucceſſors, authorize and 
require the high-treaſurer and commiſſioners of the treaſury, chancellor 
or . chamberlain and barons of the Exchequer, of us, our 


. heirs and ſucceſſors for the time being, and all other officers and 
. miniſters of the Exchequer, and of the receipt thereof, that they or ſuch 


of them to whom it appertains, do from time to time, as often as need 


hall be, well and truly pay or cauſe to be paid unto the ſaid Fo/eph 


Hornby, his heirs and affigns reſpectively, out of ſuch monies as ſhall be 


ſo paid into our Exchequer, or elſewhere, to the uſe of us, our heirs 


and ſucceſſors, all ſuch or ſo much of the ſaid yearly rent or ſum of 


one thouſand three hundred fifty-two pounds ſeventeen ſhillings and 
. tenpence, as ſhall from time to time be in arrear or unpaid after the | 
feaſt days or times of payment aforeſaid, or any of them, without any 


further or other warrant to be ſued for, had or obtained in that behalf, and 
without any accompt, impreſt, or other charge to be ſet upon him the ſaid 
Jaſeph Hornby, his heirs or aſſigns, for the ſame or any part thereof. And 
theſe our letters patents, or the exemplification, entry or inrollment 


thereof, ſhall be unto the high-treaſurer, commiſſioners of the treaſury, 
\ Chancellor and under-treaſurer, chamberlain and barons of the Exchequer, 
of us, our heirs and ſucceſſors, and all other officers and miniſters of the 
. Taid Exchequer, and to the. commiſſioners, treaſurer, receivers, collectors, 
. farmers, and all other. officers and miniſters of our ſaid revenue of exciſe, 
a good and. ſufficient. warrant and diſcharge for all and whatloever they or 
- any of them reſpectively ſhall do or cauſe to be done in or about * 
- miſſes, purſuant to our will and pleaſure herein before declared. An 

further will and pleaſure is, and we do hereby of our eſpecial grace, cer- 
tain knowledge, and meer motion, grant, direct and appoint, that all 
ſuch tallies of pro or affignment, or other tallies as ſhall be hereafter levied 


our 


or ſtruck upon our ſaid revenue of exciſe at the inftance and defire of the 
faid A0 Hornby, his heirs, or aſſigns reſpectively, for or towards the ſa- 

on or ſecuring the payment of the ſaid yearly rent or ſum of one 
thouſand-three hundred fifty-two pounds ſeventeen ihillings and tenpence, 
or any part thereof, ſhall be well and truly paid and ſatisfied out of the 


- laid revenue quarterly, and every quarter as aforeſaid, and ſhall be pre- 


ferrable and preferred before any other quarterly payments out of the ſame, 
by vertue or colour of any warrant, order ot direction whatſoever of any 


U 
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ſued for, had or obtained from us, our heirs and 
ſucceſſors, in that behalf, and without any accompt, impreſt, or other 


heirs and ſucceſſors, grant unto the 
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after-date, excepting only ſuch yearly ſums as ate neceſſarily payable for 
the management of our ſaid revenue, and except the yearly ſums amount- 
ing to twelve thouſand two hundred and nine pounds fifteen ſhillings and 
fourpence halfpenny or thereabouts, payable thereout unto our deareſt 
conſort the queen, as parcel of her jointure, and the early ſum of wy 
four thouſand pounds payable to our dear brother Janes duke of Vr; 
which ſaid ſeveral ſums, we will and do hereby direct, ſhall be paid and 
ſatisfied unto our ſaid deareſt conſort, and to our ſaid moſt dear brother, 
out of the ſaid revenue, duly, conſtantly, and in the firſt place before any 
of the ſaid payments, or any other payments whatſoever to be made out ot 
the ſame, And our will and pleaſure is, and the ſaid Foſeph Hornby, for 
himſclf, his heirs, executors, and adminiſtrators, covenant, grant and 
agree, to and with us, our heirs and ſucceſſors, that he the ſaid Foſeph 
Hornby, his heirs and aſſigns, ſhall and will at any time or times, within 
one year next 2 the date hereof, grant and aſſign proportionable 
part and parts of the ſaid yearly rent or ſum of one thouſand three hundred 
afty-two pounds ſeventeen ſhillings and tenpence, unto ſuch of his cre- 
ditors or others by their appointment, as will be content to deliver up their 
ſecurities, and take ſuch aſſignments in ſatisfaction of their debts, accord- 
ing to the truſts herein before expreſſed ; and that he the ſaid Jeep Horn- 
by,, his heirs or aſſigns, ſhall not, nor will, during the ſaid ſpace of one 
year, make any grant or aſſignment of all or any part of the ſaid yearly 
ſum of one thouſand three hundred fifty-two pounds ſeventeen ſhillings 
and tenpence, unto any perſon or perſons but ſuch as are creditors of the 
ſaid Foſeph Hornby, or others by their appointment as aforeſaid : and that 
if any difference ſhall at any time or times, within the ſpace of one year 
and an half now next coming, ariſe between the ſaid Foſeph Hornby, his 
heirs, executors, adminiſtrators or aſſigns, or any of them, and the ſaid 
creditors, or any of them, touching the aſſigning or diſpoſing of all or an 
part or parts of the ſaid annuity or 15 ſum of one thouſand three hun- 
dred fifty-two pounds ſeventeen ſhillings and tenpence, that then the 
ſaid Fofeph Hornby, his heirs, executors, adminiſtrators and aſſigns, ſhall 
and will from time to time ſubmit themſelves, and all matters and things. 
relating thereunto, to the comptro] of the lord high treaſurer, or the com- 
miſſioners of the treaſury for the time being, and ſhall and will obſerve and 


fulfil all ſuch order and directions as the lord high treaſurer, or the com- 


miſſioners of the treaſury, ſhall from time to time make or give concern- 
ing the ſame, Provided always, and our further will and pleaſure, intent 
and meaning is, and is hereby declared to be, that all aſſignments to be 
made as well before as after the ſaid ſpace of one year, of any part or parts 
of the ſaid yearly ſum of one thouſand three hundred fifty-two pounds le- | 
venteen thillings and tenpence hereby granted, ſhall, within the ſpace of 

thirty days next after the execution thereof, be enrolled before the auditor 
of the receipt of the Exchequer, or the clerk of the Pelli for the time being, 
to the end it may appear what aſſignments have been granted, and pay- 
ments may be made thereupon according to the intent of theſe preſents, 


and that every aſſignment not ſo enrolled, ſhall be of none effect. Pro- 


vided alſo, that when we, our heirs or ſucceſſors, ſhall at entire payments 
have actually paid the full ſum of twenty-two thouſand five hundred forty- 
eight pounds hve ſhillings and ſixpence, of lawful money of England, to 


the ſaid e Hernby, his heirs and affigns, and to ſuch perſon or perſons 


to whom ſuch aſſignment or aſſignments ſhall be made as aforeſaid reſpec- 
tively in proportion amongſt them, after the rate of one hundred pounds 
principal money, for each and every fix pounds per ann. which they, 


2 or el of them reſpectively ſhall or ought to have and enjoy of 


y ſum of one thouſand three hundred fifty-two pounds ſeven- 


the ſaid 3 
| ranted by vertue of theſe preſents, 


teen ſhillings and tenpence, hereby 


or ſuch aſſignment or aſſignments as thall be made and inrolled as afore- 
ſaid, and ſo after thoſe proportions and rates for preater or leſſer ſums as 


the reſpective caſes ſhall happen, and alſo the arrears of the ſaid yearly 
ſum of one thouſand three hundred fifty-two pounds ſeventeen ſhillings 
and tenpence, if any be ; that then theſe preſents, and the grant of the 
ſaid yearly ſum of one thouſand three hundred fifty-two pounds ſeventeen 


ſhillings and tenpence, ſhall ceaſe and be void, any thing herein before 
contained to the contrary notwithſtanding. And we co hereby of our 


further eſpecial grace, certain e and meer motion, for us, our 
| aid 7ſeph Hornby, his heirs and 
aſſigns ; and our expreſs pleaſure is, that theſe our letters patents, and 


every clauſe, article, and ſentence therein contained, whereupon any am- 
biguity or doubt ſhall or may ariſe, that the ſame ſhall be at ail times 


expounded and taken moſt favourably and beneficially for the advantage 
of the ſaid 14 Hornby, his heirs and aſſigns; and that theſe our letters 
patents ſhall be good and effectual in law, and ſhall be available to the 
ſaid Foſeph Hornby, his heirs and aſſigns reſpeRively, for his and their re- 
ceiving and enjoying the ſaid yearly rent or ſum of ons thouſand three 
hundred ffty-two pounds ſeventeen ſhillings and tenpence, with all the. 
arrearages thereof in manner aforeſaid, notwithſtanding the not reciting 
or not MENT ga or not truly and certainly reciting or mentioning of 
any act or acts of parliament, whereby the ſaid revenue was given and 
granted unto us, our heirs and ſucceſlors, or by what title we have re- 


ceived or enjoyed the ſame : and notwithſtanding the not recizing-or. not | 
mentioning in this our grant, any leaſe or leales, graut or grants, charge 


or charges, made of or upon, or out of the ſaid revenue, or any part. 


thereof alone on the ſaid, revenue, or on the ſame, and any other part 


or parts of our revenue of exciſe, or generally oj our revenue, 


or the date or contents of ſuch leafes or grants, of of the perſons to who 


the ſame are made: and notwithſtanding that no mention be herein of 


the direct and aer and other rents and proſits of the premiſſes, 
or of the certain, true or direct nature of ſuch, rents and profits, or how - 
or in what manner they ariſe, become due, or payable unto us, our heirs 
and ſucceſſors: and notwithſtanding the not mentioning how, and jn 
what manner the ſaid debts due from us to the ſaid'Fſe F 

particularly, or any miſtake in the Rating, or in the 


Hornly ariſeth 
a Ita | quantity or ſum of 
the aforementioned debt due, or herein mentioned to be due by us to the 


ſaid Fofeph Hornby and notwithſtanding the ſtatüte of Hey the fourth, 


late king of Eagland, publiſhed in the firit year of his reigns and notwith- 
| | | | . anding 
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ſtanding the ſtatute of Henry the ſixth, late king of England, made and 
ubliſhed in the eighteenth year of his reign: and notwithſtanding the 
atute of Henry the eighth, late king of England, made and publiſhed in 
the twenty- ſixth year of his reign : and notwithſtanding the ſtatutes or 
acts of this preſent parliament, made and publiſhed in the twelfth year of 
our reign, whereby the ſaid reyenue was, or was mentioned or intended 
to be granted, ſettled, and confirmed unto us, our heirs and ſucceſſors, 
or any article, clauſe, ſentence, or reſtraint therein contained: and not- 
withſtanding any. defect in this our grant, or any act, ſtatute, ordinance, 
proclamation, proviſion or reſtraint whatſoever made or proyided, or oy 
other act, matter, or thing whatſoever to the contrary hereof, in any wiſe 
notwithſtanding. © And laſtly, our will and pleaſure is, and we do hereby 
of our more abundant grace, certain knowledge, and meer motion, for 
us, and our heirs and ſucceſſors, coyenant and. grant to and with the 
ſaid Joſeph Hornby, his heirs and afigns, that due payment ſhall be made 
of the ſaid yearly ſum of one thauſand three hundred fifty-two pounds 
ſeventeen ſhillings and tenpence, hereby granted, and all other things 
hereby directed to be done on our part, ſhall be from time to time done 
and performed, according to the true intent and meaning of theſe pre- 
ſents: and that if at any time hereafter, any defect or queſtion ſhall be 
found or made of or in the validity of this our preſent grant, that then 
upon the humble petition of the ſaid Jp Hornby, his heirs and aſſigns, 
we, our heirs and ſucceſſors, will be graciouſly pleaſed to make ſuch 
further grant, aſſurance and confirmation of the ſaid yearly rent or ſum | 
of one W three hundred fifty-two pounds ſeventeen ſhillings and 
tenpence, to the ſaid Foſeph Hornby, his heirs or aſſigns, as by our at- 
torney-general ſhall be approved of and adviſed, and by the council 
learned in the law, of the ſaid Foſeph Horiby, his heirs or aſſigns, ſhall be 
adviſed and deſired, and with fuch beneficial clauſes therein to be con- 
tained, as ſhall be thought expedient and moſt conducing to the perfor- 
mance of. our will and pleaſure herein before declared. In "witneſs 
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© Quibus quidem literis patentibus lectis præd. Fo/ephus Hornby dicit, 
quod vigore præmiſſorum ipſe idem Lede Hornby ſeifit. fuit de & in 
præd. annuali redditu five ſumma mille trecent. quinquagint. & duarum 
© libr, ſeptendecim ſolid. & decem denar. ut de feodo & jur. & fic inde 
© ſeiſit. exiſten. ipſe idem Foſephus Hornby poſtea, ſcilicet quinto die Auguſti 
© anno regni domini (nuper regis) Caroli ſecundi triceſimo tertio apud 
Iain. præd. per quoddam ſcriptum ſuum figillo ſuo ſigillat. & in cur. 
hie de record. debit, modo & debit, Juris forma irrotulat. cujus dat. eſt 
eiſdem die & anno ult. mentionat. pro conſideration. in ode ſeript. 
mentionat, relaxavit præfat. domino Carole ſecundo, heredibus & ſucceſ- 
ſoribus ſuis annual. ſum. ſexcent. libr. parce). præd. annual. ſum, mille 
trecent, quinquagint. duar. libr. ſeptendecim ſolid. & decem denar. 
præſat. 0 ut præfert. conceſs. prout per record. cur. il. liquet & 
apparet, & ipſe idem Foſephus Hornby continuavit, & adhuc ſeiſit. exiſt, 
ut de feodo & jure de & in annuali redditu five ſumma ſeptingent. quin- 
quagint. duar. libr. ſeptendecim ſolid, & decem denar, refid, præd. 
annualis redditus five ſummæ mille trecent. quinquagint. duar. libr. 
ſeptendecim ſolid. & decem denar. in literis patentibus pred. mentionat. 
& per eaſdem eid. Foſepho ut præfert. conceſs. & eundem annualem red- 
ditum ſive ſummam ſeptingent. quinquagint, & duar. libr. ſeptendecim 
ſolid. & decem denar. refid. præd. annualis redditus five ſummæ mille 
trecent. quinquagint. duar. libr. ſeptendecim ſolid. & decem denar, 
de jure habere & cecipere debuit & debet vigore literarum patentium 

rœd. N g a Rh 

L Et præfat. Jiſpbus ulterius dicit, quod ipſe recepit & ſatisfactus fuit, 

& exittit de & pro omnibus arrearagiis pred. annualis ſummæ ſeptingent. 

quinguagint. & duar. libr. ſegtendeeim ſolid. & decem denar. debit. & ſo- 

lubil. ad feſtum & pro feſto annunciationis beatæ Marie virginis, anno 

regni domini - (yuper regis) Caroli ſecundi triceſimo quinto, & quod 

ſumma quinque mille c vgint, & duar. libr. quatuor denar, & unius 
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* obuli, proarrcaragiisejuſdem annualis ſummæ ſeptingent. quinquagint. 
& duar. libr. ſeptendeeim ſolid. & decem denar. poſt præd. feltum 
* annunciationis beatz Marie virginis, anno triceſimo quinto ſupradict. 
« debit. & ſolubil. ad feſtum & pro feſto natalis domini, communiter vo- 
cat. Chri/lmas ult, præterit, anno primo regnorum diftorum domini 
< regis & dominæ reginæ nunc modo debit. & inſolubil. exiſtit præfat. 
Jeſepbe Hornby, ſcilieet ſum. cent. octogint. & octo libr. quatuor ſolid, 
* quinque denar, & unius oboli, pro uno quarterio anni finit. ad feſtum 
„ nativitatis ſancti Jobannit baptiſtæ, anno regni dicti (nuper regis) Ca- 
rali ſecundi. tricelimo quinto, & ſimil. ſun, centum octoginta & octo 
«* librarum quatuor ſolidorum quinque denariorum & unius boli, ro uno 
© alio quarterio anni finit. ad feſtum ſancti Michaelis archangeli anno 
© triceſimo quinto ſupradif, & ſimi]. ſum. centum octoginta & octo libra- 
* rum quatuor ſolid, quinque denariorum & unius oboli, pro alio quar- 
© terio anni finit, ad feſtum natalis domini anno triceſimo quinto ſupra- 
dict. & ſimil. ſum, centum octoginta & odo libr. qquatuur ſolid. quinque 
« denar. & unius oboli, pro uno quarterio anni finit, ad feſtum annun- 
© ciationis beate Marie virginis anno regni dicti (nuper regis) Careli 
© ſecundi triceſimo ſexto, & ſimil. ſum, cent octoginta & voto libr. quatuor 
« folid, quinque denar, & unius oboli, pro uno alio quarterio anni finit, 
© ad feſtum nativitatis ſancti Fobannis baptiſtz anno triceſimo ſexto ſupra- 
dict. & ſimil, ſum. centum octoginta & octo libr. quatuor ſolid, quinque 
"+ denar, & unius oboli, pro uno alio quarterio anni finit, ad feſtum ſancti 
© Michaelis archangeli anno triceſimo ſexto ſupradid. & ſimil. ſum, cen- 
tum octoginta & octo libr. quatuor ſolid. quinque denar. & unius oboli, 
pro uno alio 33 anni finit. ad feſtum natalis domini anno triceſimo. 
N K. & ſimil, ſum, centum octoginta & octo libr. quatuor 
* 
4 
* 1 
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* * 


ſexto ſupradi 


ad ſeſtüum annunciationis. beatæ Marie virginis anno primo 97 
-.+.repis) Jacobi ſecundi, & ſimil, ſum, centum octoginta & octo libr. 
_ *. quatuor ſolid. quinque denar, & unius oboli, pro uno alio quarterio 
Kani nit. ad teſtum nativitatis ſancti Jebannis baptiſtæ anno primo 
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© ſupradi. & ſimil. ſum. centum octoginta & octo libr. quatuor ſolid. 
6 guingue denar, & unius oboli, pro uno alio quarterio anni finit. ad 
eſtum ſancti Michaelis archangeli anno primo ſupradict. & fimil. ſum. 
centum octoginta & octo libr. quatuor ſolid. quinque denar. & unius 
* oboli, pro uno alio, quarterio anni finit. ad feſtum nativitatis dg. 
mini anno primo ſupradict. & fimil. ſum, centum octoginta & 
* octo libr. quatuor ſolid, quinque denar. & unius oboli, pro ung 
 alio quarterio anni finit. ad feltum . annunciationis . beatæ Marie 
* virginis anno ſecundo regni ejuſdem nuper Jacobi ſecundi regis, & 
« ſimil, ſum. cent, octoginta & octo libt. quatuor ſolid, quinque denar, 
& unius oboli, pro uno alio quarterio anni finit. ad feſtum nativitatis 
« ſanCti Johannis baptiſtæ anno ſecundo ſupradict. & ſimil. ſum. centum 
octoginta & octo librarum quatuor ſolid. quinque denar. & unius oboli 
pro uno alio quarterio anni finit, ad feſtum ſancti Micbaelis arehangeli 
anno ſecundo ſupradict. & ſimil. ſum. centum octoginta & octo libr. 
c 28 ſolid. quinque denar. & unius oboli, pro alio quarterio anni 
« finit, ad feſtum natalis domini anno ſecundo ſupradicto, & ſimil. ſum, 
* centum octoginta & octo librarum quatuor ſolid. quinque denar. & 
© unius oboli, pro uno alio quarterio anni finit. ad feſtum annunciationis 
* beats Marie virginis anno tertio regni ejuſdem (nuper regis) 
© Facobi fecundi, ſimil. ſum. centum octoginta & octo librarum 
* quatior ſolid, quinque denar. & unius oboli, pro uno alio quarterio 
© anni finit. ad feſtum nativitatis ſancti Fohannis baptiſtæ anno tertio 
« ſupradit. & ſimil. ſum. centum octogintà & octo libr. quatuor ſolid, 
* quinque denar. & unius oboli, pro uno alio quarterio anni finit. ad fei- 
© tum ſancti Michaelis archangeli anno tertio ſupradicto, & fimil. ſum, 
* centum octoginta & octo libr. quatuor ſolid, quinque denar. & unius 
© oboli, pro uno alio quarterio anni finit. ad feſtum natalis domini anno 
« tertio ſupradicto, & fimil. ſum, centum octoginta & oo libr. quatuor 
« ſolid, quinque denar. & unius oboli, pro uno alio quarterio anni finit, 
ad feſtum annunciationis beatz Martz virginis anno quarto regni præd. 
© (nuper regis) Jacobi ſecundi, & ſimil. ſum, centum octoginta & octo 
libr. quatuor ſolid. quinque denar. & unius oboli, pro uno atio quarte- 
© rio anni finit. ad feſtum nativitatis ſancti Fohannis baptiſtæ anno quarto 
* ſupradicto, & ſimil. ſum. centum octoginta & octo libr. quatuor ſolid. 
* quinquedenar. & unius oboli, pro uno aſio quarterio anni finit, ad feſtum 
© ſan&ti Michaelis archangeli anno quarto ſupradicto, & ſimil. ſum. centum 
* octoginta & octo libr. quatuor ſolid. quinque denar. & unius oboli, pro 
© uno alio quarterio anni finit. ad feſtum natalis domini anno domini 
© millefimo ſexcenteſſimo octogeſimo octavo, & ſimil. ſum centum octo- 
* ginta & octo librarum quatuor ſolid. quinque denar. & unius oboli, 
pro uno alio quarterio anni finit. ad feſtum annunciationis beatæ Mariæ 
virginis anno regnorum præd. Gulielmi & Marie (nunc regis & reginæ) 
* primo, & ſimil. ſum. centum octoginta & octo libr. quatuor ſolid, 
© quinque denar. & unius oboli, pro uno alio quarterio anni finit. ad 
* feſtum nativitatis ſancti Johannis baptiſtæ anno primo ſupradicto, & 
* ſimil, ſum. centum octoginta & octo libr. quatuor ſolid. quinque de- 
© nar. & unius oboli, pro uno alio quarterio anni finit. ad feſtum 
© ſanti Michaelis archangeli anno primo ſupradicto, necnon aliis 
* confi]. ſum, centum octoginta & octo libr. quatuor ſolid. quin- 
que denar, & unius obuli, pro uno alio quarterio anni finit, ad 
* teſtum natalis domini nunc ult. præterit. & anno primo ſupradicto, 
Hattingen. in toto ut ſupra : et petit idem Jaſephus Hornby, quod præd. 
© breve paten. in forma pred. fact. juxta tenor. & effect. earundem 
præfat. Jaſepho Hornby allocentur, & quod prad. ſept. aliæ quar- 
5\teriales ſummæ centum octoginta & octo librarum duatuor ſolid. 
quinque denar. & unius oboli, a feſto annunciationis beatæ Mariz 
e virginis anno regni dicti (nuper regis) Caroli ſecundi triceſimo quinto 
*\uſque ad feſtum & pro feſto natalis domini nunc ule. præterit. attin- 
gen. ut ſupra, ad quinque mille oftoginta & duas libr. quatuor denar. 
& unum obulum, ſicut præfertur debit, & aretro, & inſolut, exiſten. 
* (preefat. Joſepho Hornby ſolventur, quodque etiam pred. annual. reddit. 
© {ſive ſum, ſeptingent. quinquaginta & duarum libr. ſeptendecim ſolid, 
& decem denar. refid, præd. annual. reddit. five ſum. mille trecent. 
«| quinquaginta & duarum libr. ſeptendecim ſolid. & decem denar. in li- 
teris patentibus pred. mentionat, a præd. feſto natalis domini ult. præ- 
< terit. præfat. Foſepbo Hornby, hæred. & affign. ſuis, ad pred, ſeparalia 
5. feſta in dictis literis patentibus ſpecificat. in paſterum per æquas & 
*\#quales portiones ſecundum formam & effectum literarum patentium 
© præd. ſolvetur, quodque talis toties quoties cafus requireret, levand. ad 


recept. hujus ſcaccar. pro dicto annuali redditu ſive ſumma ſeptingent. 


© quinquaginta & duarum libr. ſeptendecim ſolid. & decem denar. reſi. 
© pred. ſum. mille trecent. quinquaginta & duarum libr. ſeptendecim 
ſolid. & decem denar. quando & quoties idem reſid. reddit. five ſum. ſeu 
aliqua pars vel parcel. inde deveniret, debit.” levarentur ſecundum for- 
mam, effetum & directionem earundem literarum patentium, & ſecun- 
dum curſum recept. hujus ſcaccarii, & quod omnes poteſtat. remed. & 
res quæcunque in & per dict. liter. patent, conceſſ. & mentionat. tan- 
© pen. ſolution. denar. ſum, in dictis literis patent. mentionat. & pro 
5 Feneficis preefat, Fo/ephi Horny. hæred. & affign. ſuorum exequerentur 
© & capiant effectum ſecundum. formam & les patent, pre. 
1 Fn hoe quod idem Jefephus Hornty verificare'vult, quod ad præd. fel- 
* 


tüm natalis domini ult. præterit. ſufficien, fuer. & ad hoc ſufficien- 
exiſtunt de reddit. revention. proficuis, perquiſition. [ Anglice perqui- 


© ſites] emolumen. & ſolution. renovan. probenien recept, & ſolut. de 
& pro debito de!“ exciſe pred. virtute actus parliamenti pried. ad ſol- 


© vend. & fatisfaciend. præfat. Zoſepho Hernty præd. ſummam ſeptingent. 


quinquaginta & duarum libr. ſeptendecim ſolid. & decem denar. ſicut 


© preſertyr ei debit. & aretro exiſten. ultra & præter omnes annual. {um 
© neceſſar. & ſolubil. uſque tempus illud pro gubernation, ¶ Anglice manag*” 


ſolid. quinque denar, & unius oboli, pro uno alio quarterio anni finit. | * went] dict, revention & ultra & præter præd. ſum, quodecim mile 
„ 'Jucent, & novem libr. quindecim ſatid, quatuor denar. & univs obo! 


aut eo circiter, ſolubil. exinde Catherine reginæ, tunc' confort, nunc 


C reginæ dotal. dif domiti ( nu per regis) Cardli ſecundi, ut parſel. junc- 
ture ſuZ, ii literis patentibus pred; mentionat;"& ultra & preter 5 
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Dnuper regis" Carol; ſecundt præfat. 


28, The Cafe of the Bankers in the Court of Exchequer, &c. 


tempore exiſten. de theſauro provenien. accreſcen. ex illa parte reven- 


« ſum; viginti & quatuor mille libr., ſolubil. prad, Jacobo, tung duci 
« Rborac, kratri domini {nuper. regis) Caroli ſecundi, in literis patent. 
« pred. conceſſ. cum hoc etiam guod, pred, Toſephus Hornby verificare 
« yult, quod nec pred; dominus Carols ſecundus, nuper rex Angliz, &c. 
nee pred. dominus Jacobus ſecundus, nuper rex Augliæ, nec præd. dom. 
« Willielmus & Marid, modo rex & wy or Angliz, aut eorum 2% vel 
« aliquis huc uſque non ſolverit, ſeu ſolvit præfat. '7oſepho Hornby aut 
« affignat. ſuis præd. ſum: 171 mille quinquagint. quadraginta 
& octo libr. quinque ſolid. & ſex denar. in dictis literis patent, menti- 
+ onat. ſeu aliquam inde partem ſeu parſel. ultra ſeu præter ſum: decem 
© mille libr. exiſten. conſid, in dict. ſcript. relaxat, per præfat. Foſephum 
« Hornby præfat. Carolo ſecundo, nuper . age, Sc. ut prefertur 
fact. & pro qua ſum, ipſe idem che, Hornby relaxavit eidem domino 
© nuper regi præd. annual, ſum. ſexcent. libr. parſe]. prac. annual. ſum, 
« milie trecent. quinquaginta & duarum libr. ſeptendecim ſolid. & decem 


+ denar. ſuperius mentionat. 


To this the attorney-general demurs generally, and the fad 75,5 
Hornly the petitioner joined in demurrer. 


And the court gave Judgment for the petitioner Joſeph Hornby; where- 
upon the attorney-general rought a writ of error in the Exchequer-Chamber, 
Note, the judgment is recited in the writ of error; which is as follows: 


c DM: rex & dom, regina nunc Gulielmus & Maria mandaverunt 
« the ſaurario & baronibus de ſcaccar, ſuo breve ſuum clauſum in hec 
« yerba, ſcilicet ; Gulielmus & Maria Dei gratia Angliæ, Scotiæ, Francie & 
& Hiberni&, rex & regina, fidei defenſores, &c. theſaur' & baronibus ſuis 
de jcaccar, ſuo ſalutem quia in record. & proceſſ. ac etiam in redditione 
>. judicii loquelæ cujuſdem petitionis cujuſdam 9 75 Hornby, quæ fuit in 
© curia 0 coram vobis præfat. baronibus noſtris de ſcaccar. noſtro 
« praxd, termino ſancti Hillarii anno m_ noſtri primo exhibit, de 
« allocatione quarundam literarum patent. dom. nuper regis Carol: ſecundi 
« pred, Foſepho Hornby, & hæredibus ſuis confect. & ſolution. cujuſ- 
dam annual. reddit, per eaſd. literas patent. per eundem nuper regem 
© eidem Foſepho Hornby, & hæredibus ſuis conceſſ. ſolvend. & percipiend. 
de revention. proficuis & ſolution. ſurgen. & provenien. nobis, hæred. 
& fucceſlores, de pro & ratione debit, exciſæ, ſup. potum lupulat. & il- 
« lupulat, & alios liquores, nec non arrearag. ejuſdem annual. reddit. pro 
« ſeperal. quarter, anni finit. ad feſtum nativitat. domini anno primo ſu- 
« pradi. error. intervenit manifeſtus ad grave damnum noſtrum. Ac 
cum in ſtatuto in parliaments dom. Edward. nuper regis Angliz tertii, 
© progenitoris noſtri apud Wem. anno regni ſui triceſimo primo. tent. 
edit. inter cæterum concordat. fuit & ſtabilit. quod in omnibus caſibus 
© regem aut alias perſonas tangen' ubi quis queritur de errore facto in 
© ſcaccar, cancellar, theſaur. venire fac. coram eis in aliquam cameram 
s conſilii juxta ſcac. record. & procefſ, hujuſmodi extra dict. ſcaccar. & 
aſſumptis ſibi juſticiariis & aliis peritis talibus quales ſibi videbitur 
© fore aſſumen. vocari fac. coram eis baron. de ſcaccar. præd. ad audiend. 
© informationes ſuas & cauſas judiciorum ſuorum & ſuper hoc negotium 
© hojuſmodi debite fac. examinari. Et ſi quis error invent. fuit illum 
© corrigi & rotulos emendari ac poſtea eos in dict. ſcaccar, ad executionem 
. © inde” faciend, remitt, fac. ficut pertinet prout in eod. ſtatuto plenius 

© continetur. Nos igitur volentes errorem {i quis fuerit juxta formam 
© ſtat, pred. corrigi K celerem juſtitiam fieri in hac parte vobis manda- 
* mus quod fi judidvium inde redditum fit tune record. & proceſſ. pred. 

cum omnibus ea tangen. coram dom. commiſſionariis ad cuſtod. ſigil- 
© lum magnum Angliæ & vobis vos præfat. theſaur, in cameram conſilii 


- 


5M juxta ſcaccarium pred. [vocat le Council- Chamber] die martis videlicet 


© nono die inſtantis menſis Februarii venire fac. Ut quod dom. commiſ- 
© ſionarii & vos præfat. theſaur. viſis & examinat. record. & ptoceſſ. 
4 ok auditiſq; informationibus veſtris vos præfat. barones ulterius in 
© hac parte de conſilio juſticium & aliorum peritor. hujuſmodi fieri fac. 
* quod de jure & ſecundum formam ſtat. præd. fuerit faciend, T. nobis 
6 / apud elm. 1% die Februarii, anno regni V. 3. Fiſh. alloc. 
CRE. TITS | 35 

; 1 & proceſſ. de quibus in brevi de errore fit mentio ſequi- 
r . C 
Et ſuper hoc Georgius Treby miles attorn' dictor. dom. regis & dom. 
© reginz, nunc general. quæ pro eiſdem dom. rege & dom. regina in hac 
+ parte ſequitur, præſen. hic in curia in propria perſona ſua pro eiſdem 
* dom. rege & dom. regina dicit quod in record. & in proceſſ. præd. nec 
gon in Sdditibhe judicit pred. de & ſuper pred. morac. in lege mani- 
feſte eſt errat'. In hoc videlicet N præd. literæ patent. ſuperius 
+ recitat, & materia in eiſtem content. & ſpecificat. ac præd. materia 
« per dier Jeſephum Hornby, lin forma pred: allegat. minus ſufficien, in 
d wg exiſtunt ad ipſos dom. regem & dom, reginam nunc de aut cum 
© Tokition: Yenar, prædict. de arrearag. pro præd. ſeperalibus quarteriis 
anni aut cum pred. ſolution. præd. annual. reddit. five ſum. præfat. 
ehe Hornby in forma, præd. dnerand*. Zo tamen non obſtante adju- 
dicat' exiſtir* per barones præd. quod præd. Iiteræ patent. prefat. dom. 
prefat. Foſepho "Hornb;, ut prafi.rtur con- 
cell.” & ſuperius recitat. & irrötulat., juxta tenbrem & effectum earun- 
dem ipſi præfat. Jeſepbe Hornby den Et quod prad.' ſumma 
_* quing; mille oftogint, & duarum libratum quatuor denar. & un. obo]. 
pro arrearagiis dict. annual. reddit. ſive ſum. ſepringent. quinquagint. 
© quatum librarum ſeptendecim ſolidor. & decem denar. reſid. præd. 
* annual, reddite. ſive ſum. mille treſcentar. quinquagint. duar. librar. 
decem ſolidor. & decem denar. ut literis patent. præd. mentionat. a 
pre. feſto annuheistionis beate Maria pred. virginis anno regni 
dict. dom. nuper regis Carli ſecundi triceſimo quarto, uſque ad fef- 
tum & pro feſto r regni dom. Gulſelmi & dom. 
Maris nunc regis & regine ſupradict. fic ut prefertur aretr. & inſolut. 
*exiften” ipſi præfat. 7 'Hornby-ad recept. hujus ſeaccar, per man. 
_*commiffionar,” theſaur. & camerar. ejuſdem recept. qui modo funt & 
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dom. regis & dom. reginz pro eodem dom. rege & dom. regina 


© materiz pred. ſuperius pro etroribus aſſignat. Sed q 
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- ſufficient to bind the king 
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© tion, de le exciſe in literis patent. præd. mentionat. fore conceſſ. dicto 
© nuper regi Carolo ſecundo, hæred. & ſueceſſ. ſuis imperpetuum per ac- 
© tum parliament. fact. anno regni ejuſdem nuper regis duodecimo in 
© man, eorund. commiſſionar. theſ. & camerar. jam exiſt, & in manus 
* commiſſionar. theſ. theſaur. & camerar. impoſterium exiſten. ſolvetur 
© poſt & ultra annual. ſum; neceſſar. ſolubil. pro gubernation. "gp ug 
© management] dict. revention. de le exciſe, & poſt & ultra annual. ſum, 
© attingen' ad duodecim mille ducent. & novem libras quindecim ſolid. 
© & unum obul. ſeu eo circiter in literis patent. prædict. mentionat. fore 
«© ſolubil. exinde annuatim Catherine nuper reginæ conſort” dicti nuper 
« regis Caroli ſecundi & modo dom. reginz dotiflizz Anglia & parcel. junc- 
« turz ſuæ, & poſt & ultra pred, ſummam vigint, & quatuor mille li- 
brarum in Jiteris patent. præd. mentionat. fore ſolubil. Facebo tunc duci 
Ebor. fratre dict. dom. nuper regis Carvli ſecundi & quod pred. annual. 
© reddit, five ſumma ſeptengint. quinquagint. & duarum librarum ſep- 
© tendecim ſolid. & decem denar. reſid. pred. annual. reddit, ſeu ſum, 
© mille treſcentar. quinquagint. & duarum librarum ſeptendecim ſolid. 
& decem denar, in pre. literis patent. mentionat. eidem Jeſepho Hornby 
« ſic ut præfertur conceſſ, a præd. feſto natalis dom. anno regni dict. 
© dom. Gulielmi & dom. Marie nunc regis & reginæ Anglie, Cc. primo 
« ſupradiQ, ipfi eidem Foſepho Hornby, hered. & aflig. ſuis ad recept. 
* hujus ſcaccar, per manus commiſſionar, theſ. theſaur. & camerar. ejuſ- 
dem recept, pro tempore exiſten. de theſauro de tempore in tempus pro- 
« yenien, accreſcen. & emergen, de pred, hæteditar. revention. de le ex- 
& ciſe in man. ſuis de tempore in tempus exiſten. poſt & ultra annual, 
* ſummam necellar, ſolubil. pro gubernation. [ Anglice management] dict. 
« revention. de le exciſe, & poſt & ultra annual, ſummam attingen. ad 
* duodecim mille ducent. & novem libras quindecim ſolid, quatuor denar, 
© & unum oboh, aut eo circiter in dictis literis patent. mentionat, fore ſo- 
© lubil. exinde annuat. præfat. Catharine modo reginæ dotiſſæ Anglie ut 
c parcel, junctur. ſuz & poſt & ultra annual. ſunimam viginti quatuor 
mille librarum in eiſdem literis patent, mentionat, fore annuat. nu- 
per ſolubil. præfato Jacobi duc. Eber. & modo annuat. ſolubil. 
© dom. regi & dom. reginæ nunc ad pred. ſeperal. feſta annuncia- 
« tionis beatæ Mariæ virginis, nativitatis ſancti Fohannis baptiſtæ 
ſancti Michaelis archang. & nativitat. dom. dei noſtri { communiter 
vocat' Chriſimas] per æquas & æquales portiones annuatim ſol- 
© vetur. Et quod tall. toties quoties caſus requiret levand. ad dict. 
« recept, ſcaccar, pro pred. annual. redditu five ſum. ſeptingent. 
c r e duarum librarum ſeptendecim ſolid. & decem denar. te- 
6 fſid. præd. annualis redditus mille trecentarum quinquagint. duarum li- 
brarum ſeptendecim ſolid. & decem denar. idem reſid. redditus ſeu aliqua 
© inde parcel. deveniret debit, ſecundum formam & effectum literarum pa- 
« tent. præd. ſuper commiſſionarium theſaurarium receptor' collectorꝰ ſive 
© firmarium dict. hæreditariarum revention. de ]' exciſe per officiar” recept. 
© hujus ſcaccar, pro tempore exiſten, ad quos Levat. Tallior. in ead. re- 
« cept, pertinet ſeu pertinebit de tempore in tempus ad requiſition. ejuſ- 
« dem Foſephi Hornby hæred. & aſſign. ſuorum leventur ſecundum formam 
« effetum & directionem literar. patent. prædict. & ſecundum curfum dict. 
< recept. ſcaccar, ſalvo ſemper jure regis & reginæ nune fi, &c, Ideo in 
© eo manifeſte eſt erratum. Errat' eſt etiam in hoc quod per record. praed. 
« apparet quod judicium præd. in forma pred, reddit. reddit. exiſtit pro 
« prefat. epbo Hornby verſus eoſdem dom. regem & dom. reginam ubi 
per legem terre hujus regni Angliz judicium ill. reddi debuifl | 
© dem dom. 5 whe dom. regina nunc verſus præfat. Foſephum Hor nby, Ideo 
© in eo manifeſte eſt erratum. Et ſie idem attornat. general, wr. dom. 
© rege & dom. regina dicit quod in record. & — præd. ac in recordo 
« judicii præd. manifeſte eſt errat. & ſuper inde · idem attornat. dictor. 
tit 
quod judicium illud ob errores pred. & alios in record. & procelſ. exiſten. 
© revocetur adnulletur & penitus pro nullo habeatur, ac etiam breve 
dictor. dom. regis & reginæ ad premuniend. præfat. . 
eſſend. coram præfat. dom. cuſtod. magni figatl? Ang! & domino theſau- 
rario ad certum diem auditur. record. ac proceſſ. præd. errores, Et ul- 
« terius ad faciend. & recipiend, quod fuit juſtum in ptemiſſis, G Et et 
© conceditur, _ 5 e 7 e 3 Yi , WIE — 
dSuper quo idem Joſeph' Hornby dieit quod nee in record. & proceſſ. 
« pred, neq; in 240 5 judicii præd. de & ſuper pred. — — in 
ullo eſt erratum. Et petit, quod curia dict. dom. regis & dom, regina 
nune hie procedat tam ad examinationem record. & proceſſ. pred, quam 
Arcurie vult adviſari 
© in premiſſis ar ee Ren Wag dies dat; eſt partibus pred. in ſtatu 
« quo nune ſieut uſq; a die paſch. in unum menſem proximum anno quarto 
regni dom. Gulieimi & dom. Marie nune regis & reginæ de judicio ſuo 
modo audiend. eo quod curia diet. dom. regis & dom. regine nunc inde 
nondum, &c, Ad quem diem vener. hic partes pred, & ob cauſam 
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© pred.” habend. diem” ulterior. in ſtatu quo nune ùſq; in octub. ſanct. 


Trin. ad judicium ſuum inde audjend, e quod Euria hie inde nondum, 
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revenue is given intends that'it mall be fed in'the'crown; and undliett-' 
able. To this 1 anfwer, that there are ſeverul other flätutes by when 
lands and other teyenues were N to the king by the ſume word that ure 
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142 3 28. Me Che of the" Bankers in the Court of Exchequer, &c. 


: 88 them, az ippeits by Bertig's caſe in Plaud. and by the ſtatute | ther the barons ſhall have the power to turn out the treaſurer when they 
in 0 f "mona es,” Vaugh, 62. 2 Rol. Abr. 198. &:, So king | pleaſe; and whether the petitions, that were formerly preferred to the king, 
born Th, having an eftate of inheritance in this branch of his | ſhall be now exhibited to the barons of the Exchequer ? Which-matters | 
revenue, uad the ſame power to alien this, as he had to alien any other | muſt own T'cannot be brought to imagine, though I would think as fa- 
e letter, en; es cg. I | Vourably as poſſible in this.caſe ; for I give this opinion, not becauſe | 
It has been ſtrongly objected, that if the king ſhould have | would, but becauſe I muſt; 111 1 | 
Yin, Reps 2 power to alien all his lands and revenues, it might be of But I take this power in the barons, to be againſt the nature and inſti- 
Je. | | pernicious conſequence to his ſubjects; and that then, our | tution of the couft ef Exch-quer z, for they are mpnally. empowered by | 
ee Try Bequer in England would be like the Spaniſh Exchequer, of | the king to get in his revenue, and *tis for the ſake of the revenue that the 
which it's. ſajd that it receives taxes and revenues from the general, | have any thing elſe to do. And all they do is to convey the king's trea. 
only to pay them out to ſome particular perſons, „ I ſure to its proper place; but they cannot diſpoſe of it; for there is no cor. 
ä To this ' anſwer, that this might be ſome. reaſon to induce the making | reſpondence between the barons and the officers of the treaſury, 
n act of parljament to reſtrain he king's power of alienation ; but fince | Upon reverſal of attainders, we know there is no reſtitution i vet 


re the parliament has thought fit to give the king ſuch a power, we ought | of the money paid to the King; and 
| | | barons cannot in ſuch caſe comptrol the treaſury. I remem- no refiicution 


1 


* 


— 


reaſon is, becauſe the of attain-er; 
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to acquieſce and ſubmit to it. OW near , | 
3 But that, which I ſhall chiefly proceed on, is the judgment, ber ſeveral years ſince, there was a ſolicitor, who brought the wa 1 
33 which I think to be very extraordinary, and ſuch as the barons | rolls of a forfeited eſtate in diſpute into court; and they ordered 85 fe 
1 tred- could not give z for I do not think, that they can award the | the money to be put into the hands of the Remembrancer ; for they ſaid, if ti 
requtofthe king's treaſure out of the Exchequer, Then I take this judg- | it was once paid into the treaſury, there was no getting it out again. | 
Ea ment to be very erroneous and deficient in ſeveral particulars. The caſe in ſhort is no more than this:  _ - | 7 
1. It leaves out the treaſurer, who is the chief officer concerned in diſ- Suppoſe the king be indebted to the petitioners, and al ſo to the army, the 
poſing the kihg's money. * | Os fleets, &'c, Now who ſhall direct the payment of theſe debts, the barons, 1 
She wt nd" The chamberlain of the Exchequer ought to have been or the treaſurer? Who is the beſt judge of the ſtate of the kingdom, and of * 
331.457.4538. mentioned as well as the treaſurer; and ſo is the judgment | its neceflities ? So that ſuppoſe there was only 4000l. in the Excheguer, "i 
1 in Nevile and Mroth's caſe in Plotud. and alſo in Cotton's Records, | and we were threatened with a foreign invaſion, how ſhall this money be tl 
3. This judgment appoints tallies to be ſtruck from time to time, and | diſpoſed ? Says the treaſurer, to raiſe men to pay the army and our fleets, b. 
1 the method of payment of the ſeveral ſums of money, which I take | that by their aſſiſtance we may prevent the enemy from coming amongſt 
t the bargns cannot do; for they ſeem to undertake to Co what is proper | us. No, ſay the barons, we muſt pay the bankers with this money, though tc 
| work for an act of parliament, which MY can appoint the treaſurer to | at the ſame time we open the gates, and let in Hannibal to our utter ruin and p. 
make payments in ſuch an order. 9 H. 4. 28. . Es . | deſtruftion. My lord Cote, in his 4th Inſſitut. treating of the court of the l 
In the next place, I take it that this judgment cannot be amended, be- | Exchequer, takes notice of the oaths taken by the treaſurer, and alſo by | 
cauſe theſe are faults in ſubſtance, and the law is very nice and curious in \ the barons, In the treaſurer's oath it is mentioned, that he is Tg tieg- ul 
judgment. 80 if a .miſericordia_ be entered for a capiatur, the judgment is | to keep and diſpenſe the king's treaſure ſafely; but in the ef the Ea. ju 
Pb. 0%  FITORECOUS, So it is if it be conceſſum. eli, inſtead of confide- | baron's oath, there is not a word of this matter taken notice of: ier, hi, th 
211, ALS ratum ef, Ce. Latch. 177. ſo is Paph. caſu ultimo. [Which to me is an argument that the treaſurer is judge in point — 01 
Lat. 156. Now | come to the remedy, which I take to be the great | of iſſuing money, whether it be due and payable or not, and to whom, in th 
PROS. and difficult point of the caſe. | 17 Ns OY what manner, and when it ſhall be paid, &c, And this I take 8 up 
4. 771. 4%. And I am of opinion, that no judgment can be given upon | to be the true reaſon why no action can be brought againſt of . 72 
. this 2 the barons; for I do not think that the court of | the treaſurer, becauſe he acts as a j udge, and not as a mi- Vide More 
20 6. Exchequer has any power to diſpoſe of the king's treaſure, and | niſter of the court; for he is not attendant to it, as ſheriffs, gy Co, 
635. Hob.1g4, therefore I cannot ſee how this judgment ean have any effect.] balliffs, &c. are. So I take it, “may be paid,“ is enough for we Pi, 
; | 3 Gr, 44%, Indeed it's ſaid, that the petitioner will have a writ to the | the barons to ” ; but **muſt be paid,“ is only for the treaſurer to ſay. 8 
| | ..... 1. Officers of the Treaſury, or to the treaſurer himſelf; and if | Cra. El. 545. Babington's caſe, 5 8 +» 
I Hey fon t obey this. lilerate, that then they will enforce to it by action. Then it is treaſon to counterfeit the great or privy- ſeal, becauſe they Ty 
b ut this, they cannot do; for I hold that the treaſurer may chooſe, upon a | only have to do with the King's revenue; but it was never thought trea- ta 
bare warrant, to pay in what order he thinks fit. 1 I | fon to counterfeit the Excheguer ſeal, which has nothing to do with it. ſit 
3s © they aye ſhown no.. precedent that ever any ſuch action was | Plowd. Com. 223. CE ee | 5 Ft 
brought; thqugh indeed my lord Cote, in his 4th Juſtit. 116. ſeems to hint In the conteſts heretofore between the king and people, what was meant | 4 
at it, and, ſo, does Plo. Cum. 186. and 2 H. 5. g. 9. 10. But there the i- when they complained that the king's treaſure was miſpent and miſom- 2 pe 
berate 15 $ went to the ſubordinate officer, . but never to the treaſurer | ployed ? Not that 'twas paid away without letters patents, or taken away .. 
himſelf. By the treaſurer, I mean the treaſurer gf the £xcheguer, and not | without the king's grant; but it was this. They blamed the treaſurer, be- 9 
e lord ! igh treaſurer of Eneland; for that great officer, has. long | caule he paid away the King's treaſure to perſons unworthy, to minions and wy 
a een diſcontinued ; and whenhe was in being, the greateſt uſe of him was | favourites, though they had grants from the crown by letters patents: but 28. 
ö when be had the honour to have been your lordſhip's collegue in this place, | yet it was left to the treaſurer's diſcretion to have paid them or not; which 4. 
So that I take it, that the treaſuter N if he pleaſed pay theſe annui- he ſhould-not have done, when perhaps the public good required it. 1 
ties to che peritiqners 3 but whether he will do it or no, is ſeft to his con- Now I come to our authorities in our hooks. 1 „ 
ſcience and diſcretion ; but he cannot be chmpelled to it but hy authority I hall begin with 2 Fd. 3, 25. & 38 Aff. pl. 20, wherein it's ſaid by the . 
| of partment» OT at of vcd” Bn tha rg ic chief baron, that we ſhall take.conuſance of all matters that may turn to 
2 Then this ky wif is not warranted by the courſe of the Exchequer, If che king's adyantage, but not a word concerning the diſpoſal of the trea- 
: there were any ſuch. uſage there, L agree it would be the law of the land; gs. Id. 19 H. 6. 62, 63. and 2 Rell. Rep. 301. are expreſs. 
ip is Raulin s caſe, 4 Mp. and Flo. 32. But there bas been no ſuch: | e Margan's caſe, Plitud. 207, it's ſaid, that no pleas ſhall 


' uſage thete 3 and in this point I concur with my brother Lechmere,. who be held in the Exchequer, but for the advantage of recovery of the king's 


perhaps bas the greate. Y X jence.in the court of Exchequer of any judge debts, and bringing in his revenues; ſo that the Common Pleas in the 
- that ever (at there ; For 1 thin 1.lately heard him ſay, it was ſixty years | Exc 7 only founded on getting in of the king's revenue, I chooſe 
Hinge he practiſed. there, - . 3 | to cite Mr, Phemdin, becauſe his book is ſo mightily relied on the other 


T NGOS ern: inen 
3417346 T have” reaſon to think, whatever Mr. Plowden ſays, that | fide, I mean the caſe of Newil and Mrotb. 
ee, thaſs libergte's were tanted upon petitions to the king him- 
2 not to the darons. You. may ſee ahungance of them in Rylgy's | duſt, but I ſhall anſwer them by and by; and at preſent ſhall only obſerve, 
Haas Parliomenzarie.. It appears indeed. in role, tit. Talley, d. Exche- | that there aw book $ theſe caſes to | 
| 25 Ma what upon delivery of this writ to the officer, and aſſets them, 1 mean as to this point of proceeding by petition to the, barons, &c. Hil 
i the eee, an aQtion Jay againſt tbe. officer for non- payment. Hut, So in the earl of Devonſbite's caſe, 11 * ; Ws in 
| : E it ne againſt the treaſurer. or chamberlain, Was, notice taken of Neils or Mrolb's cate, cm, i te PMA dats 5 8 
I ner r. heat d. nun nun sit mail pe OI l * 
&  ' - » Butyfaythey,thers is aclaue in the patent, which empowers. the trea-- | they had been 0 | 
| | 2 o make payments, e. and. this they call à perpetual - 
5 5 ran 3 36. Et ab) TRAIT dane mth 16 11 55 ; v3 01 Rpt 
But this makes againſt the-petitioners: for #16. des why da hen t- 
fer s petition to the barons of the Excheguer'?. If they can have their debt 
Without a petition barely upon this patent, where there is a graty, 
«command, and warrant to the treaſurer and officers to pay the motley, 


ALY 000 N bo $ro $129 
Inthe next place, 1 ſhall mention ſome greapiſes concerning the court of 


| 1%, There is Gervgfus Tilburierfis ds rebia in [accario gelt who ſets 
hoe ö forth the juriſdiction af the court of £xchegyer, but mentions bibs of” 

(which, ſay they, amovnts.to d Hbf] then. it's a Vain thing to ſue in the | this power in the barons, to comptrol the treaſury, T hecoprialer pufticiarius 

Exchequer for a 3 for it cannot be preſumed, that a liberat under Anglia had indeed a comptroſ over the treaſurer bine, as. appears from 

the ſeal of the Rue =; ige chief baron, ſhould be of more force than s | Spelm. Ga. 71. 331. 59 when Huge ge. Burge, Who was the | great 
liberate under the ſeal of England, te/ke meip/o. Reg. 198. I Juſtieiaty, was, in, dilgrace,. be Wes CY0rEE {,to, render. an agcount of the 

To clear this. point, itt nee to enquire/into the power of the court  miſpending of the king's revenue, Which ſhews that be had a pewer over 

1 f wy, e A 2 os gt et enn 5 4 rl? iy Di the teaſurer. But ever ſince this great pf 5 has been diſcontiguęd, the 

C meren 1 do agree that they are ſupreme auditors, and hape zu- | treaſurer has aQed according 10 his one diſetgto n. 
$ _ | the countef thority over the king's treaſure; but it is in tranſitz, as upon |, he next book, that 1 ſhall, quote, is called the Dive of. Canres. It's 
i; eee gocounss, ot aon eib of the king : officers con- | wentioned. in my, lord Cie f preface, ra me 10th Resi; bub thace is 
de cerning the be of the king's. revenues-into the Hu, nothing of, this power in the barons, mentioned; there, neither is it taken 
| ei 43/4 gar et when the: mage. is chers, it. is in its center, 8nd | notice of in the MAirret of Fuflie ti c. l. felt, 14. 4 duſt. 149. Fleas lib. 2. 
tha hardns hase matbing tn de With it., They araonly.condvits;; but: not 35% Britt. 2» 6. Crenbt. Zuri/aiction, af: Courts,. 165. which be 17 
ſo 
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eee, e e N. „Andi Wend h e dangerous" confer. |. printed. 35 years-after,, Mr. Plarern's,.nartin.z: Jaff. 551. nor in 4 / 
| Weſt (45 7 1 authority of this court is fully fee. f th And L Sag but 
1 


C 

BJ | L o | An ie en,. | aer Mr., Hin, in a deok which Ne prints t ole.co ani- 

+  *” | a gonfels, the edure of Exchequer does ub to enrol charters in the Ex- | madvert on my lord Cote, 4 1 does not take — — h power. 
ten, and that is de foundation of the accounts, &c. and ſo is Pm. I ſhall beg leave alſo to mention Fernon's Conſiduratiom on the Court of Ex- 

- But whether the barons of the £x:heguer have a power to comptrol and | cheguer, and Mr. Cambden and fir The, Smith, who were great and learned 

command the treaſurer, is a great and arduous point, It is in effect, whe- | men, though their books 1 confeſs are not of authority.” But if zheie ba 
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28. The Caſe of the Bankers in the Court of Exchequer, &c. 143 

And indeed this revenue comes to the king by purchaſe; for he gave 
a recompence for it, (viz. part of his ſtanding revenues, it being the 
profits that did ariſe from his wards and liberties, | 

But it is objected, that this power in the king of alienating his re- 
venues may be a prejudice to his people, to whom he muſt recur con- 
tinually for ſupplies. I anſwer, that the law has not ſuch diſhonourable 
thoughts of the king, as to imagine he will do any thing amiſs to his 
people, in thoſe things in which he hath power ſo to do. 

But that which I inſiſt on is, that it is abſurd in its nature to reſtrain 
the king from a power of aliening his revenues of which he is ſeiſed in 
fee. It is againſt the nature of the being of a king, that he ſhould 
have leſs power than his people; for before he was king, 


been any ſuch power in the barons of the Exchequer, tis probable they 
would have taken notice of it. + IS: | 
Next, there are Savi/'s Reports, Lane's and my brother Hardrœh's Re- 
ports, which treat chiefly of the court of Exchequer ; but yet they give not 
He leaſt countenance to any ſuch power. So in 1 Rel, Abr. 5 48. 539. 
in Lane's caſe, 2 Rep. 2 Rol. Rep. 294. there is not one ſyllable of it. 

I ſhall conclude this point with this obſervation : that ſince there were 
4 great powers in the barons, (as is pretended) one of bringing in mo— 
ney into the Exchequer, and the other of paying it out, that yet theſe books 
ſhould be all ſilent as to the greateſt power of paying it out, is very ſtrange 
and unaccountable : which indeed does induce me to believe, that there is 
no ſuch power in the barons, and that thoſe petitioners have .mentioned in 


their petition the only way of having their annuities ; that is, as their for- he had power to alien. Now when the crown deſcended 2 1 137. 

mer payments were made (viz.) by warrant from the lord treaſurer. upon him, he is ſeiſed in jure coronæ; and ſhall he then have 7 12 
| ow I come to the objections. | | | leſs power over thoſe very lands than he had beſore the de- Vol. . 14 
1. They quote Ry/y's Pla. Parl. pa. 251. 253.257. 262. 337. 526. 529. | ſcent of the crown? Shall he now be diſabled to alien by F/ C. 61. 
Se. but, if Ican apprehend them, thoſe words make againſt the peti- being a king? This would be againſt a common principle 04 hag Lie. 


of law, that the deſcent of the crown takes away all difabi- 
lity. Pho. 105. Digr. | 

Then it is repugnant to the conſtitution of the government. Suppoſe 
a king ſhould be under a preſent danger of being invadged.; if the king 


tioners. | | 
Then Margery Parker's caſe, ꝙ H. 6. 12. 13. was mightily inſiſted on; 
and indeed at firſt I thought there was ſomething in it; but, upon a ſtrict 


ruſal, I find it's confiſtent enough with my, opinion, Indeed Ba- 
Hiace mentioned here a remedy by petition to the barons, but this 
was only a word ſlipped out; but the court gave no regard to it, and were 

of opinion againſt it, that there was no ſuch remedy. And it's obſervable, 
that Brook in his Abridgment takes no notice of Babington's opinion, though 
he does of all the reſt of the caſe. | 

The next thing objected is, that the barons do every term ſend a /iberate 
to the officers of the treaſury under the Exchequer ſeal, to pay money for 
paper, pens, and other neceſſaries for the court of the Exiheguer; the 
charge of which, Iam told, comes to 2 or 3ool. per ann. 

To this I anſwer, that firſt this writ goes without any judgment at 
all: ſo that according to this, the petitioners needed not have had any 
judgment. But the true reaſon of iſſuing forth this writ is grounded on 
this. In the treaſurer's commiſſion there is this clauſe, that he ſhall pay 

. out. ſuch ſums of money as are required pro neceſſariis ſecaccarit : but of 
this writ they take no further notice than as a certificate, when they make 


could not raiſe money by alienating his revenue, the nation might .perith 
for he cannot otherwiſe raiſe money than by an act of parliament, tor 
which there might not be time: and therefore heretofore the kings of 
England have borrowed ſeveral ſums of money by mortgaging their lands. 
Cotton's Poſibum. 175. 5 
And there ought to be a power in all governments to reward perſons 
that deſerve well; for rewards and puniſhments are the ſupporters of all 
governments; and it has been the conſtant uſage of the kings of Hand 
to reward perſons deſerving of the government out of the crown revenues, 
by penſions, and giving eſtates to ſupport the titles of earl and other dig- 
nities. Seld. Tit. of Honour 838. 7 Rep. 12. Calvin's caſe. And this has 
been allowed of by act of parliament, as appeareth by 34 H. 8. c. 20. 
But ſome perhaps will ſay, I have been talking little to the purpole z 
for that they do not deny that the king might alien his own demeſnes, or 
any lands that came to him by deſcent or purchaſe : but ſay they, this 


up their accounts. revenue was ſettled 9 act of parliament on the crown, and therefore it 


cannot be aliened. But I do not find any ſuch diſtinction in our law- 
books, nor any authority from common or ſtatute law, that reſtrains the 
kings of England from aliening any ſort of their revenues. 
As for the lands in ancient demeſn, they ſeemed moſt ap- 
propriated for the king's uſe of any of his revenues; for they 
had ſeveral privileges, all relating to the king; as, not to be 


Now for the precedents. 
N The court of Excheguer is guided by multitudes of prece- 
Pw. 230, dents, 2 Rep. Lane's caſe, Mo. 565. but here they have not one 


u. , precedent for ſuch a power over the king's revenue, to which Anci:nt de- 1 


me ſne lands 


$13. 538, the law has ſo great a regard; for there 1s nothing in the law | atienable” be. 
f ſo fenced, ſo guarded, and ſo ſecured, -as the king's inheri- impleaded out of the manor, to be free of toll for all things cauſe poil fad 
tance. Where that is concerned, there muſt be petition de droit, an inqui- | concerning their ſuſtenance and huſbandry, not to be impan- by ihe king 
ſition found, beſides ſearches, &c. ſo careful is the law of the king's nelled on any inqueſt, And yet notwithſtanding all this thoſe. SB ency 


lands were always alienable: and if theſe lands are alienable, 
what eſtates in the crown are not alienable? And our books. do take no- 
tice that theſe eſtates are alienable ; and ſo is Fitz. N. B. 13. c. 166, f. & 
226, Staunford Prer. 38. 
9 e © ew tht FRY hen what reaſon can 
In the next place, I ſhall anſwer. the caſes which indeed | and others not? Why may not the king as well alien theſe eſtates as he 


inheritance, 75 revenue. , 

Hafan, But now here the ki 
4 PTY trial, which his ſubjects 
;. charta | 


muſt loſe his freehold without 
all not do, as appears by magna 


=—— 


be given why ſome eſtates ſhould be alianed, 


fat. ö. e. 4. 
27 * , give life to the preſent caſe, and are the foundation of it, | may the flowers of his crown, as appears in the abbot of | 
A $5. Fun, as to Nevil's caſe, I obſerve the petitioners council do | Strata Marcella's caſe? For he may grant a county-palatine, 9 ©. 21. 
0 14. 16 R. 2. not agree in their title to it. Some ſay, it was grounded on | which has jura regulia; ſo he has granted a power to pardon 

„% a petition of right; others, that it was a mogſirans de droit; | treaſon or felony, Cc. Indeed theſe prerogatives are reaſſum- Ste 2) H. 8, 


217 the crown by the ſtatute H. 8. but the grants were not 24. 
void. To | vet + 
Then if an eſtate be ſettled on a ſubject by act of parliament, it will 
| not be denied but that he may alien ſuch eſtate; and why ſhall, not 
N bis 7. Pl. 15. 4 Ed. 4. 236. 1 Les. 190. 1. And. 253. Savile 125. all | the king have the ſame privilege? It appears in fact, that he has always 
w caſes happened but twelve years after Nevis, and yet are con- | done it. So all the lands that belonged to the abbies and monaſteries were 
trary'to-it. By the ſame books and the ſame reaſons it appears, that | aliened by the king, and yet they were given tohim by act of parliament, 
Wroth's Caſe ought to have no more weight than Nevil's, &c. and by general words, as it is here. So the cuſtoms have TT 
Therefore 1 conclude, that this judgment given by the barons of the | been always granted and charged by the king, and yet they 46, 3 ½ F. 
Exchequer is an erroneous judgment, and ought to be reverſed. _ were granted to him by act of parliament, Fhe authorities 4 13, 33 U. 
Nat infra, the argument of the lord chief juſtice Holt, contra. in our books are full to this purpoſe, as 21 Bd. 3. . 
e V 29 Ed. 3. Pl. 1, 2. 4 ift. 45. Davis 7, 14. Knightin 1684. 
+. The argument of the lird chic; juſtice Holt. *. — it is e. wp ray OED given in lieu of, n 
Mn l e e ee e e that were unalienable, (via.) the wards, liverics, purveyauces, Wc, _ 
Holt 05. J. JN this caſe, here have been oy P vints made 3 Tho' how the perm 'theſe inheritances co ebRR. inheritances of 
1. Whether this grant be good, © 
2, Whether here be a proper courſe taken by the patentees, 


another nature, I cunnot ſee, But even theſe;inheritances. were always in 
1a ber has indoed been : third point ſtarted by my brother that argued 


and others, that it was a complaint againſt the officers of the 
treaſury. But true it is, Mr. Plowden is preciſe and expreſs in the point, 
though it ſeems to me to be but his own private opinion: and I muſt take 

the boldneſs to ſay, that he is miſtaken, as will appear from theſe books, 


| effect alienable, for they might have been releaſed. The king's grant to 
be free of priſage, ſir Thomas I aller's caſe amd. ſo were ſervices: in capie, 


and purveyances, G . 


laſt, and that does reſpect the entring of the judgment, e She Some opinions have been urged, which e the crown revenues 
Comb, 350, . As to the firſt queſtion, I hold the grant to be good and, could not be alienated, as Fleta and Bracfen. But theſe books are only 
2. %, all, that have argued here, have concurred in the ſame opi- | ornaments to the law; they are not locked on as authentick, epos? 


ſo much has been ſaid to it, that little more can be added: but 1,muſt 87. is otherwiſe, and ſo is Seiden 349, and 332. And Bratten himſelf in 
ſay ſomething to it, though I cannot but repeat. his ſecond book, c. 57: ſeems: to be of another opinion, where, he-ſaith, 
Wiethen ag I bold that king Charles II. might charge this branch of that een res ſacræ are alienable by the common la, tho e by the 
in what caſes his revenue, and my reaſon for my opinion is but ſhort, canon lam they are not ta be aliened. So the ſtatute of Bird, e. 7. 
n It ie, becauſe the king was leiſed of an eſtate in fee of alſo admits, that the king eee eee e e 
nace/ 1-11. this revenue; for to duch an eſtste a power of alienatjion | book de Laudibus Legum Angie fays, chat the government ig not an regal, 
That the taw is incident. Lit. Sed, geo. And I take/it to be the intent and | buz legal and political. and then diſcourſes: of the particalats wherein (the | 


e nion. I do confeſs this is the great point of the caſe; but 


not WI . 11 Fg 27 4 — 3 
228 king right and liberty of alienating and charglug this eſtate. king could not alien his; lands or revenues, it cannot be imagined but 
tothe N - Iris no objection, that this bevenue was given to the that he would have mentioned a thing ſo remarkable, eſpecially in a time 


hen there were ſo 3 made by the orown, tho' indeed at that 
time there were many acts of reſumption made, as there were before aud 
after, as ju 6 H. 4. 14, and in the time of king Hur the eighth, e, 
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x Tg notwithſtanding:ſuch truſt; alien their eſtates; which are a great demonſtration that thoſe grants could not be reo 
1 and chapter theirs; {ſo may a-biſhop; with the con ſen tof dean | or avoided but by act of parliament. comet a of eee dart 
3s and chapter; ſo a parſon, with the conſent of the patran 16 is ohjcted that the ſes · farm rents in the time e 

n i671” and ordinary, might baue alienedathe land of which he was of king Oban the | ſecond) were granted 4 act of par- dent wanted: 

— 8 ſeiſed in the right, of his church: but the king has no body liament. But they might. bave been granted without (las. e 
n required. o conſent to his altenatians. To: ſays that he act. It was only made to encourage purchaſers, to make, , RA 
On 2s. Cre, may alien by-the conſent of the eſtates of the realm, is as good the letters patents beyond. all ſeruple, and go give N 4 
2 „% much as to ſay, he cannot alien without an act of parlia- | power to ſue for the arrears of rent, and to diſeraln, Wo  _. 4: 
Wy Fl ment, which he may clearly do. e Ye En ES EVE. po abs ; . - 
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te barons,” is not true; for ul the books take notice of 
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officers, 


ub) be | 
ut that does not follow; they are only a mealls to co 


uſtices; and yet they convey juſtice to the people. 4 [n/t. 162. 


As for theſe letters patents themſelves, it's plain by 


ſideration being executed, 

grant, Pleo. 554. . 
So that I conclude this point, that theſe letters 

this branch of the revenue, are good and firm in law. | 
I come now to the ſecond point; and that is, concerning the teniedy 

taken by the patentees. f | 
And 

all agreed that they have a right; and if ſo, then they muſt have ſome re- 

medy to come at it too, | 


The remedies at common law, to recover againſt the 


Remedies to king, were by petition, or b e. de droit. 

Cn Indeed, there is a new remedy now given by ſtat. 2 Ed. 6. 
Shin, Rep, c. 8, and that is by way of traverſe to the king's title, 
608, bog, 4 Rep. 540 2 Injl. 688. | 
Petition of But firſt, a petition of right is not neceſſary in this caſe : 
yight, the va- not but that a man ney 8 in this way, and admit him- 
lue of-it, ſelf out of poſſeſſion if he pleaſeth. But it's ndt neceſſary, 


6 


for two reaſons; 


1. Becauſe a petition of right is grounded always upon a naked mat- 


ter of fact ſuggeſted, and not of record; and upon ſuch a ſuggeſtion, 
there is a commiſſion iſſues out of Chancery. Cot. Entr. 402. 9 H. 4. 4. 
But here the title is derived by letters patents which are of record; ſo 
that here is no matter of fact to be enquired of. 
2. The patentees do not endeavour to deſtroy the king's title: but pe- 
titions of right do ſo, and are generally inconſiſtent with the king's title. 
Then this annuity is not turned to a right, as if there had been an at- 
tainder, c. Therefore why ſhould there be a petition of right? 


I take this remedy to be by a monfirans de droit; and this 


\Monflrans de , 1 ee 
del, where remedy is to be ſued at common law, when the party's title 
lies, appeared of record. Kell. 178. Monftrans de droit; or oufter 


maine, (which is all one in effect) always lies where the title or right 
of the ſubject appears as well by matter of record as the King's title; 
and this appears fully, Sadler's caſe, 4 Rep. and Hob. 334. 
Alſo it's plain, that a monffrans de uroit lies in the Exchequer: I think 
there is no doubt of that. ST ON: $36 5-1 
It is objected, that the petition ſhould be firſt ſued to the king: but 
by the records in Ryley's Plarita Parl. 351, 257. Staundf. 72. it appears, 
that theſe petitions of right have been ſued to the court o — * ench. 
But indeed this petition Giffers from thoſe; for this being only by way of 
complaint, there needs no indorſement, as in the other caſes, 
he next objeRion is; that in this precedent there was a liberatr. 

1, This writ is in its nature a writ of allowance, Reg. 192. But this 
Writ does not give any manner of juriſdiction; for the court may hold 
plea, and proceed without it. | 1 | 

2. But the next anſwer that I give to this, and which 


u: mey be ſatidfaCtory to any body, is the ſtatüte of 5 R. 2. 
Exchequer to c. 9. which directs the barons of the Erebeguer to anſwer 


r 7 every demand, without any writ or letter from the king. 
treaſurer, * B86is 4 Tit: 110. So that I take it to be very plain, that the 
| | barons might proceed here without any writ at all. 
But it is obſected, 18 the writ ſhould have been directed to the trea- 
"farer-#e, . Ln 60h Bt” ee n n N n V0. 3 
But this needs not be for the treaſurer hath nothing to do with civil 
pleas, Rg. 137. OTA | 
: Indeed, Hab. N. | 
common error, and the writs need not be ſo directed. 
It's true, as my lord Cole obſerves, that the legitimation of any caſe 
may be ſu ſpected that has no caſe of kin to it; and I agree to that rule. 
But T think I have found out ſome kindred to this preſent caſe, and that 
is the caſe in Cole's Entries, 93. tit. Clan of Liberties; for there the ba- 
tons did allow certain liberties, and alſo the payment of a rent-eharge 
granted by the king to or 
f 9 H. 6. 13; is à confiderable authority to this point. She had an an- 
nuity out of the Magna C of London, granted by the queen out of 
a ſum affigned for her dower to receive of the cuſtomers. The queen 
mall not have action againſt the cuſtomers, but muſt ſue to the barons of 
the Exchequer; and My Parker may ſue for it in the Eurbeguer, in 
the ſame manner as the queen might for her portion. Then there is my 
lady Braugbton's caſe, which-happened in 25 Car. II. My lady Brnugbton 
 forkeited the keeper's'plate-of the New- Priſon to the king, who thereupon | 
made a feifure : upon this the dean and chapter of Wetmin/?er: came into 
the court of Exchequer, and claimed. the inheritance; and the king's' hands 
were amoved. Indeed this matter was firſt: ſtirred” in the Xing - Bench, 
for they gaye judgment to ſeine the priſon; © Now if the court of King's- 


” 


B 126; doth mention the treaſurer: but that is a 


Bench; might hold plea there of a monffrane de droit, becauſe the ſeizure 
was there why may they not av well proceed in the Exchequer by mon- 


ftrant ur reit, becnuſe the money is chere) az 
is true, money comes into and iſſues out of the Krcheguer without 
the büros: but, with ſubmiſſion, the right of bringing in, and iſſuing 
out of the money, belongs to the barons. And if you make the barons 
only jusges df the right of coming in of the king's money, you make 
| them Judges bur of. half their buſineſs which belongs to that court] for 
the baron have the judicial power over the whole court of - £xebequer, 
— ro-fiy: dat che treaſurer and his officers have no correſpondence with 
them, as perſons 
that all belong to the Exchequer. P br 
Some have vbjected;” that this court ought-regularly to hold pleas only 
Where the king is patty ; and that this court - uſed to be prohibited to 
' proceed in any pleas that do not concern the king. 2 ,. 551. There 
vou may ſee horns ns img Som tbr WON IT Ther 119 25 17 2s 
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y to their fellow 
ſubjects their right, and that which is granted to them by the king's letters 
tents. So the juſtices in eyre, and of yer and terminer, &c. are the king's 
the whole tenour 
of the patents, that the 8 not deceived in his grant; and the con- 
though it be falſe, yet that will not avoid the 


patents which charge 


hold they have taken a very proper and legal remedy, We are 


| tuted, but I cannot find any ſuch power, 


lord Hunſdon: So the caſe of Margery Parker | 


levied, the 


| , F 915 oi Ne * un. in the | Court of Exchequer , &c. 5 


Then it's ob efted, that if this grant of the revenue ſhould be alien- 
able to the ſubſects, that then the King's officers'of exciſe would be the 


But here the plea does concern the king; for here is the king's grant, 
and the ſuit is to the king! and this determination of the barons in this 
| caſe is not thils any judgment of their own ; but the king himſelf, by 
reaſon of ſich his letters Patents; hath obliged himſelf to make ſuch pay. 
ments. As in the caſe of an obligation where debt is brought upon it, 
and a recovery is had; *tis, not To milch the judgment of the court as 
binds the property, as the oblig6r himſelf; who by his bond has ſubjected 
his property to be determined by the judgment. — 
Now as to the authorities which ſeem directly to govern this point, 
and the objections againſt them, | | 
1. There is fit 755 Wroth's caſe in Plowden; which I tely upon as a 

clear and full authority ih this caſe, notwithſtanding all tlie chections 
that have been made againſt it. i 

King Hen. VIII. had appointed fir Tho, IProth to be gentleman-uſher 
of the privy-chambef to prince Edward; and he granted to the ſaid 
ſir Thomas for the exerciſe of the ſame office an annuity of 207; to be had 
and yearly taken tothe ſaid fir Themas, from Lady-Day then laſt paſt, during 
his natural life, by the hands of the treaſurer of his court 6f Aigmentatiort 
of the revenues of the crown for the time being, of ſuch his, treaſure of 
the ſame revenues, as ſhould remain in the hands of the treaſuter at two 
times in the year, &r. 

The chief objection againſt this caſe is, that there the grant 
was under the ſeal of the court of Augmentations, which was Court of 
incorporated with the court of Exchequer. But that I deny, _— 
for that court was never legally united to the court of Ex- : 
cheguer, as was adjudged in Dier, 216. So that the objection, that fir 
Tho, Wrath's grant was under the ſeal of the Augmentation court, and 
under the ſurvey, of it, is gone. 

Then it does not appear tb me, that ever the court of Aygmentations 
had any power expreſsly given them tv relieve the grantees of ſuch rents. 
I have looked over the act of parliament, by which that court is contti- 

But I think, the court of Aug- 

mentations did proceed in ſuch manner, that it might be alſo reputed a 
court of Exchequer ; and the court of Augmentations is by 1 words 
made a court for the new revenues that ſhould come to the crown, 
| which are exempted from the juriſdiction of the other court: but that 

which. I infer from hence is, then if this new court of Exchequer did in 
ſome caſes relieve grantees of rents, &c. certainly the old court of Ha- 
—_— ſhall have the ſame privilege. 
There are other courts which have alſo proceeded in the ſame manner; 
as the court of Wards did uſually hold plea of theſe matters, 2 Croke 78. 
Queen Elizabeth granted to Allen under her great ſeal, an annuity of 400. 
per ann, to be paid by her receiver of the court of Mardte. This, being 
payable by the receiver, is in the nature of a rent-charge. So the court 
of Surveyors, erected by 33 Hen. 8. did proceed in the ſame manner, and 
did relieve grantees of rent-charges, &c, Span 

As to Neuil's caſe, alſo in Plawden, I take it likewiſe to be a full au- 
thority in point. An yearly rent-charge of 3/. 10s. was granted to fir 
H. Nevil and another for the exerciſe of the office of keeper of a park, 
out of a manor for their lives. One is attainted. The manor comes to the 
poſſeſſion of the king. The king ſhall neither have the office nor the rent: 
and the arrears of the ſaid annuity were paid to fir H. Nevil at the receipt 
of the Exchequer, by the hands of the treaſurer and the chamberlain. 
I grant that thoſe lands were alſo under the ſurvey of the coutt 
of Augmentations; but that I conceive makes nothing againſt me for the 
reaſons before-mentioned. * 1 FAG 0. 

There are ſeveral other records which have been already quoted, but 
I ſhall not trouble you with the repetition of them. I ſhalſ only mention 
ſome few which I think have been omitted, as Trin. 19. Mar. Rot. 12 
2 El. Rot. 145. Mich. 13. Q. Rot. 347. Hill. 13 El. Rot. 143. P. 1 9. 
Rt. 108. In all theſe recofds it alſo appears, that money 1. il. 
iſſued out of the Exchequer by order of the court, of Ex- Yalog ber of 
cheguer, and it is highly revftiable that they ſhould have the Fache, 


ſuch a power. 4 8 jo Ig 
Suppoſe the king purchaſed land that is charged with a rent, © Lok 


the king muſt take the land together with it's burden; but 
in ſuch caſe it would be too hard to drive the grantee of the rent to his 
petition of right to the king. No, certainly he may come to the court 
of > at by way of petition to the barons, who may give him 
relief. )))ͥͤ f.... dJ 

It has been objected, that money which once comes into the Exchequer 
can never be Akon out. Reg. 193, But if this is true in a general 
ſenſe, that none of the king's revenues that are brought into the Exchequer 
can be paid qut, this would deſtroy all annuities, rent-charges, and other 
payments which the crown is obliged to make. | 
Tis true, if a man be outlawed in the King's Bench, and the party“ 
goods are ſeiſed into the king's hands, and tben the outlawry is reverſed, 
there can be no reſtitution. * The reaſon of this is, for that aww 
the court of 'King's-Bench cannot ſend a writ'ts the treaſurer, of ootla»ed 
and the court of Exchrquer have no record” before them to goods vod © 
iſſue out a warrant for à reſtitution; | So if an attainder be (inder. 
teverſed, the mean profits taken into the chene, cannot be reſtored 
for the ſame teaſon; and alſo for that the king canhot be made a diſſeiſor, 


and the ſtatute gives a remedy only as to parliament. 
There remains aſter all a great objectionz hhd it any weight, and that 
is, cui bono? If the patentees ſhould: have judgment eng what will 
it lignify if the cannot-come at an money? N ·‚ vr; 5: - 5 . 
A to this, 1 do think, that as ſoon es the writs are delivered to the 
officers of the Exchegter, I mean the treaſuter and chamber -- 
lain, the property is altered, and the officers become debt- Aion of 
ors to the parties, as appears by 2 H. 7 80 ag ſoon as * 
a feri ſue is delivered to the ſheriff, and upon it godds are ob. 


8 | you | to Vid; 
operty of the goods is altered, and the ſneriff 5 54. 13. 
becomes a debtor to the plaintiff. 80 an action of debt ® will 14 . 
lie upon a liberate, and ſo it has been adjudged; . 3% ary 
- \'Þ-thall-oply* obſerve one thing more, and ſo conclude; © 321. Ven. 
and that is in anſwer ta my brother Who argued Haſty” for 95: * Sands 
he" ſtruck very hard at the judgment given by the barbns. 


He thought that it was very erronsous, and therefore "void, But 
"© / or 49 Sommer Vet NH iS on! with 
1 
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caſe ſhall require, or as ſhall be deſired, 


| | % The tat. meant, ſeems tobe 6 H. 8. 


- 


28. The Caſe of the Bankers in the Court of Exchequer, &c, 


with 


be, And whereas it is ſaid in the judgment, that the money ſhall 
be paid by the commiſſioners and chamberlain of the Treaſury, it muſt 
e under 
e which office is long ſince expired. | 
"As. for theslevying of the tallies mentioned in the judgment, it does 
"hurt; it is at moſt but ſurpluſſage. But that which I inſiſt on is, that 
though this judgment, in reſpect of form, or any material point of 
it, ſhould. be erroneous, yet if your lordſhips ſhould be of opinion in 
the two firſt points with me, you will then give a new judgment, ſuch 
as the court o Exchequer ought to have given; fot that is the law of this 
ace, as appears by 31 Ed. 3. c. 12. And this laſt point was ſo ruled upon a 
debate in the houſe of lords, and was the caſe of the King and Sainthell, 


30 Car. 2. 
a 


1 ſubmiſſion, I take this judgment to be as well as it can | 


of the receipt of the treaſury, and not of the lord high | 


145 


So that upon the whole I am of opinion, that the judgment given by 
the barons ought ts be affirmed, 


But afterwards the lord keeper was of opinion to reverſe 
wt by op and accordingly it was reverſed. The ground 
upon Which he gave his opinion was, that the patentees had 
not taken a proper remedy by petition to the barons, who 
have no power or comptrol over the king's treaſury, &c, and 
that their uy remedy was by petition to the king himſelf. He inſiſted 
much upon the ſame reaſons and grounds which my lord chief juſtice 


Treby went on. (a) | 


Petition to 
the king, and 
not to the 
barons, 


wid repetition we have omitted Sinnes report of Holꝰs argument. But we think it proper, to apprize the reader, that in ſeveral parts it is more full tha 
To 3 the report which we have extracted from 5:4 Modern. . . 


Ebi rox. 


The argument of the lord keeper Sommers, on his going, judgment - the bankers raſe : delivered in the Exchequer-Chamber, 
une 23, 1090, | 


for the judgment of the court. 


TA four following cauſes depending in the Exchuqner-Chamber, ſtood | 


Foſeph Hornby, 
| Robert Williamſon, 
The attorney general I That Sb. 5 
a againft ni oath 
(Sir Jeremy Snow. 


15 Kazrrx. THESE cats differ in ſeveral particulars; but as to 
Ne | 'E the points which have been chiefly ſpoken to, they 


are the ſame. 


[ ſhall therefore only put the caſe, as it ſtands upon the record where 


Willamſm is party; which 1 will do ſhortly, becauſe it has been opened 
ſo often already, upon the ſeveral arguments. 
Robert Williamſon comes before the barons, : 
under the great ſeal, dated 30 April, 29 Car 2. granting to ſir Robert Fyner, 
his heirs and aſſigns, the yearly rent or ſum of 25,003/. 9s. 4d. to be 
arly paid, received, and taken, of the rents, revenues, and profits ariſing 
to the king, his heirs and ſucceſſors, out of the duty of exciſe, by virtue 
of the act made 12 Car. 2. for taking away the court of wards and live- 
ries, &c. and ſettling a revenue in lieu theteof ; and prays that theſe letters 


tent may be itirolled of record. 
Pere "nba cauſe them to be read and inrolled and the letters patent 


are ſet fotth at large in the record. 


The effect of them is; | 
The king takes notice, that he had been conſtrained to poſtpone the 
payment of monies due to the goldſmiths, and others, upon tallies» and 
orders regiſtered. : | 
That he could not ſpare ſuch a ſum, as would ſatisfy thoſe debts ; but 
was willing to grant to the petſons to whom he was indebted, an annual 
ſum anſwerable to the intereſt of their debts, after the rate of 6/. per cont. 
To that end, he had commanded the accounts to be ſtated to the firſt of 
January, 1676; whereupon there appeared due to fir Robert Vyner 
416,7241. 135. 13. In ſatisfaction whereof, the king reſolved to grant 
him 28,003“. 95. 4d. per annum, to be had and taken by him, his heirs 
and affigns, out of the rents, revenues and profits, which ſhould ariſe or 


become due or payable to the king, his heirs and ſucceſſors, out of, for, 


or by reaſon of the duty of exciſe, and by virtue of the ſaid act, to be 
paid quarterly, in truſt for ſuch of his creditors, as within a year after the 
date of the letters patent ſhould deliver up their ſecurities and accept aſ- 
' fignments of proportionable parts of the ſaid yearly ſum, in ſatisfaction of 
their debts reſpectively due, and in the mean time ſhould not ſue ſir Robert 
Vyner fot thelr debts z the reſidue theteof to the uſe of fir Robert Vyner and 
2 his heirs; , ; 
The king directs the high treaſurer, chancellor, under-treaſurers tham- 
berlains and barons of the Exchequer, which then were, and the high trea- 
ſurer, commiſſioners of the treaſuty, &c. which ſhotild be, and all other 
officers and minifters of the court of Exchequer, and of the receipt thereof, 
in their reſpective places, upon requeſt, to perform all acts neceſſary for 
the due payment of the ſaid rent to the ſaid fir Robert Fyner, his heirs and 
afligns/; and to ſtrike tallies of pre, or aſſignment, or other tallies, as the 
on the commiſſioners, treaſurers, 
receivers, collectors, or farniers of the duty, who are required to make due 
payment accordingly ; ſo as the ſaid year y ſum may be received without 
other warrant. And if the profits of the ſaid revenue ſhould be paid into 
the receipt before the levying ſuch tallies, ot payment made, then he au- 
thoriſes and requires the high treaſurer, and commiſſioners of the Treaſury, 
chancellor, under-treaſurer, chamberlains, and barons, and other officers 
and minifters of the Exchequery and of the receipt theteof, to whom it ap- 
pertains, to pay out of ſuch monies as ſhall be paid into the Exchequer, the 
ſaid yearly ſum, without other warfant : and the letters patent ſhall be a 
ſufficient warrant, for the purpoſes aforeſatd, 18 1 45 
That tallies of pro, or aſſignment, or other tallies ſtruek upon the exciſe, 
at the deſire of fir Robert Vyner, his heirs or affigns, ſhall be preferrable 


to other quarterly payments; except ſuch yearly fums as ure payable for 
the management of the ſaid revenue ; and except certain ſums payable to. | 


= queen, and the- duke of Hort, which are to be paid in the- firſt 
place. | | £151 
Sir Robert Vyner covenants at any time within a year, to make aſſign- 
ments of proportionable parts of the ſad rent to ſuch of bis -ctedjtors as 
vill take the ſame in ſatisfaction of their debts, and will deliver up their 
ſecutities 3 and that he will not, during the year, aſſign any part of the 


= 3 


. e. For the remainder of the reign of king Charles 11; and the whole reign 


: Vor. XI. 6 | 


* + 
1 


and exhibits letters patent 


— 


<1. for there is no ſtat, of 26 H. 8, A to the caſe: but the patents have been 


letters patent to fir Robert Vynur, and the a 


the receipt who now ate, and by the hands of t 


ſaid yearly ſum, except to creditors, or gthers by their appointment; and 
if, within one year and an half, any difference ariſe between him and his 
creditors, touching the aſſigning any part of the ſaid yeatly ſum; to ſub- 
mit the matter to the high treaſurer, or commiſſioners of the Traaſury, and 
to pcs ſuch orders as he or they ſhould make. 

t is provided, that all aſſignments be inrolled within thirty days after 
— 1 _— before the auditor of the receipt, or clerk of the 
pells; to the end it may appear what aſſignments have been 
otherwiſe to be of no eff. " . rege e 

And alſo, that when the king, his heirs or ſucceſſors, ſhall, at entire pay= 
ments, have paid the ſum of 416,724. 135. 144. to fir Robert Vyner, his 
heirs or aſſigns, in Ny gy among them, after the rate of 1001. princi= _ 
pal money, for every 6/. per cant. per ann. and alſo the arrears of the ſaid 
yearly ſum of 25,0037. gs. 4d. then the grant ſhould be void, 

The letters patent are to be, fayourably taken for ſir Robert Vyner, his 
heirs and aſſigns 3 and to be good non ob/lante the not reciting of that act 
of parliament, whereby the revenue is granted, or the not mentioning any 
former grants or charges of or upon the ſaid revenue; or the not mention- 
ing the certain yearly rents or profits of the ſaid revenue, or the certain 


nature thereof, or how the debts due to fir Robert Vyner did particularly 


ariſe ; and notwithſtanding the ſtatute 1 H. 4. or 18 H. 6. or 26 H. 8, * 
3 act of 12 Car. 2. whereby the revenue was granted, or any other 
efect. _ | 
The king covenants, that due payment ſhall be made, and all things 
done on his part: and that if there be any defe in the preſent grant, he, 
his heirs and ſucceſſors, upon petition, will make a further grant, as the 

attorney general ſhall adviſe, | | 

Then 8 ſets forth, that by virtue of the letters patent ſlr Robert 
Vyner was ſeized ut de fed & jure, and was indebted unto him in 10001 
And that the gth of April, 32 Car. 2. by deed of aflignment (which he 
brings into court,) reciting that he had delivered up his ſecurities to fir 
Robert Vyner, and had diſcharged him, the ſaid fir Robert Yyner, grants and 
aſſigns to him and his heirs 60/, part of the ſaid yearly ſum being his 
propottionable part, in ſatisfaction of the ſaid debt, under the condition 
in the letters patent; and ptays the aſſignment may be read and inrolled ; 
which is ordered; and the tenor is enter'd; 

Williamſon further ſays, that he delivered up his ſecurities and accepted 
the aſſignment, in ſatisfaction of his debt, according to the intent of the 
letters patent; and that he never aftet ſued ſir Robert Vyner; and that 
the aſſignment was inrolled within thitty days before the auditor of the 
receiptz and that the principal ſum is not paid; and that the arrears ot 
the yearly ſum of 60 / were paid to Lach. d 35 Car. 2. and that from 
that time 4054. is due for ſix yeats and three quarters; ending at Chriſimal 
laſt f. Then he prays the letters patent ad aſſignment may be allowed, 
and the arrears paid, and the yearly ſum paid for the future; and that 
tallies may be ſtruck as it becomes due; and that he may have the benefit 
of the remedies and powers mentioned in the letters patent: and avers 
that at Chriſimas laſt there was ſufficient to pay his arrears; beſides what 
you payable for management, and to queen Catharine, and the duke of 

or Re , | ; 

To this the attorney-general demurs; and Williamſan joins in de- 


murrer. i 
Whereupon the barons of the Exchequer give this jud : that the 
uliamſen, juxtd 


ument to 
tenorem & S ectum earundem tidem Roberto Williamſon allecentur ; and 
that the ſum of 405 l. being the arrears to and for Chriffmas 1 M. & M. 
ſo as aforeſaid in arrear, be paid to him at the receipt of the Exchequer, 
by the hatids of the commiſſioners of the 77 „ and chamberlains of 
by t commiſſioners of the 
Treaſuty, treaſurer. and chamberlains-of the receipt for the time being, 


out of the treaſure ariſing from that part of the exciſe in the letters 
tent mentioned to be granted to king Charles II. his heits and 2 


and in the hands of the commiſſionets of the 270 


ee | | now being, and. 
inthe hands of the commiſſioners of the Tragſury 


d 'chamberlains for 


| the time beingz to be paid after; and befides the necefiary ſums for the 


management of the {aid revenue, and the annual ſums payable to the 
2 dowager and the duke of Yori, And that the ſaid ly ſum of 
. from Cbri/imas 1 V. MA. be paid to Williamſon and bis heirs, 


at the receipt of the Zachaguer, by the hands of the commiſſioners: of the 


| Treafuty, treaſurer and chamberlains of the ſaid receipt for the time be- 
ing, out of the ſaid. treaſure. ariſing from the ſaid hereditary revenue of 
- exciſe in their bands bei 


; ultra & poſt, We. And that tallies roties gi6< 
ties, Ce. be ſtruck at, the ſaid receipt, for the ſaid yearly ſum —＋ 


commiſſioners, treaſurers, teceivets, collectors or farmers of the ſaid heres = 


$ 

- 

4: 
- 


* 


ed, and in them it u $6 K . 
James I, utc not quite yet ofthe reign of king len and Queen Mary. i 
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T4 n 0 : Tan 240 2 fk {+ 10 100 b $445 
ditary revenue of exciſe, by the officers of the receipt of exciſe to whom 


it belongs, upon requeſt, Cc. according to the letters parent, and the 
courſe of the Exchequer, ſalvo jure dotuni regis, & doming reging nunc 
Ms Se. | | _ ki 
nn 3 this judgment the writ of error is brought. | 
There lng to — principal queſtions made in the arguments upon 
theſe caſ es. | | 


1K 


1/, Whether the rants, made by king Charles II. of the ſeveral an- 


; a ereditary exciſe, to the goldſmiths, their heirs and N e 
nual;ſums out of the herefitary excile,;t 4% of raiſing the preſent queſtion: no man can have more commiſeration for 


aſſi be eſfectual in law, and do charge this revenue in the time o 
his ſucceſſors? ; nh boy 5 
24. Whether the remedies which the parties have purſued in this 


caſe be pgs and ſuch as are warranted by law, or juſtified by the | 


courſe of the court of Exchrquer #1! 


5 733 þ 1 . 
I do not take notice at preſent of the objections which have been made 


to the form of the judgment, as, it is enter'd, that being a matter of a 
different conſideration; becauſe, admitting the law to be-for the parties 
who demand the arrears and growing payments of theſe annuities in this 


anner, if there be any error in the entring of the judgment, that is to 
be ; | 4 to make it ſuch as it ought to 
| n un Th 9 I and did ever allow, or which are given to him by any ſtatute ; ſo that the 


be teformed in this court, and we are 

have been in the court of Zxcheqier.' | | 
The firſt general ö is well b oil. 

the bar, as by my lords the judges, who argued this caſe, into two points. 


could alien the whole, or any part of it, in perpetuity from the crown? 


24dly, Admitting that he might, whether it be effectually done by the 
k 3 f Nam 1 llannual ſums in queſtion ? 


grants to the goldimiths ? 1% 0 een $4 39 en e 
My lords the judges, who have argued theſe eaſes upon the writs of 
error, have all agreed in opinion, that the letters patent are good in law 
to paſs an intere 
Charles II. and his ſucceſſors. | 10 0 
Mr. baron Lecbmert was of another opinion in the court of Exchequer. - 


The firſt of theſe points is a ſubject of the higheſt importance, at leaſt 


as to the conſequences' of its determination either way; and perhaps, is 
not to be diſeourſed of adequately to the extent of it in an ordinary court 


df law. ö FN * þ ; 1 621 
As to my on part, being extreamly deſirous, as far as is poſſible, to 


avoid the repetition- of what has been already ſaid very often; and having 


formed the opinion which I ſhall deliver in theſe caſes, upon the ſecond 
7 1 5/ I ſhall not ſpeak at all at this time to either part of the 
| ueſtion.- CCC 
3 the ſecond general queſtion, whether this manner of ſuit, and 
the proceedings in it, be warranted by the courſe of the Exchequer; fo. 
that the parties here can come immediately to the barons, and demand 
their annuities, and thereupon the barons by their judgment, can in a 
regular courſe preſcribe to the treaſurer and chamberlains to iſſue — 
out of the receipt? this is what I cannot hitherto be convinced of, 


either by what I have heard in the debate of this matter, or by what 1 


have been able to obſerve upon the beſt endeavours I could uſe to in- 

form my ſelf,” in which I have ſpared no pains. : 

I take this to be a point of as great moment as ever came to be diſcuſſed 
in Weftmin/ier-hall; not ſo much in reſpe&t of the value of what is in 


demand, and of what does depend upon the ſame queſtion, (tho? that 
amounts to about 42, 385“. 175. Gd. per annum, beſides the arrears;) as 


becauſe it does in ſo high a degree concern the government, and diſpoſal 
of the publick revenue, and'the treaſure of the crown; whereof the law 


has always had-aſuperlative care, as that upon which the ſafety of the 


king and kingdom muſt, in all ages, depend. 


I eſteem it a great unhappineſs, that I cannot be ſo far convinced in 


my thoughts upon this point, as to concur with the greater number of 


muſt be my guide, which Jam bound to follow in delivering my judg- 
ment; yet I am ſo ſenſible of my defects as to diſtruſt mylelf exceed- 
ingly, when I differ from ſo many learned men; and ſhould be extreamly 
well ſatisfied, that my opinion wag not to be the meaſure by which the 
judgment is to be given in this caſe, i aut | e e 
And therefore, having heard that ſome judges have made a doubt of 


this matter, I have already propoſed it as , point for the conſideration 


of all of them; whether in this court the judgments ought to be affirmed + 


or reverſed according/to the opinions of the chancellor, or the chancellor 
and treaſurer, when there is one; or according to the opinions of the 
jority:of the Judges, who are called to aſſiſt : | 
«+ Before Þ-proceed: to deliver the reaſons, upon which I think myſelf 
obliged to conelude the ſame way with my lord chief juſtice of the Com- 
. as to this ſecbnd queſtion, I will take notice of two things. 
, That the nature of the debate as to this queſtion ſeemed to me to 
be very much — 5 upon his argument. : , 70 
All the judges ſpoke before him, did, as to this point, in a man- 
ner rely upon the two caſes of New! and Wroth to warrant their opi- 
nions. Theſe caſes, which are reported in Plawden's Commentaries, I ſhall 
be oblig d do put at large hereafter, and do therefore only name them at 


preſent, "(3 il Goa * 5 it. n | 
My lord chief juſtice Treby. particularly applied himſelf to ſhew, that | 


the proceedings in thoſe caſes were adjudged upon particular reaſons, 
and hat at all upon the courſe of the Cacheguer, or any power lodged ori- 
ginally in the barons by the common law; and were therefore not appli- 
cable to the caſes before the court: and therefore, as he expreſs'd him- 
ſelf, proceeding upon new topichs, he differed from them in the concluſun. 

My lord chief juſtice of the Ling i- Bench only has had the opportunity 
of ſaying any thiag in anſwer to his arguments, - What weight they have 
had with: any of the other judges, I do not know. Seen 


\ 


ah The ſecbnd ching 1 will take notice of is, that in ſeveral of the 
arguments much vas ſaid of the ſubjects property; how it was concerned 


Da of . 


in the event of theſe caſes, and what regard there vught to be had of it. 
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veſtion has been divided, as well by the council at 


J 


I, If this revenue of exciſe be ſuch an inheritance, that the king 


to the patentees and their heirs, and to bind king 


the ee who have aſſiſted in this court: for thoꝰ my own underſtanding 


28. 75% Caſe of the Bankers in the Court of Exchequer, &c. 


- 


With this I do readily agree. No man can be more tender of property, 
and cfreful to preſerve it than IJ have been always, and always ſhall be: 
| but I freely own, that we, who are concerned in judicature in this reign, 
' ought to afcribe leſs merit to ourſelves for our care of property, than moſt 
of thoſe who went before us. We tun no hazard in doing of it: no man 


has cauſe to think he ſhall be il] looked upon for giving his judgment fo 


the ſubje& according to law, though it be againſt the intereſt of the 
crown, 3 . 3 | 
| No man can think more hardly than I do, of the arbitrary futting ub af 
the Exchequer, as it is commonly called, which was the unhappy occaſion 


the perſons concerned; I mean thoſe who only truſted the goldſmiths 


with their money, and had no ſhare in the temptation to truſt, from the 


'unjuſt and unreaſonable profit which was made from the crown. 
| Bat ! think the word property could hardly be brought into any caſe leſs 
aptly than it is into this. 

There has been no difference of opinion, as to the intereſt and property 


| which the ſubje& takes by the letters patent, amongſt the judges who have 


. argued, in this court. 
We are all agreed that the ſubject has, in this caſe, al! the ſame remedies 
for recovering his right, which in any ſuch caſe the common law of Eug- 


ſubject is as ſafe in his property, and as ſecure in the method of coming at 
it, if it be detained from him, as by the Engliſb conſtitution he ought 

The only queſtion is, whether this be ſuch a remedy as the law allews, 
for recovering from the king the arrears, and growing payments of the 


If it be not, I am ſure none of us ought to make the parties caſe better 
than the law has made it. We muſt judge of property according to the 
rules which the law has fixed, and can make no new ones, nor invent new 
remedies, however compaſſionate the caſe may appear, or however popular 
it may ſeem to attempt it. | | $151 

The queſtion then is, if an annual ſum be granted by the king, under 
the great ſea], out of any branch of the revenue, to a ſubject and his heirs, 
in the manner of theſe grants, and the annual payments happen to be in 
arrear ; whether by any law, now in force, the party may come to the 
barons of the Exchequer immediately, and they upon prayer to them, may 
inroll and allow the letters patent; and may thereupon order the treaſurer 
and chamberlains to pay, out of the Exchequer, the arrears, and alſo the 
growing payments for the future ? © | 

I think it may be proper to premiſe, that we are not now ſpeaking of 
the Exchequer in general, as it comprehends that great college of the re- 
venue made up of all the officers of the upper and lower Exchequer ;. nor of 
the juriſdiction of the Excheguer- Chamber before the lord treaſurer and 
chancellor; nor of the court of Equity before the treaſurer, chancellor, 
and barons ; but only of the authority of the court of Pleas holden before 
the barons: nor is the queſtion now of the barons” power over the receivers, 
collectors, and other officers of the revenue; but of their power over the 
king's treaſure, when it is lodged in the receipt of the Exchequer, and oves 
the treaſurer and chamberlains, in whoſe cuſtody it is. e 

In ſpeaking to this matter, I ſhall proceed by theſe ſteps : 

Firſt, to obſerve that no authors ancient or modern, who have wrote of 
the juriſdiction and buſineſs of the cqurt of Exchequer, have mentioned 
any ſuch power to be lodged in the barons of the Exchequer, as will be ſuſ- 
ficient to warrant the judgments in theſe caſes; + 

Secondly, that theſe judgments cannot be defended by any thing which 
I can find, upon the beſt ſearch I can make, in any records or acts of 
parliament ! . 8 | | | 

Nor thirdly, by any authorities in our law books. . | 
have publiſhed particular diſcourſes of the court of Exch:quer. My lord 
chief juſtice of the Common Pleas was very large in this matter, and 1 will 
avoid the affectation of naming them over again: I believe 1 have peruſed 
all of them. I have alſo looked over ſeveral manuſcripts, yet unpubliſhed, 
treating of that court, which were written in the time of king James the 
firſt, and king Charles the firſt : and I can no where find the ſeaſt men- 
tion of any power in the barons, to command the iſſuing of any money out 
of the receipt of the Exchequer. | | 

Since then ſo many authors of learning and judgment have ſet them- 
ſelves to write, with expreſs deſign, of the juriſdiction of the court of Ex- 


 chequer, and not one of them but does treat in particular of the power of 


the barons, in bringing in the treaſure and revenue of the crown, and of 
their power over it whilſt it is in tranſitu, tho ſome of them more largely 
than others; and yet there is not one word to be found in any of them, 
which implies a power in the barons over the treaſure, when it is once 
e in the receipt ; what can be more reafonably inferred, than that 
ſuch a power was wholly unknown to them? = f | 
Ir muſt be admitted, that the power to command the iſſuing of the 
king's treaſure is of the higheſt nature, and of the greateſt conſequence ; 
and therefore it cannot be believed that it was forgotten by all of them, or 
if it had been remembered, that it could be paſſed by without remark or 
eh 29a 6 lf AG Ve 45,4 rp | & 
By what was faid in ſome of the arguments in this caſe, it ſeemed to be 
taken; as if the barons of the Exchequer had been inveſted by law with a ge- 
neral ſu rintendeney over the treaſure of the crown, and were to take 
eare to ſes it diſtributed and anſwered to all ſuch, at leaſt, as made any juſt 
demand upon it, whether it was or was not brought into the king's coffers : 
= this is to make them much greater officers'than the law bas yet made 
them. | AC RES: 


1 


cleguer im his fourth Hit r. 11, ſeems to chooſe out two ancient authors, 


is, for the maſt» part, as'a commentary upon them: I mean Britton, and 


| the Mirror , 
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I. As to the firſt, I wi}l not go about to repeat a catalogue of writers who 


j 


My lord chief juſtice Cole, when he comes to treat of the court of Ex- 


Who had wrote of that court; as the foundation: of his diſcourſe; which 


JJC CF < OY 


3 


28. The Caſe of the Bankers 


B Britton's account is ſhortly this; our treaſurers and barons 
an,, from henceforth ſhall have juriſdiction of all cauſes, which touch 


jap © our debts, and our fees, and theincidents thereaf, and to take conu- 
aner of debts which are owing to our debtors, that we may come at our debts the 


/ When my lord chief juſtice Cote has ſet down theſe words, he then pro- 
res to ſet down. the words of the Mirror; viz. that the Exchequer 1s, only 
ordained for the king's profit, to hear and determine tarts done to the king and 
hinerewn; in right of his fiefs and franchiſes, and the accounts of bailiffs, and 

the recervers of the ling's money, and the admini/irators of his goods, by the 

view of 4 ſovereiꝝyn, who is the treaſurer of England. Marr. cap. 1. § 14. 
Theſe words of the Mirror are a ſhort, but effectual deſcription of the 
court of Exchequer 3 and my lord, chief juſtice Coke comments upon and 

expounds them in their full extent: nothing falls from him as if this ac- 

count were de fective, or did include only one part of the buſineſs of the 
pry pt Mirror, cap. 1,4 14. we are told what is the uſe of the ſeal in the 

Exchequer, viz. to make acquittances, and to ſtal writs and eftreats under green 

gn iſuirg out of this place pour le prou le roy, i. e. for the king's profit. 

The ule of the ſeal, to command the treaſurer and chamberlains to iſſue mo- 


nies out of the receipt, was unknown when the Mirror was wrote, or this 
was a very defective account. 


I. And as theſe ancient authors have thus conbned the buſineſs of the 


| (court; ſo it does appear, in the ſecond pluce, by the ancient records, that 


the barons of the Exchequer have not intermeddled in other matters, than 
what my lord chief juſtice Cole, and theſe ancient authors aſſign to their 


juriſdiction : unleſs as their power has been from time to time enlarged by 


acts of parliament; or in caſes where they have acted by particular au- 
thority given to them by writs under the great or privy ſeal ; or where they 
have acted by virtue of the king's: anſwer indorſed upon petitions made to 
his perſqn, either in or out of parliament ; which anſwers to ſuch petitions 
generally order a writ to iſſue out of Chancery, which gave a juriſdiction 
ta the treaſurer and barons reſpectively, to act according to the effect of 
the anſwer. And upon this ground it is, that amongtt the abuſes and 
Cob, g. $1, uſurpations in the ſeveral courts, which arc enumerated in the 
No. 25. Mirror, in that chapter which is entitled, Abuſion de la Com- 
nen Ley, this which follows is mentioned for one; abuſton Ul que les mi- 
miſteres dil eſcheque eient juriſdiction de autre choſe que des deniers le roy, de 
fer fiews, & ſes franchiſes, ſans bre' original de le chancellery ſouth blanche 


"OT EE | | 
| It is ſo far from appearing by any ancient author or record, that the ba- 


| rons of the Exchequer had ſuch a power as is contended for in theſe caſes, 


that on the contrary it appears, their authority was very much reſtrained 
in that which was immediately their buſineſs, viz. matters of account de- 
pending before them; in which they could make very few allowances, 
however juſt and reaſonable in themſelves, without a particular authority 
under the great or privy ſeal. ALTER FA. Wo 
By the Kante ol Rutland, 10 Ed. 1. notice is taken, that upon ſuggeſtion 
of the king's bailiff5, writs for divers allowances had been made to the king's 
grievous damagt ; it is therefore ordained, that of ſuch allowances to be made 
rom thenceforth, view ſhall be in our Exchequer ; and the ſame view being 
faithfully made, the ſame treaſurer and barons ſhall certify our chancellor 2 
due allowances:ſo to be made, and that writs of allawances ſhall be made ae- 


cording to the ſame certificate. | 
The N directs wo it ſhould be conſidered in the Exchequer, what 


allowances were proper to be made, and that the treaſurer and barons ſhould 
certifie the lord chancellor what they found was juſtly to be allowed; and 
after all, the great ſeal was to iſſue thereupon to warrant the allowance. 
lere was anew uſe appointed for the ſeal of the Axcheguer, viz. to make 
the certificate; but the parliament would not innovate ſo far as to make 
the nia aff pry more than a certificate, whereupon the chancellor might 
ifſue.a writ of allowance under the great ſeal. ttt 

This would have been a ſtrange circuity, if it had been imagined at that 
time, that the barons could have made the allowance by their own juriſ- 
diction, and have ſent a writ accordingly to the treaſurer and chamberlains. 
There are many inſtances to be Bund how much the juriſdiction. of 
the barons was tefirained; even in particulars, which one would. think to 
be moſt properly of their cogniſance. R x. ol 
l will at preſent only inſtance ſome few, which are printed in Mr, Ryley's 
Placita Parliamentaria. | TN | W 
The executors of John Baſin petition the king, that whereas the king 
teneatur dico Foh'i in 341. for wax delivered to his uſe, by the hands of 
Roger Liſle clerk of the great wardrobe, and for which they had a bil! 
ſigned by the then matter of the great wardrobe ; and that a like ſum of 
241. was demanded of the ſaid Baſin by extents of the green wax, gud 


 Plareat d no regi diftorum debitor um hinc inde debitam fucere allocactonem': the 
anſwer is, habeant bre de Cancellaria thef. & baronibus de ſcace. quod ſi ipſi 
invenjant debitum efſe clarum, quod tunc faciant allocactonem de uno deb'o ad 
lind. 35 Bd. 1. Ryley 334. e f | 


An anſwer of the ſame nature is given to another petition, very much of 


this kind; made by the executors of Robert de Baſinges. Ryliy 326. 


The citizens of York petition for. an allowance of 8. 45. 10d. and 


024/125, 11 d. with which they are charged in the Excbeguer, for wine 


ſold to them by Robert de Dacre the king's butler, who had acknowledged 
the receipt of the money before the barons : the anſwer is, mandetur per 
bre' de Canicellaria theſe & baron quod ſcrutatis rotuli: videant, fi recegnitib /it 
fie futa ut dicunt, tunc exvnerentur civet de cudem pecunia & Rob tus de 
Diere inde oncretur. ' 35 EA. 1. Ryley 252 fo oo 6 ot ome 
In the ſame year, 1 ley 248. Hardla petitioned the king for an allow- 


Which the gots have made; and alſo for an allowance af 384.which'the | 
King owed him for wool taken to the king's uſe; and the anſwer is, de 


Ane ques füſßinuit hal eat gratiam per bre de canc theſaurario & baronibus de 


ſeneraris e ee thſcretienen vaten, of baron. Et di lani: 
taptis'pxaymmentur & 
*Cancellaria theſurario & baronibus de ſeaccario. 


act, which was made expreſly for that purpoſe: 


{lucentur in arrearagiis ſuis; At ſuper hoc fit breve de l 


in the Court of Exchequer, &c. 147 


Upon petition of the tin merchants, to be allowed two days for pay- 
ment of their coinage, this being alſo certified to be for the king's profit; 
the anſwer is, let there be a writ to the treaſurer and barons for that pur- 
poſe, and the like to the ſheriff of Cornwall. Ryley 248. EE, 

pon petition for inſtallment of debts, the anſwer is ſometimes, let a 
writ go, commanding the treaſurer and barons to do it, juxta diſcretionem, 
Ryley 291. and at other times, quad ſcrutari fatiant debita, & inde certifi-, 
cent regem, & quod interim babeant reſpeflum, ſed non atterminetur fine 
rege. Ryley 254. | | | „ Sedo 

And that the juriſdiction of the barons was originally very reſtrained, 
will appear yet plainer, by the ſtatute made the 256th of Edw. 1. Ryley 
225. Whereby it js enacted, that the treaſurer and chamberlains of the Ex- 
chequer make à roll indented f all ſums of” monty delivered for the king's uſe, 
10:thout warrant, ſince the beginning of the war bctween the ling and the king of 
France; one part to remain with them in the Exchequer, and the ather part 
with the chancellor, pro warrants ſuo ad faciend' ſuper hoc br'ia in debita 
* forma predictis theſ. & camerariis de predictis parcellis,” 5 

I might proceed to very great numbers of inſtances where the ſubje& 
was put to-his petition, for the allowance of juſt and reaſonable pleas 
by way of diſcharge, upon accounting in the Exchequer; ſome few I 
thought neceſſary to mention; but J will not enlarge on this matter, be- 
cauſe I think the ſtatute 5 K. 2. cap 9. which increaſed the authority ef 
the court of Zxhequer in this point, ſhews plainly, how deſective the ju- 
riſdiction of that court was, before that time, even in that which. ſeemed 
abſolutely requiſite for the doing juſtice upon accounts, 33 

That ſtatute takes notice, that perſons impeached in the Exchequer 
debts and accounts, th” they have 7 to plead for diſcharge of thoſe in- 
peachments according to law, have not always been received thereto he eto fare, 
without having expreſs commandment by writ or letter of the great or privy ſeal, 
ta their miſchief and delay, and no advantage to the king. And it is thereby 
ordained, that the barons ball from henceforth have full power, to hear ever 
anſwer of every demand made in the Exchequer, ſ that every perſon, that is 
zmpeached or impeac halle of any cauſe by himſel}, ar by any perſon, ſhall be from 
henceferth received to plead, ſue, and have his reaſonable diſcharge, without 
tarrying for, or ſung any writ or other commandment, ES ; 1 ; 
By this act of parliament, a power or the future is given to the barons 
of the Exchequer to allow a lawful diſcharge when, pleaded, The natural 
inferences which were to be drawn from this ſtatute were ſo plain, that, 
to elude the force of them, two things have been urged in the ſpeaking 
to theſe caſes. . „ 

1/2, That this act gives no new power, but was only made in affirmance 
of the common law. (c in hahow 

24ly, That this act might be extended ſo as to give an authority tq 
the barons of the Exchequer, to relieve the ſubject in the caſes Which we! 
have before us. „„ 

But I think both of theſe aſſertions are miſtakes; at leaſt it muſt be 
yielded, upon ſecond thqughts, that if this act was merely a declaration 
of what was law before, ſuch declaratory laws are not to be extended by 
equitable conſtructions beyond the words themſelves, | ee . 

As to the firſt, to prove that this act did not introduce a new law, my 
lord chief juſtice Cole, in his fourth /. fo. 1 10. has been cited : I con- 
feſs in that place he ſays'two things upon accaſion of this ſtatate, 
, Iit, That..it does appear ty this /latute that the parties ought, by law, 15 
have been receiued to have pladed their diſcharges, without any ſuch writ or 
letter. 95 | 3 „ 
2dly, That from thence it may be collected, that ſuch courſe of the Exche- 
quer as tends to the diſquietn!ſs, miſchicf, and delay of the ſubjett, and nv a- 
vantage to the king, is againſt lau. e 8 

The firſt of theſe two concluſions of his, upon this act, is contrary to 


. 


his obſeryations immediately preceding in the ſame page, viz. that fo 


great care was taken by the court of Exchequer, (which is the center of t 
kirg's revenue and profit, ) that ny man might plead for hi; diſcharge 7 any delt, 
account, or ether demand, without b. uing an expreſi, commandment” by writ. or 
letter of the great ſeal, e A 

As to his ſecond concluſion, it is not very eaſy. to apprehend What. is 
meant by ſaying, that a e e may be dratun e hl act, that fit 
ve of the e Ane as tends ta the delay of the ſubjeft, and no adutita; 
to the king, is again law... If the meaning be no more, than that 9 


courſe is fit to be remedied by a law, it may be juſtl collected from the 


ut that it can be inferre 
from that act, either that any. thing can he, the courſe of the Excheguer 
which is againſt law; or that the act declares it to be againſt law, 
to refuſe the receiving ſuch pleas without being authorized under th 
great or privy fea), may be denied upon good grounds; becauſe ther 


| is nothing to be found in that act, to warrant either of thoſe inferences, 


VJ, That the act was introducing of àa new law, as to one point, ws, 
the admitting of perſons to plead by attornies in the Exchequer, (which 
they could not do before, unleſs by à ſpecial writ under the great ſeal,) . 


3 


is agreed dy my lord chief juſtice Cote; and is plain that it lat %%% 
Ince of his urrearages for the time when he was ſheriff of Cumberland, for | was ſo, by the Mirror of Fuftices, Abinſion Ne 29. * enen e. 


Mat de could not! levy the fame by reaſon of the waſte and deſtructlon 


. 2dly; The words of this ſtatute are enacting, and not declaratory. They 
give a. new power; em henceforth 1. 
perſon that is impeached fhall be from henceforth re. wed, e 
34ly, The words ſeem to be miſtranſlated from the original Freneh,. 


touts voyes mont mye gſie receutz, which ſhould, pet be rendered. have not 
"always ben, receiudd j; but thus, guss have ne! been received ; that yy have 
N e But 


never been received. 


3 


the ber ws hall heve power, int every 


Ins like manner, the warrants for payment o 


to the treaſurer and barons, to allow of ſuch payment by the ſheriff or 


28. 7% Cafe of the Bankers in tb Court of Exchequer, &c. 


noflrorum in baue 'vigint' Abr de ter mino 8. Mich“ prox” preterito de anny 
Feotdo ſuo 40 librar', quas i conceſſinus percipiend per annum ad ſeaccariy 
nylon ad ſuftenationen ſem in offcie juſtciar', fend bare, in cam 


438 
But, 45%, The petition of the commons, upon which this act is framed, 
and ben Rot. Furl. 5 R. 2. Na 97. ſhews this matter plainly beyond 


all ueſtion. 3 17 8 e eee 
% The pertion does not complain of any abuſe in the barons; or officers 
of the Exchegaer, but of a defect in the law, which the commons pray 
ay be amended for the eaſe and quiet of the king's people, 


2 And it is remarkable, that as the preamble of the ſtatute is drawn up, 


s far av it goes, almoſt in the words of the petition ; ſo the enacting part 
hy framed iN thi words of the king's er. As the words are ee in 
Englih in the ſtatute- book, they run thus; when they offered to plead in dif- 
charge atcording i law, they haut not barn always thertto received heritofore : 
But "the original French words of the petition are, nent mye eſte à ct recentz 
n foits droant ter Heures, i. el they have neuer heretofore been reteived ; 
which, as .to this point, is. a very material variance, and ſhews plainly 
how the Frinch w A in the ſtatute itſelf ought to have been tranſlated. 
The petition does in expreſs terms give as a reaſon why they had here- 
ofore never been received ; viz. that the barons of the ny declared, 
15 they had nd power to hear the pleas and anſwers of the ſaid impeach- 
ments without writs or letters of the great or privy ſeal, commandin the 
reaſurer and barons to do & 5 to the ſaid' parties impeached. This is 
50 the batons had then declared to be law; nor is this declaration com- 
plained of by the tition, nor cenſured by the parliament; but a law is 
ade to remedy this for the future, \ 4a fouy barons à new power: and 
erefore this act, one need not doubt to ſay, was more than an affir- 
mance of the common lar. an oy 
The next chapter of this ſtatute, 5 R. 2. cap. 10. is a farther explana- 
tan. oh the matter we are now 8 of. 
9 


Notice is taken, that perſons retained to ſerve the king, received money at 
the riceipt, or elſewhire by affignment, which ſums had been put upon them as 
received by way of han; and altho' they, or their heirs, or executors, have de- 
22 did th be admitted to account of the ſaid ſums, the ſame had not been granted, 
ut they were conſtrained to purſue their grant by the 3 or privy ſeal to the 
Ireaſurer and barons, commanding them to account with them in that behalf, &c. 
And It is ordained, that of all perſons, het be retained to ſerve the king, 


their covenants ſhall be {* into writing, and ſent into the Exchequer to remain 
ox racerd fo that when perſons come to account thereof at the e gr they 
e contents 


ſhall be recerved, and hav allowance on their account, according to 
of their covenants; ſo that by the fight of the ſame the barons A do rigbt to 
the party, according as reaſon demandeth. And if any thing be due to them on 
t 2 account, that tber bf, by certificate of the ſame Exchequer, the trea- 
rer and the chamberlains ſhall make payment or aſſignment, without" any other 
warrant by the great of privy ſeal. = OOTY Re 
This ſhews what the courſe was before; and in this particular caſe 
makes a proviſio which is wholly new, vis. that upon a certificate of 
the barons the treaſurer and chamberlains may pay: in all other caſes 
the law is left open, and a great or privy ſeal is requiſite to warrant a 
payment, notwithſtanding any certificate of the barons. | 
= bo much to ſhew the ſtat. 5 R. 2. did introduce a new law. | 
As to the other thing which was mentioned, as if the ſtat. 5 R. 3. 
might be extended by an equitable conſtruction to give the barons power 
to order the payment of money out of the receipt, in ſuch manner as in 
he caſes now before the court; I muſt ſay, I cannot fee any the leaſt 
colour for ſuch a notion. ; : 


The power is moſt ditect reſtrained to the receiving of pleas in dif- 


harge of perſons impeached for debts, or accounts; and can never be 
extended to caſes where parties come as plaintiffs, to recover demands 
originally againſt the king: nor is there the authority of any law-book 
— pr to warrant ſuch interpretation. "A 

If then the powet of the barons was fo ſhort and reſtrained, in matters 


relating to the taking and ſtating the accounts of the revenue, (which is 


. acknowledged to have been their antient and proper buſineſs,) that they 


were in ſo very many cafes to expect an additional authority under the 
great or privy ſeal z can it be thought, that at the ſame time they were 
intruſted with ſuch a juriſdiction as is now contended for, of ſending 
orders requiring the treaſurer and chamberlains to make payment at the 


receipt, when perſons demanded of them to inroll and allow their grants 


and order ſuch payments? 5 
I have cauſed the. /iberate tolls, and the bundles of petitions at the 
Teer, to be ſearched from the beginning of king Jobn's time, as low 
as the records there go, and have had ſome extracts made of them; and 
| during all that time, I cannot find that any payments were made at the 
receipt of the Exchequer, but by warrant under the great or privy ſeal. 

\ There are infinite numbers of writs. to be found, for payment of ſums 
of money for wages, for ſervice done, for debts owing, and for almoſt 
all occa 
theſe, how ſmall ſoever, the warrant is either a great or privy ſeal. 

15 Lo 7 l 85 mee fees, and 
| ſalaries, tho granted. by letters patent under the great ſeal, yet were, 
nw; time to he, Are kkes to be paid by writs madly the great or privy 
{ ſeal. | 4 * | Te wry ; oo on ry ; : ” PR 
If the payment was, by the letters patent, to be at the receipt of the 
Exchequer, the liberate went to the treaſurer and chamberlains: if it was 

| be paid by the cuſtomers, or the ſheriff, there was x Hberate directed 
to the officer who was to pay, and a writ de allication Facienda, directed 


cuſtomer, which wrivof allowance recited the liberote. Reg. 192, 193 
Rate lib. 43 H. 3. m. 1. Fhere is a liberate de theſaure noſtro diletto & 
fideli noftro an "de Bigod, jufliciaris hofifo mille mar ros, 

. ad {e fuflentandum, in eis juſficiar tt nofiri, 
| The e of ao on, and the authority by 
| nuity was granted, was not enough without à particular warrant for pay- 

mnt oem the King under his ſeal. © era es 
80 


all along in . e liberate rolls, 55 H. 3. N. 1. 1 Z. . N. 3 1 E. 2. ; 


. 4+ 4 K. 3. M. 3. Ct. there are Eber ate for the ſalaries of judges: e. 
e d ai, daes fie he 


1 


” 25 i 


p * 
* | "Fea ö 


s which can be imagined to oecur; but for every one of | g 


| a 4 fbi per nag 
vater de concilio 50rd funf provis', perripiend' per annum ad ſeatearium noſe 


which the an- | 


ay the barons of the Exchequer themſelves, in thoſe ages, never one 
thought of directing the treaſurer and chamberlains to pay annuities by: 
| falaries, ' tho” granted to themſelves under the great ſeal; Gur Purſucd th 
ſame method that others did, and procured {iberates for their ſalaries of 
40 marks, as all other ſubjects, in the like caſes, did. 
| + Rot. lib. 1 Nd. 2. m 2. Biberate Will'o de Carlton, ani baron noſtrorun 
| + ſcaccaris nitro, vigint marcas de termino paſeb prov' preterito, de any 
Frodo ſu uadragint martarum, quod ci conceſſimas per literas patentes Percipi. 
end 1 ſus ſup raids. 8 
The like are to be ſound, 4 Ed. 1. m. 3. 1 R. 2. m. 15. 1 H. 4. u. 7 


1 H. 5. m. 6. And when payment was not made accor ing to the com. 


mand of theſe writs, the method was not then to go to the barons of the 
Exchequer, but to apply to the king by petition for another writ to en. 
force the former. Roi. lib. 2 Ed. 1. 20. n. 4. Mandarfus vobis, quod d. 
leflo & fideli noſtro Roger de Brabanzon, nuper capitali jnſsiciario Edward; 
guondam regis Anglia, - patris no/tri, ad placita coram eadem patre noſtro, 4. 
retts, juxtu ſenorem brevium dicti patris neſtri de liberate qum pens vos ind 
| reſident in ſtaccuris antadicto. 7 | 

And the like writ may be found to enforce a former liberate in the caſe 
of the earl of Oxford, Rot. lib. 1 Ed. 3. m. 1: and in other places, 

The like courſe alſo appears to be taken in the caſe of the converted 
Fews. 2 Bd. 2. Ryley 519. | | 

I will make mention of one more precedent; which is the letters pas 
tent granted 2 H. 6. which are to be found in the patent rolls of that 
year, and alſo in a ſchedule annexed to the parliament roll. In which 
the king takes notice of the treaty of peace between his father and grand. 
father, the kings of * and France; and alſo of the marriage articles 
of his mother, queen Katherine, the French king's daughter, with kin 
Henry the fifth, A. D. 1420; whereby it was agreed, that ſhe ſhouli 
have fot her dower to the value of 40,000 ſcuta per annum, of which two 
were to make a noble; which treaty and articles. were confirmed in par- 
liament: and then proceeds, by conſent of parliament, to gtant to the 
queen divers lands, parcel of the dutchy of Corntual, and county palatine 
of Cheſter, and alſo ſeveral annuities out of the alnage, and 22741. 18s. 
1:4. out of the firſt profits of the ſheriffs and eſcheators at the receipt of 
the Exchequer, and out of __ other revenue that ſhould be order'd there. 
to be paid by the hands of the treaſurer, in full of her dower, until the 
king, or his heirs, ſhould grant to her lands and tenements to the ſane 
value: et quod eadem mater noflra habeut tot & talia brevia de liberate curren 
& allocat dor mam, ac alia brevia & warran', quot & gnalia ei in hac Parte 
pro ſolutione ſummarum fibi, ut premittitur, conceſſarum & aſſignatarum, 25 
plemori enscucione præmiſſirum, neceſſaria fuerint & opportuna 7 et quod can- 
cellarius nofler Angliz,- ac cuſtos privati figilli noftri, & hered' nftrorum, pro 
tempore exiſten', brevia & warranta illa de tempore in tempus, guandocungqus 


& quotieſcunque ex" parts precfai' matris noftret racionabilitur fuerint * 


tenore preſentium fieri faciant indilaie. 1 
| | Per ipſum regem in concil in par! 


Tt appears by theſe, and the formet records mentioned, what was the 


| antient and conſtant method of proceedings in theſe caſes; and that it 


was not enough to have letters patent under the great ſeal, for granting 
the annuity or ſum, but that there muſt be an authority under the great 
ſeal or privy ſeal, to warrant any payment thereupan : otherwiſe the 
parliament, when they had keen making ſuch an extraordinary proviſion 
for the ſecurity of the queen, would: have taken a ſhorter method, and 
have ſent her to'the barons of the Exchequer for ready payment in caſe of 


I might alſo mention the cafe of another queen, Joban the relict of 
Hen. the 4th, who in her petition in parliament, in the ſecond year of 
Hen. the 6th, Rot. Parl. 2 H. 6. 11, 33. (whereby ſhe prays to be re- 
ſtored to her dower, which had been Pied in the ſeventh year of Hen. 
the 5th, and was afterwards ordered to be reſtoted in the tenth year of 
his reign, but could not be done effectually without the aſſiſtance of an 
act of mg, concludes with a prayer, that for the time to come 
the may have, en la gancellirie noftre ſeignear le rey, & ſes htirs & ſucceſſirs, 
fi bien lettres de liberate currantes, & allocate dor mana; come autres lettres 
patents, & chajes en celle partie al dite royne beſoignable ; which is granted. 

This was then the method, and has been continued to this day; and 
no treafute is, or ean be iſſued out of the receipt, without ſuch a warrant 
under the great or privy ſeal, | 1 . 

Tis true, in time /iberates eurrent, and dormant writs of allowance 
reu more common, ſo that the ſuing out of new writs in every particular 
caſe' became leſs frequent. And it is alſo true, that of later times, more 

neral privy ſeals have been brought into uſe, authorizing at once 
the iſſuing of ſeveral payments; which has been practiſed eſpecially 
ſince the beginning of the reign of queen Elizabeth. But the thing in 
ſubſtance is the ſame: no money is iſſued out of the receipt, without 
the authority of the great or privy ſeal z nor is there any more waiving 
the applying to the perſon of the king than before: no payments being 
made 'upon thoſe general privy ſeals, but by virtue of the king's particu- 
— — counter - ſigned by the lord treaſurer, or commiſſioners of 


. 1 — NN what wete the methods anciently taken by ſubjects for 


obtaining payment of annuities granted by the crown; and that theſe 
—_— in the manner I have mentioned; have been continued down to 

It has alſo been obſerved, how narrow the Juriſdiction. of the barons 
of the Excheqzer was at common law; unleſs where their authority was 
enlarged by»writs under the great ſeal, or by the king's. anſwer to peti- 


| tions in parliament: and that the enlargement o · their juriſdiction by the 


_ eas added no new powers in relation to the matters in queſtion. 
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next ſtatute, which does conſiderably enlarge the juriſdiction of 
whic h gives ſeveral new po#- 


neunen 
- 


> (a 


bo 89 r= Jy 


— 


Ver. Xl. 


 +reat conſequence, to the Exchequer, and to ſeveral other courts 
N 5 then e but I did wing i that it was inſiſted on, 
* any of the clauſes of that act extend to this caſe; and therefore I 
1 not go about to anſwer what is not, nor I think can be objected, 

1 "a if I did not miſtake my lord chief juſtice, he inſiſted that the 
wer which the barons of the Exchequer have taken upon them to exet- 
Sie in this caſe, m = be warranted by the common law, as originally in- 

g a court of revenue, | Bi 
1 8950 the beſt ſearch I could make into the records of the Exchequer, 
I have not found any thing which does in the leaſt countenance this power 
ſuppoſed originally incident to a court of revenue, which has been ex- 
erciſed in theſe caſes, but was never exerciſed before: unleſs about the 
time of the diſſolving of the court of Augmentations, in the firſt year of 

geen Mary, and the annexing it to the court of Exchequer; when ſome- 
What of this nature was done in the court of Exchequer, with reſpect to 
ſome caſes which were formerly under the ſurvey of the court of Augmen- 
al ons; the reaſon of which I ſhall ſhew hereafter, and that the ſame is 
no way applicable to the cauſes before us. l ; 

I do not forget that it was urged, as of weight to prove this power 
in the barons, that the courſe is, at the end of every term, for the barons 
ta ſend liberates down to the receipt for neceſſaries of the Excheguer. But 
of that an account was given by my lord chief juſtice of the Common- 

has; and | ſhall ſhew yet more clearly, that the writ imports no more 
than a certificate of the quantum of the expence, and has been never look'd 
upon as a warfant for the payment. : 

It is ſtrange, if this power was veſted in the barons by the common 
jaw, that no ſubject ſhould once apply to them for relief. It is plain 
thefe were occaſions for ſuch applications. Annuities we fee were in ar- 
rear, and writs of /iberate were diſobeyed; and yet nothing does appear, 
before the firſt year of queen Mary, that the barons ſent down writs to 
the treaſurer and chamberlains to do their duty, and iſſue money out of 


* 7 4 


he receipt. , | . 
; lice 5. 15th of queen Elizabeth, when fir Thomas Wroth's caſe was, 


one hundred and twenty years are paſt; and ſince that time, eſpecially 
ſince the beginning of the reign of king James the firſt, more and greater 
annulties and penſions have been granted than from the foundation of 


ett 


this monarchy, and with as full and liberal clauſes as in the cafes now in 


ent times. Yet no man, ſince that time, has come to the barons to re- 
cover his arrears, according to thefe precedents of Nevil and Wreoth and | 
yet, the remedy (admitting the law to have been ſo ſettled in thoſe caſes) 
1s more ready and eaſy to be had than in any action againſt a common 
ſubje in any caſe. Admitting this juriſdiction might have flipt unob- 
ſerved in the more antient times, yet after two caſes ſettled ſo ſolemnly 


1 and annuities and penſions have been worſe paid than in an- 


as thoſe of Moth and Newil, it ſeems very ſtrange that no patentee, who | 


was unpaid, and could not recover the arrears of his annuity any other 
way, ſhould once think of deſiring the barons to inroll and allow his let- 
ters parent, and order payment to him out of the receipt. 

As therefore a conſtant and fixed courfe of the Excheguer is the law of that 
court, and indeed the law of the land; ſo the negative argument hath its 
force, that what has not been at all practiſed in the court, eſpecially in 
relation to caſes which happen very frequently, cannot be taken to be 
the law, or courſe of the court. 5 Ren 
So far are we from having infinite precedents, (which, by what is ſaid 
in the caſe in Phud 321. a. and Lanes caſe, 2 Co. 16, 17. and in 
Hard's caſe, Ms. 565. appear to be requiſite to give a practice the de- 
nomination of the courſe of the Exchequer, ) that we are to ſeek for a pre- 


cedent; except ſome few caſes, which, as I ſaid, happened upon the 


union of the court of Augmentations to that of the Exchequer : and of 
theſe not oue has been cited in any law book, as an authority to prove 
this juriſdiction in the Exchequer ; which is the matter for which they 
have been ſo much urged in the arguing of theſe caſes. N e 
III. And now I will proceed to the third thing I mentioned, which 
was; that as none of the authors, who wrote ex profeſſo upon the juriſ- 
diction of the Exchequer, aſſerted any ſuch, power as this in the barons, 
and as nothing did appear in any act of . parliament, or by any record, 
which did make out ſuch a power; ſo I conceived, that no authorities 
vere to be found in any of our law books, which did warrant the judg- 
ments in theſe caſes. I ſhall reſerve myſelf as to the caſes of Ne and 
of Wreth, and tne precedents about that time till hereafter; and ſhall at 
preſent ſpeak to the other caſes, which have been urged as authorities, 
more antient in point of time. 5 e 
And thoſe, as I remember, were three; Euerle's caſe, the abbot of 
Wardqn's caſe, and Margery Parker's caſe. Ke ee e 
© Some others were ſpoken of, but they are (as I think) directly againſt 
what they were brought to ſupport; and as theſe three only have been 
inſiſted. on by my lord chief juſtice, I ſhall not think it worth while to 
take any notice of the reſt. Set | eee 

Furies caſe was 33 Ed. 1. and is in Ryley.251. The caſe is this. He 
petitions king Edward the firſt, that he would command that an annuity 


of ten marks, which king Henry, father of the king who now is, had 


fanted to him, and John his brother, ef quod denum rex nume eis por literas 
has, confirmavit, et unde habet bre currens de liberate in cuſtodia theſauyarii 
"raterarioriim de ſcaccario, ſhould be paid to him with the arrears. — 
in reſponſum 4, habeat bre de cant theſ. & baronibus de" ſcuccurio, quid 
videant cartam & faciant 2 habits reſpectu ad brrve cur renn. 

Upon this caſe two inferences were made. eee. Lil 

if. That the court of Exchequer might hold plea of an annuity granted 
by the king, and might relieve tile parte. 


wi neg. 


Aly. That the court of Zxchequer might compel the treaſurer and | 


chamf rlains to make payment of ſuch an annuity; © Huge e. 
Let us ſee if either of theſe eoneluſſons are warranted from this caſe ; 


7. 


' Ind'whether upon examination it will not appear to be a ſtrong authority 
ic ſhew, that there is no legal courſe to inforce the payment of an an- 


nility, though proves under the great ſeal, without applying to the per- 
ſon df the kin 7 petition- 1 ; ' bn 128 +44 " oy 7 L 4 1 4s 3 $1 


4 
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28. The Caſe of the Bankers in the Court of Exchequer, &c. 


| 


- petitions the 12 
2. in regard of the good ſexvice of fir Barth. de Baddleſmere, had releaſed 
to the faid fir B. F. for his life 41,” 16s. 44 of the Tents, cuſtoms and 

ſervices of 300 acres which he held in gavelkind of the abbot and covent ; 
| and that the land remained 'in {the king's hands by the forfeiture of the 
| ſaid fir B. B.; and that th | re | 
death of the ſaid ſir B. B. for! four years whilſt the land fo remained in 
the king's hands: and prays, that the king would be pleaſed to ſend to 
the barons of the Excheguir," that if by inqueſt to be taken, it ſhould be 
found that this rent was due to the abbot and his ſu s the 
of the church, after the death of fir Bartholomety, the king's officers, who 


this was not a pelit on hear 


dorſement in any other court, 
treatiſe of the prerog. cap. 22. 


deceit without a petition, | 
, cludes his petition generally, gue le rey Iuy face droit, and the anſwee be 
general, it muſt go into the Chancery, that the right may be inquired of 
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No circumſtance is wanting to make that caſe ſtronger than the caſes 
before us, 


There was a grant of an annuity under the great ſeal from the king's 


predeceſſors, as there is in this caſe : there was alſd a confirmation from 
the king then reigning, which is wanting in the caſes before the court: 
and, more than that, there was a /iberate curretit lodged with the treaſurer 
and chamberlains. 

If in any caſe of a demand of the atrears of an arinuity, granted by the 
crown, the patty might go to the batons for an order for payment, Everle 
was ripe for it. 

But ſuch a method of enforcing payment was unknown at that time, 
as has been ſhewn already, and therefore Everle proceeds in the common 
courſe : he applies by petition to the king, and the king endorſes the 
petition, that a writ under the great ſeal ſhould be directed to the trea- 
ſurer and barons, empowering them to conſidet tlie letters patent, and do 
him right, reſpect being had to the /iberat. 

No juriſdiction in the barons can be inferted from thence, nor power 
of commanding the treaſurer, The great ſeal is the commiſſion by 


which they act. The ſame writ, which impowers the barons to conſider 


the letters patent, impowers the treaſurer to iſſue the money; and that 
not as the barons ſhould appoint, but it was to be with reſpe& to the 
liberate, which was to detetmine where the payment was to be made; whe- 
ther at the receipt of the Exchequer, or by levying tallies oh the inferior 
officers concerned in the receipt of particular brancheh of the revenue, 
But to take off the force of ſuch an anſwer, it was urged, that this pe- 


tition was not a petition of right, but of complaint againſt the king's offi- 


cers. And to ſhew that it was ſo, it was ſaid, that if it had been a 


petition of right, it muſt have had another indorſement, viz. ſoit droit fait 
al partie, and then have been ſent into Chancery; and that in ſuch caſes 


the petition is the original upon which the proceeding is; and that 


petitions of right muſt be ſo anſwered. 


As to this; in the ff place, there needs not much labour to ſhew that 
It imports nothing like it. The peti- 


tioner ſtates his caſe ; he prays what he wanted, and what was neceſlary, 


and it was granted him; that is, a warrant under the great ſeal, im- 


powering the reſpective proper officers, the barons, to ſee if he had right, 
and the treaſurer, if it were ſo, to pay him his arrears. Nobody is com- 


| plained of in the petition, and nobody is blamed in the anſwer : a writ is to 


go, the charter is to be ſeen, and juſtice is to be done. 
In the ſecond place, the anſwer given to this petition is a very proper 


; anſwer to a petition of right. And therefore there was no ground to ſa 

that this was not a petition of right, becauſe the anſwer was not general, 
ſeit droit fait, | 
| There are more petitions to the king in Ryley's Placita Parliamentaria, 
than in all the books which are printed; and throughout the whole book 


there is not one in twenty which is ſo anſwered ; and yet nothing is ſo 


plain as that theſe were petitions of right. 


It were endleſs to cite particulars, there being ſcarce a leaf in the book 
which does not ſhew what I aſſert, | N 
And if more authorities were wanting, the bundles of petitions in the 


Tower, which I have cauſed to be looked into, are full of petitions of right, 


otherwiſe anſwered than in thoſe general words, X 
The truth is, the manner of anſwering petitions to the perſon of the 
king was very various: which variety did ſometimes ariſe from the con- 
eluſion of the party's petition ; ſometimes from the nature of the 555 
[ns 


and ſometimes from favour to the perſon : and according as the iudor 


ment was, the party was ſent into Chancery, or the other courts, 
If the indorſement was general, ſoit droit 2 al partie, it 


muſt be delivered to the chancellor of England, and then a 3 Inf. 7 
commiſſion was to go to find the right of the party; and that 19, 1. 619. 


being found, ſo that there was a record for him, thus war- Co, Ent. 419. 
ranted, he is let in to interplead with the king: but if the in- d. 423. 4. 


* 


The caſe Mich. 10 H. 4. 4. ne g. is full as to this matter. 
The king recovers in a quare impedit by default againſt one on inal 
who was never ſummoned ; the party cannot have a writ of Br, pet. 34. 


If then, ſays the book, he con- 


by commiſſion ; and, upon the inqueſt found, an original writ muſt go di- 


rected to the juſtices to examine the deceit; otherwiſe the juſtices, before 
whom the ſuit was, cannot meddle: but if he conclude his petition 
eſpecially, that it may pleaſe his highneſs to command the juſtices to proceed to 


the examination, and the indorſement be accordingly, that had given. the 


juſtices a juriidiction. They might in ſuch caſe have proceeded upon the 


petition without any commiſſion, or any,writ to be ſued out; the peti- 
tion and anſwer indorſed giving a ſufficient juriſdiction to the court to 
ſo many other authorities may be cite. SL | | 

Ex Bund. Pet. Parl. an. 4. Ed. 3. n. 64. Jobn Ibe, abbot. of Feverſham, 
ſetting forth that his predeceſſor, in the reign of Ed. 


rents and cuſtoms were in arrear, after the 


ad the petition is indorſed, Joit cefte 
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dorſement was ſpecial, then the proceeding was to be according to the in- 
This is fully explained by Stamford in his 


which it was directed. And as the book I have mentioned proves this, 


cceilors, as the right / 


were in poſſeſſion of the lands during the minority of the heir, might an- 
| lwer them the eng for that time. 'A 


FCC 
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die quibus vigint marcis annum, 


natie fucta fuit j 


5 . 
1 
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peticion mand, ds treaforer & barons de I eſchrqtier, que eux appellez quiz ſont 


Ats appellex, & eyes les reaſons, fatent droit. | 3 5 
4 he Ike effect is the 2 to the petition of Maneni Franceys in 
the ſame year, n. 9. 1 oth | 1014 
And as the indorſements upon el of right were various, accord- 
ing to the nature of the caſe, ſo above all others they were different in the 
eaſes belonging to the revenue; and, I think, there is not an inſtance 
to be found where ſuch petitions were anſwered, ſoit droit fait aux 
erties, © * : | | ja | | 
7 Sometimes the indorſement is, mandetur. i//a peticio theſ. & bar* de 
feactarin & ſequatur coram cit. Ryley 408. Or, ſequatur coram theſuur' & 


1 7 baronibus de ſcaccarto & ibi faciant eis juſtitiam ſuper contentis in petitione. 
A | 


Ryley 408, 42T-- © , ; ; "I ; 
. So upon iſ pri of the abbot of Fruer/ham the indorſement is, ſoit 
tfle petition nde divant treſ & barons del eſchequer, '& mande a cus que 
oye la pleynte be dit abbe, face droit. Ryley 646. g 
Sometimes, mandetur per breve de magno figillo thſ. & baron de ſcac 
uod contineat fectum petitionis, &c. Cottingham's caſe, Ryl 402. 
Sometimes, habeat bre de cane” theſ. & baronibus de ſcacc quod fiat ſe- 
cundum for mam potitionis, & ita rex vult. Walter's caſe, Ryley 259. ; 
When there was no doubt likely to ariſe of the parties title, as in 
Amſham's caſe, (who petitioned for money due for work done at Carnar- 
van caſtle,) the barons are not taken notice of, but the anſwer is, fiat bre 
de cane de liberate 8 & camerariis quod liberent ei tantam ſummam 
& onerent Hugonem Camerarium de Carnarvan. Ryley 251. 


Sometimes the chancellor of the Exchequer is joined: as in Ryley 249. 
The biſhop of E 


petitions the king, that one Pecche his tenant, who 
held of him four knights fees, parcel of his barony, had granted the ſame 
fees to the king; and that he, the biſhop, was ready to make out his 
title: the anſwer is, ſeguatur coram theſaurario cancellario & baronibus de 
ſcactario, & ſi ita fit tune theſ. & bar" conveniant cum eo ſuper hoc, ita quod 
eceliſia conſervetur indemnis,, & ſuper hoc fiat bre de canc : et prius inguiratur 
per que ſervicia maneria tenentur & de quo &c, cum omnibus circumſtanciis. 
Sometimes the juſtices are joined, as in the caſe of the abbot and con- 
vent of Hide, Ryley 256. Who petition, that uy had, by miſtake, ac- 
Knowledged the king's title upon a guare impedit brought in the king's 
name ; and pray that they might be admitted to proſecute their right to 
the ſaid advowſon, or that the king upon a gracious fine would reſtore 
them to the advowſon: the anſwer is, flat Ire“ cane” theſ. & bar de 
ſeace” uod vocatis juſliciariis audient rationes abbatis. Et fi abbas oftendere 
poterit coram eis per cartas vel monumenta vel alias evidencias quod habet jus 
in dicla advocetione, tunc vult rex quod theſ. & bar per de. uſticia= 
riorum capiant aliquem finem de abbate & conventu, & reddatur eis dicta ad- 
vocatio non obſlante judicio inde prius reddito pro rege. Y ; 5 

And in the like manner on the petition of Floria, the widow of The- 
mas Belbouſe, the anſwer is, habeat vr“ de canc the,. lar de ſcace 
quod viſa carta ſua de conjuntlo feofamento Ac. faciant ſecundum quad de 
jure fuerit faciendum, & ſecundum quod haftenus yſitatum fuerit in regno : 


et quod hac fiat per conſilium juſticiariorum. Ryley 2 
| bas dete ylium jufticia yley 253 


eſe were petitions of right of ſeveral natures is not to be denied, 
and yet the general anſwer is given to none of them. 1 
So that when Everl:'s caſe is conſidered, it ſeems to be a good autho- 
rity to prove, that in caſes of this nature the ſubject had a proper remedy 
by a petition of right to the perſon of the king. And if in theſe caſes now 
depending, the parties had taken the courſe to have ſued by ſuch petition, 
and had been ſo anſwered, Everie's caſe might have been. properly cited 
as an authority: but then, as in almoſt an Infinite number of other caſes, 
the anſwer to the petition is a warrant for a writ under the great ſeal; and 


that writ gives a jutiſdiction to the treaſurer and barons to act according 
to the tenor of it, | Re hay 
+ The next caſe inſiſted on, was the abbot and covent of Warden's caſe. 


Ryley 262: That caſe is thus: the petitioners pray a remedy, guad abi 
rex Henricus, pater regit nunc, per cartam ſuam eis conceſſiſſet viginti marcas 
annuas pro daninit que fecit in boſcis ipſorum tempore obſidii caftri 

eifiti fuerunt ad totam vitam didi regis Hen- 
rici, & efiam tempore regis nunc uſque ad viginti annos ex nunc, &c. The 
anſwer is, veniant per bre” ad ſcaccarium & oflendant cartam, & ubi aſſig- 
mm pecuniz, & fiat juſticia per theſ. & bar”. | 
Here was an annuity granted wpon @ valuable comſideration by the king's 
father; it had been anſwered during the time of the king who granted 
it, and for thirteen years. during the reign of king Eaward himſelf; 
and yet the payment had been ſtopped for twenty years together. No 
other remedy was then thought of for the grantee, but to apply by peti- 
tion of right to the king: 
great ſeal go to the breeferes and barons ; let the charter be produced ; let the 
petitioner ew 


let them | j 4 ice. 


One might challenge any body to produce. a caſe in itſelf more like 
the preſent caſes than Bis of Ne bb of Warden, or AAS, in 
the remedy taken by the parties. If the ſame method had been purſued in 


the caſes before us, as was by that abbot and convent, this caſe would have 


been a good precedent. But here the ſuitors paſs by the king, and come 


directly to the barons z Who proceed to act without being authorized un- 
dier the great ſeal, as in that caſe, and command their ſuperior. officers, | 


who, rd ba the precedent, ought to have been authorized, together 
Wich them, to have done their reſpeCtive parts for the relief of the peti- 


4 75 caſe, as it appears in the book, was thus. > 
1 ** Parker brought a Wiit of annuity againſt the queen, for 200. 
e umma a | 
hands of. the 


had granted. 10 her for life, to receive de quadam 
is grant, ſo worded, was an annuity, 


he 


1 
* 
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Bedeford, | 


and the king's anſwer is, let a writ under the | 


upon which branch of the revenue the annuity is charged; and | 


| chapter of that officer, are; in omnibus enim & per omnia, que vel in inſe- 


The phraſe that he uſes to the barons. is, we ww: 


- monly the ſame 3 with the treaſurer of England. 


In the debate of that queſtion it is ſaid by Babington, that the letters 2 
tints, in that caſe, were no more than an acquittance to the cuſtomers to diſcharge 
them of ſo much ; and that if the cuſtomers did not pay the queen, ſbe had 50 
action againſt thetn, but muſt ſue for her payment to the barons F the 
Exchequer. My | Fl 

Cotteſmore ſays, if that be ſo, then the queen's perſon muſt be charged, oth.r. 
toi ſe the grantee would be without —_— 

Rolf id, the grantee might ſue in the. Exchequer for her penſion, as fle 

uren might. Arche ' {a | 

, But after all this diſcourſe amongſt them, the plaintiff had judgment to 
recover the annuity and the arrears : ſo that no regard was had to this 
ſuppoſed remedy mentioned by Babington, but the judgment was given 
againſt the queen, TORS 

This, at moſt, was but a thing dropt by Babington, in the debate of the 
caſe, and ſeems to be very crude and undigeſted : for he neither ſays how 
ſhe was to*ſue, nor whether he meant more than that ſhe was to ſue by a 
motion to the court, (in which vulgar ſenſe ſometimes the word ſuit is 
taken, as my lord chief juſtice Treby obſerved ;) nor what remedy the ba- 
rons could give her. | | | 

It appears to be but a ſudden ſaying : and, perhaps, the judges of the 
Common Pleas might not be ſo perfectly ready in the courſe of pro- 
ceedings relating to the revenue, upon the ſudden ſtarting of the queſtion, 

All that can be concluded of certainty from that cafe, as far as I ſee, is, 
that Margery Parker brought a writ of annuity againſt the queen, and had 
judgment to recover, | 

IV. Having inſiſted thus far in ſhewing that I have met with nothing 
in the authors, who have wrote upon the juriſdiction of the Excheguer, or 
in the Jaw books, or in the records, which countenance ſuch a power as is 
aſſumed by the barons of the Exchequer in theſe caſes ; I ſhall mention a 
fourth thing which confirms my opinion, viz. that in the oath of the barons, 
8 is nothing expreſſed which dpes relate to any ſuch truſt lodged in 
them. FE | 

And, perhaps, there is not a better meaſure to be taken of what is the 
natural and proper buſineſs of theſe antient officers, than what is compen- 
diouſly and ſignificantly expreſſed in the oaths, which have with great care 
and wiſdom been formed and inſtituted for them to take. | 

The oath of the lord chancellor, the oath of the lord treaſurer, and of 
the treaſurer of the Exchequer, (which are both the ſame, of the keeper of 
the privy ſeal, of a privy councellor, of the chamberlains and other offi- 
cers of the Exchequer, are as adequate deſcriptions of the duty and buſi- 
neſs of thoſe ſeveral officers, as can be met with elſewhere, 

The oath of the W does amount to a very concluſive account of 
their duty: and the 
juriſdiction as to all matters contained in the oath which they take. 

They are truly to charge and diſcharge the peaple : they are upon no conſidera- 
tion, nor by any ingene to let the king's right ; nor to diſturb or reſpite the right 
of any other perſons contrary to law ; nor to put the king's debts-in reſpite, where 
they may be levied : they are to ſpeed the king's ome? before all otbers : for no 
gift to conceal, diflurb, or let the up & prof to take nothing of any perſon to 

lay or deliver the people, but to do it, as they may, without hurt to the king : 
to redreſs what they think may turn to the prejudice of the king, and if they can- 
not to diſcover it to bim. f 5 

But this great and e point of commanding the treaſurer, and 
other officers of the receipt to do their duty, and to iſſue money out of the 
receipt of the Exchequer, according to their opinions, is not mentioned in 
the oath ; nor ſuch guard, for the king's ſecurity, ſet upon this tranſcen- 
dent power as there is upon all thereſt of their buſineſs : and yet, if they 
have ſuch a power, it is of a higher nature, and much greater conſequence, 
than all the reſt of their duty taken together, | 

The public treaſure. is of the higheit eſtimation in the conſideration of 
the law. Sir Edward Coke, 11 Rep. 91. b. ſays, it is the ligament of peace, 
the ſinetus of war, and the enge of the honour and ſafety of the realm: 
conſequently the power of iſſuing this treaſure. is of the higheſt 
. e f 1 4 ' . 5 

he lord treaſurer (whoſe known buſineſs it is,) is expreſly ſworn 
truly to keep and diſpend the king's treaſure ; but if this notion prevails, he 
muſt from time to time diſpend that treaſure according to the opinion and 
directions of other officers, who are unſworn in that point, 
the barons to iſſue writs requiring the lord treaſurer, or the treaſurer of the 
Exchequer to do their duty, is to ſuppoſe a direct abſurdity in the original 
inſtitution of the Excheguer; ſince it is to inveſt the barons, who are ſub- 
ordinate, witha right of commanding their ſuperior officers 
In the Mirror cap. 1. 14. it is ſaid, that the buſineſs of the barons is done 
under the view or inſpeftton of a ſovereign. who is t 7255 of England. 


The words of eruaſius Tilburienſis, ſpeaking of the treaſurer in his 


rior ſcaccario vel inſuperiori geruntur, if/aus ſollicita diligentia neceſſaria «fl. 
Dial. de Scacc. lib. 1. c. 85. WIT wp | 
VU pon the conſtitution of a treaſurer, there a writ under the great 
ſeal to the barons, as well as other officers, to be attendant upon him, as 
my lord chief juſtice Cale ſets it down, 4 HA, 105.  _ 

Ul and require yon; ſoit 
pears ax parte Remem-. regis, paſch. 3 Ed. 6. Rot. 4. where fir Roger 


appe | 
Cholmley brings into court a writing under the ſeal of the duke of Somerſets 


then lord treaſurer, in that form. A 
The next officer in order is the treaſurer of the Zxcheguer, who is com- 
Theſe two offices have gone ſo long together, that it is no eaſy matter 
to diſtinguiſh what is dee buſineſs.of the one and of the other. It 
ſeems to be thei treaſurer of the Exebeguer, to whom the record, which is 


cited by ſir Edward Cole, 4 Tnft-105, is to be applied ; becauſe he men. 
tions that his Jetters patent are recited in the writ :. for it is the treaſurer of 
the Excheguer who is conſtituted by letters 
is by delivery of the white ſtaff, and, as the fag 
| former times by delivery of the keys of the Treaſury. 4 Ius. 104. 


tent ; as. the lord treaſurer 
ne fir Edward Cole ſays, in 


Mich. 


arons of the Exchequer have a known and undiſputed 


V. In the % place I ſhall obſerve, that to ſuppoſe a power lodged in . 


1 


— 


2 
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truly to write all the tallies, and counter-tallies of all 


the riteipt of the ſame ; and to ſi 
| to toe king's uſe in the ſaid receipt, and the iſſue of the ſame. Book of 


to the deliverance of as of the king's money in the 


4 done, that any new order or method ſhoul 


Mich. 14. Eliz. Not. 256. ex parte Remem. reg. The queen [ends her 
e barons, wife 3 that ſhe had conſtituted ſir William 
Cecill, Jord Burlergh, treaſurer of the Exchequer, and commands them to be 
attending upon him, protet dec. ; 

I might add, if it were neceſſary in a matter ſo very plain, that his ſu- 
periority appears in all the writs directed to them, in all which he is firſt 

ed. 3 

bebe next officer, in point of order, is the chancellor of the Exchequer. 

After him are the chamberlains ; which was antiently an office of very 
high dignity, and truſted to perſons of the higheſt quality in the kingdom: 
but the office being ſuch as might be executed by deputies, the chamber- 
Jains by degrees made themſelves uſeleſs, by leaving all the buſineſs to their 
deputies; the conſequence of which was, the office itſelf ſunk by degrees 
to little more than a name. This might be eaſily ſhewn, if it were not 
to digreſs; but that they are named before the barons in divers writs and 
acts of parliament is certain. 55 3 | 

The act of 26 H. 8. c. 3. which gives the firſt- fruits to the crown, ob- 
ſerves that order throughout, treaſurer, chancellor, chamberlains and barons. 

I could mention many other acts and authorities. 
js but an ungrateful ſubject to be leſſening the rank of officers, who pre- 
ſide in one of the great courts of Meſiminſter, and at the ſame time that this 
is not very neceſſary; fince it will be granted that the treaſurer of England, 
and the treaſurer of the Exchequer, are certainly ſuperior to the barons; 
which is enough for me to found myſelf upon, in ſaying that it carries a 
very great abſurdity, that ſuperior officers, in the proper buſineſs of their 
office, ſhould: be under the command of other officers of the ſame court, 
who are acknowledged to be inferiour to them. : 

It muſt be confeſſed to be true, as my lord chief juſtice obſerved, that if 
my lord chief baron has a ſuit in the court of Exchequer, he muſt ſubmir to 
the judgment of the barons: and I readily own the treaſurer himſelf, and 
every body elſe who comes into that court as a ſuitor, muſt ſubmit to the 
judgment of the court ; for as a ſuitor he can be conſidered no otherwiſe 
than any other private perſon; and is not acting in his office, But then it 
muſt be granted, that all the other barons together have no power of com- 
manding the chief baron as ſuch ; and conſequently nothing can be in- 
ferred from thence to take away the abſurdity which muſt enſue in ſup- 
poſing that the barons of the Zxcheguer, who in the order of the Exchequer 
are placed below him, can command the treaſurer to do his duty, and iſſue 
out the king's money according to their judgments. 

It has been ſaid upon this occaſion that it is not the barons, but the 
king's writ, which the treaſurer muſt obey, And it is moſt true, when the 
king's pleaſure comes ſignified to him under the great or privy ſeal, he muſt 
obe it; becauſe theſe are the fixed methods whereby the king's plea- 
ſure is to be known for the iſſuing of money: but that is no anſwer to the 
impropriety of his being commanded to act by writ, which comes to him 
under the 16% of his ſubordinate officers only; nor a proof that ſuch writ 
js an authority for him to act by, much leſs an obligation upon him to act 
according to the tenor of it. 5 

I will only add, to ſhew the abſurdity of the notion that the barons can 
command the treaſurer by their judgment, that even that judgment of 
theirs is put under the correction of the treaſurer; for the law has made 
the lord chancellor and treaſurer the judges, who are to determine whe- 
ther the judgments of the barons be erroneous, or not. Can any thing 
de more incongruous than to ſay, the barons by their judgment can 
require*the treaſurer to do a thing, and the treaſurer can review that 
Judgment, and determine whether it be fit for him to do it, or not ? 

It was ſaid further, that the treaſurer of the Exchequer is inferiour to the 
court held before the barons, and that he is only miniſterial as to Common 

Pleas. All that I ſhall ſay to this aſſertion is, that it was only ſaid, and 


not proved; and therefore, till I ſhall hear upon what reaſon the aſſertion 


is founded, I will conſider it no further. 


VI. The Arth thing which I ſhall mention is, that the Exchequer, if it 
de — ou? pl 


deredas it comprehends the whole buſineſs of the revenue, as well 
relating to the exitus as the introitus, may be taken as one entire body, of 


which the treaſurer is the head, and all the ſubordinate officers are parts 


and members; and in this extent and latitude it is treated of by Gervaſius 
Tilburtenſis: but if it be conſidered in its ſeveral parts, as to what is en- 
truſted diſtinctly to the treaſurer, and chamberlains, and what is put 


under the direction and government of the barons, it comprehends diſtin 


courts, and ſuch as have no proper communication one with another; tho” 
perhaps, as to ſome things, the treaſurer, chamberlains, and barons, are in- 
truſted jointly 3 us my lord chief juſtice Cote, 4 Inf. 105. ſays they are 
with the cuſtody of the judicial records. n | 5 
That the Receipt of the Exchequer is a court, and wholly under the trea- 
ſurer, appears by the oaths of the officers belonging to it. 3 
Particularly in the Black Boot, the oath of the writer of the tallies is, 


the Court of Receipt ; and to give attendante and diſpatch, according to the an- 

tient cu/tom of that court. Crd Eh 

- Officers of the receipt are ſworn to be 1 and true to the lord trea- 
er; as appears by the oath of the lord treaſurer's clerk, or auditor of 


the receipt. Book of Gaths, 20, 21 


The under-treaſurer is ſworn to ſerve the hing in the Exchequer, and in 
and order the receipts of all ſumi of money 


aths, 212, ; 


The chamberlains are to enter and ingroſs the reccipts of all monies received 


to the King's uſe at the receipt, as alſo the payments ag ſame ; and not to aſſent 

reaſury, without ſufficient 
warrant, Book of Oaths, 219. 1 TRE 
i Tf any orders are fit to be aboliſhed or altered in the receipt, or any 


concurrence of the chancellor and undec- treaſurer : but the 
fo are 8 conſulted, or conſenting. This appears in the Black Book, 
r . Fr ae 3 

. If the king thinks fit to command by 1 ſeal, which has been often 
be obſerved in any part of 


- 


But I am ſenſible it 


new'orders to be made, it is to be done by: the lord treaſurer ; and uſually 
With the 
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s and aſſignments in 


—_— 
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the receipts, it is uſually direQed only to the treaſurer and the chancellor 
and under-treaſurer. And if it be thought proper that it ſhould be pub- 
liſhed and inrolled in the court of Excheguer, to the end that all officers 
and accountants might the better take notice of it, the lord treaſurer and 
chancellor and under-treaſurer come into the court of Exchequer, and the 
treaſurer commands it to be publiſhed and inrolled, together with his 
own aſſent to it, and the aſſent of the chancellor and under-treaſurer. 
But no notice is taken of the barons, tho' preſent, in any part of the 
buſineſs, 0 

The whole form of this is particularly mentioned'in the Black Book, fol. 
82. 39 Flix. when the lord Burleigh was treaſurer, 

Add to this, that according to the conſtitution of the Excheguer, the 
barons are not at all privy to the ſtate of the treaſure in the receipt, nor by 
law ought to be made privy ; ſo that all they act muſt be merely as ſuitors | 
apply to them, without any knowledge of what there is in the receipt 


to anſwer the writ, or of the publick occaſions of the ſtate, from which | | 


it may be fatal to divert the money in the king's coffers. 

VII. Seventhly, this method of proceedin . directly break through 
ſeveral received notions, which have been looked upon, in all ages, as 
maxims and rules of law. | 


As firſt, that no part of the king's treaſure could be iſſued but by war- 


rant under the great or privy ſeal; for which reaſon it is, that the law has 
put 2 guard upon theſe ſeals, that the counterfeiting them is high 
treaſon. 


Gervaſe of Tilbury, fays in dire& terms, Dial. de face. lib. x. c. 6. the- 


ſaurarius & camerarii, niſi regis expreſſo mandato, vel praſidentis jufliciarii, 


ſuſceptam pecuniam non expendunt : oportet enim ut. habeant auttoritatem reſcripti 
regis de diſtributa pecunia. The præſidens juſticiarius was the cu/tos regni; 
that great officer was ſometimes called by that name, and ſometimes by 
other names. And leſt there ſhould be a miſtake of what is ſaid of the 
preſident juſliciary, he is careful to ſet the matter right by adding; that 
what was ſaid as to him is only to be underſtood de brevibus prafidentis 
2 = rex abſens fit, & cum figills ejus impreſſione jura regni ſtatu- 
untur. Ibid. 

I will not trouble myſelf to cite authorities to prove ſo known a poſi- 
tion, as that no money can be iſſued out of the receipt but by warrant 
of the great or privy ſeal, I will only mention what was ſaid by my 
lord chief juſtice Coke, in his report of ſir Walter Mildmay's caſe, in the 
earl of Devonſhife's caſe: and I chooſe to mention it, becauſe the reporter 
was cotemporary to the judgment, given in the caſe of Mrotb, if not in 
that of Nevil; and that his book was publiſhed ſeveral years after thoſe 
1 7 were given. | 

ir Edward Coke ſays, 11 Rep. g91.b. That it was reſolved in that caſe, 
that no officer of the king, nor all of them together, can iſſus out or diſpoſe of 
the king's treaſuzg.ex officio, tho it be for his honour or profit, ml; by a 
warrant from aur "Theſe words are as appoſite to the preſent occaſion, 
as if they had been framed on purpoſe to deſtroy ſuch a notion as is con- 
tended for in the caſes before us. + 

The law has intruſted the king himſelf only with his treaſure, when 
once it comes into his coffers, which is the receipt; and only he, or ſuch 
as are impowered by his warrant, can diſpoſe of it: no court has any 
thing to do with it, 5 . 

his caſe of ſir Malter Mildmay was adjudged, Mich. 37 and 38 Elia. 
after the two caſes of Nevil and Mroth; but not ſo long after as that it 
could be poſſible either of thoſe caſes ſhould be forgotten: and therefore, 
the barons, who had fir Falter Mildmay's caſe before them, could not 
but know it, if the point, now in queſtion, of the authority of the ſeal 
of the Exchequer, had been ſettled in thoſe caſes of Myoth and Nevil; or 
if in the debate of thoſe caſes it was taken to be known law, and the 
courſe of the Exchequer, According to fir Edw. Cotes report, the qte(- 
tion was directly before them, what ſeals of the king might be a ſufficient 
warrant to iſſue out the king's treaſure. One would think upon tuch a 
queſtion they ſhould not have forgot the ſeal of the Exchequer, which, as 
it ſeems now to be inſiſted on, is not only a ſufficient warrant, but a 
better and higher authority than any other, and ſuch as can inforce the 
iſſuing of the king's treaſure, when the great ſeal itſelf fails. Yet there 
is not the leaſt notice taken of the Exchequer ſeal in the book, It is laid 
down there firſt negatively, that every warrant of the king's is not ſuffici-\ 
ent: as for inſtance; his warrant by word of mouth is nat; his warrant 
under the ſignet is not; and yet, as it is obſerved there, in ſome caſes | 
the law takes notice of the ſignet: then affirmatively the book ſays in ex- 
preſs words, the warrant which is ſufficient in law to iſſue” the treaſure of the | 
king, ought to be under the great or privy ſeal. 11 Co. 92. 2. | 
To evade the force of this argument, it has been ſuggeſted, as if what 
was found in the law books, to the effect which I have mentioned; was 
to be. underſtood only of the common and ordinary methods of ifluing 
the king's treaſure. * N . a 

The truth is, if the method now inſiſted on was a legal method; one 
would wonder it ſhould not have been a very uſual and ordinary one, 
ſince it is fo very vv ready for the ſubj ect. | 

I think it might be a ſufficient anſwer to this ſuggeſtion to ſay, that 
it is an evaſion to ſerve a purpoſe only, and has no proof or foundation 
for it to be found in the books, . F550 | 

But if the caſe, which was then before the court, be conſidered, there 
will appear to be no pretence for ſuch a ſurmiſe. ' For the queſtion there 
was, whether a warrant under the hands of the treaſurer, and under- 


i 


| treaſurer of the Exchequer, directed to the four tellers, for the payment 


of 1001. per annum to the chancellor of the Exchequer for his extraordi- 


| and neceſſary ſervices, was good in law; payments having been 
made I Lack 


according to ſuch a warrant, and the money being demand 
again of the executors of the chancellor of the Exchequer, _ 


— Io — 


Nothing could have been more natural than to have taken notice, g 


upon ſuch an occaſion as this, that tho' the treaſurer and under-trea- 
ſurer could not by their warrant impower any payment out of the receipt, 
yet the barons by their Judgments and by iſſuing thereupon a writ, un- 
der the Exchequer ſeal, could do it. And if the barons, on ſo fair an 


13 had omitted to aſſert this power, yet it is very unlikely that 
(who in his Reports does not confine himſelf to the caſe 
. : | Sa ' _ _ before 


152 


fore the court, but does generally lay together all the learning in the 
wa which comes under —— a 0 5 to make them in the nature of 
common- places,) ſhould omit to take notice of it: and tis yet more un- 
likely, that he ſhould again make the ſame omiſſion in his fourth Inſti- 
futes; where he particularly treats of the juriſdiction of the Exchequer, 

and where it was not only proper but . 
did not intend to leave his work imperfect. e 

There was another thing ſaid by way of anſwer to this objeQion : that, 
in the caſe now depending, the judgment of the barons was not properly 
an iſſuing of the king's revenue, but that the revenue was iſſued by virtue 
of the great ſeal, and the authority of the letters patent : ſo that what the 
court did was but a determining of the right, a judgment that the letters 
patent were legal, and did bind the ſucceſſor; and therefore the barons 
command that the revenue be iſſued out according to the letters patent, 

If it be ſo, that the letters patent, and not the judgment of the court, 
are the warrant for iſſuing the money in this caſe, then the authority of 
the barons, as to the iſſuing of money out of the receipt, is given up. 

But what then becomes of the authority of thoſe caſes of Neuil and 
Wrath? What was the warrant upon which the money was iſſued there? 
For in neither of thoſe caſes was there a warrant of the great or privy 

| ſeal. And therefore, either thoſe judgments muſt be founded upon ſome 
particular reaſon proper to thoſe caſes ; and conſequently thoſe caſes are 
not to be applied as precedents for warranting the judgments now in queſ- 
tion; or elſe they prove a direct power in the barons of commanding the 
treaſure out of the receipt, by no other warrant but the Exchequer ſeal. 
If this. anſwer be conſidered the other way, and it be taken, that the 
great ſeal is to be the warrapt to the commiſſioners of the Treaſury, in this 
caſe, for iſſuing the money, and not the judgment, or the Exchequer 
ſeal, what does this whole proceeding ſignify? What is done by this 
Judgment? And what is to be done by the writ that is to iſſue upon it? 

| he authority of the great ſeal for the iſſuing money was the ſame be- 
fore the judgment as it continues after: the judgment is drawn up in the 
words 5 the letters patent; and what was ſaid before under the great ſea], 
is now ſaid again under the ſeal of the Excheguer; a ſeal much leſs con- 
ſidered in the law: and if after all it be admitted, that the money, if iſ- 
ſued, muſt be by warrant of the great ſeal, the conſequence then muſt be, 
that after all theſe proceedings the thing is but juſt where it began. 

If it be underſtood, that this writ is no more than a certificate to the 
lords of the Treaſury of the barons opinion, that the letters patent are good 
in law, and continue in force in the time of the ſucceſſor, it is perhaps 
what the barons might properly do : eſpecially, if the queſtion had come 
judicially before them in any ſuit depending; or, according as the ancient 
courſe was, if 4 direction had gone under the great ſeal to the treaſurer and 

them, to have looked into the letters patent, and conſidered of their vali- 
dity. But then, it is but a certificate : it is not a judgment upon which 
a Writ of error will lye; and we are all in a miſtake, while we are debating 
here as if a proper judgment was regularly brought before us. | 

Therefore, tis it for granted, this was ſaid only to make the thing a 
little more plauſible.” It looked not only new, but harſh, I will not ſay 
abſurd, to affirm directly, that if the barons iſſued out a writ under the 
Exchequer ſeal, commanding the lord treaſurer to pay a ſum out of the 
receipt, he muſt obey it; and therefore the letters patent were mentioned. 
But think it is plain, unleſs a writ under the ſeal of the Exchequer be a 

fs if it be obeyed, and be compulſory upon them to obey it, the whole 
proceedings in this caſe are ineffectual, and carry things no farther than 
juſt where they were when the ſuits began. q. 75 95 5 
Secondly, T he [Rents given by the barons in theſe caſes, are not con- 
ſiſtent with Sock nown maxim ; that when once money is paid into the 
receipt of the Exchequer, no court has any power over it, nor is there any 
legal method to fetch it back again; altho', in ſeveral caſes, if it had not 
been actually paid into the receipt, it might have been reſtored to the 


Party. TH 4 | | | 
| To this purpoſe ne be more ſtrong than the common caſes of 
reverſals of outlawries and judgments; where, tho' by the judgment of 
reverſal, the party is to be reſtored to all that he has loſt ; yet whatever has 
been actually brought jnto the receipt of the Exchequer is gone paſt redemp- 
tion: and yet when the outlawry, or judgment is reverſed, jt is to all 
purpoſes as if it had never been. And theſe are caſes of reſtitution which 
are moſt favoured in law, and the relief extended as far as poſſible. 
In like manner, when upon an office, or inquifition, à title is found for 
the king, and the meſn profits are paid into the receipt, if upon à tra- 
verſe, or monſtrance de droit, judgment be afterwards given for the ſubject, 
and an ameveas manus awarded, yet as to profits paid into the receipt there 
ſhall be no reſtitution, 5 1 „ OL £577 
This is ſo known, that in 'caſes before the barans. where there is a 
queſtion touching the profits of an eſtate whereof the title is found for the 
king, if they conceive a doubt upon a ſuggeſtion" of a ſubject's right, 
which may hereafter appear, they will in diſcretion direct the money to 
remain in the chamberlains hands for a time, and not to be paid imme- 
diately into the receipt; becauſe when it is once there, it is out of their 
wer, ard cannot be brought back again. a 
It cannot be but that in theſe caſes the law is fo; © But my lord chief 
Shy endeavoured to aſſign ſeveral reaſons, which might diſtinguiſh theſe 
rom other caſes, He ſaid, that judgments and outlawries are reverſed in 
the King's Bench, and that the King's Bench cannot ſend a writ to the trea- 
ſurer and chamberlains requiring them to pay money out of the receipt; 
'tis only the barons can do it: nor can the barons do it in thoſe caſes, be- 
cauſe the record of the judgment is in the King's Benth, and there is only 
a tranſcript in the Zxehequer, upon which they cannot ſend a writ, 1 
I can eaſily agree, that the K:ng's. Bench cannot ſend à writ to the trea- 
ſurer and chamberlains to command money out of the receipt of the Ex- 


Fo 


chequer ; and I think I haye proved there is no ſuch power in the barons; 
but if the barous have ſuch a power in any caſr, I am inelined to think it 

_ ould be no good reaſon why they —_ not exerciſe it in theſe caſes, that 
the) have not the record itſelf, but only the tranſcript of the record; be- 
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ary to take notice of it, if he / 


ood warrant and diſcharge to the treaſurer arid chamberlains in point of | 


28. The Caſe of "the Bankers in the Court of Exchequer, &c, 


cauſe the proceſs of the Excheguer iſſues every day upon efreats, which art 
tranſcripts, or indeed extracts of records only, | 

As to the other caſes, of money levied upon offices or inguiſſtions found 
my lord chief juſtice obſerved, that there was a difference between a judy. 
ment upon a petition F right, and a judgment upon a traver/e, or a my. 
trance de droit. That in the firſt caſe, the judgment was general, at ;, 
king's bands ſhould be amoved, and the party re/lored to the poſſeſſion : but in the 
other caſe the judgment was, that the party ſhiuld be reſtored una cum exitilus 
& proficuis inde medio tempore perceptis: and ſo he compared a judgment on 
a petition of right to a real action at common law againſt a ſubject, in Which 
there were no damages; and a judgment on a monſtrance de droit to à pol 
ſeſſory action, in which damages were recovered at common law. 

To this 1 anſwer, that the caſes of ſubjects are not to be compared to 
the caſe of the king; and that at the common law, before the ſtatute of 
articuli ſuper chartas, the ſubject, in no caſe of an amoveas manum, could 
have any judgment for reſtoring ies, however falſe the office appearel, 
as fir Edward Coke expreſſy affirms. But be that as it may, yet this 


france de droit or traverſes, where the judgment is to reſtore the party to 
the meſn profits, it is generally expreſſed unde didto domino regs nond:n eſt 
reſponſum ; and where theſe words are omitted, the ſame are underſtood. 
If the profits remain in the tenants hands, or if they are in tranſitũ in the 
hands of the receivers, though the receivers have accounted for them, 
the party is reſtored to them ; but if they are anſwered into the receipt, 
they are loſt to him. This is affirmed by my lord chief juſtice Coke, in 
his commentary upon the ſtatute of articuli ſuper chartas, c. 19. 
which act was made 28 Ed. 1. and the ſtatute de | ted 
which was made the year following. And yet the words of 
the ſtatute are very full, that upon an oufler le main, becauſe there was no 
cauſe to ſeize, ſaient les i ues pleinment rendus a celuy a que la terre demurt, 
& avera le damage reſceive. | | 
It is not a very difficult matter to find out a ſeeming reaſon to ſupport 
a concluſion one is determined to make; but it is loſt time to diſpute of 
the ſtrength of ſuch arguments, where it is eaſy to come to as much cer- 
„ as is conſiſtent with the nature of the thing. | 
There are many of theſe judgments upon traverſes and mon/?rane 
de drait to be found upon record, where the party is to be reſtored to the 
poſleſſion, una cum exitibus & proficuis inde medio tempore receptis. If it could 
be made appear, that upon any ſuch judgment Wan was paid back out 
of the receipt of the Exchequer, or if any writ could be produced, re- 
quiring the treaſurer and chamberlains to make reſtitution, it wouid be 
to me a much more cogent argument, than any new plaulible reaſon 
which may be aſſigned. But of this there is no footſtep in any antient or 
modern book. If it never was done, the old known reaſon will beſt ſerve 
our turn, that it was becauſe the money was paid into the receipt, and 
then no court had power to intermeddle with it. 

VIII. Eighthly, This does ſeem to be an extraordinary and anomalous 
method of proceeding, and ſuch as has nothing like it in any other court, 
either when the ſubject ſues the king, or any other ſubject, 

I his method of proceeding takes from the king all poſſibility of making 
a deſence: for the attorney- general does not come in till the barons have 
commanded the letters patent to be enrolled z after which the attorney- 
| general could not plead nen conceſſit, as he might have done before; or if he 
could have pleaded that plea, no venue is laid, and conſequently no trial 
could be had on ſuch iſſue. , And a proper defence being thus taken 
away, or, which is all one, the trial of it rendered impracticable, no 
courſe of any. court can make ſuch a proceeding good. 

It was confeſſed, that the legitimation of a calc is to he ſuſpected un- 
leſs there be another like it. 5 {1 

But it was ſaid, that in other courts caſes might be found, which 
might properly be reſembled to the proceeding in this caſe; and the caſe 
in Co, Ent, 93. was inſtanced. I will put that caſe as it ſtands upon 
the record. 3 So PE SN Linda | 

A claim is put in by the lord Hunſdon, to a ſum of 187. 115. 84. 
which is charged upon the accounts of the ſeveral. ſheriffs of Kent and 
Dorſet for the laſt year, for iſſues out of the Common Pleas and King's 
Bench; and for fines and amerciaments before the juſtices of aſſiae; and 
for iſſues and amerciaments before the barons of the Exchequer, Cc. (the 
particulars are expreſſed in the claim ;) which were ſeverally ſet upon bis 
tenants, or refiants within his manor and hundred of Sevensates, and 
| Coddefbrath : all which he claims to belong to him, the perſons, upon 
| whom they were ſeverally ſet, being tenants or reſiants within his 


7 Inſt, $72, 
373. 


| manor and: hundred, as the faid ſheriff of Kent had teſtified upon his 


account. E t: 
And he ſets out letters patent of Ed. 4. granting to the archbiſhop of 
Canterbury, and his ſucceſſors, the return of writs, and all fines and 
 amerciaments of tenants and reſiants within the manor, Cc. and ſo pro- 
ceeds to ſhew a. title in the archbiſhop to the fines, &c. with which the 
' ſheriff was charged: and'then ſhews the inrollment of theſe letters patent 
in the Exchequer, in the third year of Ed. 43 and that Craumer was ſeized, 
in right of his archbiſhoprick, of the ſaid manor, hundred, and liberties, 
Then he ſets forth the act for ereQing the court of Augmentatio”s, 
whereby all manors, Oc, which H. 8, ſhould: purchaſe, were put under 
the government of that court: after Which act, Cranmer by deed inrolled 
conveyed the manor arid Jiberties to H. 8. and his heirs; which grant 
was confirmed by the prior and covent of. Canterbury. And: then be (ets 
forth the act of 32 H. 8. . 20. for reviving and continuing liberties and 


privileges in the hands of the king ; by virtue whereof, &c. H. 8. was 


| ſeized, and died ſeized : and ſo conveys a title to Ed. G. and queen Mary? 


and that upon ber death queen Elizabeth decame feizgd z and that ihe 
| granted the manor, hundred, and liberties, to him and, his heirs males: 
and that he entered and was ſeized. He then proceeds to plead an allow. 
ance in the Zxchequer of theſe fines and amerciaments o th: archbiſhop 
of Canterbury, in the time of Ed. 4: and [6 makes his claim; waich dhe 
attorney-general confeſſes. 4 


„ a ad - * a 24 
* 88 * 4 „ ** \ 
, k . 
: F.4 1 ky wv 1 0 N 7 0 N 
d "7 bs; *3> 151 3 N 4 1 * 2 7 371 4 
5 . * . * F « 
4 YZ k 


{+ a 441 - 


* 
+ 


3 


diſtinction makes nothing to the preſent queſtion, For in caſes of mm. 


2B, The Caſe of the Baulers in the Court of Exchequet; Ke. 


And thereupbn, on view of ſeveral records; and for that the ſheriff df 
Lu, upon oath, did teſtihe the matter of fact, that the ſeveral perſons, 
on whom the fines and amerciaments were ſet, were tenants and reſiants 
in the manor and hundred of the lord Hunſdon, the barons adjudge, that 
the ſheriff of Kent ſhould be diſcharged of 100. 6s. 44. with which he 
ſtood charged upon his account; and that the ſame be allowed to the lord 
Hunſdon ; and thereupon the ſheriff had his guietus. 


Upon this caſe I obſerve. 


1/1, That it has no relation to any money in the receipt of the Ex:hequer, 

2dly, This is a proceeding in diſcharge of the ſheriff upon his account: 
me queſtion being only, if the ſheriff thould be charged with ſo much as 

ayable to the king, contrary to what he had teſtified upon his account 
on oath. So that this queſtion was the proper buſineſs of the barons to 

ine. 3 

3 This claim of the lord Hunſdon's was by way of defence to a 
demand on the king's part, and not by way of ſuit of the ſubject to re- 
cover from the king : and this demand, on the king's part, is ſo far from 
being founded on the record, that it is contrary to what the ſheriff had 
ſyorn upon his account. : 5 

4thly, This was not a claim which came at that time originally before 
me court; but was founded upon antient allowances, before made in the 
court of Exchequer. | | PLE” 

thly, Here was no poſitive record for the King; it being only a gene- 

ral charge upon the ſheriff, and he having diſcharged himſelf by oath. 

6thly, This is a caſe directly within the ſtatute 5 R. 2. which im- 
powers the barons to allow the matter pleaded by way of diſcharge upon 

ount., | 
By all which it appears, that there is no manner of reſemblance in that 
claim of my lord Hunſdon, to the caſes before the court; where the ſub- 
ject comes originally as a plaintiff, and makes a demand of money out of 


the receipt of the Exchequer. | 


Another caſe, cited by my lord chief juſtice, as a proceeding that 
might be reſembled to the caſes now before the court, was that of the 
lady Broughton; which is entered Trin. 24 Car. 2. Ret. 38. B. R. 

There an information was exhibited againſt the lady Broughton, for 
divers miſdemeanours committed by her, as keeper of the A priſon 
at Weſtmin/ter. Upon not guilty pleaded, a verdict was found againſt 
her; and judgment was given, that ſhe ſhould be fined 100 marks, Et 
quod officium cuſtodis priſonæ pradia capiatur in manus domini regis, quouſque 
curig hic confliterit cui 2el quibus officium illud de jure ſpettat, vel quouſque curia 
lie ulterius ordinaverit, ſalvo jure cujuſcungue, c. : 

Whereupon the dean and chapter of J/fmin/ier come in, and ſet 
forth their title to be a corporation; and that king James I. granted to 
them and their ſucceſſors, habere priſonam & 1 oprab & impriſonament* 
omnium hominum arre/tat” infra civitat & libertat Weſtm' adeo libere quiete 
& integre ac in tam amplis modo & forma prout ultimus abbas, Oc, in præ- 
miſſis habuit, to hold to them and their ſucceſſors to their uſe for ever, 
e, by virtue whereof they were ſeized. de libertatibus habendi priſon” & 
arreflacon? & impriſinamentum omnium hominum infra' civitat & libertat 
Weſtm', ut de feode & jure, in jure eccleſiz, e. 

And then they ſet forth the grant by them to ſir Edward Broughton and 
Mary his wife, of the office cod priſone ſue predicb, ſimul cum omnibus 
feds, &c. habend to them, their executors and aſſigns, for forty years; 
by virtue of which they were poſſeſſed, c. and that fir Edward died: 
and that Mary, as ſurvivor, was poſſeſſed ; and for divers offences, by 
her committed jn the execution of the ſaid office, (whereof ſhe was con- 
victed,) forfeited the ſaid office, prout he records. + b 

Et ta de cauſa prædict dec & capitul petunt & calumniant ubertat* habendi 
diſponendi officium prædic“, Sc. Et petunt allocationem liber tat“ predic? 
ſeeund” conceſſionem ſic ut prefertur factam; and make the proper averments. 
45 attorney- general confeſſes their claim, and thereupon they have 
judgment, wy N 
| 1 that I am much to ſeek as to any thing appearing in 
this record, which is in the leaſt to be reſembled to the caſes before us. 

Judgment was given againſt the keeper-of a priſon, of forfeiture of' the 
office for a miſdemeanour : by that judgment the office was vacant ; but 
it did not appear to the court in whom the right was of diſpoſing, or exer- 
ciling the office, Upon ſuch an avoidance, it was neceſſary for the ſake 
of publick juſtice, and to prevent the eſcape of the priſoners, that the 
office ſhould be taken into the king's hands, till it might appear to the 
court in whom the right was; but it was only guzuſque, and with a ſalve 
Jure, So that no title to the office is ſound, or ſo much as alledged for 
the King: and when the dean and chapter, in purſuance of the very di- 
raion of the judgment, come in, and ſet out their title, the attorney-ge- 
aeral conſeſſes it, and they are put into poſſeſſion. — | 


I do pot ſee but, notwithſtanding either of theſe two inſtances, the 
caſes before us ſtand by themſelves ; and that the argument againſt theſe 
kind of proceedings does ſtill remain in force, becauſe they are unuſual, 
aul of an unprecedented nature, and ſuch as the counſel can ſcarce find 
z name for. 1 * | 3 . | ; ' 5 . j 

[a their arguments upon theſe caſes ſome of the counſel ſaid, that the | 
proceeding was in the nature of a menſtrance de droit. 3 

Others, with more circumlocution, ſtiled it, an application to the court 
f Exchequer, ſetting forth a right to part of a revenue in charge before them, 
which the officers under their power TTT 

Others ſaid jt was neither a petition, nor a monfirance de droit; for. thoſe 
Weir only proper when the ſuit is in diſaffirmance of the king's title, but 
bers the ſubje& claims from the king, and complains only of. the officer; 


N 4 
\ 


they gave it no name. 9 0 3 
Jord chief juſtice was pleaſed to ſay that this ſuit was a mon/trance» 
Ace; and, I think, I may affirm that to be the firſt time it had a cer- 
anname.. Phwden calls fir H. Nevil's caſe, a repart of a judgment given 
h the barons, upon the exhibiting to the court of Exchequer, by fir H. Neri, 
— 8 Mes of deeper. en 
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My lord ehief juſtice ſaid, that a monſfrance de droit was a common law 
remedy. He owned, that though ſeveral ſtatutes had enlarged the relief, 
which the ſubject might have in many caſes where there was occaſion to 
interplead with-the crown; yet the caſes in queſtion did not come within 
the relief of any of thoſe ſtatutes, but remained the ſame as at common 
law. But he ſaid, this ſuit was a mon/trance de droit maintainable at com- 
mon law, and was the ſubject's proper remedy when his title appeared 
upon record, And that the party might in this caſe maintain his mon/< 
trance de droit, and was not put to his petition of r:ght to admit himſelf out 
of poſſeſſion, 

J, Becauſe the right he claimed is not grounded on à matter . fact, 
but by matter of record; Williamſen claiming by a deed inrolled, and 
that inrollment directed by the letters patent, which is a matter of record. 
24h, Becauſe the party does not go about to deſtroy the king's title; 
but his claim ſubſiſts upon the king's title to the exciſe, 

Zaly, Becauſe his annuity is not turned to a right, nor deveſted ; and 
therefore it was not neceſſary he ſhould go by way of petition. 5 

I will not, at this time, enter into the particular conſideration of thoſe 
reaſons, Though I cannot but ſay, in the fir place, it is far from be- 
ing clear to me, when letters patent direct, that the aſſignment of one 
ſubje& to another ſhould be inrolled within thirty days before the auditor 
of the Receipt, or clerk of the Pells, for a particular purpoſe, (viz. that 
it may appear what aſſignments have been granted, ) that ſuch an in- 


rollment does make a record; much leſs ſuch a record as is equal to that 
record which intitles the king. And if it be not a record of as high a 
nature, the ſubject is put to his * and in no caſe can have a mon/- 
trance de droit; as is reſolved in Piers Par tiſield's caſe, 29 A 31; and is 
agreed, and declared to be law in the commonalty of Sadlers caſe. 4 Co. 55. 
b. and 56. a, 

In the ſecond place, I cannot underſtand, but that a perſon, who ſets up 
a title to the inheritance of a part of the Exciſe, and ſeeks to recover it 
from the king, does go about to defeat the king's title to that part of the 
revenue. 
Nor will I, in the third place, enter into the debate, whether, as this 
caſe is, the annuity be deveſted or turned to a right. Though I cannot 
but obſerve, that a writ of annuity, (and this ſuit is in the nature of ſuch 
a writ,) is the higheſt writ which ſuch a perſon can purſue; and the 
Judgment given upon that writ is for the whole inheritance, for the time 
to come, as well as for the arrears: and therefore it might ſeem, that he 
who brings it doth admit himſelf to be deveſted of the whole. | 

But I will very plainly own, that after conſideration of this argument, 
with the beſt application I could uſe, ſeveral doubts remain with me as 
to the force of it. | 

As, 1//, Whether a menſtrance de droit, in the ſenſe it is now taken, 
and commonly underſtood, and as it ſeems to be applied to theſe caſes, 


did lie at the common law. 


24ly, If that were to be admitted, becauſe I would not diſpute about 
words or names, yet I am not ſatisfied that this ſuit. can properly be 
called a mon/trance de droit. ans | 
Zaly, Let this ſuit have what name it will, yet I think it is not the 
proper common law remedy, to which the ſubje&t was entitled in a caſe 
of this nature ; but that the party was 26 to his petition of right. Wo 
I. The firſt thing I ſhall do, is to ſhew why it ſeems doubtful to me, 
whether ſuch a ſuit as a mon/trance de droit, as it is now underſtood, did 


lie at the common lx. | 
I will not be thought to mean, that the ſubje had not, in ſeveral caſe 


by proper application to the courts to obtain an ouſter le maine. But I do 
ſay, wherever the king had a direct title of freehold, or inheritance, ap- 


miniſterial ; or was a convevance of record; or was a matter of fact found 
by office of record ;) the Indie at common Jaw was put to his petition of 
right, and could not interplead with. the king, either by traverſing the 
king's title, or avoiding it by ſetting up any title of his own: and in this 1 
ſay no more than what was agreed in the commonalty of Sadler's caſe. 4 Ce, 


r his life, 


| found by matter of record, * it was falſe, the party cquld not traverſe A 
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a proper way of defending himſelf at common law againft the king, and 


pearing for him by matter of record; (whether that record was judicial, or 


a, 1 8. 4. | wig 1 th he Dan WEIS | 8 
J i like manner, if the title found for the king appears, by the record, 
to be determinable upon performance of. a condition, and that condition 
appears upo o be performed, the party might take adyan- 
Bus as » Wherever 8 title for the king only was 
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80 whett a title Was found for the king which was true, but it was dit. 
cloſed in the record, that the ſubject had a good right, which would avoid 
the title found” for the king; yet in that caſe the ſubject could not have 


been admitted to ſhew it, but was ſo far concluded as to be put to his 


Petition of right. 4 Co. 56.9 . | b 
1.6% % I need not mention Braclon's words for this purpoſe, _ 
l. 4. c. 10 Ftamford's opinion is expreſly, that a ary one de droit was 
15 given by the ſtatute 36 Ed. 3. and did not lie at common law, 

Prer. Reg. cap. 21. fol. 71. F 62 
And in the caſe of the corporation of ſadlers, which has been mentioned 
before, as it is reported by my lord chief juſtice Anderſon, 1 And. 180. 
181. num. 216. it is expreſly affirmed, that the traverſe and monflrance de 
droit are both given by that flatute. Nor do I ſee, that any thing to the 
contrary of what I have ſaid is affirmed in the report of this caſe, by my 
lord chief juſtice Coke, Unleſs it be, that he gives the name of a mon/trance 
Ye droit to thoſe proceedings, which were always admitted to have been at 
the common law ; that is, where the ſpecial matter was ſo found, as that, 
pon the ſame record, it did appear, that the right was in the party, and not 
in the king: whereas, in proper ſpeaking, it is not the ſubject there who 
comes in and ſhews his right, but the king's own record ſhews it. 
But I think it very plain, that' the ſtatute 36 E4. 3. cap. 13. which gives 
a traverſe in caſe of — found, does alſo give the mon/lrance de droit; 
which my lord chief juſtice Cote himſelf, in the commonalty of Sadler's caſe, 
does agree was not given by the ſtatute 34 Ed. 3. cap. 14. For tho? that 
ſtatute gave the ſubjeC a traverſe in ſome caſes, where the office was found 
by virtue of a writ, or a commiſſion ; yet it was defective, even in thoſe 
caſes ; for upon the traverſe taken, tho' the iſſue was found for the ſub- 
je, yet no judgment could be given without a new commiſſion ge proce- 
dendo ad judicium. 4 Co. 56, 57. 8 | 
The words of the ſtat. 36 Ed. 3. are, that if any one will put in a claim to 
lands ſeized by office, the eſcheator is to ſend the inqueſt into Chancery, and a 
writ is to be deliver ed to him to certifie the _ of the ſeizin there. And there 
the party ſoit oye ſans delaye dutraverſer Votfice, au autrement monſtrer ſon 
droit, & :Mongues maunde devant le roy, a faire final diſcuſſion ſans autre 
maundement. 
Theſe words, as I take it, gave the name of mon/trance de droit to that 
fort of proceeding ; and I think I may affirm, with Stamford, that no book 


before this ſtatute did treat any thing of a mon/lrance de droit. Stamf. c. 21. | 


prer. regit. | 

That it was this ſtatute which gave the ſubject a right of interpleading 
with the king, where an abſolute title was found for the king by office ; 
and that the ſubject is ſtill put to his petition in all caſes out of the re- 
medy of that ſtatute, (as in all caſes where the king is entitled by a judi- 
cial record ;) is what appears plainly by the lord Hunger fard's md. which 
is 4 Ed. 4.21. 22. and alſo by g Ed. 4. 52. and 13 Ed. 4. 8. and by many 
other caſes, .I need not be at = trouble of citing them all. 

II. But in the ſecond place, ſuppoſe it ſhould be admitted, that a mon- 
france de droit did lie at common law, yet ftill it remains a doubt to me, 
how the proceeding in this caſe can be called by that name, 

In caſes where an office is found by which the king is entitled fo the 
poſſeſſion, by the ſtat. 36 Ed. 3. (and take it for granted at preſent, in 
ſome caſes at common law,) the ſubje& may come in and interplead with 


the king; either by denying the title found for the king, or by ſhewing | 


his own right, whereby he does avoid the title found for the king. 

This is that kind of proceeding which is called a mon/trance de droit. 
And in this ſort of proceeding, the ſubject is in the nature of a defendant, 
and comes in and pleads to a title found for the king : and the judgment 
is, quod manus domini regis amoueantur. This appears 1 Co. 157. Digg's 
caſe ; 4 Co. commonalty of Sadler' _ ; and by the caſes in Co. Entries. 
8o is the caſe of Contngſby and Me ham, in Kelway's Reports, 154. In 
which caſe it is ſaid, that the amoveas manus is the end of every ſuit, where 
a man comes in to interplead with the king ; for without that judgment the land 
will fill remain in the king's hands. Ret, 158. a. Pg 
And therefore, where that judgment cannot be given, the party ſhall 
not be admitted to traverſe a falſe ce, or to interplead with the king, 
oy _ . be otherwiſe ſuch as comes within the remedy of the ſtatute 
or 3. | 


s, where a man has a remainder, or reverſion, expectant upon an eſtate || 


of freehold, without any rent, or profit, and a falſe . is found of the 
dying ſeized of ſuch a remainder, or reverſion; he ſhall not be admitted 
to traverſe this falſe office, becauſe the judgment cannot be given, quod ma- 
nus domini regiramoveantur : as was adjudged in the caſe of the counteſs of 
Rutland. 2 Inf. 688. | | eh 
But in theſe caſes before us, neither does the party afk any ſuch judg- 
ment ; nor are the judgments, which are brought before the court by 
theſe writs of error, any thing like it, | | = 
If this be 'a mon/irance de droit, the judgment ought to be ſuch as the 
law hath ordained in caſes of that nature: but here the ſuit is plainly in 
the nature of a writ of annuity ; the party concludes his demand in the 
A as in a declaration for an annuity, and the judgment is given 
ecordingly . | 5 5 
III. The third thing Iwill confider is, ſuppoſing it were taken for grant- 
eg that a monſtrance de droit did lie at common law; and that this ſuit of 
 Williamſon's is fuch a menfrance de droit,whether yet this monflrance de droit 
de the proper remedy-maintainable at common law in a caſe of this nature? 
For, as Fineux ſays, in the cafe of Coning/by and Malbam, Kel. 157. b. tho” 
the parties have _ right, yet they muft coma 10 the poſſeſſion of what they 
bade a right to by the ordinary method of law ; fer, ſays he, if a man owes me. 
moe, I cannot take it out of his purſe, nor can I recover it by an improper action. 
Let us ſee then what this ſuit is for; and what was the courſe taken at 
common layy'to. recover a thing of this nature 
The ſuit is for the arrears of un annuity, granted to fir Robot Vyner and 
bis heirs, by the king's predeceſſors, out of a. branch of the heyeditary re- 
venue of the crown,. and by him aſſigned to Williamſon 3. as M fot the 


— 
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28. The Caſe of the Bankers in the Court of Exchequer, &c. 


from the crown; (whether it was originally granted by the crown out g 
any part of the revenue; or was iſſuing out of lands which afterwardsc,q, 
to the crown ;) the only remedy, which the ſubject had for recoverin 
thereof, was by petition to the king. f 4 
The authorities are very expreſs and full in this matter, 

" Suppoſe a man hath a rent-charge, or a rent-ſervice, or other rent 
iſſuing out of land by preſcription, or grant; and this land comes to th, 
king by grant, or forfeiture : in all ſuch caſes the owner of the rent is pu 
to his petition to the king, and hath no other remedy whatſoever, 

In like manner, if a man be ſeized of land, and acknowledges a ſtatute 
or recognizance, and before execution taken, the eſtate comes to the kin, 
by attainder: or the ter-tenant grants to the king by deed inrolled: S 
either caſe the conuzee is put to his petitien, and has no other remedy: 
unleſs the whole matter be ſpecially found in the office. 4 Ed. 4. 23. Stan. 
ford de prerog. regis 75. c. 22. Kelway 155. b. 

A man holds lands of the king in chief; and other lands, by knights 
ſervice and rent, of other lords; and dies, leaving his heir within age: th, 
king ſeizes the body and lands held in chief; and alfo the other lands, 
which the anceſtor held of other lords. The heir ſhall pay his relief h 
the other lords when he comes to age: and as to the rent during tj 
nonage of the heir, the lords ſhall ſue to the king by petztion to have thy 
rent of the lands which are held of them by the heir, who is in ward 9 
the king; and ſhall have it by this means. So is 13 H. 7. 15. 5. 11, 
24 Ed. 3. 24. pl. 5. | ; 

And that the Jaw is fo, is affirmed in all the abridgments of 
the caſe; and particularly Bro. Title Pet. 43. makes a ſpecia 
reference to the ſtatute 2 & 3 Ed. 6. c. 8. of offices. 5 

And that the law continued ſo till the making of that ſtatute, does ſuf. 
ficiently appear by the ſtatute itſelf. For in the ſeventh branch of tha 
act, it is expreſly taken notice of, that, in the caſe abovementioned, 5 
mefn lords would ſpare the rents due to them for the lands holden of them d-rirg 
the king's poſſeſſion ; and after the heir had ſued his livery, would i/}ran 
upon him for the arr:arages, where they ſhould have ſued by petition to the ting 
majeſty, to have obtained the ſame o of the king's hands. And that ftatute 
enacts a new relief for the mein lords; that they ſhiuld receive the res, 
during the wardjhip; from the king's officers appointed to receive the projits if 
the ward's lands: and that ſuch «fficers payment, and the acquittance of Ile 
meſn lord, ſhould be a good diſcharge to the officers. 

From hence it is plain, that, before this act, there was no remedy for 
the meſn lords, but by petition. And it may be obſerved, that the remedy 


Fitz. reliefs, 
traverie 43. 


ceipt of the Exchequer. And this clauſe dees explain the general words 
of the preamble of that ſtatute : which takes notice, that perſons having 
| any rent, common, fee, or other profit apprender, out of lands, or ten:ments, 
ſpecified in ſuch offices, or inquiſitions, were without remedy to obtain or hav 
the ſame, by any traverſe, or other ſpeedy mean, without great and exceſſnt 
charges, during the king's inters/t therein. i 

And ſince that ſtatute, in the caſe of Mieis and Dennis, 31 & 32 Fl 
1 Leon. 190. it was holden by the whole court, that during the queen's 
. poſſeſſion of the land, the rent- charge iſſuing out of it is only recoverable 
by petition { altho' the demand of the rent was agreed to be good; becauſe 
in his petition the party muſt ſhew that he did demand the rent. 

And as the law is plainly ſo, where a perſon has a title to a rent, by 
grant of a ſubject, out of lands which come to the poſſeſſion of the king; 
ſo the caſe is to all purpoſes the ſame; where he has a title to a rent, or 
yearly ſum, by letters patent from the crown. a 

17 Ed. 4. 5. pl. 15. The king grants a rent out of his manor: the mani 
is not charged, but the king by petition,” Theſe are the words of. the 
book. * A 

And as that book is an expreſs authority that this was the law, ſo was 
the practice accordingly. ny „ 

In 18 Ed. 1. Ryley's Placita Parliamentaria 52. the abbeſs de Font 
Eboraldi ſues to the king by petition for the arrears of an annuity of 10/. 
per ann. granted by H. 3. to the abbeſs of that place, and her ſucceſſors. 

In 35 Ed. 1. Ryley 329. is the petition of John Hernigod for the arreats 
of a rent of 75. 8d. e | 

So alſo was Everle's caſe, and the abbot and covent of ZYarden's caſe, 
before- mentioned. a | | | | 

In like manner, it appears by the ſame book, that the ſame method was 
to be taken for recovering a rent, &c. granted by a ſubje& out of lands 
Ts came to the crown. ; | 1 55 5 ; | 
' 22 Ed. 1. Ryley 256. 257. Elſefend's caſe ; & 245. the abbot and covent 
of Djeny's 4 de? a PU the tenant of 12 biſhop ef EH, who 

of the biſhop, as part of his Lo four knights fees, granted theſe 

| is petition to recover his ſervices. 


j 


hel 
lands to the king, the biſhop was put to 


33 Ed. 1. Ryley 249. | 
Upon the exile of the Jett, iti the time of Ed. 1. divers lands came to. 


the king's hands by way of eſcheat : the chief lords, of whom thoſe lands 


were holden, had no remedy to recover their ſervices in arrear, but b) 
petition. 21 Ed. 1. Ryley 129. | NOS | ; 


ancient and modern, it is plain, that if the ſubje& was to recover a rent, 
or annuity, or other charge, from the crown; whether it was a rent; 
or annuity, originally granted by the king; or iſſuing out of lands, 
which by ſubſequent title came to be in the king's hands; in all caſes 
the remedy to come at it was by petition to the perſon of the king: and 
no. other method can be ſhewn to have been practiſed at common law. 

Indeed I take it to be generally true, that in all eaſes where the ſub- 
ject is in. the nature of a plaintiff, to recover any thing from the king, h. 
only remedy, at common law, is to ſue by petrtien to the perſon of the 
king. 1 fay, where the ſubject comes as a plaintiſ For, as [ ſaid be- 
fore, when, upon a title found for the king by ee, the ſubject comes 
in to traverſe the king's title, or to ſhew his e he comes in in 
the nature of a'defendant; and is admitted to interplead in the caſe wir 
the king in defence of his title, which otherwiſe would be defeated by 


ome due. 
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kee. payments, that they may be anſwered from time to tims, as they 


rears'of an annuity, or annual rent or ſum, wete 


. 
1 «an * 4 A * * 5 


, us far as 1 can find, by che common law, in all caſes wbere ar- 
demanded by the ſubjedt 


ſeyeral inſtances.- 
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given is by ſending them to the receivers in the country, and not to the re- 


By all theſe authorities, and by many others which I could cite, both 
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by petition appears by Ayn/ham's caſe, Ryley 251, which is a petition for 
J Joe for work done at Carnarvan caſtle, 
155 Ryley 25 7. the executors of John Eftrateleng petition for 1321. 
due to their teſtator for wages. The anſwer is remarkable; for there is 
latitude taken, which will very ill agree with the notion that is taken 
a in this caſe : Habeant bre de liberate in canc* theſ. & camerar” de 321, 
in partem ſolutionis. 
80 the caſe of Yerward le Galeys for 561. Ryley 414. : 
In like manner, in the ſame book 253. 33 Ed. 1. ſeveral parties ſue by 
aition for money and goods taken for tne king's uſe; and allo for wages 
que to them; and for debts owing to them by the king. The anſwer is, 
Rex ordinavit per concilium theſaurarii & baronum de ſcaccario, quod ſatisfiet 
in guum citius fiert poterit; ita quod contentos fe tenebunt. And this is an an- 
| (wer given to a petition preſented to the king in parliament z and therefore 
| ve have reaſon to conclude it to be warranted by law. They muſt be 
contents and they ſhall be paid, quam citius fieri poterit. 7 EE 

The parties, in theſe caſes, firſt go to the king by petition : it is by 
him they are ſent to the Exchequer ; and it is by a writ. under the great 
ſeal, that the Exchequer is impowered to act. Nor can any ſuch writ be 
found, (unleſs in a very few inſtances, where it is mere matter of ac- 
count,) in which the treaſurer is not joined with the barons. 

So far was it from being taken to be law at that time, that the barons 
had any original power of paying the king's debts; or of commanding 
annuities, granted by the king or his progenitors, to be paid, when the 
perrſops applied to them for ſuch payment. 

But perhaps it may be objected, that it is not to be inferred, becauſe 
titions were brought in theſe caſes, that therefore it was of neceflity that 
the ſubject ſhould. purſue that courſe, and could take no other way. It 
might be reaſonable to require from thoſe who object thus, that they 
ſhould produce ſome precedents at leaſt, of another remedy taken. 

But I think there is a good anſwer to be given to this objection. All 
theſe petitions which I have mentioned, are after the (lat, 8 Ed. 1. Ryley 
442. where notice is taken, that the buſineſs of parliament was interrupted 
by a multitude of petitions, which might be redreſſed by the thancillor, and juſ- 


ſhould come firſt to the chancel'or ; theſe which touch the Exchequer, to the Ex- 
chequer ; and thoſe which touch the juſtices, or the law of the land, ſhould come 
fo the juſtices 7 and if the buſineſs be ſo great, or ſi de grace, thut the chancel- 
lor, or others, cannot do them without the king, then the petitions ſhall be brought 
before the king to know his pleaſure ; ſo that no petitigns come before the king and 
his council, but by the hands e, the chancellor; and the othes chief miniflers ; that 
the king and his council may attend the great affairs of the king's realm, and his 
foreign dominions. | 
This law being made, there is reaſon to conclude that all petitions 
brought before the king in parliament after this time, and anſwered there, 
were brought according to. the method of this law; and were of the na- 
ture of ſuch petitions as ought to be brought to the perſon of the king. 

And that petitions did lie for a chattel, as well as for a freehold, does 
appear 37 Af pl. 11. Bro. Pet. 17. If tenant by ſtatute merchant be 
_ he may have a petition, and ſhall be reſtored, Vid 9 H. 4. 4. 

ro, Tet. 9. . ' . . 

9 H. 6. 21. Bro. Pet. 2. If the ſubject be ouſted of his term, he ſhall 
have his petition. bags 


of his freehold. 
34 H. 6. 51. Bro. Pet. 3. A man ſhall have a petition of right for goods 
and chattels; and the king indorſes it in the uſual form, 

It is ſaid indeed, 1 H. 7. 3. Br. Pet. 19. that a petition will not lie of 
a chattel, | | 
And, admitting there was any doubt as to that point, ih the preſent 
ſuits we are in the caſe of a freehold. | X , 


I will now enter into the conſideration of the two cafes, which have 
been'principally inſiſted upon, as warranting the proceedings in the ſuits 
which are now depending. I mean the caſes of fir H. Nevil and fir 
T. Wroth: both of them reported by Pl-wden ; and both adjudged in the 


* 


n of queen Elizabeth, | | 
ndeed the pleadings in the caſes before us have been formed upon thefe 
precedents, | ; 


Ph. Cm, Sir H. Nevil exhibits to the barons a writing of the late 
m archbiſhop of Canterbury, dated the 15th of Neo, 22 H. 81 
purporting to be a grant to him, and one fir Edward Nevil, (lately at- 
tanted for treaſon), of the office of keeper of Aldington park, and of the 
rent of 2/. 104. for the exerciſe of the office, to be received out of the 
manor of Aldington, habendum for their lives and the life of the ſurvivor ; 
3 * was confirmed by the prior and covent; and prays it may be 
oled. | d | | 
The barons receive the writing, and cauſe it to be read and inrolled. 
nd* thereupon fir H. Nevil alledges, that he is three years in arrcar, 
5 that during that time the manor has been, and does remain in the 
11 8 hands ; and prays that the writing may be allowed, and the arrears 
Pad him, and the growing rent during his life. | IR 
The attorney-general demurs. And after eight or nine years depend- 
ig judgment is given, that the writing ſhould be allowed, and the arrears 
Maa the receipt of the Exchequer, and alſo the grawing rent. Wet 
Then fir-Henry prays a writ to the treaſurer and chamberlains of the 
ip to execute the judgment; which is granted. | ' at 
lt has been 3 that the queſtions made in this caſe were only, 
„he office was forfeited by the attainder of fir Eduard? 4 
2. Whether the annuity was not gone, tho' the office was nof forfeited ?. | 
„ene word is faid touching the nature and manner of the proceed- 
"Bilroughout the whole debate of the caſe, tho? it laſted:ſo many years. 
1 true,” Plowden adds a remark of his own, that thereby might L fees 


erder and form, how one, who has a rent out of lands in the king's hands, 
ms tort by petition to the court of Exchequer, without / petition to the 


tices, - Wherefore it is thereby enacted, that petitions which touch the ſeal | 


7 H. 7. 11. Of a chattel real, a man mall have bis petition of right, as | 
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| the order io command by word of mouth that the payment be made; but a writ 
in form aforeſaid ſhall be awarded by the barons : which is a judicial writ under 
the ſeal of the Exchequer, and is a ſufficient warrant to the treaſurer and cham» 
berlains to pay the arrears, and growing rent. E 
This obſervation of Plowden's hath been variouſly interpreted in ſpeak- 
ing to theſe caſes, according as the perſons concluded differently. | 
It may be ſaid, his obſervation is an argument that he approved of 
the method, and looked upon it as law, 
But it may be alſo inferred, | | 3 . 
1. That it is an obſervation which he ſounded only on that caſe; for 
he ſays from this record you may ſee, good reader, | 
2. That it was new to him; otherwiſe he had not added ſuch a remark 
to his report. | | 
3. That he looked on the other way by petition, as the known me- 
thod in caſes of that nature. Lore | | 
4. That this was purely a reflection of his own, For he is ſo exact a 
reporter, that he ſets down particularly when the point is debated in court, 
and when he has it in private from one of the judges; as appears in the 
caſe of fir Thomas Mroth, fol. 455. b. N 
5. He only ſays this writ is a ſufficient warrant to the treaſurer and 
chamberlains of the receipt to pay the money, not that it is compulſory 


to enforce the payment. 


The other caſe of ſir Thomas Moth was this. | 

He exhibits to the barons letters patent, dated the 143th of 
OAvber, 38 H. 8. whereby the king appointed him gentle- 
man uſher of the privy chamber to prince Edward, and granted to him, 
for the exerciſe of the office, an annuity of 201, per annum during life, 
to be received by the hands of the treaſurer of the court of Augmeniations, 
out of ſuch of the treaſure of the ſaid revenues as ſhould be in his hands; 
And whereas he had ſerved the prince from Lady-Day 36 H. 8. to that 
time, and had received no allowance, the king thereby grants for his at- 
tendance for the time paſt, as much money as the ſaid annuity of 20 /. 
per ann. from Lady-Day 36 H. 8. to that time amounted to, to be received 
as aforeſaid. And he prays the letters patent may be inrolled : and the 
ſame are received by the barons, and ordered to be read and inrolled. 

Then he alledges that king H. 8. died the 28th of Fanuary 38 regui ſut ; 
and that he exerciſed the office during the life of king f F285 And then 
ſets forth the clauſe in the act of 1 Mar. for the alteration, union, trant- 
poſing, or determination of the court of Augmentations, &c. whereby it 
was provided, that that get ſhould not extend to extinguiſh or take away any 
annuity, which any perſon had title to, or ought to have, by letters patent, or ther 
writing ſufficient, under the ſeal of the court of Augmentations, before the 7th o 
July then laſt : but that the ſame ſhould be paid out of the treaſure of the queen, 
n the court ts which the court of Augmentations ſhould be annexed; or in any 
new court which fhould be erefied inflead of the court of Augmentations z or, 
in default thereof, in any court where there ſhould be ſufficient of the queen's 
treaſure. | 

He ſays the annuity was ſo many years in arrear; and prays as in ſer 
H. Nevuil's caſe, | SE | 

And there is a demutrer; and judgment for allowing the letters patent, 
and for paying the atrears; and growing payments; and a writ to the trea= 
ſurer and chamberlains of the receipt accordingly. | 

T hete were five points debated, and determined in this caſe; 

1. If there did not want an averment of the ſervice done to the prince, 
in _ ” entitle himſelf to the ſum granted for his attendance for the 
time pa | | 

2 "If the annuity was determinable by the nonfeazance of the ſervice 
to the prince ? | | 

3. If the ſervice might be done to the prince, when king? | 

4. If the annuity was payable during the life of fir Thimas YProth ? 

5. If this grant did bind the ſucceſſor, it not being granted by king 
H. 8. for him, his heirs and ſucceſſors? And this feems to be the great point 
of the caſe; the judgment being'expreſfed to be given upon view of ſeve- 
by e where, without thoſe words, ſuch letters patent had been 
allowed, | | | 

Plotuden ſets down the effect of the writ of execution; and the writ it- 


Plawd, Com. 
452. 


| ſelf is to be ſeen at large, Co / Scac. Paſe. 4 Elis. Rot. 52. 


He ſays, afterwards payment was made of the arrears according to the effect 
of the writ. I obſerve, it is not ſaid by force of the writ, 1 | 

The truth is, upon that writ nothing was paid, fir Thomas Wreath 
dying not long after; But the 5th.of November, i 5 Eliz. Oſborn, Mor- ' 
ris, Wrath and Clerk, his executors produced. the fotmer writ in the 
court, and ſurmiſed that fir Thomas Mroth was dead, having made his 
will, and them executors ; and that ſir Themas Wroth had not received 
any part of the arrears : and fo 5 another writ, which was granted; 
and afterwards the arrears were paid, #2 | | 7 PALE 

The fame obfervation lies upon this caſe as on the other, that in the 
whole debate, which laſted ſo long, nothing was ſaid as to the nature 
and manner of the ſuit, But by the points made in the caſe, and by the: 
judgment itſelf, and by what Platoden tells us that Sanders chief barom 
added to the report, it is plain the only queſtion was upon the matter in 


- 


law whether the annuity was determined or not. N 


He applied himſelf to ſhew, that the proceedings in theſe two caſes are 
founded upon particular reaſons, and not upon the common law, or the . 
courſe of the Hacheguer. And for that cauſe it was, that they had never * 


| been: cited in any law book as precedents, warranting any ſuch juriſdic- 


tion in the court of Exchequer, as was exerciſed in thoſe caſes, 0 
He obſerved, that both theſe caſes were for annuities payable in the 


granted under the feal of that court; and Nevil's annuity being alſo _ 
3 there. For all lands purchaſed, or to be purchaſed b King 


We + ing; and bow be ſhall have the judgment executed: Far in ir wt | 


x " 
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Henry the 8th, were by the ſtat. 27 1 8. c. 27. put under the juriſdiction 
of that court; amd the manor of Aldington was purchafed e 


= EY 
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court of Augmentations, Sir Thomas Wroth's caſe being for an annuit7 


* * 


All the judges, who argued before my lord chief juſtice Trey, 8 ; 5 
| to lay the great fireſs of their arguments upon theſe caſes 


1536 
Wim; of the:archbiſhop of Canterbury, in the 3zàd year of his reign; the 
deed of bargain and ſale being dated the 11th of Feb. in that year, and 
inrolled in the court of Augmentations : conſequently that manor was un- 
der the ſurvey of that court. And in the covenant againſt incum- 
brances, which was in that deed of bargain and ſale, there was an ex- 
ception of this fee payable to fir H. Nevilli a | 175 

He obſerved further, that by the act made the / of queen Mary, cap. 
10. and that queen's letters patent 267-7 this court was united to 
the court of Exchegzer : and that by a clauſe in that act, all the annuities 
payable in the court of Augmentations were ſaved ; and all ſuch unitings and 
annexations, &c. and all orders made by the queen touching the revenues of ſuch 
court, and expreſſed in ſuch letters patent, are enadled to be of the ſame farce, as 
if declared by parliament. 

That after the union, in theſe caſes the Exchequer acted according to 
the power given by that ſtatute, and the letters patent. 

hat the court of Augmentations proteeded in a ſummary way; and 
that many decrees of the ſame nature with theſe were to be found in the 
records of that court. 8 | 

And he took notice, that it was remembered by a very learned judge, 
who argued the ſame way with him in the court of Exchequer, that m 
lord chief juſtice Hale had formerly declared, that theſe caſes of Ne, 
and Hreth did depend on particular reaſons; and were not to be urged fo 
precedents of the juriſdictlon of the Exchequer, | 

My lord chief juſtice of the King's Bench, in his argument, did very 
particularly apply himſelf to take off the force of this objection. - 

The firſt thing I obſerved him to urge, as an argument that theſe 
caſes were adjudged by the proper juriſdiction of the court of Exchequer, 
and not by any power derived to it by the union of the court of Augmen- 
tations, was drawn from Nevil's caſe; in the pleadings of which no men- 
tion is made of the court of Augmentations, or of any ſtatute relating 
to it. | 

He did admit, that the manor of Aldington, which was charged with 
the rent, was purchaſed by my heoqu' the 8th, and fo under the ſurvey 
of the court of Augmentations ; but that being made no part of the caſe, 
he ſaid that caſe was no otherwiſe to be regarded than as an ordinary 

roceeding in the court of Exchequer, by a grantee of a rent iſſuing out of 
Jands which came afterwards to the crown. | 

I ſhall not here repeat what I have r ſhewn, that a grantee of a 
rent iſſuing out of lands, which come to the crown ſubſequent to his 
grant, could not proceed in this manner to recover it. | 

But I will obſerve as to this caſe of Nevil/; Fir/t, that it is not de- 
nied, but if the court of Augmentations had ſubſiſted, it had been under the 

urvey of that court, and the court of Exchequer could have had no juriſ- 
diction over it; ſo that it came not into the governance of the Exchequer, 
till the diſſolution of that court, 92 

24ly, That the court of Augmentations had a power of ordering pay- 

ments of ſuch fees, or annuities, will appear plainly, I think, by what I 

ſhall ſhew preſently. . 1 3 wh 

' 2dly, It appears that this fee, or annuity, had been paid not only dur- 

ing the reigns of 5. the 8th, and Edward the 645, when the court 
of Augmentations ſubſiſted; but alſo during the whole reign of queen 

Mary, which was for ſeveral years after the diffolution -of that court. 

The arrears ſued for being only for three years, from Michaelmas, 5'& 6 

Philip & Mary, (which was the Micbaelmas before the death of queen 

Mary, who died the 17th of November 1559,) to Michaelmas the third of 
queen Elizabeth, © 8 2 3 

So that this grant had been allowed before in the court of Exchequer, 

and payments had been made upon it there for ſeveral years: and there- 
| fore there was no occaſion. to take any notice of the court of Augmentations 
on the one fide; or, of the other ſide, to object that it was not ſet out, 
But the matter of law only came under the conſideration of the court, 
whether, by the attaindet of one of the grantees, the annuity and the 
office were determined. Which objection to the payment of the annuity, 
as it is probable, had been but lately obſerved, although fir Ed. Nevil 
had been 07 Os 30 H. 8. for a fact alledged to be committed the 12th 
of Juby, 20 H. 8. e 1 8 

N ir Re ber chief juſtice of the King's Bench did principally inſiſt upon 
two other points, in anſwer to what was ſaid by my lord chief juſtice of 
the Common Pleas as to this matter, | | ORR 

1. That the court of Augmentations was never united to the court of 
Exche er. : 8 . "OP ; | 4. 

2. That the court of Augmentations had no ſuch ſpecial power given to 
it, either by act of parliament, or letters patent, for relief of grantces of 
rents; and conſequently, though there had been an union of that court 
to the court of Exchequer, yet the court of Exchequer could not derive any 

power of acting in ſuch a manner from that union. kk. | 
- To prove the fir/# of theſe poſitions, Dyer 216. a. and Cote's 4th [n/t. 
122, were cited. Where it is ſaid to be reſolved by all the judges, 
4 Eliz. that the union was but in ſhew, and was really void. For queen 
Mary, by her letters patent of the 23d of January in the firft year of her 
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and revenues of the Ring's crown, and the other courts therein mentionel 


and to reduce the ſame, or any of them, into one, two, or more court, . | 
unite, or annex the ſaid courts, or any twa,' or more of them together, or 19 
other of her courts of Record; or to ereet out of the ſame any other new court ; 
Secondly, The queen did intend to execute her power, by uniting th 
court to the Exchequer, That appears moſt plainly by both the has. 
patent, which recite the act, and declare that the queen did intend to 15 
the act in execution. And the letters patent of the 24th do recite, that 


was with that intent, viz, of putting the act in execution, hat /he had ſ 
letters patent of the day before, diffolued e. court : and the did thereby 


unite, tranſpoſe and annex the ſaid court diſſoluæd to the court of Exchequer, 
3 


and did thereby appoint all the lands and bereditaments, which at the tin 
the diffolution of the gr court, were in the order or ſurvey theresf to be in 4 
order or ſurvey of the court of Exchequer, according to the articles and Fe 
dinences in the ſchedule annexed to thoſe letters patent. : 


Thirdly, Every thing ought to be expounded favourably, that the queen's 


intention might take effect; eſpecially, when the aQs in purſuance gf 


an act of parliament, and for the more ſpeedy and ſure anſwering of her 


revenue, as the intent of the act is declared to be. 


Fourthly, The letters patent, though bearing ſeveral dates, may, and 


ought to be expounded as one and the ſame act, as in many other caſes; 


eſpecially when done in execution of an act of parliament. 
 Fifthly, As to the quaſi abſurdum & impoſſibile, in Dyer; we are not 
now diſcourſing upon a ſubject of philoſophy, nor ſpeaking of the na- 
tural exiſtence of things. There indeed, it would be abſurd to ſay that 
what was diſſolved and annihilated one day, ſhould yet have ſuch in ex- 
iſtence as to be united to any thing the day following: but we are ſpeak. 
ing upon a legal ſubject, touching the conſtruction of a law, where 
fictions, and relations, and concluſions have place. | 
That which one act of parliament ſays ſhall be diſſolved to-day, an- 
other act may ſay ſhall be to all intents revived and united to-morrow; 
and all men are concluded to ſay, that the union is not real to all intents 
of law. And as this may be done by ſeveral acts, ſo the ſame act ma 
ſay, that a court ſhall be diſſolved, and that the ſaid court fo diflolyed 
ſhall be united; or, in other words, may ſay that the queen by her letters 
patent may diſſolve a court to-day, and by letters patent of the next day 
may unite the ſame. court to another: and when that is done, notwith. 
ſtanding the ſeeming abſurdity, it will be as really united to all intents 
as if it had never been diſſolved. Now that in effect is ſaid here, The 
act ſays, the queen may alter, change, diſſolue or determine the court; and may 


reduce the courts to one or more, or unite and annex the ſame to any other court, 


Here the queen literally purſued both parts: he aid difolve it; and jie 


united and annexed it. 
The act further ſays, ſuch alterations, 7 and annexings, declared 


and ſet forth in ſuch letters patent ſhall be of the ſame force to all intents, a 


though the ſame were ſet forth and declared by authority of parliament : and if 


this had been done by act of parliament, nobody could have ſaid but that 
it had been well united. Fs 

Sixthiy, All the parts and buſineſs of the court of Aygmentations were 
actually diſtributed and ſettled in the reſpeClive offices of the Exchequer, 
according to the order of the ſchedule annexed to the letters patent of 
union, and have been continued to this day under theſe orders. And 


would it not be ſtrange, that the letters patent of the 24th ſhould be 


taken to be wholly void, but the ſchedule annexed to them ſhould be 
good and effectual, and take place, and be put in execution to all 
purpoſes? | 2 8 7 75 | ; *S 

Seventhly, It is expreſly and fully declared by act of parliament, that 
the court of Augmentations was united to.the court of Exchequer, 1 mean 
the ſtat. 1 Eliz. cap. 4. F 15. for reſtitution of the fir}t-fruits to the crown. 

That ſtat. takes notice that queen Mary, by the act primo Mari, cab. 
10. was empowered to alter or determine the courts of Firit-fruits, Augmen- 
tations, and other courts therein expreſſed,” or to unite 225 courts or any of 
them together, or to any other courts of Record, as fhou!d be thought moſt con- 
venient for the anſwering of her revenues : by authority of which act the lat 
queen by four letters patent, whereof two bear date the 2.34 of January, in tht 


firft year of her reign, and the other two the 24th day of the ſame January, dil 


not only d:fſolve, determine, and extinguiſb the ſaid court, commonly called, th 
court r Augmentations and revenues of the crown, and the courts of Firſt- 
fruits and LJenths, and the juriſdittion and autho, ity thereof; but alſo dd 
unite, tranſpoſe and annex the ſaid courts ſo diſſolved, to the ſaid court if 
Exchequer, there to be and continue as a member and parcel of the ſaid court; 


and did appoint the revenues then anfwerable in the ſaid courts, to the order, 


rule, ſurvey, and governance of the court of Exchequer, there ts be anſwert 
and accounted for ever, in ſuch order and form, as in the ſaid letters patent, ond 
two ſchedules therets annexed, is mentioned and declared. 

ad the act reſted there, unqueſtionably it had done enough to make 
good what I hold: but the act goes on further and fays; by reaſon f. 
which premiſes, the ſaid perpetual revenues of Firſt- fruits and Tenths, (which 
was the ſubject matter of that act,) and the revenues relating thereto, wirt 


ordered and accounted for in the court of Exehequer. 


Then the act proceeds to recite the act 2 & 3 Phil. & Mary, for tal 


reign, having diſſolved the court of Aug mentations, and by other letters | 


patent, dated the next day, uniting the ſame to the court of Excheguer, 
the ſecond letters patent came too late, and were utterly void. And 
therefore it was argued, there could be no acceſſion of power to the court 
of Exchequer, by a union that was abſolutely void: but by the diſſolution 
of the court of Aazmentations, the revenues of that court fell natural] 
under the government of the Exchequer; and ſir T. Wrothgand fir H. 


Nevil came to the court of Exchequer, as to an original court of Re- 


Venuts YT f 2 
But notwithſtanding theſe books, and the weight ſuch a' reſolution 
may ſeem to have, I think I ſhall be able to make it out clearly, that the 
authority, given by the act of parliament primo Maris, was well exe- 
cuted by her two ſeveral letters patent of the 23d and agth of January; 

- and that the court of Augmentations was thereby effectually united to the 
Exchequer. 8 5 the we. 5 5 


| change, unite, tranſpoſe, d. 
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ing away the Firſt-fruits and Tenths from the crown, and repeals that act; 
and enacts, that the ſame ſhall be revived and united to the crown in the ſat 
Hate, degree and condition, and in as ample manner as the ſame were in qui 
ry before the ad? of repeal and that the ſaid revenue fhould be in the erde, 
| ſurvey, rule, and governance of the ſaid court of Exchequer, in every dere 
fort, and condition, as they were,' at and before the ſaid 900 day of Augu * 
the 2 & 3% Phil. & Mary; from which day that act took effect. | 
Now whether we are to depend upon the authotity, of an act of parlia- 


ment, which-does expreſly declare, that by the force of the act primo. Aaric, 


and by virtue of the letters patent of the 23d and 24th days of Jen 
in the ſame year, the court of Augmentation was united, tranſpoled an 


annenxed to the court of Exchequer; or whether we are to believe the judge 


in Dyer, who ſay that it was not united, does ſeem no difficult que{t1on 


to decide. 
Theſe two things muſt be obſervedt. 


For, f, The act of partiament did empower the queen to alter, | 
Heu, en ditermine the crurt of Augmentations | 


I, That by this ac the Firf-fruits and Tenths are put under the gets 


a 
0 
y 
t 
t 
1 
g 
t 
w 
in 
0g 
0 
ta 


— 


_— 4 


. wo —, , © =” Ka, 


Vid, a=, => CY 


_ ws aa wc, ww 


© 2 & 3 Phil. & Mary; and by the ſame a it is declared, in what 
manner they were then annexed, and put under that governance that 
according to the letters patent primo Marie : ſo that they are annexed 
By court of Exchequer, in the form, and by virtue of thoſe letters pa- 
tent, of not at all. And theannexation of the court of Augmentations be- 
n exattly in the ſame manner as that of the Fir fruits, if the one was 

"ood, the other muſt be ſo. 3 . 

2% That if there was not ſuch an union, it may be queſtionable, if 
the Exebequer at this day has any juriſdiction as to the revenues which 
were under the ſurvey of the court of Augmentations; there being a clauſe 
in the act 27 H. 8. cap. 27. that, all proceſs out of the Exchequer, to or 
| ain "any perſons, for any rents, iſſues or profits, | relating to any the lands, 
455 by that act were limited, to be under the ſurvey of the court of Augmen- 
cations, /hould be clearly void, and of none effett. 55 
Ik any thing more was necellary to be added after ſuch an authority, 
it is plain, that it was the received opinion of the whole kingdom, and 
of the court of Exchequer itſelf, that the court of Augmentations was united 
to that court. This will abundantly appear by the caſe of the executors 
of fir Malter Mildmay, chancellor of the Zxchequer, reported in the earl of 
Devar's caſe, 11 Co. 91. which caſe ariſes upon a warrant of the lord 
treaſurer, and under-treaſurer, for allowing to fir Walter Mildmay 140/. 

early, in conſideration of the increaſe of his buſineſs, by reaſon of the 
anne kation of the court of Augmentations and Firft-fruits to the court of 

echequer. 
ae yet add one more authority to prove this; and it is in the of- 
Fee of the king's remembrancer, Mich. 1 & 2 Phil. & Mar. Rot. 175. 
and was the caſe of a lord chief juſtice of the King*s- Bench. 

There it is found in the accounts of the late treaſurer of the court of 
Hugmentotions, that there had been granted to fir Thomas Bromley, chief 
*altice of the king and queen's bench, an annual fee of 6/7. 135. 44d. 
quarterly, out of the treaſure in the hands of the treaſurer of that court, 
for divers cauſes therein mentioned; which fee had been paid to Micbacl- 
mas primo Maria. And thereupon fir Thomas Bromley comes in propria 
perſona ſua, & pro co quod difta domina regina nunc annexavit & univit dictam 
muper curiam Augmentationum & revencionum corbne regie huic curie ſcaccarii 
lu, ( prout in memsrandis hugus ſenccarii de anno primo regni ſui, viz. inter 


Fecord de termino ſc! bill rotlꝰ Ec. ex parte hujus remem', plenius liquet de 


recorda,) petit quod ipſe tam de ditto annuali ſcode 61, 13s. 4 d. Cc. durante 
vita ſua, quam de 10 1. fibi de arrearagis ej uſclem feodi a feſto annunciacon B. 
Marize virginis anno 7. Ed. 6. debit” & ad hoc minime ſolut', ad recept' hujus 
ſeaccarii de theſauro dominorum regis & reginæ ibidim de temport in tempus re. 
manere contingen ſotisfiat. Super quo, pro es quod ſcrutatis rotulis & mem' 
nie cur” Augm' Ac. in hoc ſcaccario mods remanen'; it did appear that the 
ſaid fee was granted, and that it had been anſwered and paid at the court 
of Augmentations, and that he was not ſatisfied his arrears, as he had al- 


ledged in his petition : con/iderat” eft per barones quod eidem Thome Brothley | 


d ditto feodo de 61. 138. 4d. per annum ad dictos quatuor anni terminos du- 
Tante vita ſua una cum arreuragiis prad” fibi debit” ad recept hujus ſcaccarit dt 
theſauro, & c. ibidem de tempore in tempus remanere contingen ſatisfiat, Cc. 


© "Here is a judgmeht founded upon this very point of the union and an- 


nexation of theſe courts. 
I have mentioned this caſe, becauſe it ſeems to me a very full autho- 
rity; at leaſt the lord chief juſtice Bromley thought ſo. But the ſame 
thing does appear by the whole tenor of the proceedings of the court of 
Exchequer, in relation to caſes which were before of the juriſdiction of 
the court of Augmentations; wherein, the Tummary way, practiſed in that 
court, was taken up, and a great variation made from the antient man- 
her of proceedings in the Exchequer; which amounts to a plain proof of 
this matter, that the court of Argmentations was really united to the court 
of Exchequer, 1 
I proceed now to the ſecond thing inſiſted on by my lord chief juſtice, 
hat, admitting it to be true that the court of Augmentations was united 
to the court of Exchequer, and ſo the powers of that court transferred to 
the Exchequer, yet it would have no conſequence to make good the point 
for which it was urged; viz. that in "theſe two caſes of Nevil and WMoib, 
the court of Excheguer acted as the court of Augmentations, and by a power 
ſuppoſed to be veſted in the Exchequer by that union: becauſe the court 
of Aupmentations itſelf had no eſpecial powers given to it, either by act 
of patliattient, or by letters patent, to determine of, and give relief to 
1 annuities and rents, in the manner it is done in Neuil's and 
Wroth's caſes; but that all which was done in the erecting of that court 
Was to make it a court of Record, and a court of Revenue to ſuch and ſuch 
lands: the conſequence of which was, that it had all the powers incident 
to a'court of Revenue, and as ſuch could give relief in theſe caſes; be- 
ezuſe in the like caſes the court of Exchequer could, and always had 
Siren relief,  _ i 
And to make this out, ſeveral caſes of the like nature, deereed in the 
court of Augmentations, wherein relief had been given to grantees of fees 
and annuities, (which were found in a book of that office,) were cited 
'as fo many authorities for this opinion. And that, in like manner, re- 
lief was given in the court of Yards, and in the court of Surveyors, to 
grantees who came thither for their annuities; which were new erected 
courts of Revenue, and therefore, if thoſe ſeveral new erected courts acted 
in that matter without a ſpecial authority, it was argued, that it might be 
toneluded to be by a right incident to them as courts of Revenue, and 
in Imitation of what the court of Exchequer, which was the old court of 
Revenue, could do before by the common law. 


4 


bis is an ingenious turn of an argument, which was drawn by 71 
e 


Jord chief juſtice 7 47 to a contfary purpoſe, from the practice of th 
new erected courts, if it will hold; but 1 think it will not 
For if it cannot be ſhewn that antiently, or at any time before the 
Man of the courts of Augmentations and Fir}i-fruits to the court of Ex- 


er, the barons of the Exchequer did give relief to perſons who had 
of annuities out of the R 


nue, or out of lands in the hands of 
the king, upon application made to them immediately, in the manner 
Fare now fpeaking ;3' unleſs; in cafes where the party applied e che 
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i governance of the Exchequer, only as the were at the time of the | 


king by petition, and the treaſurer and barons were authoriſed by the 
great or privy ſeal, or by ſpecial indorſement upon the petition + and on 
the other ſide, if it muſt be confeſſed, that as ſoon as ever theſe new 
courts were erected, they did conſtantly &erciſe this power: and if it 
alſo cannot be denied, but that as ſoon as the courts of Augmentations and 
Firſt-fruits were united to the court of Exchequer, and not before, the court 
of Cacheguer began to proceed in the ſame manner ns thoſe courts did, as 
to caſes which were before under the ſurvey of thoſe courts: the pro- 
per inference muſt be, not that thoſe courts, in the exerciſing theſe pow- 
ers, did purſue the courſe of the Exchequer; but on the contrary, that the 
court of Exchequer, in taking up a new courſe after the union, did act ac- 
cording to the manner of the courts of Augmentations and Fir/t-fruits. 

To examine this matter a little further, three things ate properly to 
be conſider'd. ©. 

1/7, If the barons, as ſuch, did at any time exercife this power of 
giving judgment for the grantees of rents iſſuing out of lands in the 
king's hands, or of annuities granted out of the revenues of the crown, 
to be paid by the treaſurer and chamberlains at the receipt of the Exche- 
quer, upon application to them; | 

[ ſpeak of what the barons have done in the court of Pleas; for in the 
Exchequer Chamber, upon matters of equity, and other grounds upon 
which the chancellor and barons are impowered to proceed, ſome relief 
may be 9 in caſes of annuities, and rents. | 

24h), If a power was veſted in the court of Augmentations; to give relief 
in ſuch caſes. | | | 

34ly, If by the union that power was ſufficiently transferred to the 
court of Fxcheguer. 

As to the f/? of theſe points; I have ſpoken in great meaſure already, 
by thewing, 

Vn, The method taken heretofore by ſuitors, who applied by petition to 
the perſon of the king. a | 

2dly, By the authorities I cited to ſhew, that in ſuch caſes the party had 
no relief but by petition. ; | 

34ly, By ſhewing that amongſt the records of the Exchequer, upon all 
the ſearch I could make, I have not found any thing of this kind before 
the time of the union, T6; | wy 

I have been more particular in my ſearch during the reigns of H. 8, 
and Edi. C. And in the king's remembrancer's office I find, during thoſe 
reigns, and ſo afterwards during the reigns of queen Mary and queen 
Elizabeth, writs of liberate to the treaſurer, and alſo to inferivur officers; 
and writs de allxatione facienda to the treaſurer and barons, paſſing the 
great ſeal in the ſame manner as ancicntly, for annuities made payable at 


to reward thoſe who aſſiſted his deſigns, as well as to proy 
ſiſtence of the abbots, priors and monks, who, were turned out of their 


the receipt of the Exchequer, without any alteration from the old courſe; 
and likewiſe writs of privy ſeal for making allowances upon accounts in 
the fame manner as formerly: ſo that, as to matters properly of the juriſ- 


diction of the court of Exchequer, the proceedings are the ſame. 


I ſhall proceed therefore to the ſecond point, to ſhew that by act of pars 


crown was fully inveſted with this power to give relief in ſuch caſes as thoſe 
of Hroth and Nevil. © N nn 

In order to this J will premiſe, that Henry the eighth, affectin power 
as much as any of our kings, and having great 9 did early in his 
reign endeavour to get ſome parts of the revenue of his crown more imme. 
diately under his private and perſonal direction, than the old regular con- 
ſtitution of the Exchequer would allow of. | 

To that end, in his fourteenth year, he procured an act of. parliament, for 
putting divers lands under the ſurvey of perſons, commiſſioned by him; 
and ſtiled his general ſurveyors. | REN 

In his twenty-ſixth year, when the Firft-fruits and Tenths were given him 
in parliament, he prevailed to have them anſwered in a new method, and 
not in the Eæchegaer. D | 1 | 

The compoſitions for the Firft-fruits might be made with the lord chan- 


hanaper : or the compoſitions might be made with commiſſioners under 
the great ſeal ; and then the ſecurities taken, and the monies paid, were 
to be paid and remain with the treaſurer of the king's chamber, 

The value of eccleſiaſtical revenues were to be enquired of by com- 
miſſions under the great ſeal, and a certificate was to be returned thereof, 
and on ſuch certificate the tenths were to be aſſeſſed by the treaſurer, 
chancellor, chamberlains, and barons of. the Exchequer.z but the mone 
was to be paid to the treaſurer of the chamber, or as the king ſhould ap- 
point, and his acquittances were made full diſcharges. * 

The treaſurer of the chamber is accountable only to the king, and not 


in the Zxchequer. 4 Inſi. 1134. | | | 
This act, and the act in the next year for diſſolving the leſſer mona- 


ſeries, having made a great change; and the king finding himſelf oblig 
ide for the ſub- 


houſes ; and that theſe matters would be very troubleſome; if the old com- 
mon law method was to be purſued; did procure by the act 27: H. B. cap. 


for 
them. n 5 | , 2 wh 4 4 
And it is plain by the whole frame of the act; that nothing was farther 
from the intention of the law- makers, than to form'this cohrt upon the 


model of the Exchequer 3 on the contrary, it is made à court. of Equity... 


The oath of the chancellor is, in effect; the ſame with that of the chan- 


cellor of England. The oath of the treaſurer is, in effect, the ſame with 
that of the treaſurer of Angland. And the attorn 
ſworn to be ready, at the calling of the chancellor; to hear and determine 


and ſolicitor are 


cauſes depending before the chancellor. 


The elerk is made regiſter for all decrees and orders made by the than- 
-cellor.and-council; toe Do no inn . 


| mn ps impowered to take recognizanees, which are to have 


*˙»;˙ af arab, 
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7. the court of Augmentations to be erected, and made a court of Record. 
And there were appointed for it two ſeals, ; and a chancellor to have the 
keeping of them, who is the chief officer; and a treaſurer, attorney, and 
ſolicitor, and ten auditors, and ſeventeen receivers. 


Thbhe duties of theſe officers are deſeribed in the oaths appointed 


liament, and letters patent, the court of Augmentations and revenues of tb 


cellor; and the money, or ſecurities were, in that caſe, to remain in the 
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And upon iſſues joined in the court, the record is to be delivered by the 
hands of the chancellor to the juſtices of the King's Bench, as upon iſſues 
joined in Chancery. | | | 

The proceſs o 
duchy of Lanca/ter : and the fees of the officers, Ic. are to be ſuch as in 
the duchy court. And all proceſs out of the Exchequer, as to any lands 
put under the juriſdiction of this court, is enacted to be void, | 

I think then, as to the firſt matter upon this act, nothing can be more 

clear, than that it was not intended, that this court ſhould be another 
ſuch court of revenue as the Exchequer was. . 

For, 1ff, the very inſtitution of it had been uſeleſs and abſurd ; for 


the Exchequer could have done the buſineſs as well. 


- adhy, It is in 2 conformed to the court of Chancery, but principally to | 


the court of the Duchy; both which are courts of Equzty. : 
34), It was plainly intended to be a court of Zquity in its inſtitution, 
and to proceed by way of decrees, and act according to diſcretion : and 
therefore not to be like the court of Exchequer, which is a court of Law : 
I mean: the court of Pleas, held before the barons; for the court of Equity 
in the Exchequer is quite of another conſideration, and the preſent caſes 
have no relation to it. . 

This ſtatute, for erecting the court of Augmeniations, proceeds to appoint 
the treaſurer to account before the chancellor, and two of the auditors. 
The treaſurer is to be allowed 4 ſuch ſums as he ſhall pay to patentees of 
any offices, fees, or annuities to be granted under the ſeal of that court : or to 
any other perſons, by virtue of the king's warrant, or by bill figned : or as he 

Hall be commanded to pay by any bill ſigned with the hands of the chancellor, at- 
torney and ſolicitor, or any two of them, upon ſuch conſideration as ſhall be 
thought convenient by their diſcretiont. 

See then how far this court is empowered to give relief to grantees of 
fees and annuities. | | 
I, The treaſurer is put under the direction of the chancellor, attorney 
and ſolicitor, or any two of them; and to account before the chancellor. 

2dly, He is to be allowed ſuch ſums as he ſhall pay to patentees for offices, fees 


and annuities granted under the ſeal of the court ; which is directly the caſe of 


fir The. Wroth. 


:- 24ly, He is to pay ſuch ſums as he ſhall be „ to pay by any bill 


*. and ſubſcribed with the hands of the chancellor. attorney and ſolicitor, or 


any two of them, upon ſuch conſideration as ſhall be thought convenient by their 
| | be for payment of money, it is decreed to be paid by the treaſurer of the 


diſcretions. 
By the act 37 H. 8. cap. 4. and 1 Ed. 6. cap. 14. the Chantry lands are 
put-under the ſurvey of the court of Augmentations, or ſuch other Court 


as the king pleaſed. | 


My lord chief juſtice Treby did obſerve, that the decrees themſelves of 
this court were _—_ on the record by the chancellor, attorney and ſo- 


licitor, or two of them; which not being practiſed in any other court, 
might be very well taken up in purſuance of this clauſe, that ſo they 
might, within the letter of the act, be warrants to the treaſurer for 
Payment. ; HE 
I have a full authority, which will give ſtrength to this obſervation of 
his, that thoſe decrees were looked upon as bi/!s * within the meaning 
of the act; which I find, amongſt the decrees of the court of Augmentations, 
4 Ed. 6. made in the behalf of the poor of St. John's, MWalbroote, upon a 
petition of the parſon and church-wardens, reciting a petition to the 
chancellor of the court of Augmentations in the ſame year, and an order 
thereupon, for the payment of ſome money which the king had given and 


appointed for the relief of gy wa : and it isdecrecd thereupon, that the 


parſon and church-wardens ſhall have the ſum demanded, to be paid by 
the hands of the treaſurer of this court; and this bill ſigned by the hand of 
the chancellor, &c. ſhall be to the treaſurer of the ſaid court a ſufficient warrant. 

Now without going further, I think we may reaſonably conclude fir H. 
Nevil's caſe to have come within this clauſe. For the manor of Aldington 
came into the king's hands, 31 H. 8: and fir H. Neuil's annuity having 
been anſwered till Michacimas before the death of queen Mary, there is 
little doubt to be made, but that he had a decree in the court of Augmen- 
tations for it; which was the warrant for payment thereof, and which 
eontinued ſo before and after the union of that court to the Exchequer, till 
the objeRion upon the attainder of fir Ed. Neuil was made, and taken 


As a farther confirmation of what I ſaid, relating to the deſign which 
king Henry the eighth had, of making himſelf more abſolute matter of his 
OY excluding it from the regular juriſdiction of the £xchequer ; 
In tne 7 
Tentbs is erected, according to the model and ſcheme of the court of Aug- 
- mentations © und in the ſame year the court of Wards is ſet up; bein 
formed much after the fame manner, and the whole revenue to be anſwer 
to the treaſurer of the chamber, | + 2 5 ä 
In the-thirty-third year of H. 8. cap. 39. an act, taking notice of the 
former act, made in the fourteenth year of his reign, about general ſur- 
veyors, forms another court of General Surveyors of the King's dae much 
after the manner of the coutt of Augmentations, only with ſome larger 

wers. e ee ho | 
The ſame act does alſo enlarge the power of the court of Augmentations, 
by enacting, that all payments made by the treaſurer of the ſaid court by decree 
or commundment of the chancellor, by aſſent-of the council, for buying lands, or for 
2 or fatrsfattion of debts and.expences, not exceeding 200 l. to one per in, 
ſhall bo geod againſt the bing. And if perſons pretend title to lands ſold, or ex- 
chungen by the king, | upon which" a rent is reſerved payable in the court of Aug- 
mentations-;. or demand any rent out ſuch lands: or if the king. ſpall claim 
right wo lan by him fold, or exchauged, apon which a rent it reſerved payable'in 
the court of Augmentations;/ or to any charge upon lands appointed to the court 
F Augmentations: the chancellor and council of the court Augmentations 

Il have power to examine fuch demands, and by their diſerettons to hear and de- 
? terinine the ſame ; and to decree recompences, c. out of the king's treaſure, Where 
- equity ſhall/appear, in che cafes mentioned in-that iatures | 


. 
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in Chancery; and ſuch proceſs as.in | 


the court is to be after the manner of the court of the 


y-ſecond year of bis reign, c. 45. the eourt of Firft-fruits and 


Afterwards, by letters patent, in 38 H. 8. reciting the erection of ths 
ſeveral courts of Augmentation and General Survey, and that the rules ſor 
governing of them were not ſufficiently certain, the king does thereby 
determine and diſſolve thoſe courtsz and erects a new court, to be called 
the court of Augmentations and Revenues of the King's Crown : and direg; 
that all revenues under the ſurvey of the former courts, ſhould be put un- 
der the government of this new court: and appoints the officers, and their 
buſineſs; and in particular, the chancellor, and genefal ſurveyors to take 
the accounts of the treaſuref, and other officers; and to make allowance, 
for all payments of annuities, fees; Sc. and to give diſcharges: and that 
the treaſurer ſhall pay all monies, fees, or annuities, directed by the king's 
letters patent; or mentioned in any watraht directed by the bing or in 
any warrant, or decree, or order to be made by the court, or heretofore 
made in the court of Augmentations; or General Survey; or granted by an 
letters patent ſealed with the ſeal of either of the ſaid former courts. But 
penſions to yaa aug perſons, or fees; or annuities chargeable upon mona: 
ſteries, were to be paid by the receivers of the counties. 

And theſe letters patent are confirmed by act of parliament. 7 Ed. b. 
cap: 2. 

I have been ſomewhat long in ſhewing the powers veſted in the court of 
Revenues and Augmentations of the Crown, by the ſeveral acts of parliament 
and letters patent: but I thought it material to ſhew, that a power was 
clearly veſted in the chancellor and council of that court, (and that to be 
exerciſed in a ſummary way, according to their diſcretions, ) to relieve perſons 
who came before them for fees and annuities ; and to require the treaſurer 
of that court to make payment, and to diſcharge the treaſurer by their bil] 
ſigned. Which was the thing to be proved. 

I will not ſpend time to | fan that they did conſtantly exerciſe this 
power, during the continuance of that court. 

I have peruſed a vellum book of decrees of the court of Augmentation, 
in the time of H. 8, which contains the firſt proceedings after the erection 
of the court; and alſo a book of decrees of that court, during the firſt four 
years of Ed. 6. which was cited by my lord chief juſtice ; and alſo many 
decrees in the ſame reign entered upon parchment rolls, all remaining in 
the court of Augmentations : by which it dues appear, that court acted 
merely as a court of Equity. | 

The bills, (of which there is one entered at large, with the procced- 
ings upon it, and the minutes of the decree, and, after that, the decree 
itſelf. drawn up,) are in Engliſb, in the form of a petition, and the caſe 
comes to hearing in a ſummary way, and the decree is made; and if it 


court, and this decree is always mentioned to be his ſufficient warrant and 
diſcharge z and the decree is ſigned by the chancellor, and a guorum of 
the council. | 

Theſe proceedings ſure arg not in imitation of the court of Exchequer 
before the barons. 3 

Amongſt theſe proceedings there are hundreds of decrees for annuities, 
penſions, rents, fees, &c. So that this court was in full poſſeſſion of 
this authority at the time of the uniting it to the court of Exchequer. 


| . Thirdly, The only thing which remains, is to ſhew that, by the union, 


this power was ſufficiently transferred to the Exc! equer, | 
The fame power, which the act 1 Aariæ, cap. 10. did give to queen 
Mary, for diflolving the court of Augmentations, and uniting it to any other 
court, was by the act 7 Ed. 6. cap. 2. given to him, in almoſt the ſame 
words; except only that there is a new proviſo, for the further ſaving cf 
annuities payable out of the court of Augmentations, added in the ſtatute of 
queen Mary. | 
I I ſuppoſe it will be granted, that the words of that ſtatute are ſufficient 
to fave the fees and annuities, payable in the court of Augmentations, from 


| being loſt by the diflolving, or annexing of that court. 


Then the letters patent of queen Mary, which do wnite, tranſpoſe, and 
annex that court to the Exchequer, there to be and continue as a member, a 
parcel of that court, do ſeem ſufficient to carry over the buſineſs and power 
of that court to the court of Excheguer, under ſuch orders and form as is 
expreſſed in the ſchedule annexed thereto. 5 

By the 15th article of that ſchedule, ſheriffs and other accountants are 
to pay all annuities, fees, penſions and corodies, according to grants al- 


contrary by the court. And as for payments of that kind to be made at 
the receipt, beſides that, the act itſelf gave an authorit 
ral dormant. privy ſeal lodged with the treaſurer and chamberlains. 

And as the powers of the court of Augmentations were ſufficiently veſted 
in the court of Zxchequer, by the act of parliament and the letters patent; 
ſo were the ſame, from the time of the union, exerciſed accordingly. 

On the twenty- /ixth of January, 1 Mariæ, the lord chancellor, in open 
court, delivers the letters patent for diſſolving and uniting the court of 
Augmentations ; which were received by the lord treaſurer, chancellor, and 
under treaſurer, and barons, and were inrolled 1 Marie Rot. 80. in the 
office of the king's remembrancer. g 


and exhibit their letters patent under the ſeal of the court of Augmentation, 
and pray that a ſearch may be made for the decrees of that court, where- 
by they are intitled 3 and it is done: and thereupon, without more fol- 
mality, the barons order that the arrears, and growing payments of the 
Sud for ſhould be paid at the receipt of the 3 The entry 15 
att X 8 „ Oe PR UN | 8 
5 7205 . 15 Rot. 92. Pope's caſe, and very many others. Trin. 
RN | | 5 P 
And all the proceedings are ſummary ; ſometimes upon the oath of the 
party, that he was not paid in the ſame manner as in the court of Augme!- 
tations: For this, ſee Glaſcies caſe, 1 Mar. Rot. 29 ; Pantwentworth's 
caſe, 1 U 2 Phil, & Mar. Rot. 158; Mich. 1 & 2 Phil, & Mar. Ki 
175, Sir Thomas Bromley's cale ; Rot. 2.10. Thompſon's gaſe. 
And very great numbers of ' theſe caſes are entered in the rolls of the 
King's remembrancer's office in the time of queen. Elizabub : Paſs 


5 
. 


* 


2 Kix. Rot. 145 · Baſte's caſe 3 Mich. 2 Eliz, Rot. 196. 
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lowed and inrolled ; unleſs they-ſhall have ſpecial commandment to the 
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A 3 Elin. Rot. 148. and downwards for ſome time; tho' by degrees 
thenumber did leſſen, as the grantees died. 
oa spend no more time in ſnewing, that theſe decrees, or orders of 
the barons, of which ſo many are to be found after the union of court of 
Magmentations, were founded upon the power transferred by the union to 
the court of Exchequer. | | 

I will only add, that as the caſe ſtood upon the act 1 Mariæ, admitting 
the court of Augmentations had been utterly diſſolved, and the revenues, 
which were under the ſurvey of that court, had fallen under the goyern- 
ment of the Exchequer as the original court of Revenue; yet, nevertheleſs, 
the barons were ſufficiently authorized to order the payment of annuities, 
which were ayable in the court of Augmentations, by the clauſe in the 
ſtatute 22 5 which ſays, that 4 and annuities ſhall not be ex- 
iind, but in default of ſuch annexation, &c. ball be paid out of the queen's 
treaſure, in any of the queen's courts where ſufficient revenue ſhall be to anſwer 
gh ſame, by the hands of the officers of the ſame court, in ſuch manner as 
ihe ſame might have been dune, or been paid, in any other court or place, 
if this att had not been made. 

The conſequence of which would have been, that as the annuities were 
payable before by the treaſurer of the court of Augmentattons, by the order of 
that court; ſo, by the ſpecial authority given by this act, the court of Hæ- 
chequer might direct the ſame to be paid by the treaſurer of the Z£xchequer ; 
25 ſuch direction, in thoſe particular caſes, would be a good warrant in 

int of law. And yet, no argument would be dedueible from thence to 
maintain the judgments now before us, which relate to grants which 
never were under the ſurvey of the court of Augmentations. | 
But beſides what might be inferred from this ſtatute, 'the treaſurer and 
chamberlains of the Exchequer had a full and ample authority, under the 
privy ſeal, for payment of the annuity to ſir Thomas Mrotb. The privy 
fal bore date the 19th of March, 2 Eliz. and indeed, it is the ſame privy 
ſeal, which is mentioned in the report of fir Malter Mildmay's caſe, cited 
in the earl of Deven/hire's caſe. 11 Co. 91. 2. 

have not been able to recover a copy of that privy ſeal ; and the en- 
tries of the Pell of that year are loſt, or burnt, as moſt of them are. But 
it is recited in a privy ſeal, bearing date the 27th of April 1 Fac. 1. to 
contain, among many other things, a general authority to the treaſurer, 
chamberlains,' and under-treaſurer for the time being, to make payment 
of all annuities, fees, wages, diets and rewards, and the arrearages of 
the ſame, as ſhould be due to any perſons whatſoever by any aſſignment, 
act of parliament, letters patent, or otherwiſe howſoever : and, by the 
ſame privy feal, ing James does command payments to be made accord- 
ing to the tenor and effect of the ſaid privy ſeal of the 19th of March, 

4. | | 8 | 

So that tho? the original privy ſeal is not to be found, yet it is ſuffici- 

ently recited in this privy ſeal of king James; and mention is made of it 

in the entries of the Pell in many hundred places. And the privy ſeal of 

the 10th of 17 1 Fac. I. does again take notice of the ſame; and does 
e 


give the li 
es, Cc. | 
And therefore, it was not at all ſtrange that the arrears of fir Thomas 
Wrath's annuity were paid, when the writ of the Exchequer had certified 
the treaſurer and chamberlains that it had a continuance, and what was 
the ſum to which the arrears did amount: but it was paid by force of the 
privy ſeal. 3 | Re, 
It might be paid, as Plotoden expreſſes it, according to the t of the 
writ, but not by the authority of it. 

And upon the ſame reaſon it is, that the objection drawn from the li- 
brrate, which goes from the barons to the treaſurer and chamberlains every 
term, pro neceſſariis fg (as if that inferred any authority in the ba- 
rons to direct the iſſuing of money out of the receipt,) does fall to the 

Found. My lord chief juſtice Treby did obſerve, that in the payments 
made of thoſe ſums, pro necefſariis ſcaccarii, never any notice was taken 
of the {iberate, but the warrant was formed upon the privy ſeal, autho- 
nzing ſuch payments. > | | 
And in the entries, which are in the Pells, of this payment, all along 
queen Elrzabeth's reign, (I mean from the fourteenth year downwards, 
forthe other books are Joſt,) the conſtant entry is, To Mr. William Bil- 
lerſby, uſher of the Exchequer, upon the general privy ſeal, the 2d of March, 
2 Elis. and by liberate directed to the treaſurer and chamberlains, for the 
charges of the court of Exchequer, for ſuch a term, | ra 

Indeed in one place I find there is an omiſſion of mentioning the priv 
feal, but that is but the negligence of the clerk; and I find lch mil. 
lions too often made in thoſe entries, in other caſes; tho' it be plain, 
there was an authority under the great or privy ſeal, by other entries of 
like payments in the ſame books. DOOR? | 

80 that this liberate amounts to no more than a certificate of what the 
ſum is; the warrant for payment is the privy ſeal. Tho', perhaps, in 
Dial. de See, that particular caſe, the treaſurer and chamberlains have a 
lib. ne . greater latitude, than in any other: for Gervaſe of Tilbury 
2, reckons. up thoſe payments, de minutis neceſſar iis ſcarcarii, as 
payments they might make, fine brevi regis. : WY i FREE 
K nave been too long already; but I will add one conſideration more, 
Which does ariſe from the inconvenience ; no conſiderable argument in law: 
which le, that if the king's treaſure be ſo far ſubject to the adminiſtration 
of an ordinary court of juſtice, as that it muſt be regularly iſſued upon the 
application of the 1 who has a demand thereupon for an annuity, or 
eder debt, (for 1 do not ſee but the reaſon is the ſame z) this may 
unto the weakening of the publick ſafety to a very high degree, 
The barons of the Exchequer cannot, as ſuch, be conuſant of the heceſ- 
of the late : and if they were, and knew them to be ever ſo preſſing, 


* paid een e eee which ought to be employed; and, 
ess provided by parliament, for ſupprefſinga rebellion, or reſi ſtin 
"Vakon, or ſetting out a fleet; th 127 * EL R — 
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large and general power for payment of annuities,, 


pul ac according ta one rule; and muſt order a penſion, granted 
no conſideration, or, perhaps, upon a very ill one, and for a pernicious | 
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defer doing any thing further, till 1 Near che opinion of the judges uport* _ 


| withfanding they themſeluet art of a Aire opinion ? 
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For they; as a court of juſtice, have no judgment of difcretian | allowed 
them: whenever the party comes to pray it, the grant mult be inrolled and 
allowed, and the judgment given; and the writ go. 


And what is the treaſurer todo in ſuch a caſe ? Is he to abey the great 
or privy ſeal, which requires the money for the uſes of the war, and the 
neceſſary defence of the realm; or the Exchequer ſeal, which requires it 
to be paid for the uſe of a private ſubject ? . | | © 

He would be under a great difficulty; eg if there be ground to 
think, that ſuch a writ would be the foundation of an action againſt him; 
which, if I did not miſapprehend, was affirmed by one. | So 

The law books may ſay, that the king's treaſure is ſacred; g, Ii 106. 
that it does reſpicere regem, & regnum ; that it is anima rei- N | 
publice, firmamentum belli, & ornamentum pacis. It is, after all, at the 
diſpoſition of the barons of the Ercheguer. Nay it is, in ſome fort, at the 
diſpoſal of the ſubje& ; who takes his own time tomake his demands, may 
ſuffer his arrears to run as long as he pleaſes, and, at his pleaſure, call. for 
them, in the midſt of a war, and to the diſappointment of the publick 
ſafety, | 

What ſhould hinder, but that all the arrears of the annuities and pen- 
ſions, granted in the reigns of king James the firſt; and king Charles the 
firſt, ſhould be demanded in this manner; and all the debts ſecured during 
the late civil war ? At leaſt, ſo far as the old branches of the hereditary 
revenue would extend to pay, | | | 

The truth is, this method does, in effect, ſet aſide the lord treaſurer, 
one of the greateſt officers of the kingdom. My lord chief 
juſtice Coke has a fancy, that his white flag” was given him, to | 
drive away importunate ſuitors. But this would be to little purpoſe : they 
have a more certain place to reſort to: 'tis but going to the barons of the 
Exchequer, and they will command the treaſure from him. ds 

But the popular objection is, that to ſay this ſuit will not lie, is to leave 
the property of the ſubject precarious z and that if he has a right, he muſt 
have a remedy, ts 

The anſwer is, that all I have ſaid poes only to this particular mannet 
of proceeding, as being altogether new: It only relates to the new aſſumed 
power of the barons immediately over the revenue in the receipt of the 
Exchequer, It does in no fort leflen their known power over the revenue; 
while in tran/itu ; nor does exclude them from any legal courſe, whilſt 
the revenue is in the hands of any inferior officer, It does not preclude the 
ſubject from ſuing to the perſon of the king, by petitin of right. Conſe- 
quently, it does not tend to hinder him from the known and ordinary 
methods, which have been uſed in all ages, in caſes of this nature, and in 
which the ſubject has acquieſced for ſo miny hundred years. 

It does not appear to me, that this method was ever known or practiſed: 
and under a pretence of aſſiſting property; a new courſe of legal proceedings 
is not to be introduced; nor a new power placed in the barons of the A- 
chequer, to which none of their predeceflors pretended, 

he law muſt remain as it is, till ſome new law hath changed it. And 
I ſhould much doubt, whether a new law, for the more eaſy recovery of 
en: gtanted by the crown, would be for the good either of king, of 

eople. | | n 
F If as the common law ſtood, | hoe of penſions and annuities out of the 
revenue, be, in ſome fort, depending upon the juſtice and honour of the 
crown, as to the time and manner of payment, I do not ſee that the public is 
hurt by it: the revenue is likely to remain the longer with the 
crown. 1 W | 

If it be ſaid, that the ſubject has a hardſhip in this caſe; and muſt go fat 
about to recover his right; let it be conſidered how much better his caſe 
is, than it was at common law, , | 

It was hard, indeed, before the ſtatute of Edward the third, when he 
could not interplead with the king, upon an ee found. It was hard, be- 
fore the ſtatute of Richard the ſecond, when he could not be allowed to ſhew 
his diſcharge, when he was impeached in the Exchequer, without going to 
the king: and fo it was before the ſtat, 2 Ed. 6. when he had no way to 
ſave his term, &c. upon an office found, But yet after all the law was ſo: 
and whilſt it continued, the courts were to judge accordingly, And if, 
in caſes like this, it be thought that a better remedy ſhould be provided, 
the ſame method muſt be taken, of procuring a new . 145 
Tue patentees in theſe caſes, I believe, had no hotioh of this remedy; 
when the grants were made to them: this is of a later invention 

They were contented to apply for payment in the ordinary courſe; and 
did obtain warrants from the lord treaſurer for ſome arrears, with an ex- 
preſs clauſe in thoſe warrants, forbidding. to levy further tallies; without 
further order, | I BOM Ec, 3 

Nor is it to be ſaid, that in the method, where the application is to be 
made to the perſon of the king, the ſubject is precgrious; for it is to ſup- 
poſe, what is not to be ſuppoſed, in law. It is a ſuppoſition contrary to 
the principles upon which the Engliſb conſtitution is framed; which de- 
pends upon the honout and juſtice of the ccm. 

Such kind of ſuppoſitions may be carried much further. You may as 
well ſay all property is precarious, becauſe you may ſuppoſe the king will 
make no judges ; or will adjourn the tetms from time to time ; or will 


ſuffer no writs to iſſue, without Which no ſuits can be. | 
It muſt be preſumed the crown will pay its juſt debts, But to ſay the 
king is not to have the ordering the courſe of payments, when the mo- 
ney is in his on coffers, is to deny him that; which is in every ſubject's - ' 
pond It is to take from him the judgment of publick neceſſities, of, at 
eaſt, the means of relieving them n 
I have ſhewn the teaſons for which I cannot give my opinion for the 
afirming of i But much the greater part of my lords the 
ivered theit opinions for the affirmance of them, 'I-ſhalt 


4 Inft. 110, 


the point reſecred to them: Whether, as ih court is conflituted, judgment 
ought, to be given-according to. the N greater number of the judges, 
who are called by thi lord chancellor and bord treaftirer ta their afſiftance, % 
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i a ' | ' 
Afterwards, on Tueday, November the agth, 1696, the lord keeper came . f/arce/: but that ſeven judges were of opinion, that be was not bend 
again into the Exchequer-Chamber, and declared, that he had received a ſuch majority of opinions, but was at liberty to give judgment acer ding z 
paper from the lord chief juſtice Holt, containing the opinion of the | hir own; and declared; that as to this queſtion, be himſelf concurr.d in obi. 
© Judges upon the pry referred to them: and that three judges were | nion with the. ſeven judges. And accordingly. pronounced Judgment 
the lord keeper was bound to give 1 in theſe caſes, that the judgments given in theſe cauſes, by. ib court of Exchequer, b 


of opinion, that f 
artording to opinions of the majority of the judges by him called to his af reverſed, 


a + 


Proceedings on error in parliament from the Exchequer-Chamber by Robert Williamſon, plaintif, agdinſt the attorney-general, 


: 


. defendant, being. a continuation of the caſe of the bankers, 


The caſe of the plaintiff, one of the affigis of fir Robert Vyner for 60]. per | and bound the revenue; and that the plaintiff ought to be paid the arrears 
ann. and the arrears thereof out of the hereditary revenue of exciſe. of the ſaid bol. per ann, and the growing duty for the future, 
| | Whereupon the then attorney- general on the behalf of his majeſty, brought 


1667. QEVERAL goldſmiths and others having lent and advanced | a writ of error returnable before the the commiſſioners of the great («a] 

great ſums of Money to the crown upon the credit of the | who thereupon ordered all the Judges o be attended with copies of the 
Exchequer, and by encouragement of an act of parliament for aſſigning or- proceedings, and that they ſhouſd give their aſſiſtance at the argument of 
ders in the Exchequer without revocation, paſſed in the year hi (a) for | the caſe: and after the cauſe had been long and many times argued by coun. 
which monies ſo lent, the goldſmiths were debtors to great numbers of his | eil at the bar, at laſt the judges aſſiſtants ſeverally and ſolemnly argued the 


majeſty's. ſubjects, and particularly ſir Robert Yyner, one of the goldſmiths, | ſame, and were all of opinion (except the lord chief; 


uſtice of the Commyy 


was debtor to the plaintiff for money real lent the ſum of 1000]. Pleas) that the letters patents were good in law, and that the plaintiff had 

ws And there having been in Nader 1671 a ſtop put to the | a good title, and that the judgment given in the Exchequer was good and 
payments in the Exchequer, whereby the ſaid fir Robert Vyner ought to be affirmed, and that the plaintiff Mr. Zil/iamſon ought to be 1 

and the reſt of the goldſmiths were rendered unable to pa their creditors. paid his arrears and the future duty according to the ſaid letters patents ſem| 

Wo His then majeſty kin Charles the ſeconc, (in juſtice and and judgment. But the lord chief juſtice of the Commen Pleas was of befo 
ie oldſmiths and their cteditors, and to re- opinion, that although the grant or letters patents were good in law, yet the | 


_ compaſſion to the 0 . 
move the miſeries which attended the ſaid ſtop) was pleaſed to give di- | that the plaintiff had not taken a proper femedy, and that the court of Fu- 


rections in April 1676 to the then lord high treaſuter, to cauſe the accounts | cheguer had no juriſdiction in this cauſe. And the right honourable the 
of the ſaid goldſmiths to be truly examined and exactly ſtated; which was | then lord keeper, (now lord chancellor) having publicly argued the (aid 


according] done by the then chancellor of the Zxchequer, auditor of the re- | cauſe, and being of the ſame opinion as to the juriſdiction of the cout A 
venue, — other proper officers of the crown (moſt of them being then. | for that and ſeveral other reaſons offered by his lordthip, was 3 : writ 
members of the houſe of commons), and a report thereof being made to the | pleaſed to reverſe the judgment. | 1696. = 
king in council in February 1676, | 5 | Upon which judgment of reviſal, the plaintiff Mr, Williamſon hath It 
ee His then majeſty in and about April 1677, by letters pa- | brought his writ of error in the houſe of lords, ang humbly hopes their ſemb 
Letten, tents under the great ſea] of England, did grant unto each of | lordſhips will be pleaſed to reverſe the judgment given by the lord chan- morr 
patents. the ſeveral goldſmiths, their heirs and aſſigns, and for the be- cellor, and affirm the judgment given for the plaintiff in the court of Ex- | 
nefit of their creditors, in lieu and ſatisfaction of the monies due to them | cheguer. Conſidering, | 
from his ſaid majeſty, a yearly rent or ſum for ever out of the hereditary | I. That the plaintiff is a purchaſer upon a full and valuable conſi- | 
revenue of exciſe, equal in value to the intereſt of their reſpeCive debts, | deration from fir Robert Vyner the patentee, having delivered up Af 
after the rate of ſix pounds per cent. per ann. with a clauſe of redemption | the ſecurity he had for his debt, and accepted the 601. per ann. in deper 
upon his majeſty's paying the principal money with the arrears of tent; the --.; Neu thereot. . | 85 N 
ſaid rents or annual ſums to be paid quarterly upon tallies to be ſtruck in“ II. That the court of Exchequer (who are always exceeding careful t 
the receipt upon the commiſſioners, Sc. of the exciſe; and dĩrects and com- of the revenue, and the king's intereſt, being more immediately ſembl 
mands the treaſurer, c. barons and officers of the Excheguer of the king, bound thereunto by the oaths than the reſt of the judges are), upon next, 


mature and great deliberation and ſearch and view of many ancient 


his heirs and ſucceſſors, that they do from time to time perform all acts ne- 
precedents, did ſolemnly adjudge and declare the law to be, that 


ceſfary for the conſtant payment of the money, and from time to time to 


levy and ſtrike tallies without any further warrant, ſo that the yearly ſums | the letters patents were good, and that the plaintiff had taken a pro- | 
may be conſtantly paid, without any further or other warrant to be ſued per remedy, and ought to be paid his annuity and the arrears Aft 
for from the king, his heirs or ſucceſſors, And if the money ſhould hap- thereof. | WY; | ; | * 
pen to be paid into the receipt of the Exchequer, then that the high trea- III. That all the judges called to the lord chancellor's aſſiſtance this 1 
- ſurer, and commiſſioners of the Treaſury, under-treaſurer, chamberlains, | (except the lord chief juſtice of the Common Pleas), upon ſeveral Wa itt 
and barons of the Exchequer for the time being, and all other officers and | days ſolemn arguments and debate, gave their opinions' for the 5 
miniſters of the Exchequer, and of. the receipt thereof, are authorized and plaintiff in affirmance of the judgment in the Zxcheguer ; and that dd 
required to pay out of ſuch monies as ſhall be ſo paid into the Exchequer or | the ſaid letters patents were good, and ought to be complied with in de tet 
elſewhere, io much as ſhall. be in arrear,, without any further or other paying the ſaid annuity, and that the plaintiff had taken a proper I attend 
warrant z and the ſaid payments to be een before any other payment remedy to recover the ſame. | | nd 
out of the ſame, by virtue or colour of any warrant, order, ot directions V. Even the opinion of the lord chief juſtice of the Common Plat | 
whatſoever of any after date, excepting for the management of the ſaid re- was (as is humbly conceived), that the grants and letters patents KR, 
venue, and about 262091. 15s. 44 a- year to the then queen conſort and were good, and conveyed a legal right 1h. title to the patentee; yet ua. 
the duke of York. Alſo his majeſty thereby granted, that the letters pa- | that this right was without a remedy ; for that the court of Ex- Aﬀec 
tent ſhould be expounded and taken moſt favourably and beneficially for |  cheguer had no power over the king's money, when it was brought 1 c 
the grantees, and covenanted to make further aſſurance if required; and | into the receipt, their power being over it as was alledged in „ plaint1; 
on the 23d of May, 1677, ordered in council that the ſaid letters patent | | before paid in, and only to enforce the payment thereof; whereas bate th 
ſhould be printed ànd made public for the information and ſatisfaction of _ right and title without a remedy (and no other legal remecy was EFT. 
bie creditors of the ſaid goldſmiths, | 0 to be pointed out to the plaintiff) ſeems contrary to all 
DES Alſo the right honourable the houſe of peers were pleaſed on the 10th of aws, and to the rules of juſtice and reaſon: and indeed it would be . 
\ July 1678, to paſs a bill for the confirming the ſaid letters patents; but a hard thing to ſay that the court of Exchequer can relieve the king W 
that ſeſſion ended before the ſaid bill was read in the houſe of commons. againſt the ſubject, and not help and relieve the ſubje& when he pro- 
- . Whereupon many of the creditors of the goldſmiths (amongſt others | duces a legal fitle againſt the king. This hath not been the prac- « P 
the plaintiff Mr. Milliamſon] delivered up their ſecurities for their debts to | _ tice of that court for near the laſt 200 years. GEE. 
|; the goldſmiths, and the plaintiff accepted of an aſſignment from Vyner in | V. The objections ſo much inſiſted upon, that the lord treaſurer i * Fas 
| lieu of his 1000l. debt, purſuant to the ſaid letters patents of a propor- _ ſuperior to the. barons, and therefore not to be commanded by them 4 f. 
able part of the annual ſums ſo granted, and which ſums were accordingly | to pay monies; and that in caſe the barons can diſpoſe of he « / 
paid in the reigns of king Charles the ſecond, and the late king king's money, it may weaken and prevent the public ſecurity when « ſuch 
1653. James the ſecond, to Lad) - Day 168 3. And in regard no tallies  _ the neceſſities of the ſtate require it to be otherwiſe employed, are « 125 
| 1 or monies could afterwards be obtained upon due and repeated | thus anſwered. That although the lord treaſurer is a greater perſon, | 5 
2 application for that purpoſe: 3 . | 4 he and all the ſubjects are inferior to the king's courts. I hat the «Th, 
1663. The plaintiff Mr. JFilliamſon in Hilary term 1689, did com- barons ſend this command, as they are à court of juſtice, and in the WM e tu 
n, . mence his ſuitin the Exchequer by way of mon/trance de droit, name of the king himſelf; ſo that it is the king by his writs, and end 
(as had formerly been very often practiſed] thereby ſetring forth his title as not the barons that command the lord treaſurer in this caſe, The. TT. 
aflignee under fir Robert Fyner to the (aid Gol. per ann. (being bis propor-  baron$have no power to diſpoſe of the king's money, but where the! 88 
4 tionable part of the ſaid annual ſum ſo granted 7 the ſaid letters patents), | have a warrant under the great or privy ſeal (as in this caſe by the 4 1 , 
and prayed that the arrears thereof might be paid unto. him, and that the | grant and letters patents they have) for the doing thereof; ſo that the . hat 
future growing ſums might alſo be paid according to the ſaid letters court of Exchequer in this caſe only takes care that the king's grant « © Js 
Yo | OO One Ow any TOE EE EE i in DEE oa bs bcc, and letters patents be made effectual, and that the officers of the « wha | 
2, Unto which ſuit the then attorney-general (now lord chief | ... ._ crown do their duties for. that purpoſe, as by the ſaid letters pa- 45 ic 
| ide, juſtice of the, Common Pleas) had ſeveral days and terms given | | tents they are enjoined to do. | 454 a 
nmaim to plead-or demur as he ſhould think belt for the crown: and at laft | VI. This cauſe in conſequence mult affect all perſons claiming under 1 
| a demur being dy him put in thereunto, dhe crown, or having any tallies or orders upon or payments ot OL: 
Wie cauſe had a long agitation, and was argued for about | of the Exchequer for all thoſe will be made much better or worl oo 
don, (to years by the then Mr. Attorney, Mr. Solicitor,and others | by the judgment of the lords in this caſe. 3 . 
theiking's. council for the crown, and alſo by council for the plaintiff -._ . , Wherefore the plaintiff WW prays that the judgment of the 3 
Ms N illiamſn.. And the court after long deliberation and view, of the ee reverſal may be reverſed, and that the judgment of the couſt 4 
3 ahd book caſes prodiiced- and cited oh both fides in Hilary ter = of Exchequer may be affirmed... | 5 
JJ! ĩ rm 0/4 2 gp; Du WA 


1 8 4091 gave judgment for the piaintiff, that the letters patents were . 
Mon: {a) rg che. . 6, 12. Keble ed. of Stat» Evtron. 


I 


> N 


cz. w 


— 


* „ ba . IH SH 


nentations to the Exchequer. 


* Thomas Wro 


28. The caſe of the Bankers in the Court of Exchequer, &6. 
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i 5 | Extras from the Journal of the Lords, Ann. 1699---1700.: 
| Die Mantis, 4 Aprilia 


"ED Mr. baron Hal in the uſual manner, brought in a writ 
T of error from his majeſty's court of Exchequer ; (videlicet, ) 
Roben Williamſon plaintiff, againſt the attorney general defendant, 


Die Mercurii, 6 Decembris. 

Upon reading the petition of Robert Williamſon merchant; ſhewing, 
« That, on the fourth of April, one thouſand fix hundred ninety- nine, 
« by a writ of error, the petitioner preg nh a record before this houſe, 
« for the reverſal of a judgement given for the king, in the Exchequer- 
« Chamber, by the lord keeper, now lord chancellor; and that the pe- 
« titioner hath aſſigned errors on the ſaid judgement of reverſal ; and 
« praying a day may be appointed, for Mr. attorney general to reply or 
« demur to the ſaid errors aſſigned:“ 1 ef a 
It is ORDERED, by the lords ſpiritual and temporal in parliament aſ- 
ſembled, that Mr. attorney do reply or demur to the ſaid errors, on or 
before Medneſday, the twentieth day of this ſtant December, at ten of 
the clock in the forenoon, = 


Die Veneris, 19 Januarii. 


After hearing counſel, this day, for Robert Williamſon, plaintiff in a 
writ of error ey, in this houſe, whereunto his majeſty by his at- 
torney general is defendant : 8 | 

It is ORDERED, by the lords ſpiritual and temporal in parliament aſ- 
ſembled, that this houſe will hear counſel for his majeſty thereupon,” to- 
morrow, at eleven of the clock in the forenoon. | 


Die Sabbati, 20 Januarii. 


After hearing this day counſel for his majeſty, upon the writ of error 
depending in this houſe, wherein Robert Williamſon is plaintiff; and his 
majeſty, by his attorney general, defendant: 

ſt is ORDERED, by the lords ſpiritual-and temporal in parliament. aſ- 
ſetwbled, that this houſe will hear the judges, to this matter, on Monda 
next, at eleven of the clock in the forenoon. | 


Die Lune, 22 Fanuarii, 


After hearing the judges this day, (purſuant to the order of the twen- , 


tieth inſtant,) to give their opinion upon the writ-of error depending in 
this houſe, wherein Robert Williamſon is plaintiff ; and his majeſty, by 
his attorney general, defendant: | | 

It is ORDERED, by the lords ſpiritual and temporal in parliament aſ- 
ſembled, that the debate of what hath been offered in this matter ſhall 
be reſumed "to-morrow, at eleven of the clock; and all the judges to 


attend,” | 


ws Die Martis, 23 Januarii. 

After hearing counſel, at the bar, to argue the errors aſſigned upon the 
writ of error depending in this houſe, wherein Robert Williamſon is 
plaintiff; and his majeſty, by his attorney general, defendant; and de- 
bate thereupon: | | ; 

This queſtion was put, Whether the judgement of reverſal ſhall 

7 v7 tyverſed !”” Ee re, | : | | 

It was reſolved in the affirmative. 


wy Leave being aſked, and given, for any lord to diſſent ; theſe 


lords, whoſe names are hereunto ſubſcribed, do diſſent, for the 

s reaſons following; (videlicet, ) | i 
For that we conceive it did not appear that ever any ſuch judgement 
* was given by the Exchequer, before the annexing the court. of Aug- 


For that, ſince the diſſolving and annexin 
* Augmentations, there hath no ſuch judgement been given, unleſs in 
*ſuch caſes which were in the cognizance of the court of Augmenta- 
* tions before it was diſſolved. _ , 

That the judgements, in the caſes of fir Henry Nevil and fir 

, and others of the like nature cited, ſeem to be by vir- 
tue of the powers of the court of Augmentations being annexed to the 
court of. Exchequer. pop e | 
That thoſe courts were duly annexed, appears by the preamble of 
* the ſtatute 19 Zliz. cap. 4. by the lord chief juſtice Bromley's caſe, 
* and by the caſe of the earl of Devinſhire in Cook's Reports; and for 
*"that che court of Fir/t Fruits and Tenths was diſſolved, and annexed 
in like manner to the Exchequer," as the court of Augmentations was; 
9 powers, by that annexation, ſubſiſt in that court to this 
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houſe of peers in patliament a 
cheguer was brought into this houſe, the fourth day of April, one thou- 
ſand fix hundred ninety-nine, wherein a judgement given by the barons 
of the ſaid court, in H 
one, for Robert Willlamſon, againſt his majeſty's attorney general, 
the payment of an annual ſum of ſixty pout.ds, and the arrears thereof, 
out of the hereditary revenue of exciſe, was, in Michaelmas Terme, one 
thouſand fix hundred ninety-ſix, reverſed in the Exchequer chamber, by 
the lord keeper of the great ſeal of England, now lord chancellor: 


* 
LE 
jor 


i16r 


Wheteas, by virtue of his Meg writ of error, returnable into the 
embled, a record of the court of Ex- 
Tillary Terme, one thouſand ſix hundred * 


or 


After hearing counſel ſeveral days, to argue the errors aſſigned upon 


the ſaid writ of error; and due conſideration of what was offered on ei- 
ther ſide; it is this day ordered and adjudged, by the lords ſpiritual and 
temporal in parliament aſſembled, that the ſaid judgement of reverſal 
ſhall be, and is hereby, reverſed; and that the ſaid judgement, given by 
the barons of the Exchequer for the ſaid Robert Will, 

is hereby, affirmed, | 5 


amſon, ſhall be, and 


The tenor of which judgement, to be affixed to the record to be re- 
mitted, followeth; (videlicet,) 

5 Poſtea, ſcilicet, quarto die Aprilis, anno regni domini regis nunc 
undeceimo præd. record: et proceſſ. præd. cum omnibus ea tangent. 
dicto domino regi in præſenti parliamento apud WY/e/tm. in com. 
Midd x præd. afſemblat. ſecundum exigent. brevis præd. miſſ. ſunt : 
poſteaque, ſcilicet, undecimo die ejuſdem menſis Aprilia, coram 
eodem domino rege in cur, parliamenti præd. ven. præd. Rob' tus 
Williamſon in propria perſona ſua, et dic. quod in recordo et proceſſ. 
habit, in præd. camera concilii juxta ſcaccarium, vocat. Le Councell 


Chamber, ac etiam in redditione præd. judicii, fic, ut præfertur, 


per dict. dominum cuſtodem magni ſigilli Angl. in eadem camera 
concilii juxta ſcaccarium prad. reddit. manifeſt, eſt errat. in hoc, 
videlicet, quod præd. literæ patent, et pred. ſcript. affignationis 
in forma præd. ſuperius recitat, ipſi eidem Rob'to /illiamſin juxta 
tenorem et effectum eorundem allocari debent; quodque præd. ſum- 
ma quadringint, et quinque librar, de arrearag. pro præd. ſeparal. 
quarter. ann. eidem. Rob'to ſolvi debet; et quod præd. annual. reddit. 
ſive ſumma ſexagint. librar. eidem Rob'to, hæredibus et aſſignatis 
ſuis, annuatim ſolvi debet, modo et forma prout præd. barones de 
ſcaccario dicti domini regis et dictæ dominæ nuper reginæ conſi- 
deraverunt et adjudicaverunt, eo tamen non obſtan, conſiderat. 
exiſtit, per dictum dominum cuſtodem magni ſigilli Ang/. in pred. 
camera concilii juxta ſcaccarium præd. quod judicium præd. ſic, ut 
præfertur, per præd. barones de ſcaccario dicti domini nunc regis 
et dictæ nuper dominæ regine Marie reddit. revocetur, adnulletur, 
et penitus pro nullo habeatur: ideo in eo manifeſte eſt errat. Er- 
ratum eſt etiam in hoc, quod. per record, ejuſdem judicii per eundem 
dominum 'cuſtodem magni figilli Augl. in præd. camera concilii 


juxta ſcaccarium pred, reddit. apparet, quod idem judicium per 


eundem dominum cuſtodem magni ſigilli Aug. in præd. camera con- 
cilii juxta ſcaccarium præd. reddit. in forma præd. reddit. exiſtit. pro 
dicto domino rege nunc, verſus eundem Rob'tum, ubi per leg. terre 


„ judicium illud reddi debuiſſet pro ipſo eodem Rob'ro, verſus præfatum 


dominum nunc regem, et ubi per leg. terræ judicium reddit. per 
barones in cur. ſcaccarii affirmari et non reverſari debuiſſet: ideo in eo 


manifeſte eſt errat. Et fic idem Rob'tus dicit, quod in recordo et 


proceſſ. præd. in præd. camera concilii juxta ſcaccarium pred. vocat. 
Le Councell Chamber, ac etiam in redditione judicii præd. fic, ut 
præfertur, per dictum. dominum cuſtodem magni figilli Angl, in 
eadem camera concilii juxta ſcaccarium pred. reddit, manifeſte eſt 
errat. Et ſuper inde idem Rc#'tus petit, quod judicium illud, fic, * 
ut præfertur, per dict. dominum cuſtodem r ſigilli Aal. in 
eadem camera concihi juxta ſcaccarium præd. reddit. ob errores præd. 
et al, in record, et proceſſ. pred. in eadem camera concilii juxta 
ſcaccarium predict. vocat. Le Councell Chamber habit. exiſten. re- 
vocetur, adnulletur, et penitus pro nullo habeatur. Et modo, ad 
hanc ſeſſionem parliamenti tent, per prorogationem decimo ſexto die 
Novembris, anno undecimo fupradifto, coram eodem domino rege, 
in eadem curia parliamenti apud m. in com. Midal'x aſſemblut. 
ven. tam pradid. Rob'tus Williamſon in propria perſona ſua, quam 
Tomas Trevor Miles, attornat. domini regis nune general. qui pro 
eodem domino rege in hac parte ſequitur, in propria perſona ſua; et 
ſuper hoc idem Robertus Williamſon, allegando error. præd. per 
ipſum Rob'tum ſuperius in forma pred. allegat. pet. quod præd. 
mas Trevor, qui ſequitur, Cc. ad error, pred. reſpondeat, &c. 
Et ſuper inde dictus attornat, domini regis nunc general. qui ſe- 
quitur, &c, dic. quod nec in record. et proceſſ. prad. hi bit. in 
przd. camera concilii juxta ſcaccarium ptædict. vocat. Le" Councell - 
Chamber, nec in _redditione pred. judicii, ' fic, ut præfertur, per 
dictum dominum cuſtodem. magni figilli | A»gl. in eadem camera 
concilii juxta ſcaccarium præd. reddit. in ullo eft errat. Et pet. 
quod curia parliamenti pred. hie procedat ad examinationem tam 
record. et proceſſ. præd. habit. in pred. camera coneilii juxta ſcac- 


.carium præd. et redditioh,. judicii pred, fic, ut præfertur, per dictum 


dominum cuſtodem magni ſigilli Angl. in eadem camera concilii : 
juxta ſcaccarium præd. reddit. quam mater, præd. per predict, 
Rob'tum Williamſon ſuperius pro erroribus affignat, et allegat. et quod 


judicium prædict. ut prefertur, per dictum dominum cuſtodem 


magni ſigilli Angl. reddit. in omnibus affirmetur, c. Thomas Trevor. 
Et quia cur. parliamenti nunc hie, ſcilicet, apud Vm. præd. in 


com. Midd ' aſſemblat. de judicio ſuo de et ſuper præmifſ. red- 


dend. nondum adviſatur, dies inde dat, eſt tam pred. Rob'to Wil-. 
liamſen, quam pred. Dem., Trevor. militi, qui pro eodem domino 
rege in hae parte ſequitur, c. cotam domino rege, in eadem cut. 


uſque ad diem Martis, vieeſimum tertium diem Januarii ex tunc 


prox; ſequen. apud Vim, in com. Mida x, de judicio ſuo inde 


audiendo, eo quod eadem cur, nondum c.; ad quem diem, coram 
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 gover iment of that iſland. | WE 
I did indeed expect that Mr. Fabrigas's counſel would have called witneſſes to 
Contra lit the very extraordinary account thoſe gentlemen had given, which the 


"the mifinformation given by th 


{a thercſ of the iſland; but is under the 


| for a conſider able n 


\ 


162 - 29. Proceedings in the Court of Common Pleas by Mr. Anthony Fabrigas, againſf | 


domino rege, in cur. parliament. pred. ven. tam præd. Reb'tus 
« Williamſon MN pred. Thoms # 


Ss > 


s Trevor, qui pro eodem domino re 
* in hae parte ſequitur, in propriis perſonis ſuis; ſuper quo, viſ. % 


40 per eandem cur. parliamenti nunc hie plenius intellectis omnibus 
«c 


ſingulis premiſ. maturaque deliberatione inde habita, . videtur 


„ ejdem cur. parliamenti nunc hic, quod in recordo & proceſſ. præd. 


44 habit. in pfad. camera concilii juxta ſcaccarium, ac etiam in red- 


% ditione judicii per dictum dominum cuſtodem magni ſigilli Ang/. in 
% eadem camera concilii juxta ſcaccarium ptæd. reddit. manife 

« errat. Ideo conſ. eſt per eandem cur. parliamenti, quad pred, judi- 
« cium revocation, in pred. camera concilii juxta ſcaccarium vocat. 


Le Comncell Chamber, per dictum dominum cuſtodem magni ſigilli Arg, 


reddit. revoceturz adnulletur, & penitus pro nullo habeatur; & quod 
„ præd. judicium per predict. baron, de ſeaccario predict. in form, 
„pred. reddit. in omnibus affirmetur, & in omni tuo robore ſtet & 
c effectu ; & quod idem Rob'tus Williamfon ad omnia quæ ipſe occaſigh. 
e præd. judicii revocation, in predict, camera concilii juxta ſcaccarium 
**.reddit. amiſit reſtituatur, Cc. Super quo, record. & proceſſ. præd. in 


© eadem cur. parliamenti in premiff. habit. in cur, ſcaccarii præd. pro 
„ executione fuper predict. judic, baron, pred. in præd. cur. fcaccari 


„ præd. pro præfat. Rob'to Williamſon fiend. & exequend. juxta for. 
© mam & effectum judieli pred, remittuntur. “ 


XXIX. Proceedings in an Aion by My. Au rHONY Fanricas, againſt Lieutenant-General MosrTyy, 
Governor of Minorca, for falſe Impriſonment and Baniſhment ; ff in the Common-Pleas, and 


afterwards in the King's Bench, 177 3, and 1774. 


. ge, - (61. 


[The following Caſe is taken from the trial, which was printed from the notes in Hort. band of Mr. G urney, ſoon 
after the hearing. From the addreſs to the bookſeller, which preceded the trial, it is-plain, that Mr. Gurney - 
was employed to take notes for the plaintiff, and that the trial was publiſbed by the plaintiff or bis friends.] (a) 


In the Common Pleas, Guildhall. | 
Anthony Fabrigas, gent. plaintiff. 
John Moftyn, 772 defentlant.. 
8 Counſel for the Anden. 


Counſel for the plaintiff, | 
Mr. Serjeant Glynn, Mr. Serjeant Davy, 
Mr. Les, Mr. Serjeant Mod, 
Mr. Groſe, = Mr. Serjeant Walker, 1 


Mr. Bulier. 


The court being ſat, the jury were called over, and the following were 
ſworn to try the iſſue joined between the parties. N 
Tamas Zachary, elq. Mr. Thomas Bowlby, 
Thomas Ajhl:y, eſq. Mr. John Newball, 
David Pewel, eſq. Mr. Tebn King, 
Walter Eaver, is Mr. James Smith, _ 


Mr. William Tomkyn,  Wilkam Hurley, eſq. 1 


Mr. Gilbert Howard. 


ME.” Mr. PECKHAM. 


FAY it pleaſe your lordſhip, and you gentlemen of the jury, this 
| is an action for an aſſault and falſe impriſonment, brought by 
= T4. Anthony Fabrigas againſt Fobn Ad:/iyn, * The plaintiff ſtates 

in his declaration, that the defendant, on the firſt of September, 1771, 
with force and arms, made an aſſault upon him at Adinerca, and then and 


74 The title of the proceedings firſt publiſhed, beins only the trial of the cauſe 
at ni priws N juſtice Gould, who ſat as chief juſtice of the Commun Pleas, 
W thus expre n | |; | ; 13 
he at large ina wo on an action brought by Anthony Fabrigas, gent. 

againft lieutenant-gener John M » governn of t 52 

the firſt regiment of dragoon ds, and one | Sad grooms of his majefly's bed. chamber ; 
for falſe impriſonment aud bani/hment from Minorca to. Carthagena in Spain, Tried 
before Mr. juſtice Gould, in the court of Common-Pleas, in Guildhall, London, on 
the 13th of July, 1773- Containing the evidence verbatim as. delivered by the wwit- 
neſſes 3 qvith all the ſpeeches and arguments of the toun/el and of t he court. 

| re the trial there was the following addreſs to the bookſeller. 


em very glad to find you are going to publiſh the trial between Fabrigas 


and Meyn, as the knowledge of the particulars of this intereſting cauſe muſt be 
worthy the attention of the publia. bs | 
A have paſſed a great part of my life in Minorca, and have ſome knowledge of 


_ the parties, I was induced from curioſity with many others to attend this trial at 


Cnildball, where I was greatly ſurprized to hear the account given by governor 
ns witnefſes,  Meff. Wright and  Mackellar, of the conſtitution. and form of 


might calily have done by any perſon who had the 
tuppole they did not, either from thinking the ſubje@ immaterial to their caſe, or 
pokaps to preſerve to Mr. ſerjeant hun the cloſure of the trial by that moſt elo- 
quent and maſterly reply with which it was concluded. 1 ; 
Whatever the motives of Mr. Fabrigas's counſel might be for leaving this ac- 
count uncontradicted, 1 think it very material that the world ſhould not now be 
miſled, as they would be, ſhould they read the evidence of theſe gentlemen, and not 
be informed of their miſtakes; I call them miſtakes; for however extraordinary 
ſome parts of their depoſitions may appear to an obſeryant reader, I am unwilling 
to charge them with any other crime than ignorance. 50 he: 7 
© Tam therefore induced to trouble you with this letter, that (if not top late) you 
may publiſh it with the trial; my ſole objeR'is, that the public may be apprized of 
ele gentlemen.” I do not expe that the bare con- 
tradiction of an anonymous perſon ſhould overſet the declarations upon oath of two 
gentlemen giren in open court. All I mean la, to apprize the $9 af the truth, 
and to leave them to make ſuch farther inquiry as they ſhall thin 
The purport of that part of the evidence given by 
to diſpute, was, that a part of the iſland called the -arraval of St. Philip's is not un- 
der the juriſdiction of the magiſtrates, nor governed, by the ſame laws which; prevail 


ſt knowledge of the matter. 


t. 


law but his will and pleaſure. 


3 


| 


| 


* 


Hand of Minorca, colonel of 


thoſe gentlemen, which I mean 


authority of the governor, and has no 


bend ſeem that fo very extraorditary's conftitition 46 abſotute deſpotiſm 
umber of inhabitants, in a country governed by law and which 


val as 


there impriſoned him, and cauſed him to be carried from Minorca to Car- 
thagena in Spain. There is a ſecond count in the declaration, for an 
aſſault and falſe impriſonment, in which the baniſhment is omitted. 
"Theſe injuries he lays to his damage at 10,0007. To this declaration the 
defendant has pleaded, not guilty; and for further plea, has admitted the 
charges in the declaration mentioned, but juſtifies what he has done, b 

alledging that the plaintiff endeavoured to create a mutiny among the in- 
habitants of Minarca, whereupon the defendant, as governor, was oblig- 


ed to ſeize the plaintiff, to confine him ſix days in priſon, and then to 


baniſh him to Carthagena, as it was lawful for him to do. To this plea 


the plaintiff replies, and ſays, that the defendant did aſſault, impriſon, 


and baniſh him of his own wrong, and without any ſuch. cauſe as he has 
above alledged, and thereupon 12 is joined. This, gentlemen, is the 
nature of the pleadings. Mr, ſerjeant Glynn will open to you the facts on 
which our declaration is funde. and if we ſupport it by evidence, we 
ſhall be entitled to your verdict, with ſuch damages as the injury 
requires. ? | | | WE | 

| Mr. ſerjeant GL VN NW. 

MAY it pleaſe your lordſhip, and you gentlemen, of the jury, I am of 


- | counſel in this cauſe for the plaintiff, Gentlemen, this is an action that 


Mr, Fabrigas, à native and inhabitant of the iſland of Minorca, has 
brought againſt the defendant, Mr. Maflyn, his majeſty's governor in 
that iſtand, for aſſaulting, falſe impriſoning, and baniſhing him to a fo- 
reign country, the dominions of the king of Spain. Mr. Maſiyn has, in 
the firſt place, pleaded that he is not guilty. of thoſe injuries; in the next, 
he has offered this juſtification for himfelf, that the vlaintiff, Mr. Fabri- 
gas, was guilty of practices tending to ſedition, and that Mr. Meftyn, for 

1 | | | ſuch 


is part of the dominions of the crown of Great Pritain, ſhould have had ſome very 
urgent and apparent cauſe to make neceſſary that flavery which Enyli/men abhor, 
and if it exiſts, muſt have been eſtabliſhed by ſome particular proviſion. If it had 
been ſaid, that in the fort of St. Phillip's, in time of actual fiege, an abſolute mili- 
tary government muſt prevail, the objects and thę reaſons CORE be underſtood, 
But to ſay that in time of profound peace not Ne the inhabitants of fort St. Philly's 
but all thoſe of the arraval, which contains a large diſtrict of country, with many 
hundred inhabitants, living out of all reach of the garriſon, ſhould be ſubject not to 
military government, for that has its written laws and forms of trial; but to the ab- 
ſolute will of the governor, without any law or trial, is in itſelf ſo abſurd, and ſo 


| contradiCtory to every idea of reaſon, juſtice, and the ſpirit with which this country 


governs its foreign dominions, that, I truſt, my countrymen will not believe ſuch a 
monſter exiſts in any part of this empire, without better proof than the information 
HW geil cnn nn DR Eg err | 
I would not bave the reader think that this ſtrange idea originated in the brain 
of Meſſ. Wright and Macke/lar, for I know it is a favourite point, which the governs 
of Minorca has endeavoured to eftablith.z not fo much, I believe, for the pleaſure of 
exerciſing abfolute authority, as on account of ſome good perquifites which he eu- 
joys, und which can be defended on zo other ground. . 

Jo eſtabliſn this, it has been endeavoured to alter the ancient diſtribution of the 
diſtricts or terminos of the iſland from four to fivdve. 

The four terminos of Cieutadella, Alayor, Marcadal, and Ma bon have their ſe- 


parate magiſtrates and juriſdictions, and comprebend the Whole ifland. The arr. 


val of gt. Phillip's was always a part of the termino of Mater; in order therefore 
to eſtabliſh} the governor's. claim, it became neceffary io ſet up the arraval of N. 
Phillip's as a ſeparate and diſtinct terming. / If this could be done, it ceaſed to be 
within the juriſdiction of the magiſtrates of the iNland,. who have. power only in the 
four terminos, and accordingly Meff. Wright and Mackeliar advance, that there de 
five terminos inſtead” of four; but thofe who are acquainted with the iſland well 
know; that this is 3: modern invention ; that iu the records of the country, there 
is not the leaſt foundation for ſuch an idea; on the contrary, that every proof 0 
the reverſe exiſts, The inhabitants of the arraval are ſabje& to the particular jurals 
of Mahon, they differ in no reſpe& from the other inhabitants of that termin 
and the Judges poſſeſs and exerciſe the ſame juriſdition and authority in the ala, 
ey do in the other parts of the iſland, which could not be the caſe, if the 
claim ſet up by the governor really exiſted. CS F ; 
No proof whatever has been or can be produced that this claim has any faundi* 
tion ; no# indeed did Meſſ. Wright and Mucke/lar attempt'to give any but their 0%" 
aſſertions. The only thing that had the-leaſt fimilitude to proof, Was their ſayint, 
that in one inſtange the officer acting as coroner to examine a corpſe thut had met 
with a violent death in the arraval, aſked the governor's leave before he proceedes. 
This fact I do not pretend to diſpute, it proves nothing; and. was evident!y oul 
a mark of reſpect, which it is no wonder magiſtrates in that ifland pay to a govern 
who really has ſo much power. But to have made this amount to any e 
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complains of as a grievance. This Mr, M-/tyn takes upon him to inſiſt, in 


ſtrictions, to the produce of his lands, and to ſuch profit as by his in- 


morning Mr. Fabr igas was ſuddenly taken from his houſe by a file of ſol- 


| horrid dungeon, was this man detained without any previous accuſation, 


leis unneceflary for me to ſtate particularly the preciſe time that this im- 


nor, as his plea ſtates ho was well authorized to do, committed him to 


soßen great and wanton waſte of your time, if I ſhould ſay a great deal 


eh miſbehaviour, by his ſole authority as governor, thought proper to 
ke upon. him as @ puniſhment, what' Mr. Fabrigas, in his declaration, 


an Beli court of juſtice, is the juſtifiable exerciſe of an authority de- 
rived from, the crown of England. And the facts which he undertakes 
thus to juſtify, are, in the firſt place, a length of ſevere impriſonment 
upon a native of the iſland of Minorca, a ſubject of Great Britain, living 
under the protection of the Engliſh laws; and, ſecondly, by his ſole au- 
thority, without the intervention of any judicature, the ſending him into 
exile into the dominions of a foreign prince. Gentlemen, ſome obſer- 
vations muſt ſtrike you upon the very tate of this plea; they muſt alarm 
ou, and you muſt be anxious to know the particulars of that caſe, to 
which, in the ſenſe of any man who has received his education in this 
country, or ever converſed with Engliſhmen, it can be applied as a juſtifi- 
cation; that caſe, therefore, I will ſhortly ſtate to you Mr. Fabrigas 
is a gentleman of the iſland of Minorca, o as good a condition as any in- 
habitant of that ifland, of as fair and unblemiſhed a character too as that 
iſland produces. It is however enough, for this preſent purpoſe, to ſay 
"hat Mr. Fabrigas is a deſcendant of the antient inhabitants of Minorca : 
that he lived there under the capitulated rights : that, as ſuch, the na- 
tional faith was pledged for his enjoyment of thoſe rights that his anceſ- 
tors capitulated for; but what is of more conſideration, being born in 
Minorca ſince its ſubjection to the crown of England, he was a free- born 
ſubject of England, and claimed, as his birth- right, the privileges due to 
that character, and the protection of the Exgliſi laws. There was a par- 
ticular ſtipulation upon the ſurrender of the iſland, that every occupier 
or poſſeſſor of land ſhould be intitled, under certain regulations and re- 


duſtry he could make of them. Upon that ground a diſpute aroſe, to 
which alone can be imputed the diſpleaſure of Mr. Miaſiyn towards the 
laintiff, and the treatment he received from him, in the progreſs of it. 
r. Moſiyn, as governor, was appealed to, and his good-nature appeared 
to be ſo ſerviceable to the adverſary of Mr, Fabrigas, that early in the 


diers, and by. them conducted to a dungeon, unaccuſed, untried, un- 
convicted. Thus, without any form of judicial proceedings, this gen- 
tleman, who then lived in eſteem in the iſland, finds himſelf all of a ſud- 
den committed to a dungeon, a dungeon that was made uſe of only for 
the moſt dangerous malefactors, and that only when they were ready to 
receive the laſt of puniſhments. In this gloomy, damp, diſmal, and 


without any call upon him to make his defence, or being informed there 
was any crime or offence that was alledged againſt him, and without any 
notice either to him or his family. When he found himſelf in priſon, 
there was humanity enough in the breaſt of the keeper of that priſon to 
accommodate him with a bed; but it ſeems that accommodation was by 
the power of that iſland thought too much for him, and the bed was 
taken from him; a check was given to the len ity of the keeper, No no- 
tice having been given to his family that they might viſit or adminiſter 
comfort to him; he did, by humble requeſt, defire that his wife might 
be permitted to viſit him: that conſolation too was denied him. In this 
manner was Mr. Fabrigas deprived of his liberty for a confiderable time. 


priſonment continued; that you will hear from the witneſſes. Nor does a 


caſe like this depend upon minutes, hours, or days, but this is the nature | 
and kind of impriſonment that Mr. Fubrigas endured: ſo cloſely watched 


that no man could have acceſs to him, deprived of the conſolation of his 
family, ſevered from all communication with his friends, relations, or 
acquaintance, that could adminifter the leaſt comfort to him. For ſeve- 
ral days did this man continue under this impriſonment, nor did his ſuffer- 
ings determine with it; his removal from the dungeon was only a ſubſti- 
tute of one ſp<cies of cruelty in the place of another: for the inſtant he 
was taken from priſon, he was carried by the ſame arbitrary and deſpotie 


wer on board a ſhip, without any previous notice, without any time 


owed him to prepare for his departure, without the ordinary viſit or 
comfort of friends and acquaintance, from whom he was probably to be 
ſeparated for ever. Thus was this man taken from his native country, 
and the inſupportable hardſhips of a dungeon were followed by an entire 
expulſion from his 8 and every thing that was dear to him: he was 
ſent inſtantly on board a ſhip by force, and carried to Car thagena, a foreign 
country, under the dominion of the crown of Spain. This is the nature of 


Mr, Fabrigas's cale.—Now, gentlemen, for a moment, let me remind you of | | 


the pretence under which this impriſonment is inflicted. It is ſaid Mr. 


abrigas excited (edition, or attempted to excite ſedition ; that he ated or | 


poke in a turbulent and mutinous manner; and therefore that the gover- 


priſon, and baniſhed him out of the iſland; or rather committed him to 


beiten for the purpoſe of baniſhing him out of the iſland, for I believe | 


that is the true ſtate of his plea. Gentlemen, you would juſtly accuſe 


for the purpoſe of exculpating Mr: Fubrigar from the charge and impu- 


Lieut, Gen, Moſtyn, for falſe Tmpriſonment and Baniſhment. 


Mien that js thrown upon him in this place, becauſe I am perſuaded 
6 i 8 5 \ N 5 TY : ; . r g 
eit ſhould have been ſhewn, that the like attention was not paid to the governor 
eben, and In other parts of the iſland. The truth is, that the inhabitants are 
dependant on the military, that I have known the ſame civility ſhewn in another 
Mit e the illand to the officer who happened, to command there, but certainly 
without any intention of W him their authority as magiſtrates, | 
Mell. Wright and Mackellar M fid, that the Minorgmins claimed to be governed 
times by the Eng/;/, and ſometimes by the Spam/b laws, as ſuited beſt for the 
een but infinuated that the Speni/h laws prevailed, and that by them the go- 
mor had a right by his ſale authority to baniſh, | - AS 


; Mi co red count reſerves its 
Te fact moſt undoubtedly 15, that Mixorca, a conque 8 and this publication will he ſufficient to induce adminiſtration to conſider 


ſome better ſecurity for the ſafety of their per- 


ent (the Spani/>) laws, till the conqueror chuſes to give them others; 

refore as Bet * not given them others, it ie true the Ner- r do *** 
wiin Minorca, both in civil and criminal matters, among themfelveus but it is 
ue that they have the protection of the Fuglih laue ly 28 


Nungt be amenable to their local laws, and that however deſpatically's 
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that you, an Englißb jury, if 3 were ſitting in judicature upon the cafe 
of confeſſedly the vileſt of offenders, yu would not ſuffer the atrocity of 
the offence to mitigate that cenſure. and animadverfion which is due to a 
behaviour like this of the governor's. In private juſtice to the character 
of Mr, Fabrigas, and not as the leaſt relating to any queſtion here to be 
tried, gentlemen, I will ſtate to you upon what grounds and pretence 
this mutiny is alledged againſt Mr, Fabrigas.— Mr. Fabrigas, as I have 
told you, claimed, among all the other inhabitants and poſleflors of lands 
in the iſland, a right of ſelling the produce of his lands, under certain 
reſtrictions. The produce of the lands is chiefly wine: Mr. Fubrigas had 
a conſiderable quantity. His majeſty, by his proclamation, had given free 
liberty to the inhabitants of that part of the iſland where Mr. Fabrigas 
lived, to ſell their wines, the price being firſt ſettled by the authority of 
the governor :—that price is called the afforation price. Notwithſtanding 
his majeſty's proclamation, by an act and order, not of governor Maſtyn, 
but of his lieutenant-governor, there was a prohibition that no wine 
ſhould be ſold without the immediate authority of the muſtaſtaph. An 
application therefore, by Mr. Fabrigas, was made to this officer, either 
to permit him to ſell his wines under the afforation price, which would 
be for the general relief and benefit of the iſſanders, and of the garriſon, 
or that he himſelf would buy it at a fixed price. This officer refuſed to 


comply with either: Mr. Fabrigas therefore was reduced to the neceſſity 


of making an humble application to governor Moſiyn, to permit him this 
alternative, either to ſell his wine under a certain afforation and regu— 
lated price, or that the government would buy his wine of him for their 
uſe, or the uſe of the garriſon. This petition was thought reaſonable at 
firſt, and had a kind anſwer; it was received, and it appears to have 
been taken into conſideration, but nothing was done in conſequence of 
it, Mr. Fabrigas therefore repeats his application, and he receives encou- 
ragement to expect that the reaſonableneſs of his petition would be taken 
into conſideration, and that he ſhould be at liberty to ſell the produce of 
his land, But, gentlemen, at laſt this anſwer was given to Mr, Fubrigas : 
that if it appeared to be the ſenſe of a conſiderable number of the inhabi- 
tants of the iſland, that it was for their benefit that ſuch permiſſion ſhould 
be given, his application ſhould be complied with. Mr. Fabrizas then 
prepares ſuch a petition ; he gets it ſigned, and he preſents it to governor 
Mojflyn. Now, gentlemen, here it is impoſlible to ſtate what paſſed be- 
tween the parties. If jt can be pretended that there was any thing 
mutinous, menacing, or improper, in this laſt petition, I preſume that 
petition will be produced to you, and it will ſpeak ſor itſelf ;; but ſome 
indignation was conceived by governor Mo/tyn againſt the plaintiff, Mr. 
Fabrigas, which produced that ſtrange, unaccountable, unwarrantable, 
and alarming conduct, which we now, by evidence, impute to Mr, 


Moſiyn. For gentlemen, inſtantly upon this, Mr. Fabrigas is conducted 


in the manner before-mentioned to that horrible dungeon, where he con- 
tinues for a conſiderable time under ſuch orders as I have ſtated to you, 
till he was hurried on board a ſip, and was conveyed to Carthagena in 
Spain, Here, for the firſt time, he receives intelligence of what was the 
provocation that he gave, what was the ground of ſuch treatment of 
him, what charge was imputed to him, by what authority he was ſo de- 
tained and ſo treated: for here appears a letter under the hand of gover- 
nor Moſiyn, avowing this act, and telling him that he thought it neceſ- 
ſary and expedient, for the puniſhment of his offence, to ſend him into 
pou) and to direct him to be conveyed to Carthagena in Spain. Here 
then you find the governor avowing the whole; and if he did not avow the 
whole, you could have no doubt under what authority theſe things were 
done; becauſe you will hear from all, that they cannot be done but 
under the authority of the governor, Then, gentlemen, the impriſonment; 
and the ſending this man into exile, are the acts of governor Meſiyn. The 
impriſonment under ſuch ſtrange aggravating circumſtances of horror and 
ignominy, and the ſending him without notice, without time for prepa« 
ration, without giving him the opportunity of paying the leaft attention 
to the concerns of his eſtate and family, into exile; theſe, gentlemen, 


we now preſume to treat as the acts of governor AMaſyn; and the gover- 


nor ſays, he is juſtified in ſo doing, as governor of Minorea. I ſhould be 
glad to know upon what idea of juſtiee the governor grounds that pretence. 
1 conceive, that in this caſe, there cannot be the leaſt colour or pretence 
of any 


ings. e Aaliyn, after having been guilty of this outrage to 


the plaintiff, would have acted much better, if he had nat added this 


inſult to the laws of his country, by aſſuming an authority incom- 
patible with the leaſt poſſible idea of juſtice that 2 enters 
tained in this or in any country whatſoever, Gentlemen, if gover- 
nor Moflyn complains that juſtice is not done to his defence 
his plea, that he is ſettered and embarraſſed by it, and could now 
juſtify his conduct upon better grounds, we will freely give him the op- 
rtunity of doing it; he ſhall doit in what character he thinks proper. 
[f he has acted under the colour of any judicial proceedings in civil ju- 
dicature, let choſe proceedings be produced, let him deſert and 42315 
the ſhameful plea that he has preſented; he has even our liberty to do it. 
If the governor means to be juſtified in his military character, I wand not 
tell you, gentlemen, that it is neceſſury in that character, that there 


* 


goveruor may formerly have acted, it cannot he the law of Souing, or of any country 
js it is contrary to natural juſtice) that a man thould be condemned and 


niſhed without either trial or hearing, | | | 
It would have been eaſy. for governor Meyn, if Me. Fabrigas had committed. a 
crime, to have followed the made of proceeding, eltabliſhed there in criminal caſes, 


which is for the advocate fiſcal to proſecute in tne court of royal government, Where 


the chief juſtice criminal js the judge. 
© If I was not afraid of {ſwelling this let 


afraid of iwelling this | ter to too great a. length, 1 ſhould make 
more remarks on what paſſed at this trial 


, and point out many more Inſtances of 


power unjultifiably afſumed by the governors. But I hope that what 11 5 from 
the 


ſtate of 
this iſland, and give the i 
ſons, and enjoyment of. their property; for, excluſive ol the meanuels zhere is in 
ill ufing thoſe. who cannot reſiſt, it is undoubtedly the beſt policy, | 
aud ftability of our empire, to make all ite dæpendeneies happy. 


4 * , S 43 - 1 & 4-1 
18 : : 
2 . i 1 
* * 


2 n 3 
4 + 5! YN 4 4 1 3 * 3 185 ba n 
% 4 


udicial examination, or the leaſt form 1 proceed- 


for dhe endun 


, : bl 3 - tk 
mould 
| 4 * F 


11 * £ 
% *. # 4 i py 
\ | 3 
* * » 
: 


164 | 29. Proceedings in the Court of Common 


ſnould be judicial proceedings likewiſe of a military court of juſtice, I will 
be bold to ſay, that the idea governor Mflyn has adopted, that the lives, 
fortunes, and being of the inhabitants of the iſland of Minorca are at his 
mercy, and that by his ſole authority he can inflict bonds and impriſon- 
ment on any inhabitant of that iſland, is the ſingle idea of governor 
Maoſtyn; and I ſay the governor does not, in this caſe, talk like a military 
man, for his ideas are as foreign to the notions of a ſoldier, as of a law- 
yer. Gentlemen, this is the nature of the caſe that we {ball offer to you, 
and which we ſhall produce in proof to you againſt governor Maſtyn: 
ah impriſonment, if it had been attended with all the circumſtances of 
comfort that could have been adminiſtered to a perſon in that ſituation, 
unjuſtifiable, and without colour or pretence of legal authority, ſufficient 
to entitle this gentleman to call for conſiderable damages from a verdict 
of a jury a baniſhment. into a foreign country of a ſubject of England, 
iatitled to be protected, to whom the laws cannot be denied without 
breach of public faith, and a dangerous wound to the general ſyſtem of 
our conſtitutional liberties. Thus, by the ſole authority of governor 
Mytlyn, without pretence of judicial examination, was Mr. Fabrigas ſent. 
into baniſhment. If all other circumſtances were away, the being ſent 
out of his native country by an arbitrary act of the governor of that 
iſland, is ſurely ground enough to call for the moſt conſiderable damages. 
But, gentlemen, you are to add to it every circumſtance of diſcomfort. 
He was, during the whole time of his impriſonment, kept in a gloomy 
dungeon; no circumſtance of ignominy that could affect the mind of a 
man of feeling was omitted: he was put into a place ſet apart and de- 
ſigned only for the reception of the worſt of malefactors, ſecluded from 
any converſation or communication with his friends or acquaintance, his 
neareſt relations, his wife or his family, deprived of the comfort of a bed, 
and obliged, for a conſiderable number of days, to ſubſiſt upon bread 
and water. This is a cafe of the moſt unparalleled cruelty ;. the moſt in- 
genious circumltances of torture being added to the moſt unjuſtifiable and 
the moſt lawleſs exertion of authority, that I am perſuaded has ever ap- 
peared before any court. If governor Maſiyn can fupport the powers of 
this claim, and vindicate himſelf, as governor, by the plenitude of his 
powers, and that the ſole judicature of the iſland reſides in his perſon ; if it 
was for a moment »oſſible for you to entertain the idea of the legality of 
ſuch a power being placed in any man, in conſequence of an authority de- 
rived from the crown of England: I ſay, if it was poſſible for you to con- 
ceive that ſuch a power could exiſt; try him even by that rule, try him by 
that rule, and he's without excuſe; for the moſt deſpotic, the moſt 2 
and uncontroulable power that is ever exerciſed, profeſſeth at leaſt to a 
by calling upon the party accuſed to make his defence, and I believe in 
no part of the globe is it looked upon as juſt to condemn a man unheard. 


Let general Mo/iyn travel into A/ia, or viſit his neighbours on the con- 


tinent of Barbary, he will not find examples there to juſtify his conduct, 
in any of the powers aſſumed, or in the uſe he has made of them: for if 
their powers are not circumſcribed or reſtrained by any laws; if they act, 
as the general profeſſes he has a right to, by their ſole will and pleaſure ; 
if that is the rule of their government, yet ſtill there is an idea of a prin- 
eiple of natural juſtice that ſhould govern their proceedings there; at leaſt 
an appearance of it they are anxious to produce. I never heard in my 
life that it was the avowed privilege of any country, that a man ſhould 
be charged with an offence, that he received the. puniſhment. for that 
offence,. without the offence being explained and ſtated. to him, and an 
opportunity given him of hearing the charge and the evidence by which 
it was produced; but this is the caſe of a tranſaction in the dark, a ſecret 
indignation conceived, , that indignation immediately followed by the moſt 
horrid exertions of power upon the perſon of Mr. Fabrigas—committed 
to a dungeon, and unapprized of the charge againſt him till ſent out of 
his native country, and upon the Yoyage to the deſtined: place of his 
baniſhment. The-offer made to general Meſhyn not to tie him down 
merely to the juſtification. ſpecified in his plea, but to give him leave to 
offer: any Janes that may be conſiſtent with the idea of civil or 
military juſtice, may be called inſidious, becauſe I muſt diſbelieve every 
thing ſuggeſted on any truſt, if I think the offer can be of no benefit to 
him if wanted; but it may be added to it, Governor, take your ideas of 
law from Barbary or Turkey, produce your precedent, India or negro law, 
you are ſtill unable to juſtify your conduct.“ Gentlemen, theſe are the 
circumſtances we are to lay before you in evidence. The governor may, 
if he pleaſes, endeavour to charge this gentleman with mutiny. If he 
does, I preſume he will adduce his proof of it. But if it was poſſible to 


decide that Mr. Fabrigas was a mutinous man, though the reverſe of that | 
character is but juſtice to him; nay, if you could decide that he was the 
worſt and moſt N of offenders, governor Moſiyn's conduct is ſtill | 


deſtitute. of any colour of juſtice or law. His conduct is totally un- 

| warrantable, and the pretence he has here ſet up, that he is a prince with 
a power unbounded and unlimited by any rule or law whatſoever, that 
he is authorized to act by his own will and pleaſure, muſt repreſent this 
caſe in ſo alarming a light to you, that I am perſuaded that you, who 
have taken your ideas of law and juſtice from converſation with Engliſb- 
men, and obſervation on the Enghþ conſtitution, will give all attention 
to the particular ſufferings of the man, as well as to what you. owe to 
ourſelves, your country and poſterity; and we truſt, even in the very 
beſt conſtruction that is poſſible to put on governor Ans conduct, 
that you will think the damages laid in the declaration are not ex- 
travagant, ; , RI RS 5 eee 5 l 
Bae CUNNINGHAM. Examined by Mr. Le. 
Vou are in ſome military capacity l. Ves. 
, Was you in the year ſeventy-one in the iſland of Minorca? 
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N Acting ſerjeant major for the royal artillery, W 
„ 55 Un you remember Mr. Anthonia Fabrigas being at Minorca 
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Pleas by Mrs Anthony Fabrigas, again/t 


2 Do you recollect any orders at that time coming in any boy', 
name touching his confinement? | 

A. There was a general order given us, that three more men ſhould be 
added to the artillery guard. | 

Court, Have you that order:. No. | 

Was it not your office as ſerjeant major to tranſcribe that order 
into your book ? | 
A. I gave that order out in the company's order book. 

85 'T's whom does the cuſtody of that order book belong ? 

When the books are written out, they give them to the captain to 
whom they belong. 
| 85 POP put three additional men ſentry upon that occaſion ? 

„ Fes, 

Court, Why? | 

A. To do duty upon the priſoner Mr. Fabrigas. 

Court. How long had Mr. Fabrigas been in cuſtody at that time when 
this order was given out? Was it immediately upon his coming into 
cuſtody, or after he had been put there ? | 

A. To the beſt of my recollection, I believe about twenty-four hours 
after he had been in cuſtody, or the evening of the Lo day; I 
cannot be certain as to that. * | 

2. You can tell us what priſon it was that Mr. Fabrigas was com- 
mitted to?—4, He was put into priſon No. 1. 

| 5 What is the general uſe of that priſon? to what is it applied? 
All the priſoners that are guilty of capital offences, or for deſertion, 
we commonly put in there. 1 

Q. Do you recollect any .circumſtances attending Mr. Fabrigas's im- 
priſonment? — Mention any that occur to you. — Do you recollect the 
manner in which he was brought or confined ? | 

A. To the beſt of my recollection he was brought by a party of ſoldiers, 


whether of the 25th regiment or the 6th, I can't ſay; he was brought 


in handcuff'd, I think, but am not certain. 
5 How long was he confined there? | 
. As near as I can recollect, about five or ſix days. 
In that priſon ?: AJ. Yes. | 
1 8 During his confinement there, can you tell the court or jury 
whether he was permitted to be viſited by his wife or family? 
A. No: the ſentries had orders that he ſhould” have no converſation 
with any body but the prevoſt marſhal. | | 
2. Do you know of any orders that he ſhould not be ſeen but by the 
prevoſt marſhal ? | V 
A. The ſentry informed me that was his orders; beſides, it was put 
into the general orders too. 1 
Mr. Serjeant Davy. If you mean to affect the defendant with that, you 
ſhould produce the order. _ 5 | 
Mr. Zee. Well then, we ſhall produce it. 


8 


2. In fact, do n know whether any body was permitted to viſit 


him but this prevoſt marſhal ? _, 8 ; 
A. 1 don't know of any ; if they did, it was contrary to orders. 
9 Do you know if any body applied to ſee him; | 

His wife applied to ſee him, but was refuſed, as I was informed. 
2. What is this prevoſt marſhal? ' | . 
A. One that has the charge of all priſoners that are confined for 
capital crimes ; he has the keys of the priſon. f 

. Is this an executioner too, as well as a gaoler?— A. No. 

Can you tell us the cauſe for which this gentleman was com- 

mitted the occaſion of it ?—Y. I cannot. 5 
| 1 Do you know what Mr. Fabrigas is? 
A. He is an inhabitant of the iſland of Minorca. 

A native?—. Yes: a Minorguin. | 
Do you know whether Mr. Fabrigas is a man of any property, or 
was a grower of any vines upon that iſland? Do you know in what 
manner he lived ? | gk 

A. He lived like a gentleman there. 5 
85 Was you acquainted with any diſputes touching his liberty to 
ſell .his. e | | 
%S / b. 
2. Do you know any thing of what happened to him after his con- 
finement in this priſon? what became of him after ? 6 OT 
A. He was ſent out of the iſland. 3 
Do 200 know of your. on knowledge? 
A. I did not ſee him taken away. | 
Do you know of any orders touching his being ſent ? 
j orders... 0G 53 
2. You being at St. Phillip's at this time, when, he was in priſon, you 
can. tell us whether he was tried for any offence previous to his commit- 
ment there, or after? * 2" 58 35 
A. No: he was not tried. r. 
TCroſi- examination by Mr. Serjeant Davy. 
: 2 How. long had you known this Fabrigas before the time of his be- 
ing brought to this priſon? _ | 
A. I had ſeen him different 
and nine years. wry i: 4 „ 
9. I wiſh to know in the firſt place whether he was a quiet ſubject, 
or otherwiſe? e in 
A. T never heard any thing to the contrary, rp 
: 5 What? but that he was a quiet, :noffeaſive ſubjea? _. 
T never heard to the contrary. gg. | 
' 35 He was looked upon as a very good friend to the garriſon, I believe! 
„ I really can't tell what he was; he was an inhabitant of the iſland: 
I don't know. that ever I ſpoke to him in my life. ee 


iy 


times, being in the iſland for between eight 


- 


; >; What part of the iſland did he live in ?. 
1 At de. Phillips. ns OMe pre 4 


h — : A . 5 0 * tis 2 A 4 if 
12 There it was he was impriſoned, I preſume? + 


Ves: he was brought à priſoner to St. Philly's caſtle,” —@ 


= WS 1 ſerjeant major at the time he was ſeized and taken into 
25 5 cuſſody ' . : 
| | 


I was, when I ſaw. him brought into priſon. | 


Al think you ſay you have been in the iſland ve years? 5 
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Liuur. Gen. Moſiyn, for falſe Impriſonment and Baniſhment. 


18. 


@uine ea | e ee 
1 0 — here bene Mr. Ann was appointed governor ? 


of Then you was t 
— was there i in governor Johnſton's time A. Ves. 


* Was you there in governor Blakeney's time?—4, No. 


1 0 


| 
| 
MM Jars Twespiz. Examined by Ar. Groſe, | 
What was you in the year one thouſand ſeven hundred and ſeventy- 
. A corporal in the royal artillery in the iſland of Minvrea. 
Did you. fee the plaintiff brought to the caſtle ? 
| 7 No: I did not ſee him. brought; I was a ſerjeant of the guards 
when he was delivered up to me, from the 61ſt regiment. 
Curt. Can you recollect the time: 
4. Not it was ſome time about the middle of September, to the beſt of 
7 in the year one thouſand ſeven hundred and ſeventy-one. 
In what way was he delivered? 
He was delivered to me in the priſon No. 1. 
What were the particulars of that delivery to you? in what way 
was he delivered! ? 
A. He was in but a very mean habit; for, by what I could learn, his 
Llothes. and every ies that he brought in with him had been taken from 


my 


Wt Coun fl far the defendant, That will not do. What condition was he in ? 
A. He was in the priſon; he had been in the priſon almoſt twenty-four 
Mts before he was delivered to the artillery. 
What orders did you receive concerning him? 
That I was to ſuffer no perſon to approach the grate. 
What grate?—. The priſon door. 
E] From whom did you receive theſe orders ? 
| From the adjutant lieutenant Froft ; he was our acting adjutant ; 
he read the orders. 
Not to let any one come to that grate? 

7 Or. converſe, or have any communication with him, upon any 
account. f 

2 Whoſe orders. does the adjutant lieutenant give out? 

I imagined.it was a general order, 
What do you mean by a general A 
4 Coming from the commander in chief. 
Do you mean from governor Mefiyn * 
3 Yes; he was commander i in chief then of the FREY 
„What order? | 
Zr. Serjaant Davy. Iwill give you no trouble about theſe ines: With 
ard to orders, you haye given us notice to produce the orders, The 
= is as you,contend. We mean to conceal no circumſtances. 

Gurt. I think the right way will be, as it is now admitted that this 
Was done by the defendant's order, to proceed with your parole evidence, | 
and read that at the concluſion. 

© Counſel For. the plaintiff, If. your lordſhip pleaſes, we will read the order 

of Imprilament, and the ſentence of baniſhment. | ant | 
| "T he ASSOCIATE. | 


4 


The FT is, | 
| Diiers given out to the troops in Minorca by 8 7 Moſtyn, gover- 
nor of the iſland, who arrived. the 21/0 of January, 1771. September 15: 
1 In order to 35: EA the main guard at St. Phillip” 5 which now wants a. ſentry | . 

n entrgordinary upon Antonio Fabrigas, confined. in priſin No. 1, general 
A *Moftyn orders, that three men be added to the artillery guard in the caſtle 

© ſquare, as 9 are moſt contiguous ; and that duty taken by them, the ſentry | 

mut be poſted n "ght and day, and is to ſuffer no i? on whatever to approach. 

the grate in the door of the ſaid priſon, either wh in, or have any commu- 

© nication with the pr 


e the key in his paſſeſſon. 
77 Anthony F ges de koche 


| U. Nbtbeny Fabrigas, inbabitant of the arraval » 
175 ie, governor of | Minorca, baniſhed this. 1 


7. 4 , 
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t. Phillip's 171 are x9 
and for twelve. months 
25 ihe date. hereof, not to return hither until that time is expired at auf peril, 
ar your 427 mutinous,, and inſelent behaviogr to me the gouerner, and fe or 


{364.2 in. 
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ener, the n A expe, wo ts dtd to |. 
| you remember any of 
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163 
A. If they did, they were ſure to come to ah, to aunichereat, by 
it; and I am certain mop never did. 
Tell us what his ſubſiſtence was? | 
Bread and water. | 
9. W hat ſort of ſubſiſtence has a deſerter if heis eonkged! in this a 
It is a general rule in Minorca, that deſerters and DONE even fo 
capital crimes, ſhould have proviſions ſent them; 
. What proviſions ? 
A. Such as the iſland affords, bread and beef. 
Court, Do you know whether any proviſions were brought him J 
A. I never ſaw any; there was fuch a ſtrict order, that nobody evet 
attempted it. 
U believe there was an air-hole at the top of che priſon 4. Ves. 
Was any body placed over the air-hole ? 
"No; but there was a ſentry upon a baſtion near to it, who had orders 
given him, that nobody ſhould approach this air-hole. 
py Upon what account? 
For fear any thing ſhould be dropped down to him, 
Court, Was that particularly upon this occaſion, or generally when 
deſerters were there ? 
A. No; I never heard. a circumſtance of the kind, but —__ the time 
Mr. Fabrigas was in priſon, | . 
95 Did 77 know the plaintiff ? 
Yes, 1 haye been at his houſe ſeveral times; 1* was at the iſland 
almoſt nine years. | 
95 What family had he? 
A wife, when he was in priſon, and 6 lv to the beſt of 


my knowledge. 
2, Now, during the time you have known him, have you 1 never heard 
him ſay any thing diſreſpectful of the governor ?. 


nt 7 


A. N o ʒ he only complained of his hardſhips, of his own bodily ſuſferings 
WiLLIAM Jonus. Examined by Mr. Peckham, * 
Was you at Minorca in 751? —A. Yes, | 
In what ſituation and capacity? 
$i Boon garriſon gunner. ;, | 
2. How _ were you in the iſland Bs « i nine year 
Did you know Mr, Fabrigas? —A. Ves. 
Did yqu know Mr. Fabrigas's ſituation in the 100% 
He lived very genteel in St. Phillips. 
1 ＋ "jon he live in the ne ſtate as the principal ain St. 
ulid's 
A. Yes; as much ſo as any man in St. Philliy 8 
7 Do you remember any thing of his being impriſoned 155 WT * 
I ſaw him brought to the priſon, | 
In what manner was he brought. By a file af wen. 
Were his hands bound ?. I cannot ſa . 
Mr. Serjeant Day . admit that he was N his hands bound, 25 s the 
firſt witneſs ſaid, and that he was kept in priſon by order of the Seeber. 
Ar. Peckham, Do you admit that he was hand-cuffed ?)? 
Mr. Serjeant Davy. Yes, that he was hand-cuffed, and kept is in {408 way 
deſcribed by.the former witneſs. | 


Was be kept hand- cuffed in priſon 4. I believe not. | 
What ſort of a place is this priſon? 

. It is ſet apart for capital porn ge for prifoners that are e under 
ſentence of death; | 

2 s ĩt a priſon dug out of a rock? 


5 
— * 


It is a ſubterraneous place in the body ef the ag E 

Is it under ground ?. No, under the wy of the mmw_ * 

Is it a ground floor 7. A ground floor; I believe. | 
ot do 


. This being the priſon, and your ſtanding. wy to guard 
ay he was en there A bd 


children coming to ſee hi 
A. I ſaw wing hg: ** 
G W Bf 11 


rſt d 

teen, come to ſee him 
I What did he come for 7. ed 10 7 we | 
4, He had ſome proviſions in 4 badet 11 14 | 
9. Did he apply to you, that thoſe ee might be given ”Y his 
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father? 4 Sf 
ang dured moſl dangerouſly and ſeditiouſly .to raiſe doubts and ſi dn A. He applied to the re iment then an dach to * them, f, 
ms the inhabitants F the. arraval of St. hillip's * to and Pe Datz e ; aqui, ety 210k up 8 5 e lber, 
l my authority, and difabry 107 % ut, and for having further. pr ones Mr. Serjcant Bone: I admit he was ſent hand-cuffed. 60 ehe priſon, as 
mot dangerouſly. 10 inſinuate, tg ma 's troops under my command, with» | deſcribed by the former witneſs: I meant to nen, Po W of belief 
5 iu hep iſe een inſinuations, Were | as well as fatters of knomdedge. a IUT.. © 
4 1 | | Cautt, For my part, I like to boat; the dagen in an ate know | 
Mah, 300, 117th day 7 Sept, 1757. | py © nene gnome K the truth, and then we have no one afterwards. y | 7 4 
9; Von ſay you received! this order to pon no perſon” to a Wage 50 ee Js wee ee n Lan ud 1615 
the gfateiof —— or have any communication with the Mane: | Ke Jon Cx Ae. Examined by Mr. . Srjcan W WI. 
Ye jou obey this orderf—A, Ves. eee What are you?—4, A matroſs. regen 1d W 
> Did-you'obey it ſtrictly? | J eee e n 3 On . Was'you in che iſtand of Afihorca i z. ve nat 15 
Ves, as ſtrict as it Was in my power. RF 585 : 1 {ove on of "Do you know Mr. Pabrigar PLLA, v es 4 OT 4% ati ne 
Did any perſon apply to ſee the ag 5 „„ How long have you been! in Mi merge f. eg 2 whale Lan enen 
Ves, his wife and two children. ann en e | Pretty nigh nine N 4 mi Nile Fr nah 1 
f Wee they 2 to ſee W No | 5 0 Fs 55 n ales dt Mr Mr. Falriy oo, Now n nl, 
winear were they perinitted to come to t Wh 5 he n very good circu ces ther he is reckoned one of the beſt in 
Asmigh as I can re about thirty yards. 585 ? r cir bene In the Il A We * 
11 not permitted to come nearer ? 3 5 nies. N 2 Do vo e the ei 'wheh, he wis i che Upngean Were? = 
9 ee not permitted to come nearer. 29 oi A. ws | Well. 
. De on know in what way 1 har” * N a You did not dy an "upon him, I, ſuppoſe J. Ves, F 40. 
Heay upon the boards. . 1 5 2 v7du remember $i er people. were a mitted to fee im? 2 
b e e ee, waar e wy _ e 4 - 755 ſure there br. admitted to ſee him. 900 inen, 
GE as an ing ſent to him ee e FO IR DEE is g you know Whetfiet any perſon eaine to ſor hi at was refuſed? | 
8 — Faw his wife with n bedding, whith was ai perl tight 1... . his 47 Children 2 Foe they were r , oo | 
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- x66 29. Proceedings in rhe Court of Common Pleas, by Mr, Anthony Fabrigas, againſt 
71 J. I am not certata of the days. | 1 . | ther is unneceſſary, I don't know whether it may he new to any of . 
9. A ws what number of as s was he in confinement? gentiemen, to inform you, moſt ptobably not, the hiſtory of 2 
A. Five or ſix days, to the of my knowledge. ; | try will tell you, that this iſland of Minorca, whoſe ſituation is in the 
In what manner was he taken out of pnſon, and put on board Mediterranean, and is of extreme uſe in the protection of the Medi... 
& eB Sri th 2 OTE B EATS I | ranean trade, was taken in queen Anne's wars from the crown of daun 


1 4 I happened to be down at the quay, and ſaw him put on board a | and was ceded by that crown to Great Britain, by the treaty of Utrec,, 

boat, to be taken to the veſſel. | 1 | in 1713: that upon the ceding of that iſtand, the condition annexeq Wa 
What time was this? . | | | 2 requiſition on the part of Spain, which was acceded to on the part 4 ' 
f 7 Early in the morning. I am not ſure to the time, but to the beſt of | Grea# Britain, that the inhabitants of this iſland of Minorca ſhould con. * 

my knowledge I think between three and four in the morning. | tinue in the free exerciſe of the Roman catholic religion, which could as 

S8. Had he any time allowed him on ſhore ? BI A be no farther than was conſonant to the laws of Great Britain. For diſt 
55 No, he was hutried on board; his wife and family were coming whereas the laws of Great Britain will not allow the pope's bulls, excom. tha 
down'to fzeak to him, and the ſoldiers kept them off, and would not let | munication from the court of Rome, the inquiſition, and ſome other giv 
them. I wanted to ſpeak to him myſelf, anc the ſoldiers would not let me. matters of that ſort ; therefore a free exerciſe of the Roman catholic reli. tail 
D. You ſaw his wife and children come to him, do you remember whe- | Zion was not with the exerciſe of any powers in the biſhop of Nome, but him 
ther they brought any thing for him? ; 2 Ms what were acknowledged by the laws of Great Britain, They had only the this 
A. 1 think they had ſome bedding, to ſee if they could pet it on board | free exerciſe of their religion, as Roman catholics, All other rights which eff 
the ſhip he was going to, and it was turned back again, they would not they had, and all laws by which they were to be governed, were to be be 
* any thing to come to him; he was put on board a boat and taken beg to them by the king of England. He was to eſtabliſh what code of of 1 
into a ſhip which was laying in the harbour there, the ſhip was under | laws he thought proper in that country. They were to be ſubje either to mer 
"tab." ae pee OT.) it | s 2% 1 civil juriſdiclion in particular ſorts, or military, orwhatever ſort the king of wil 
I admit he was baniſhed to Carthagena. England pleaſed. They were a conquered people, a conquered iſland, and no am 


Mr . Ser jeant Dav © - 
Counſel for the dall. You admit he was baniſhed by governor Maſyn | terms were annexed to that treaty of Utrecht, but only the exerciſe of the Ria 
FF FER 2 | man catholic religion. Ihe king was to appoint his governor of the iſſand, lo 


2. Serjeant Davy. Yes, I do. 3 ; govern them by ſuch laws as he thought proper to direct; an arbitrary deſpo. 
3 | | 3 | tic government, or a qualified government, or whatever government under 

- | .* --* -Colanel Jonn BiovuLen. Examined by Mr. Lee. \ whatever ſort of magiſtrates, or whatever order the crown of England ſhoul4 
2. You are an officer in the regiment that was at Minorca £ | think proper. There is a manifeſt and very wide diſtinction, to be ſ ure, be- 
Fo 72 I was not in Afinerca at the time this matter paſſed, | | eweenaMimorquinby birth (Idon'tſpeak of an Engliſhman that goes over there 
| „ 19004 | | and the caſe of an Engliſhman): I juſt mention theſe things, which will be very 


But you have been at Minorca?—4. Yes. L ngl1fhmn 
Dia you know Mr. Fabrigas? ©, | | proper for your conſideration throughout the progreſs of the ſeveral facts ſha? 
* Yes ; I knew him from the time I arrived in the iſland *tillI left it, | mention in this cauſe. They are, in my humble apprehenſion, eſſential} y ne- 
9. When did you arrive there * 15 ceſſary to your conſideration. Some time after theſe people (I don't know 
3 I think in the year 63, about May or June, and ſtaid about eight exactly the date of it) had become ſubject to the crown of Anglard; after 
nink 1 FY FE 3 | 1713 they petitioned for a confirmation of the uſages and cuſtoms of Spain, 


8. ä e | 
"9. When vou] Mr. Fabrigas, in what condition and eireum- and to be governed by the laws of Spain, as they had been uſed to do be. 
a hit he? kne \f a rev Y | | fore : and that was 2 ſo far as the wiſdom of the crown thoueht 
A. He ſcemed to me to be of the ſecond ſort of people in the iſland ; he | proper to grant; and there were certain regulations, which I will take no- 
had ſome vineyards and ſome houſes, and ſome property, and was re- | tice of by-and-by. Many regulations were made from time to time occa- 
ceived not as of the firſt quality, but-as a gentleman z he was-eſ- | ſionally, by the crown of Great Britain, for the internal police of the 
 eemied a man of property: I ſhould call him a gentleman farmer. iſland. Gentlemen, I ſhould inform ou too, that the iſland of Minorca 
E. While you knew him what character did he bear? or how did he | conſiſts of five ſeparate diviſions or diſtricts. In four of theſe they have 
" behave himſelf, as far as you had an opportuhity of —_—_— a magiſtrates annually elected. In the fifth, which is called the arraval of 
I. As far as I could: obſerve, he behaved very well, and had a: very St. Phillip's, which is the fort of the iſland and its ſecurity, there the par- 
5 good character. I uſed to employ him in getting wine for me, and other ticular diſtrict which is juſt the ſuburbs. which takes the town of 
things the iſland produced, becauſe I had a — and often he was | St. Philly's adjoining cloſe to the foot of the citadel, that diſtrict is un- 
| very uſeful to me in procuring things at a reaſonable price. When I was | der the immediate government of the governor of the iſland appointed by 
A1 Gitadella, at the other end of the iſland; he came there, and was with | the crown. There are no jurats, which are the common name of the 
ſome of the better kind of people; he was always with a don Vigo, ora | magiſtrates in the other diviſions, who are elected by the people; but the 
don Sanchio, who were 4 the principal people of the place; they rc officer for the police of the arraval is appointed by the govern»: 
An nobles jo that iſland; | (1 * | himſelf, and I think his title is muſtaſtaph : he is the officer appointed b. 
, While you knew bim, I aſk you what was his behaviour? Did he the 228 of the iſland. There is an extreme neceſſity, that more page 
behave like u peaceable ſubject, or like an unruly and factious one? ticular care ſhould be taken in the regulation of the police of that part 
A. He always behaved with very great decency and decorum. the :fland which is immediately contiguous to the fort of St. Phillips, 
= iv 21-91 d and where there is a perpetual garriſon, for the ſake of preſerving military 
— :  Orfi-examined by Mr. Serjeant Burlanda. | diſcipline. ' A law of this iſland, amongſt others which is neceſſary to 
Do you know whether he was a man of property in the iſland? mention to you, becauſe the hiftory of the tranſaction has immediate te. 
As far as I underſtand he was, but it is impoſlible for me to ſay po- | ſpect to it; is, that the jurats in the ſeveral parts of the iſland in the font 
Alo other diſtricts of the iſland, and the muſtaſtaph in the arraval of St. B),, 


9. What promotion has general MAeſhn in the army at this tir 
. 3 commander in chief of the iſland of | of proviſions, the produce of the iſland; and alſo the prices of corn im- ou 


He is a lieutenant general, and 
55 er ported into the iſland, and bought by the univerſities for the good of 


Ainorcas . 2 0, e ee ee ee 9 ; : uy 
Has he any military promotion at home? has he any regiment ? 4 the public 3 and that the natives and the inhabitants be at all times per- the go 


* 


« 


mitted to ſell. the ſame at or under the afforation, without any intet- — 


ively ; he was reported ſu en. . 
* . had a faber f AA . ĩ ˙ , lip's, which is the fifth dependent diſtrict under the immediate dependence 

| > | believe he had, at eld man. [I Þ and government of the governor himſelf, ſet a price, and value, and mea- | 
2 9. You do not know whether it was his own property or not _ ſure, upon the ſeveral commodities. I don't know whether it includes are no 
% ͤ Bog 9 mot aid et all commodities, but wine, and corn, and other things, which'they call partie 
: e converſed with the two noblemen you mentioned? OD; 60 the afforation, that is the aſſize, or price to be paid, upon commodities to wine i 
; 7 Yes; be was at their houſes as a gentleman; be folds Gentlemen, in the year 1752, the date here is material, there Care W 
J 9. Did you uſe to viſit at his „„ hw MH 6 was a wv e, appointed by the crown, made by the king in council. I diers 
4 +": Fs deed there, ett ens nn i | | extract that part of it that regards'the preſent queſtion ; that is, that the quenc 
f . Did von ever dine or ſup with him ? | WT: g jurats of all the univerſities (now univerfities'are the diſtricts, and you | d, 
an 1dined with him oneene . ſee there are no jurats of any univerſities, but thefe four: diſtricts and fity · t 
3 Court. The gentlemen ſuggeſt, but you don't mean to make a diſtinction unĩverſities are Fee terms) 6 that the jurats of all the univerſi- fan, m 
|; berwarn the edle ere? eee e eee Ot | «© ties be left at full liberty, without the intervention of the command- arraval 
4 „1 d make u great diſtinctio sn. I ant, or any other of the royal officers, to make the afforations, and three; 
F ; FJ“ ſettle the aſſize and prices of all manner of corn, and all manner the ye; 
b % ᷣͤ.⁵Ü0—:. . 1ο⁹ 59 % vention of the governor or ſecretaries, or any other perſon or per- aph 
| 55 I don't recolle& the number; it is a regiment of dragoons. 6“ ſons actin; under his authority.“ You ſee, / gentlemen, that this or- 4 a 
| 5 . Do you know of ny office that the general has about his. majeſty's | der of counci imports, that theſe people are under the abſolute deſpo- of dt, 1 
* / ni pos ĩ ³˙ | tiſm, if I may ſo lay, of the crown of Great Britain, becauſe this 15 2 to ſell 
"Wy 11 don't recolle& it; I believe he bas. lI ͤlanguage that we in this country are not acquainted with, Whether to (cl! juſt no 
Al. Serjeant Glynn. Niylerd, we bave dope for the plaintiff, ;1, Jer buy our goods, or not, does not ſuit an Bag geoius, the genius of WY aan, 
i J the Lais aw, This is an order made by the king in counell, in the fty-fo 
I. Serjeant Davy, for the defendant." 1 | year 1752. That order of council, and ſome other proviſions that wer? the ſey 
MAY je ga navr Intell nd youg gentlemen. of. the jury, L am | made by that order, occaſioned ſome uneafineſs. and milapprehenfion; ant I Wed 
of counſel in this cauſe for the defendant, general Mo/tyn, who is charged | therefore another order of council was made the following year, the 10th comme, t 
of Auguft, 1753, which vou will in the courſe of the evidence have read to hn rt 


1 . with a miſbehaviour Cab the plaintiff, In the defendant's capacity, as | | 
" 1 this iſland. ; The plaintiff, Ne rg fu ject . j you. There are ſome matters in it I will trouble vou with. It was If} pl 
; crown of England, a native of. that iſland, 2. Miners in by birgh;. and | made upon the conſideration of, ſeyeral papers tranſmitted from Minoria * 
-ljviogin;the.town, of St, Philly's, chere ig a reaſon why. his 75 denee in | by general Blakeney, who was governor at that time. Several things weie of that 
tert which 1 mall pages 8 5 1 We, "he defe gant ren. 5 reſpect of the — 2 in the civil branch, relating to » 
was appointed governor of the iſland of” Ae on the eh, | the making the afforations, about which. great laints-have been ex- oi 

bow 25 : c \ be inſtructed 2 Rv . everd 1 
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17. de predeceſior was governor Je bend de eceſſor w ge- hibited, that the governor e-juratsof the fevers uri 

LES hr oro So far Tam Fic 2 back the gende fand, | terminos in the iffand, at all proper times and . To — the ſame 1 4 
5 on the queſtions before you have any ſort of relation to; 


wil 


* any fur- afforations: and in caſe the ſaid jurats ſhould refuſe or neglect to comply 


Lieut. Gen. Moſtyn, for falſa Impriſonment and Baniſbment, 167 


n his command therein, that then the ſaid govetnor be authoriſed to | the government of the iſland, he found this regulation, and the iſland 
uke the (aid afforations himſelf: but due care is to be taken, that the | in very good order and tranquillity. He foutid the regulation had anſwer- 
al afforations be made equal and general, as to all the things and per- ed all the ood ends propoſed by it, and he continued the regulation 
| ſons ſubject to the ſaid afforations, as well as at all proper ſeaſons. his | during all the titne that he was governor of the iſland; In this ſituation the 

ENS fo 2 will have ſome meaning by-and-by. hen they go on with a | iſland was found by general yn, the preſent defendant, when he ſucceeded 
any regulations. Amongſt the reſt is, adviſing the king for the fu- Mr. Jobnſton to the government, on the ſecorid of March, 1968, tiow five 
foe by his letters patent under the ſea] of Great Britain, to authoriſe the | years ago. The preſent governor found it juſt as governor Jobnſton had 
wes 4 or in his abſence the liedtenant-governor, or commander in | found it before, and which certainly bore teſtimony to the wiſdom of 

43h general Blakeney, as well as of the government from whom he teceived his 


the time being, to exerciſe the power of civil government, as wel! 
* the 4 tak ing care to preſerve the one ſeparate and orders. It had been approved of in England, and was apptoved of by the 


diſtin& from the other: and that they ſhould receive all this power, but inhabitants there, the Ainorquins. It anſwered all the good ends propoſed 
that they ſhould be ſubje& nevertheleſs to ſuch inſtructions as ſhould be | by it. It produced peace, tranquillity, ahd hatmony in the iſland, which 

wen by his majeſty. He is to govern according to theſe directions con- had been torn by ſeditions and diſputes before, as the order in 53 recites. 
— in the letters patent, as alſo to ſuch inſtructions as ſhall be given to | General Meſiyn continued it, And, gentlemen, the continuanèe and ob- 
him by the king. Then, among other things, here is a direction, and | ſervance of that ordet is the very cauſe of the complaint now before you: 
un fe very material: you ſee, it mentions ſome confuſions that have and this made my friend ſo particular, There is nothing more nor leſs, as you 
ariſen in reſpect to the regulations made before in fifty two: that it may will ſee by-and- by, than his continuation of the order of government, 
de proper for the governor to endeavour to make the inhabitants ſenſible | which had been preſcribed, you ſee, in 54, and continued all the time 


pe P o . ' . o . $6 . . | 
great happineſs they enjoy under the king's protection and govern- down, till the revolting ſpirit of the plaintiff thought proper to break 
of the-grea 56 — hoes tha iy have not only at all times been treated | through all order. Gentlemen, it will be time now for me to take notice, 


ment, and a ; ; . g f | 
with juſtice and equity, but with lenity : that the encreaſe of riches | as I have ſo far gone into the general. hiſtory, of another circumſtance, 
"monoſt them is owing, amongſt other things, to the great ſums of which is notorious to all the gentlemen who have been ſettled in that 
money conſtantly circulated from the pay of the king's forces, and from | iſland, as well governors as the other military gehtlemen that have beeri 
the number of foreigners now ſettled among them on account of their | there, that the native inhabitants of Minorca are but ill affected to the 
trade: and alſo the extenſion of their trade, they being permitted to carry Engliſh, and to the Engliſh government, It is not much to be wondered at. 
on commerce in like manner with the reſt of his majeſty's Britiſb ſubjects: The are the deſcendants of Spaniards. They conſider Spain as the country 
and that it is therefore expected, that they ſhould, in return for ſo many | to which they ought naturally to belong z and it is not atall to be won- 
rent and real benefits, moſt heartily and effectually concur with his ma- dered at that theſe people are not well diſpoſed to the Engliſh, who they 
eye governor in any thing he ſhall propoſe for his majeſty's ſervice, | conſider as their conquerors, A ſtrong inſtance of that happened at the 
or the good of the iſland, and demean themſelves as become good ſub- | time of the invaſion of Minorca by the French, when the French took it, 
ects, Sc. and it may not be improper for the ſaid governor therefore to | which I believe was in the year 56, the beginning of laſt war: and it is ver 

lu form them of all their privileges. Gentlemen, obſerve thele are | ſingular that 1 a Minorquin took arms in defence of the iſland againſt 
founded upon the 11th article of the treaty concluded at Utrecht, on the | the French ; the rongeſt proof in the world that they were very well 6 
13th of ul, 1713; and that they can't be intitled to any other privi- | pleaſed at the country being wreſted from the hands of the Zngh/h. The 
leges than thoſe ſignified therein. And for the better information thereof, | French did take it, as we all very well know; but, thank God, we have it 
that they do lay the ſaid articles before them, a copy whereof was annexed | again. Of all the Afinorquins in that iſland, perhaps the plaintiff ſtands 
thereunto 3 by which it appears, that they are allowed to enjoy their ho- ſingularly and moſt eminently the moſt ſeditious, turbulent, and difſatisfied 
nours and eſtates, and have the free uſe of the Raman catholic religion, and 22 to the crown of Great Britain, that is to be found in the iſland of 
that means ſhall. be uſed to ſecure it to them ſo far as is agreeable to the | Minorca. Gentlemen, he is, or chuſes to be, called for this purpoſe the Pa- 
laws of Great Britain, which they ſtill continue to enjoy without the leaſt | triot of Minorca. Now patriotiſm is a very pretty thing among ourſelves, 
interruption, and without any fear or dread of the court of inquiſition ; | and we owe much to itz we owe our liberties to it: but we ſhould have but. 
and that at the ſame time may inform them, that, by the ancient laws of | little to value, and perhaps we ſhould have but little of the libert | 
this country, the pope's bulls, Sc. are not permitted to be executed in | we now enjoy, were it not for our trade, And for the ſake of our trade it ; 
bis majeſty's dominions, nor any penalty levied or puniſhment inflicted | is not fit we ſhould encourage patriotiſm in Minorca; for it is there de- | 
under ſuch decrees, without permiſſion of the crown of Great Britain : ſtructive of our trade, and there is an end to our trade in the Mediterra- 
and then it goes on and gives farther directions with regard to the gover- ¶ nean if it goes there. But here it is very well; for the body of the people of 
nor's authority, and the neceſſity of theſe perſons demeaning themſelves | this country they will have it: they have demanded it, and in conſequence 
chearfully to the order of the governor; which is the government and | of their demands they have enjoyed liberty, which they will continue to 
conſtitution. of that country. e entlemen, you ſee that in 1753 poſterity ; and it is not in the power of this government to deprive them 
ſome conſiderable regulations were made, to explain, and in ſome reſpects | of it. But they will take care of all our conqueſts abroad. If that ſpirit _ 
to alter, the regulations which had been made in the year 1752. And | prevailed in Minorca, the conſequence of i | would be the loſs of that 
another thing 1s clearly obſerved; that the tenor of all the inſtruments I country, and of courſe our Mediterranean trade. We ſhould be ſorry to ſet 
have read. ſome parts of to you, theſe regulations neither in 52, much leſs | all our ſlaves free in our plantations, Gentlemen, having now'troubled- 
by the explanation of them in the ſubſequent year, 53, with regard to | you ſo far in general concerning the law, the ſituation, and government, f 
the afforation, could not poſſibly extend to the arraval of St. Phillip's, for | of this iſland, and given you a hint too of the ſpirit of the plaintiff, which ; 
the jurats were the perſons who were to make the afforation in their ſeye- | I don't wiſh to make the leaſt impreſſion upon you, unleſs the evidence of 
ral univerſities, or diſtricts, or terminos, as they are called, Now, in | fats, which we ſhall produce, makes imprefion upon you; give me leave to 
the arraval of St. Phillip's, there were no jurats at all; conſequently, that | deſcend to the particular circumſtances which gave riſe to the matter now 
was to be made by the proper officer appointed by the governor himſelf, 1 of. The plaintiff, Fabrigas, was a native of the town of 
namely, the muſtaſtaph. In cafe of the failure of the jurats making the St. Phillip's, and within the arraval of St. Phil/ip's, and conſequently | 
afforation,. the governor. was to make it himſelf: but in this diſtrict there | under the immediate eye of the governor himſelf, as he was within that 
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are no jurats. There is another thing to be noticed; and that is, that if | diſtri which is regulated by the muſtaſtaph. In July 71 he thought 
—— bo care was not taken as to the afforation and manner of ſelling | proper to preſent a petition to governor Moftyn, the defendant; in this form ; 
wine in the arraval of St. Phillip's, that is, where the garriſon is; if great | 5+ ee that your petitioner has now by him 12 caſks of Wine of the 


care was not taken of that, it might tend to the intoxication of the ſol- produce of his own vineyards,” without having purchaſed ſo much as 
diers of the garriſon, and might be attended with moſt pernicious conſe- a grape of any other perſon, of which he has not ſold u drop; when 
vences..- For this reaſon general Blakeney, when he was governor of the | ſeveral other inhabitants of the town have ſold all theirs, as well from the 
Hand, Gon after an explanation of the former regulation now made in | 
kſty-three; that was continued afterwards by his ſucceſſor governor Fobx- | and this with Mr. Allimundo the muſtaſtaph's permit. That the petitioner, 
fan, made a very proper regulation with regard to wine, particularly in this | oh the 28th inſtant, (July) —_— to, b. Manne for meaſures to ſell 
araval of St. Phllip's, That was ſoon after the order of council in fifty- | wine by, of the rate of two doublers per quarter lefs than the afforation * a 
three z L believe it was in fifty- three, or moſt likely was the beginning of | price, which would have raiſed a profit to the troops and the poor inhabi- 1 
the-year fifty-four, that general Blakeney made the regulation I am now | tants of St. Phillip's: but notwithſtanding his demand was very reafon-/. i 
going to mention to you. The muſtaſtaph was an officer there that did | able, and conformable to the expreſs diſpoſition (direction 1 ſuppoſe he 
the office of jurat in the other diſtricts: he was appointed immediately by | meant) of the firſt article of his majefty's regulations of 52z regulating 
thegovernor. The jurats in the other diſtricts were choſen annually by | this iſland, where it is expreſly mentioned oh tant F 
the pegple, in order to avoid any partiality, and to take care that the mui- ways be permitted to ſell at the price of the'afforation; or under it; Mr. . 
tallaph ſhali do his duty regularly, that the inhabitants that have wine to | limunde refuſed his petition, telling him that he would not bu | 
lt ſel] their wine by turns; that all the people within the arraval | and that this is not only againſt the reaſon and juſtiee of the publie, and 
Se, Phillip's ſhall ſell their wines by turns; for if they were at liberty all | the garriſon of St. Phil/ip's, but alſo contrary to his mijeſty's orders in 
to fell their wine as faſt as they could (ell it, that would, as I mentioned the ſaid regulation:“ and he mentions that the muſtaſtaph had made fifty 
jan now, tend to the intoxication of the ſoldiers, and to the ruin of the | caſks of wine, and fold them. Now, gent! 
land, And the way that was appointed by mou Blakeney in the year | tions occur, before we go any further. In che firſt place, this gentleman, 
lifty-four Was, that they ſhould ballot, or caſt lots, for turas; and then if I may call him ſo, this Fabrigas, goes upon the iden of the ron. 
ts ſeveral people that had the lots to ſell, ſhould ſell at an afforation lation of fifty-two being diſannulled; In che ſeevrid” piace he upon 
ale by the muſtaſtaph, at ſuch. a given time. Then the others ſhi! | che idea, that the order that was made of fifty-twoy was eee al 
come-to_their turn, as ballotted for; ſo that every one, in the courſe of | the iſland, without diſtinction of this diſtrict in the arraval'of St; Philly's, » 
h Nen, taking the chance of the ballot, will ſell his wine at or under, | in both which you ſee he" was miſtaken. Another thing ” OE 
fl pleaſed, the afforation price, during che time ſpecified. This was a | figike ſo immediately from what 1 hive read; and! * 
tion governor Blakeney made upon the order of council. The people | rake notige of it : it id uttfulſy thrown inte ME for 
"Mar diftrict were all very well pleaſed, and things went on ig very good | the gartiſon' was very much egyjcerijed in e having 
er.” The people were glad to be ſo regulated. This being approved'6f, | And, gentlemen, 1 do affert; and thall be juſtified fn 
udtonſequently being found by experience to be a very good regu- | fay, by, your opinion; beforg NN done} or ut Teait before the evident bs... 
lation, and to anſwer all the good ends of government, it was cantinges | h, that bis de n Wem au >, ls . 
8 the 


ne throogh; t 
hs he remainder of the time that general Blateney was” pover- | ftir 8 10 h und mühe hd np e's 


ihe ifland of Minorce. When governor Johyfon ſucceeded” to | the Pen- Ane inclinations of the fol 
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again! oft. the os heb Tis peti eight being prefentel to the g overhöt, the 

n eee 620 Mr. Allis mundo ta oo an "Anſwer tö this man: for 

ygules h u that be, Fabri 44 hos ad not the permiffior to ſell his, 

- = A. 4208 75 unde having refuſed him the meaſure by which he ſhould 

if q Lig.the. next place, that Allimtunds bimferf” had fold his wine. 

5 4 did give an anſwer. fg ht; J. for the A ings NE nia ſerve 
| to act with the mo imp artial juſtice; and being uneaſ\ 

2 715 Ly ; 1 for the uneaſineſß of a 22 
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mundo; at which rpriled, as he is ready, to, prove, in a 
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el that any Minorguin ſhould be ay ; 
5 perhaps diffuſes itſelf further than a particular man, and is a fit 


matter to be attended to by government; he called upon Allimundo to ex- 
7 gave a full and clear anſwer. to the matter; 


according to the lots T mentioned juſt now, 


and that was the, only. reaſqn why. he had not yet, ſold a drop; ſot no man 
could: ſella. drop, till b ballotting his time was come: ſo that Pabrigat had” 
nothing to. comp plain of But he inſiſts, that no man ought to he bound 
b the. lots, Bur that every man had a right, by the regulation of fifty-two, 
ſel] under the afforation price: therefore. he, offering to ſell, under the af- 
1 e to be permitted to ſell his wine without waiting for 
ting He was miſtaken here : firſt, becauſe that order of fifty- two 
nale vo cinded 5 7.750 was not the binding order: ſecond, that he lived 
i a di „bete it was not to be regulated by jurats, but by order of 
= 7 82 thirdly, that the regulation which had been obtained in 
rhe rig: governor's time had {Pe the way I have repreſented to you: in 
Vo harticular heads he was oy, miſtaken; and therefore he had no 

E au e of complaint that he bad no fol any of his wine, his time for ſale 
9 not yet Arrived, according to the regulation of the lots. With regard 
to t e.9thex, att of the complaint, that Alimunds ſold his wine; Allimunds 
Ke 1 in 1 that he had a right to do ſo. He claimed a right which had 
Of enjayedby all. his predeceſſors, and which he could not, without an 
T 1 — the goyergor, depart from, not only for his own ſake, but for 
e 8 lucceſſors; that he hada right to ſell his own wine Without 
the. lots, and that he had not bought any wine, but ſold his own. 

E Og} is as being, given by All mundo to the governor, the go- 
vernor upon t bat ſent word to the plaintiff, that he had enquired (for "he 
not taken Alimundo's word for it, but had enquired) into the matter, 

an 17711 What Alimunde had done was 1 ight, and afforded no Cauſe of 
complaint. This was ſome time in 7uly. Upon the 11th of Fugaft, this 
Fabrigai N proper to prefer another petition in theſe words : © I had 
0 the, ;hongyreyo, preſent. a memorial to your excellency, ſhewing, the. 
C 2 not obſerving in the ſaid town two regulations given 
k of 11 fifty two by his Britannic majeſty [ſtil] adhering | 
there had been no ſubſequent order] that 


th * fty-two, as if 
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's office for your ex- 
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tition being preſented to the governor upon 
e five days We. the date of it, governor 
170 i a man. in his ſituation to take, con- 
380 that i is, to. refer both the petitions, , 

. Or-memarials, as well the f. AM 5 the Fn 2M, the proper pibeers of 
3 for their determination, ccordingl RO, refer not wal, the 
9 petitions,; but alſo the anſwer or juſt 41 n. fene, He He re- 
. ferred: all (aſe papers to the only proper officer there to refer this matter 
to, namely, the {glicitor 8 of the inland, and Dr, Markada, the firſt 
law. officer, in order that they might enquire into the matter of complaint, 
* mw their opinions. They made their report upon the 21k of A guſt. 
te Nom you will ſee, what were the opinions o che! 7 

ol IN & that. very. time, that the etl of his ma ſty i in .couticil, 
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ſtaſta ph had; n of diſtributing the meaſures | among thoſe: in⸗ 
9 Which was continued.till ſome years paſt 3, when lieutenant ger 
eral Tunes Jabn/ton, lieutenant overnor of the Hand, in order to aygid. 
— formed a regulation rde the ſaid ſuburbs | into four guar- 
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ſtiph, and ſo forth: Now ſes what method theſe officers took to be ins 
formed of this matter, in order to give the anſwer to the governor. Thi, 
ſir, is what, in bediene to your excellency's order, we can inform you 
of, according to what appears to reſult from the declarations: which we 


| Wave received upon oath from the propereſt perſons, whole original depo. 


ſirions remain atnong the archives of the toyal government.“ Theſe tuo 
obſervations naturally occur. In the f firſt place, that the governor took the 
only method he could, upon the complaint of this man, to refer it to the 
only proper officer of ene iſland, upon whoſe report he might depend, with 
the power of examination by this officer, of all proper perſons upon oath, 
for their information. That, upon the reſult of the report of this officer, it 
appears that the complaint of Pabrigas was groundlels. - It was groundie(; 
both with reſpect to his claim of right to ſell out of the order, by c. alling 
of lots; it was groundleſs; likewiſe, with regard to his complaint again 
Allimunds, for having ſold wine bimſelf. For they ſay that the regulation 
made in 52, "had never applied to the diſtrict of St. Phillip” 8, that is, the 
arrayal of St. Phillip's. They ſay, ſecondly, that within that. diftrig 
they had always ſold their wine by lots. And they fay, thirdly, that the 
muſtaſtaph, and the other officers that do fix the afforation, have always 
fold wine the way that Ailimundo has. This was the anſwer that was 
given, and this the report that was made to the governor, in conſequence 
of his having referred to them the two petitions of Fabrigas, as well as the 
anſwer of Allimunds to the petition. Gentlemen, they atterwards made 
another report; for this, I told you, was on the 31ſt of Auguſl. Uhey made 
another report four days after upon the 4th of September + they gave an 
account, for the governor was very defirous to know in what manner cheſe 
gentlemen had proceeded. (You ſee there is a general alluſion at the foot of 
the report, to their having examined proper perſons upon oath.) The gover- 
nor was exceedingly defirous to know in what order theſe gentlemen had 
proceeded, to ſee whether all poffible care had been taken to avoid complaint, 
and from an earneſt defire he had, that all cauſes of complaint might ſub. 
ſide, that there might be one univerſal rule of good government preſerved 
among the Minorgibint: and to be ſure, he muſt be anſwerable to the crown 
of Great Britain for any improper conduct. “ We, upon the ſame day, 
the 16th, that is the day of reference, we wrote to the ſaid Alliſmunds and 
Fabriges, citing them by our commiſſion, and ordering them to appear 
upon the 2oth ; and in obedience to which they having appeared, we 
again ordered them to appear on the 23d following with their proofs and 
documents. At their appearing on the 23d, we demanded of them their 
proofs and juſtification ;"when Fabrigas anſwered, he did not intend to en- 
ter into the ſame, till he had obtained the decree of the 4d memorial, that 
is, the anſwer of the overnor in writing. On the 26th, Fabriea: was 
convaked in your 'excellency's office, where it was aſked, what action it 
was he intended by theſe” memorials againſt A{limunds, whether civil er 
criminal? And having time given him to anſwer, he replied, a civil one; 
all which appears by the acts to which we refer. As the ſaid Fabrigas 
hath not this day repreſented before us any proof by way of juſtification of 
his ſaid two memorials, we therefore, for this reaſon, have the honour to 
ſubmit the ſame to the conſideration of your excellency's wiſdom, that you 
may not impute to us the leaſt omiffion of the lively defire we have to exe- 
cute the orders of your excellency.” This is dated the 4th of September, 
Upon this order, this report that was then made upon the 4th of Septeniber, 
which gave a clear ſatisfaftion that every thing had been done with pro- 
per care and caution to prevent any complaint, this Fabrigas preſented a 
third petition or memorial. I call them petitions, remonſtrances ] don't 
know what name to call them by, but ili | they have the title of a petition 
—he called it the humble petition—and in this third, as im the ſecond, he 
had complained of Allimunda. Now here isaremonſtrapce 7 2 the Judges: 
That «© whereas the judges delegated by your 97 011 71, 7 appr 
1% What date is mig 
Mr, Serjeant Davy, 1 have no reciſe date to it. The 15 have 
E him a communication of the anſwer e given by Allimunas, who does 
the functions of muſtaſtaph of St. Pe: rays you will be pleaſed to 
order the judges to receive the witneſſes 1 are produced to juſtiſy the 
articles.“ And then follows upon this, no leſs than twelve articles of im- 
peachment, as it were; articles upon which the wirneſſes were produced 
to prove ſome facts ee by Allimunds againſt his ma jeſty” s otders, 
and to prove ſome injuſtice done by Alimundo apainſt the rae geting inn. 
' biting the town of St. Phillip's, 2h againſt his majefty*s troops of that 
; garriſon. — Then follows 2 ſtring of twelve lfeittes” which” I don't mean 
| to read to you now; you will have then by-and-by"in due order, Then 
he ſpeak ks of the prices of meat, fiſh,” aud ſeveral other things, all which 
he complained ate not well done: and there is a cheral complaint 


| throu Aon the government of all the officers that all the Minorquin 
are ilEuſe oy the miſconduR, miſrule and miſmana gement, by the un- 
| e of the garriſon. Now, entlemen, you Sits have ſuppoſed, 


if governor. Maßhn had been, what the world knows he is nat, a rath man,. 


be might, perbaps, have very well juſtified ſome cenſure at Teal, of what 


ſort. is another. queſtion, upon the condu&t of Mr, Fabrigat, 'w whoſe con- 
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le trouble; they found it moſt for their profit: 5 all were againſt 


eg. Now I will tell you a ne objection. All this is unlawful, 


x Lieut, Gen. Moſtyn, for falſe Impriſonment and Baniſhment. 


the ſaid letter, it appears to us, that in ſundry of the ſaid articles 
ons and repreſents injuries or impoſitions upon the troops quar- 
St. Phillip's, which, if divulged among them, might occaſion 
diſorders, and alſo raiſe murmurings againſt their proper 
whom they are ſuſpicious, and have not a due regard to 
from which it appears to us, pernicious conſequen- 
his our opinion we ſubmit to your 


tents. of 
he ment! 

red, in 
tomults and 
ſuperiors, of 
their 0972 advantage : irom wr 
ces may. ariſe in military diſcipline, 
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en! on the receipt of this letter, ſtill the governot was determined there 


| 145 be no perſon unaſked; therefore he, 9 the receipt of this let- 


ter; ſent it with Fabrigas's anſwer to the aſſeſſeur criminal, who ſits as 
the afiftant to the governor in trying of civil or criminal cauſes, the 
reat judge of the iſland under the governor : he ſent to him for the ſanc- 
don of his opinion upon it. The anſwer is wrote to the ſecretary of the 

vernor, and, having examined all the ſaid papers, it appears to me, 
© that the opinion of the ſaid gentlemen is very learned and juſt,” So that 
ou ſee he concurs entirely in opinion with thoſe other gentlemen that 
had made the report that [ read to you juſt now. Gentlemen, when this 
was done, then, and not till then, the governor, the defendant, general 
Mohn, ſent an anſwer in form to Fabrigas; and I flatter myſelf that 
ou, and every one who hears this, muſt be of opinion, that the 1 
2Red with all poſſible caution in this buſineſs. He writes, there ore, this 
anſwer; for you ſee the other had preſſed for an anſwer in writing, and 
ould have it in a great hurry; but, however, the governor would not 
ive an anſwer till he had informed his underſtanding upon the ſubject, 
p all that could give him information and advice.“ Underſtanding that 


Antonio Alexander Allimunds hath acted in obedience to the directions of 


his ſuperiors, as in the manner practiſed by his predeceſſors in the ſaid 


ſuburbs, by thoſe that held the office before him, as it appears to us (men- 
tioning their names) upon a charge ſet forth in the repreſentations made 
by Fabrigas, and upon the other part by the ſaid petition of the people 
there to attend to the regulation made by governor Johnſton [I ſhould 
have told you, that all the Minorquins there prayed it might be conti- 
nued] for which cauſe it is not regular to receive witneſſes to juſtify the 
different articles exhibited by Fabrigas, ſome of which ſeem to tend to 
diſturb the public tranquility, in prejudice of his majeſty's ſervice: [now, 
entlemen, remark this] notwithſtanding which, if Antonio Fabrigas is 
7 ficiently entitled to pretend, that Antonio Allimundo hath committed 
any crime or miſdemeanor, he is to apply to the royal governor's court, 
and there make his complaint in the uſual form; where he will have 
juſtice done him according to law, that is, according to the Jaw of the 


ind.“ Now, any mortal would ſuppoſe that Fabrigas, if he was not 


oflefſed of a molt malignant and turbulent ſpirit, would have acquieſced 
in this, and taken ſuch meaſures as, according to the Jaw and conſtitu- 
tion of the iſland, were open to him, and not have plagued and teazed the 
governor with reiterated remonſtrances and complaints in matters which 
were out of his own principal power to relieve, if there was any cauſe of 
complaint; though, by the way, the governor had the ſtrongeſt reaſon to, 
ſuppoſe he had no cauſe of complaint, But it was the determination of 
this man to drive home every thing poſſible to the governor, and to ſet up 
an oppoſition of the Minorguins ſubject to his civil government, and the 
garrilon ſubject to his military government. The unavoidable conſe- 
uence of this would have been the total loſs of this iſland, and infinite 
bloodſhed, which muſt have enſued upon the revolt of this iſland, How- 
cher, the man {till uſes a great many threats, which you will have a parti- 
cular account of by- and-by. The governor thought proper on this, 
(fince you find all which had been done, and which this Fabrigas com- 
plained of, was the purſuing the regulations which had been made by 
governor n will be amazed, perhaps, at wy telling you—it 
is the ſtrongeſt proof of the lenity and moderation of the governor that, 
perhaps, can ever be imagined) in order to ſee whether that regulation was 
a right one, and ought ſtill to be continued, the governor ſummoned a 
meeting of the inhabitants, even Minorguins, the inhabitants of this 
diſtri, in order to take their ſenſe of the governor's regulation, to ſel] 
by-lots, or whether that regulation ſhould be aboliſhed, and that he, or 


any perſon within the diſtrict, may be at liberty to ſell wine as faſt as 


they can under the afforation price. In order to have their full ſenſe of 
the matter, he took the utmoſt cautionary means. This doctor Marka- 
dal and doctor Oliver ſummoned all the inhabitants; and becauſe they 
i => be at full leiſure from their vineyards, (for it was about the time of 

ting wine) that they might be at full leiſure to attend and meet to- 
day, when they might be ſpared from their attendanee upon their vine- 
yards, and in order to have a full meeting. Mr. Fabrigas, in the mean 
time,” uſes all pains, (as if an election was going forwards) he uſed all 
imaginary. pains to -get together as many people as he could muſter to 
think with him, and to have this regulation of the governor aboliſhed, 
and chat the matter he complained of might be put an end to, and the 
matter he required enforced : but ſuch was the ſenſe of the inhabitants, 
that there was a majority, I am told, almoſt twenty to one, of all the 
Minerquins who attended upon that Sunday; all pleaſed with what had 


been. done by governor Jobnſton, and. defirous to continue that regulation. | | 
| the governor's abſence, | 
| but' had not took the oath) there was an action in that caſe brought 


They found it moſt beneficial to themſelves; they found it attended with 


Meir eguntryman Fabrigas, and all prayed” that the eftabliſhmient made 
8 Fehn/lon, and had continued to that time, might ſill be 
Meg and continued without any alteration. Fabrigas was now very much 
dehnte it was on a Sunday, and the ſenſe of the people taken upon a 
Sunday is no ſenſe at all; a further inſtance of the turbulence of his 
Aion! All was wrong; and, at the ſame time, a threat that he would 
prefer a petition, and he would take care that there ſhould be two 
bungred men armed at his heels! Now let me aſk any man that hears me, 
what the governor was to do? The governor (whoſe ſpirit was not in- 
rar to his other qualities that make up the character of a gentleman 


gether, they appointed the meeting to be on a Sunday, as the moſt leiſure | | 
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fear; and a Minorguin appearing at the head of two hundred people armed, 
though it is ſerious, and deſerves conſideration—however, the governor's 
ſpirit was ſuch, he did not convoke any force in order to repel this: but 
he took a very wiſe ſtep; and that was (for the next day was the time 
of this inſurrection he had cauſe to apprehend), he gave an invitation to 
the commanding officers of the difterent regiments, to meet him next 
morning; and if there had been any force at the heels of Mr, Fabrigas, 
the commanding officers being then in the houſe, it would not take up 
any time, perhaps, to ſummon their force to repel it : but he would not 
ſummons the force of the iſland any farther than I tell you. At the time 
this petition was to be preſented by Fabrigas with two hundred men at 
his heels I miſtake; the petition was then preſented, and he would come 
for an anſwer the next morning with a force of 200 men at his heels—the, 
governor thought proper to afk the advice of the officers who attended 
there, what ought to be done with this man, and what was fit to be 
done? Every one of the officers who attended upon the occaſion con- 
curred in the opinion—and it was a matter about which I think there 
could not be two opinions, —that nothing was ſafe to be done, but imme- 
diately laying hold of this man the firſt opportunity, and ſending him 
out of the iſland. And he did fo. There is the complaint. Now, gen- 
tlemen, I have let you into the whole hiſtory why this was done that 
Fabrigas complains of; why Fabrigas was kept cloſe, as he complains of. 
A man that threatened an inſurrection in the iſland, it ſurely would be 
imprudent in the governor to ſuffer any of his friends in the iſland to 
have acceſs to him: general Maſlyn therefore ſent him off as ſoon as poſſible, 
which I believe was four or five days, into Spain, with a prohibition 
to return to the iſland again within the courſe of a year. But all this, 
ſay they, this is tyrannical, this is arbitrary; this is what Engl; govern- 
ment, and Engl laws, and an Engliſb court of juſtice cannot bear. Say 
they, it is a very improper behaviour in governor M/tyn, and ought to 
be the ſubject, the matter of a civil action: Mr, Fabrigas therefore does 
very right to take a voyage over to England, to come here to Guildhall, 
and take the ſenſe of an Þnglih Jury upon governor Mo/iyn's behaviour. 
Let me obſerve to you, this is not a novel proceeding ; for though, very 
3 for governor Maſiyn, it is the firſt time that he has had an occa- 
ſion to behave in this way, and to proceed in this particular manner; yet 
former governors of this iſland, upon much leſs occaſions and emergen- 
cies than this, have done the very like thing. Do not be aſtoniſhed, gen- 
tlemen, nor let it fright you, when I tell you, that the governor has an 
abſolute right to do it, and is accountable to nobody but the privy-coun- 
cil, The government of that iſland is, in many reſpects, an arbitrary 
government, and as deſpotic, in many inſtances, as any of the govern- 
ments in Aſia, particularly in the part now in queſtion; and yet gover- 
nor Moftyn would be ſorry, for his own character's ſake, if it was in his 
power, to take any legal advantages concerning the impropriety of bring= 
ing the action here in England. His character calls upon him, which is 
to him the firſt of all conſiderations, to explain his conduct in the fulleſt 
manner poſſible. A general acquittal of him upon the idea that the law 
won't puniſh him, would be but a poor ſatisfaction to governor Maſiyn, 
who is charged in this action with having exerciſed a tyrannical power. 
Gentlemen, the general tenor of the general's behaviour, from the time of his 
being firſt appointed to this government five years ago, to the moment he . 
laſt left the iſland, has been to preſerve and to maintain order and good 
government, without a wiſh, or rather an abhorrence, to oppreſs any one 
man that is under his government there: leaſt of all could he ever wiſh to 
oppreſs or injure this man, too inconfiderable in his own particular private 
ſtation of life, foo remote from a connexion or acquaintance with the go- 
vernor, for him to have made him the object of vindictive -I won't call it 
juſtice, but of any vengeance or reſentment upon any occaſion whatſoever, 
When the man made a complaint, he wiſhed to enquire into the grounds of 
it; and when he found it was groundlefs, and the man reiterated the com- 
plaint, however he might be teazed by this reiterated complaint, (for it is 
grievous and troubleſome to a man to be teaaed with new remonſtrances and 
petitions, when he ſees the impropriety and impoſſibility of granting what is 
requeſted) ſtill takes all poſſible occaſion to-enquire into the grounds of 
the complaint, to anſwer the complaint, But when, after every means 
had been tried, the man threatens the diſſolution and deſtruction of go« 


vernment in the iſland, it became his duty then to treat this with ſome 


ſeriouſneſs : and yet for the general good of the iſland he did it, never 
complaining of theſe two hundred men that were to be armed, only laying 
hold of the man himſelf, and, as ſoon as a ſhip could be got, to ſend him out 
of the iſland. And now governor /o/tyn is called upon in an action. 
The laws of a foreign country, gentlemen, are matters of fact here; and 
it is very well worthy confideration—it is very well worthy conſideration 
indeed (I do not mean to trouble you with a diſcuſſion of that queſtion z 
but ſince his lordſhip has hinted about it, it is very well worthy of con- 
ſideration) whether ſuch conduct, upon ſuch occations, in ſuch a place, 
can be the ſubject of litigation in a court of juſtice in England; it is 
very well deſerving of conſideration. I know very well, upon a former 
occaſion, when an action was brought againſt the governor of the-iſland 


of Barbadoes, by a man who ſucceeded in his abſenee to the government, 


without any particular appointment ſo. to do, and having been guilty, in 
4 of ſome male practice, (he was eme by Um, 


againſt the governor for ſome proceedings againſt his deputy, as Was 
the ſubject of an action, and there was judgment in that caſe given for 
the plaintiff; but a writ of error 'being brought, and that being removed 
afterwards to the houſe of lords, that judgment was reverſed. As well 


| as I recollect it, one of the chief grounds inſiſted upon on the part of the 
| defendantwas, that being a matter abroad, (for that it was upon demurrer 


to a plea) - that being upon a matter abroad, it was n erg by the 
courts of juſtice in England, In anſwer to that, it was inſiſted-—- 
Court. Was it not the main queſtion in that trial, whether the council 
of ſtate, or the governor of Barbados, had a power to commit? 
Mr. Serjeant Davy. . That wus a queſtion. I hate Sir Bartholomew 
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that occaſion, to be given againſt the governor 
_ miſtook the line of his duty; he ated as he thought for the beſt, for the 


names in this kingdom, who, 
_ -hers._ if this kin 
dune ſerved under general Myfyn, an 


Court. 1 think the coutts held chey had no power to conimit : the 


* 


houſe of-Jords held they had a power. 


Mr. Serjeant Davy. Your pn” will find the particular reaſon of 
the reverſion of the judgment is not ſtated, but only that the judgment 
was reverſed. But one of the particular reaſons was, that the iſland might 
be governed by particular Jaws, and that he was hot reſponſible here ſor what 
he did there. Lo this it was anſwered and inſiſted upon by the other fide, 
that they were governed by Engliſh laws ; that they were not, a conquered 
country ; that they were inhabited by the fubjects of the erown of Great 
Britain, who came of Engliſh or Britannick ſubjects, going from zreat 
Britain to that country to reſide and ſettle there, and were not like the 
caſe of a conquered country. - The reaſon of it does not appear, Upon 
that repprt, the houle of lords thought proper to reverſe the judgment. 


In the preſent caſe, ſee how ſtrong it is l for every objection made upon 


that caſe appl es with double force here, Suppoſe it comes to that queſtion 


of law, will not that queſtion be of too great magnitude for me to ſay a | 


a ſyllable about it? This that I have now mentioned, and your 
lor 
tant queſtion of law indeed; ere great queſtion; a queſtion of the firſt 
magnitude, and which will therefore deſerve to be diſcuſſed -and deter- 
mined by the higheſt court of juſtice this kingdom is acquainted with. 
It is a queſtion of inkihite difficulty and great importance, with regard to 
the reſponſibility of the governor in a conquered iſland, with reſpect to 
their being amenable to foreign ſubjeQs, with regard to being amenable 
for their conduct, Wy ä 

Mr. Serjeant Glynn, They are the deſcendants of foreigners, all of 


them. 


Mr. Serjeant Davy. 1 mean thoſe that are born in Minorca, deſcend 
from the ancient inhabitants of the iſland. They are ſubje& to be go- 
verned by whatever laws the king of Great Britain ſhall think proper to 
impoſe upon them. The king of Great Britain may, if he pleaſes, alter 


his government of that iſland, and give what laws he pleaſes under a | 


eneral ratification ; and they are all bound by it. I ſay, a diſcuſſion of 
that queſtion, as a queſtion of law, is of great magnitude, I do not mean 
to trouble you with it. To be (ure, it is too much for my graſp; it is too 
much perhaps for the graſp of any one man fitting in judgment, much 
more tor me ſtanding here as a counſel, who have no judgment at all, 
only a duty I owe my client; and perhaps, and moſt probably, it will be 
a queſtion to be referred to the determination of the court above. And. 
you, at the ſame time, will certainly, if you think proper to find a ſpecial 
verdict in this cauſe, which I ſuppoſe you will, you will do well to con- 
ſider. the ſubjeR with regard to the damages, which we call contingent 
damages: it was therefore exceeding fit to mention all thoſe circumſtances. 


to you, not only with regard to the matter of fact, but alſo for your con- 


ſideration with regard to the damages. For ſuppoſe (it is upon that ground 
I now addreſs you) ſuppoſe. the governor miſtook the law upon this oc- 
caſion ; ſuppoſe he was wrong, and ought. not to have proceeded in this 
way; ſuppoſe that notwithſianding all the opinions he had took, as well 
from the civil officers in their different departments, the law officers, 


and the afleſſeur judges, and fo forth, confirmed by all the military of- 
| ficers, whom he aſſembled 


together upon the threat of the inſurrection ; 
ſuppoſe, notwithſtanding all theſe opinions, he ought, inſtead of doing 


what he did, rather to have kept this man a priſoner, and brought him | 
| before ſome tribunal to be tried: ſuppoſe that ought to be his conduct; 


that therefore he did wrong, inſtead of it, to impriſon the man immedi- 


- ately, and baniſh, him, upon his own authority ; now to be ſure the aſſeſſ- 
ment of damages by you muſt go upon that ſuppoſition. | thiak I ſpeak. 


fairly upon the occasion: I mean in this and all other occaſions to act 


with character: I ſuppoſe that to be ſo: what _ damages ang. on 
in that inſtance 


ſafety of the iſland ; but he acted precipitately, Why, let Mr Fabrigas or 


his friends (for I do not know whether he. is in England himſelf or no), 


let them put one queſtion to themſelves to decide it. If general Meſiyn 
had done the thing, the not doing of which they now complain of; if 

ne ral MAaſyn had brought this man fo a trial, what might have been 

is fate? Fhe: leaſt ſurely could have been that which he now complains 
of, baniſhment for a ogle year; for with regard to the impriſonment, it 
is not an unuſual thing in any country. Upon great and emergent occa- 
fions, it is not an unuſual thing to confine a man for a few days, and 
debat him the acceſs of his friends: that is not an extraordinary thing. 
But ſuppoſe; in that he did wrong: I will ſuppoſe the whole to be wrong, 
Wherein is it wrong? It is wrong from a miſapprehenſion of judgment, 
from a miſtake: it is wrong merely in reſpect to miſtake, It is not wrong 


from malice; from wilful wickedneſs towards this man, from a tyranni- 
cal diſpoſition, from a deſire to oppreſs or hurt him. If this had been the 
_ caſe; if the governot, reſpectable as his character is, could for a moment 


be ſuſpected to be capable of acting in this manner, from tyrannical, cruel, 


or wicked motives, be would have done ill to call upon me to be his 
advocate 3 for though even in that caſe I would diſeharge my duty to- 
. wards him, I could not have ſpoke with chearfulneſs ſor him. But here I 


conſider him, and the whole tenor of his conduct bids me ſo to do, as a 


' 28 willing to diſcharge. his duty to the crown; to preſerve this 
and, as it is his duty, to the commonwealth of . England; willing to do 


all that was good, right, and juſt, without any vindictive motive to this 
many to whom he is a ſtranger. But upon this occaſion the governor 


will pardon me, if I take notice upon this occaſion, of what is too well 
 knownever to be queſtioned, his general good character. And yet I have 


leſs need to aſk bis particular pardon-upon this occaſion, becauſe that 
gentleman from whom. ] received my inſtructions, . the attorney in the 
cauſe, has filled my brief with, I think, not ſeſs than thirty of the firſt 
I am told, are all attending here, or with- 

in a moment's call from this ball, ſome of the moſt reſpectable charac- 
ſome of the hi rank, and gentlemen of the 
firſt character in this kingdom. to tell Ft that they have at different 
that they do not know in all 
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ip has gone before me in what I was going to ſay, is a very impor- | 


170 29. Proceedings in the Court of Cummon Pleas, by Mr. Anthony Fabrigas, againſt 


their acquaintance, a man of a more cool, diſpaſſionate temper, a man of 

reater character, humanity, and juſtice, than general Heyn; as cele. 
rated for it as any man of any rank or of any 1" of honour in the 
world: and yet general 4Joftyn muſt be fuppoſed, in order to juſtif 
vindictive or exemplary damages upon this occaſion, muſt be ſuppoſed to 
be actuated by motives which his heart abhors, and which motives nevet 
actuated his heart a moment in his life. I leave it upon this idea, thy 
if he has ated improperly in ey ſtep, yet, upon the idea of its be. 
ing a miſtake in general Moſiyn, I apprehend the plaintiff has no tight 
to expect exemplary damages. | 7 

Mr. Serjeant Burland. I ſuppoſe it is a fact admitted between us, thy 
this is a conquered iſland, ceded by the treaty of Utrecht ? 

Mr. Lee. Minorca was ceded” to this crown by the 11th article of the 
treaty of Utrecht, | ; 


James Wricnr, %. Examined. by Mr. Serjeant Burland, 


. You reſided ſome years in Minorca ? | 
From about January 71, to the middle of 72. 
, In what character ?—4. As ſecretary to the governor, 
9, To Mr. Heyn? -A. Yes. | 
J. You know the diviſion of the iſland, do you?. Yes, 
What are the diſtriéts they are divided into ? | 
I believe originally five; but two are blended together, that there 
now are but four. | | 
2. Do you mean to include in one of theſe diſtricts the ſuburbs of the 
fort of St. Phillip's ?---A. They never do, when ſpeaking of them ; tha 
is, extrajudicial of the common officer of the iſland, | 

D. Under whoſe particular juriſdiction is that? | 

A. I always underſtood it to be under the direction of the governor, 

©. What do you call that diſtrict ?--- 4, The arraval of St. Philliy', 

. Are you ſure you underſtood it to be diſtin and ſeparate from all 
the other diſtricts ? | : 

A. Yes; inſomuch that I was always led to believe, and told, that no 
magiſtrate of /ahon, which is the diſtri next adjoining to it, ever did 
go there, or could go there, to exerciſe any ſort of function, without 
leave had of the governor; and whenever there was occaſion to ſend any 
of them down there, the fort- major received orders for their admiſſion, | 

. Are theſe laws varied at any time, and by what authority? 

The iſland is governed by Spaniſh laws, ſubject to be varied by the 
governor, with regard to all interior matters. A proclamation of the 
governor is as binding there to try a man upon a treſpaſs as any Jaws 
whatſoever, ſubject to be varied by the order of the governor ; not in te- 
ſpect to property, not with regard to meum and tuum, but with regard to 
the internal police. 5 ; 

What do you mean by proclamation ? 


That if the governor iſſues a proclamation, and inflicts a penalty 


for the breach of it all over the iſland, and if any perſon is guilty of the 
breach of that proclamation, he is ſubject to the penalty of it, and for 


. want of payment is impriſoned, 


2. I ſuppoſe you mean they enforce an obedience to that proclama. 


tion by impriſonment ? 
4. There 


here is there the chief juſtice criminal, and the chief juſtice 
civil: both have their ſeparate courts. If the governor's proclamation 
is broke with any penalty annexed to it of impriſonment or fine, the man 
is ſeized and brought into that court: the proclamation is exhibitel 
againſt him, and by that he is condemned to either fine ov impriſon- 
ment, though chat proclamation was made perhaps but the day before. 

9. According as that proclamation affects, whether a civil or criminal 
matter? A. 1 do not recollect any of a civil matter. 

Court, What are the nature of the proclamations you are ſpeaking of? 

A. In all the memorials preſented to the governor, he iſſued an order, 
that no memorials or petitions, except for mercy, ſhould be preſented to 
him without being ſigned by an advocate admitted in the courts. 

- You mean governor AMAeſtyn iſſued this ?--- 4. Yes. | 

L. Whether, tho' the Minorguins by the treaty of Utrecht are governed 
by the Spaniſb laws, yet whether our government here do in fact, or not, 
from time to time make alterations and regulations in thoſe laws? 

A. The king in council, upon all occaſions of application to them, 
iſſue out ſuch orders as the caſe requires, and they are recorded in the royal 
court there, and are as binding as any laws whatſoever. | 

They are regiſtered there, are they not -A. Ves. 
9. What do you call the royal court ; þ | 
A. The court of royal government is the criminal and the civil court. 
Q. You know Mr. Fabriges ?--- A, PerfeQly well. 
What is he in the iſland ? EO | 


. I was directed by governor Mo/lyn, who was very much teazed by | 


his repeated applications, to enquire what ſort of a man he was. 
2. Firſt, as to his quality in the iſland ; what ſtation is he? 
. His father holds ſome vineyards, very ſmall,  He- himſelf [ believe 
actually, for his bread, labours and digs and prunes the vineyards, and 


talks and chatters about politics perhaps five days out of fix. It has beet 


repeatedly ſaid, Mr, Fabrigas is a man of property. I believe he had it 
that time no property upon the earth. General Aeſiyn ordered me to 
make enquiry, and that was the reſult of it. 7 HM f 
2, We know what the ſtation of general Meſyn is; that he was then 
and is now lieutenant-governor of AMAinorca z that he is commander of 3 
regiment, and a man of family: what is his character as a man and # 
an officer? Is he a man of human 4 
A. I believe as much fo as it is poſſible for a man to have; that 1% 
my opinion. I have ſeen much of him. I do not believe: there exiſts i 
the world a man of tenderer feelings, for any ill effects that may be pro- 
duced from him. „ a 3 n , 
: „Is that his general character? JC wo ru gt fes 540 7 
A. I believe him to be much more ſo than common. I think that # 


* 
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dis conduct that will be found upon every enquiry that can be made of 
dia Andi it has been ſo under your own knowledge ? 

Im ſure of it: I have had many opportunities of ſeeing the work- 
ing of it in 4 very ſurpriſing manner, ' 

ng Will you ler us know as much as you do know of this tranſaction 
perdeen Mr. F:brigas and the governor ? | 
4, May I refer to ſome minutes I have here? 
"Counſel, Les. | ; | 
Mr. Serjeant Glynn. Did you take them at the time? 

4. No; but all within three days. I hope I ſhall be excuſed if I 
ſhould make an miſtakes in reſpect to date. Mr. Fabrigas preſented a 
memorial, I believe to myſelf, to be delivered to governor Maſiyn that 
was the 31ſt of July 71—complaining that Mr. Allimundo, the muſta- 
ſtaph, the only officer in the arraval—1 think that was the firſt petition, 
complainin of ſome abuſes in buying wine. The governor ſaid, what 
Joes the fellow want? He bid me order Allimundo to anſwer it, for he 
knew nothing about it. I ſent for Alimundo up to the head-quarters, 
The muſtaſtaph is the only civil officer of St. Phillip's, that is, in the 
artaval : he is put in by the governor, and turned out by him at 
pleaſure. | 

* Did you order Allimunds to give in an anſwer to it! 

I 1 ſent for him, and defired him to come up to me. J gave him the 
| memorial, and told him it was the governor's orders that he anſwered 
jt, Upon Allimunde's anſwer coming up, it was read to the governor, 
Counſel, That anſwer is dated the 8th cies 1 b ? | 

A, I read it to the governor. The governor ordered me to tell Mr, Fa- 
brigas and Allimundo, by an interpreter, that he was very well ſatisfied with 
the defence Allimundo had made to Fabrigas's charge. I told them both 
ſo; Fabrigas came again, and deſired to ſee the defence that Allimundo had 
made. I told him I was not authoriſed to ſhew it him, nor did I think 
it was a matter for him to demand. He came again the next day, or the 
day after, giving in another memorial, deſiring that that-might be ſhewn 
to the governor. | | 

Counſel, That was delivered the t 4th of Augu/? ? 

4. Yes in ſhort, deſiting to ſee the juſtification of Allimunds, and ſhift- 
ing the ground of his cottiphſine; and, | think, adding another article. 

2 You ſhewed theſe two memorials to the governor ? 

. I did. Governor Meftyn ordered that Dr. arkadal, who then acted 
as chief juſtice civil, ſhould receive and hear any complaints that Fabrigas 
had to make againſt A munds; and he added to him the advocate fiſcal, the 
ſecond officer in the iſland that acts under the king's commiſſion : the 
chief juſtice civil is the firſt, the chief juſtice criminal is the ſecond, the 
advocare fiſcal is the third, next after the governor : he gave them autho- 
rity to ſend for papers and perſons, and whatſoever might be uſeful in the 
inquiry in his name. By my memorandum, I think it was the 20th of 
Agi, that theſe two law gentlemen, as commiſſioners, met, and ordered 
Fabrigas and Hllimundo, who were then preſent, to attend them the 23d 
following. It may be neceſſary to obſerve, that though theſe two Sr 
then were then ſitting in their own civil courts, they acted as commiſſioners 
of inquiry, becauſe the man was one of the arraval of St. Phillip's. 1 
won't charge my memory by oath, but I am very ſure they had a ſeparate 
commiſſion on purpoſe under the governor's own ſeal, | 


7 On the 23d, Fabrigas declared he would proceed no further till he 
was allowed to ſee the defence that Alimundo had made, and given in to the 
governor. © | 
Where was that declaration made? F 

In the court before the commiſſioners, Mr. Fabrigas preſented a 
third memorial to governor Meftyn, ſaying nothing more than what he 
had ſaid before the commiſſioners, that he could not proceed till he had 
ſoen Allimundo's anſwer to his petition, 
3 Before the third memorial that was 
Made any report ? A. None. 

9. Do you recolle& whether the third memorial 
report 7. I am pretty ſure before, . 
Mr. Serjeant Bur/and. hat is the third memorial, containing the 
12 articles he exhibits againſt {//imunds : there is no date to it. 


Can you fix the date to that? 86 Me 
I think it muſt be between the 23d and 26th of Auguſt. General 
Wit | | 


Miftyn referred him to the commiſſioners. 
„What was done afterwards? © 8 

4. The commiſſioners reported to the governor, that Mr. Fabrigas, 
by the mariner of his carrying on this accuſation againſt Allimund;----- | 

3 When was their report; nn | 

The 24th or 25th of Auguſl, I imagine : here is their report. 

Court. I dare ſay this report he is ſpeaking of now, don't contain the 
commiſſioners anſwer about the 12 articles ?- J. There are two reports. 

Mr. Serjeant Davy. I took a great deal of pains to collect dates, and / 
it from the contents: I believe they were right, as I opened it. 

#. There were two reports, one the 3iſt of Auguſt, the other the 4th 
of hepeember, that Fabrigas, by the manner of carrying on this charge, 
Intended to ſow-diſſention; 3 e 
Mr. Serjeant Davy. Mr. Fight, I find, confounds two reports to- 
gether : it is the third report where they report that it is to breed ſedition. 

> Then. he preſented this third memorial containing the 12 articles ? 

„ Juſtice Gould. My brother Davy ſtared, that it was the 10th of 
deptember that they took notice of the articles.. 
2 Was there another report about the 10th of S-prember ? _ 

Ves, there is. On the 26th'of Aaguff the governot ordered me to 
dels ehe criminal chief juſtice, and the civil chief juſtice,” the ad- 
weize fiſcal, and the ſecretary to the court of the royal govern- 
ment, to come to me next morning, that being the 26th.” Fabrigat came 
ere.” I aſked him in the governor's name, by an interpreter, what he 


Was the inquiry made? 


preſented, had the commiſſioners 


was after or before the 


* 


- 


Lieut. Gen, Moſtyn, for falſe Impriſorment and Baniſhment, 
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which he had ſuſtained ? or whether he meant to make an example of 
him for any abuſe he had committed in his office? Theſe gentlemen were 
preſent. 

. What anſwer did he make? 

. None ; I could get no anſwer from him, 

Mr. Serjeant Davy. That is, upon the articles, 

Court, Is that ſubſequent to the delivery of the articles ? 

Mr, Serjeant Davy. Vos. 

D. This queſtion aroſe upon his preſenting the 12 articles to the go- 
vernor ?- -A. Upon the whole of his conduct. 

But that was after he prelented the articles ?--- 4. Yes. 

What did he ſay to that ? 

. He ſaid nothing. I deſired him to make ſome kind of anſwer, that I 
might tell the governor. *'His anſwer at laſt by extortion was, that if I 
wh give him aquarter of an hour, he would go and come back with an 
anſwer. | 

Q. Being confounded at the queſtion at firſt, and giving no anſwer for 
ſome time, at length he ſaid that ? 

A. He did not know which he wanted, nor what he wanted. He gave no 
anſwer at laſt, but only afked that he might have a quarter of an hour. I 
told him that he was not confined to a quarter of an hour; but it being 
then between 10 and 11 o'clock, I believed that they would be ſo attentive 
to him, that he might call again at 12 o'tlock if he pleaſed, He came back 
again within the time, and gave notice that he meant a civil action. 

Mr. Serjeant Glynn. I would not interrupt this evidence, as it does not 
appear to be of great conſequence to us ; but I ſubmit to your lordſhip, 
whether this is properly evidence, the anſwer being conveyed through 
an interpreter ? and whether the interpreter ſhould not be produced, vo 
knows what anſwers were given? 

Mr. Lee. We ate now to take the anſwer from a man that does not 
know what the queſtions were, in a language the witneſs does not under- 
ſtand, and conſequently cannot report if there were any, or what anſwers 
given; whereas there is a man living in the world who could report the 
anſwers that were given. I ſhould not object to it, if that gentleman could 
himſelf underſtand the anſwers that were given. | | 
Mr. hog Gould, I think it is very clearly ſufficient evidence, 

Mr. Peckham, The interpreter was appointed by the governor, or by 
his order, therefore we cannot tell whether that interpreter gave the fair 
and true conſtructions of the converſation which paſſed between Mr. Fa- 
brigas and Mr. Wright; but from the perſon appointing him, we have rea- 
ſon to apprehend the contrary, . 8 ; 

Court. Firſt, it is very clear, from what Mr, Wright ſays, and I ſup- 
poſe nobody will doubt from the ſubſequent action, but wine this inter- 
preter very fairly and rightly interpreted that this man deſited to have a 
quarter of an hour to conſider of it: that is clear. He has two hours given 
him. He comes back again, and then the ſame interpreter officiates. The 
act proves that he had explained the firſt very clearly, becauſe he went 
9 in conſequence of it. A Ve 

The aſſeſſeur criminal talks as good Engliſh as any gentleman in 
court, and hey whenever there was the leaſt miſtake or confuſion of ſound 


or words, ſet it right inſtantly, He returned again, and ſaid he meant a 
civil action. 9 k 


3: How long time do you think he was abſent ? 
Within two hours, probably an hour, the aſſeſſeurs both of them 
walked out and came in again. The commiſſioners not finding Mr. Fa- 
brigas would attend them, were defired by the general to ſend him an 
anſwer in writing to ſix queſtions, | | 
I When was this? 
A. Subſequent to his ſaying he would proceed by civil action. 
J I ſuppoſe then that meeting broke up? | 
A. Yes. The governor conſented that he m 
againſt him, I reported it to the governor. 
V Did you tell him of that? | | OO 5 
neyer ſaw him afterwards, but the ' judges preſent heard him 
ſay he meant a civil action. They told him they would admit it. . 
Mr. Peckham. Did you hear that? hy 
A. Yes, I did. I was to fignify to him 


his having a, civil action, if he choſe it, 
5 And was it ſignified to him 7-H. Yes, it was. 


. 
U 


* 


ight have a civil action 


that the governor aſſented to 


» 


You ſay he did not proceed by a civil action, an 


d therefore fix 
queſtions were propoſed to him? | EY 

A. The afleſſcur civil came to the governor, and informed him this 
man did not proceed in a civil actipn: t 
tions to him. ; 
How long after was i 


I cannot recollect. 


1 


t that they were ſent him ? 4 


. 


9. Was it the Bane day? PHT HT nana vin 1 

A. No; it might be three or four days. The general ſeat for his own in 
formation ſix "queſtions, relative to the conduct complained of, of the 
muſtaſtaph, for the opinion of the chief juſtice civil, whether the muſtai 
ſtaph had or not exceeded his commiſſion, The queſtions are in court, and 
the anſwers. * bi alan bn: nutty GA} ar ratadty | 

55 Is there any date to theſe ſix queſtions? ?: 
A. The uſt Maph of St. Philly's makes Bu ' 
which he was the great perfor! complained of, 
atteſtation, or rather a deſite, of many of the inh 


* 


great confuſion, in 
itants of the arravsl of 


the alterations. propoſed by Mr. Fabrigas might not be made. That was 


1 ſigned by a great number of them, and was as much the object of donxer⸗ 


ſation there, as any thing ever Was. 
5 Was any order made upoh that, or what was done? 
A. On Sunday the 8th of Sepronber, the governor having 


$441 


feſt Sled. 


agg? © 


hen the governor ſent ſix queſ- 


ſporitancoully ſent up an 


St. Phillip's, to requeſt the continuance of the old regulations, and that : 


Dr. Oliver's leave, a very confidetable merchant in the rown, a doctor of 


laws, and the chief juſtice civil, he gave them a commiſſion to go the next 


want whether a civil proſecution to recover damages "againſt Alimunds, | | 


— * 


F 


wo. 
7 


a 
morning, the Sunday, to the rav 
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* 
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of St. Phill;p's, to a'country-houſe 
br 35 N A629 $ 1 gh the 


come before them ſeparately to be examined, and give their opinions, and 


172 
the Foyernor.hue there; that is called Stanhope's Tower, telling them he 
would giye directions to all the people that dealt in wine, that they ſhould 


whether they choſe the neu reſolutions, or to adhere to the old rule. 
H. What do you mean by aſking Dr. Oliver's permiſſion ? 

7 He was no officer, For them to ſay whether they choſe the new in- 
ſtitution of general Fohn/fon, or whether they choſe the general ſale of 
wine, as every body pleaſed. A great many of them did appear the next 
morning; I ſuppoſe all: I underſtood at leaſt all that choſe to come. 

i What was done? | WIT | 
They reported to the goyernor, that q were for the then practice, (that 
is, general Fohn/ton's inſtitutions) 41 were for the old regulations, and 6 
appeared to be indifferent, and 4 wanted fome alterations of their own. 
| 15 Which were the old ones ? | : 14 y 
They never were in practice in the arraval of St. Phillip's ; but, 
upon all the enquiry, they could find that the king's regulation ſubſiſted 
about ſix months, and made great confuſion, but that the regulation of 
17 52 never obtained at all in the arraval of St. Phillips. | 
When was this reported, and dated? 
J. The 8th of September; that was on a Sunday. 
I What followed? Was this reported to the governor ? 
A. Yes; but the governor was well informed of what had paſſed on the 
Sunday. Mr. Fabrigas came on the Monday morning with a new memo- 
rial, complaining that it was Sunday; and he proteſted againſt what was 
done, and that Dr. Oliver, and the chief juſtice civil, had uſed threats and 


menaces to the people. 


. Then the next memorial I have in my hand is Dr. Markadal and 


Dr, Mn | | 
A. The governor was ſo exceedingly cautious in every thing, whether 


of conſequence or not, upon this nonſenſical memorial, that he ſubmitted 
every trenſaction to the people of the iſland, He ſent this report 


to Dr. Merkadal and to Dr. Oliver, for them to anſwer. They anſwered 


it on the 10th. HIS 
85 What followed the next day after that? 
. 1 think it was the ſame day Fabrigas came for an anſwer, the roth, 


which was Tueſday. He came to me to deſire an anſwer to his memorial 
about the Sunday affair, I was not at home. He enquired then for the go- 
vernor's aid- de- camp, and gave him the memorial. 


2: toy is another of the 10th of September, of Dr. Franciſco Segui, | 
and 


r. Markadal's,' | 55 | 
A. Franciſco Segui is the advocate. | . 1 

That was an opinion of their's, as the lawyers of the iſſand? 

I fancy that accompanied the anſwer to the articles; I cannot be 
poſitive to dates. Returning home, I met Mr. Antonio Fabregas immediate- 
y after he had been with the governor's aid-de-camp ; I think the 10th. I 
rather avoided having any thing to ſay to him: I had had ſo much, I was 
quite ſatisfied. He came to me. I called Segui, a prieſt, and got Jahn Vedall, 
who ſerved for an interpreter, and who happened to be in the ſtreet, almoſt 


under the governor's. wall. I deſired Mr. Fabrigas in the moſt civil man- 


ner I could, having done ſo fifty times before, to ſay what he wiſhed or 
wanted, If he would only point out what he wiſhed, it ſhould be done: 
I would undertake to anſwer, the governor meant to do any thing that he 
wanted; but that he had acted in ſuch à manner hitherto, that no body 


body in the iſland did, joined with me in deſiring him to go home and 


mind his family affairs... All his anſwer to me was, complaining of the en- 


uiry being on à Sunday. I told him that it could not be altered. John 
Veda! joined with me in deſiring him to go home, and not bring miſchief 
upon himſelf. Jobn Ved il told me, he ſaid he would come again the next 
day with one hundred and fifty people. I think it was under his interpre- 
tation, though I had the prieſt there ſome ot of the time. 

2. from 5 Jury. Was it armed men? 4. No, no. 

J. What did he ſay ?. © 1 2 7 

A. He would come with one hundred and fifty men to back the petition, 
or whatever the word was, with a petition and one hundred and fifty men, 
or with a petition backed by one hundred and fifty men. a 
a2 I e the Fury. What do you apprehend he meant by that ex- 
preſſion | . 
: A. Upon my word I catched at the expreſſion, and deſired John Vedall 
to defire him to deſiſt from ſuch an idea; which John Yedall did, and treat- 
ed it as laughing: but if I underſtood any thing by it, it was not to come 


with guns, ſor they had no ſuch thing, but to come as a mob. 


. 2, fromthe Fury, Did he ſpeak Jpaniſb or Engliſh at the time ? 
A. Minorquin., © . | 
85 What was the other interpreter's name? 


29. Proceedings in the Court of Common Plas, by Mr. Anthony Fabrigas, again 


| 


. 


0 


knew how to pleaſe him. Mr. Vedall, who knew this matter, as every | 


Segui, a prieſt, one of the Spaniſh prieſts: he was there the firſt part | 


of the time, and Jobn Yedall the latter part. 


Court. And then in conſequence of that, you thought he meant a mob? 
A. Yes ; or I ſhould not have got John Vedall to enter into a long 


- 


- converſation to deſire him to deſiſt. 
5 85 W hat did he ſay upon that? 


| 2 Tw .)) PT nes 2b 
„ There were moſt-of them there. Every. one, I believe, expected a 


Full metting of che inhabitants of St. Philip's, 


He went on, I believe, repeating the ſame again. I believe the con- 


_ verſation was cloſed upon that. /- 3 
from the Fury. Has A.limundo, by virtue of his office of multaſtaph, 


any particular limited Quantity of wine to fell? _ 
7 Mr, Serjeant Davy. W. 


hen the papers, arg read, that will be particularly 
ſpoke to. Ee be: PRION] 
8 52 "4 ou informed the governor of 
ON es. . 


, What paſſed after that?; 


; 1 think on #edueſday, the, governor ſent his compliments to moſt of 
the officers of the corps, deſiring they would come to him the next morn- | 


ing, to ſee the honour that was to be done to him. 2 4 x aha 


oY 


what was ſaid about 150 men? 


| was arrived made it neceſſary, _ 


| regard to the criminal court, was the ſame as a law and you diſtinguil 


| priſon where capital offenders are confined, and is called No. 1 : why is it 


in the priſon. 


2, What . that was expected) 
. Thoſe people Fabrigas had ſpoke of. "They waited ſome time, and ,, 
laſt four people came, (I think all four were ſhoe-makers) and they brought 


a memorial, I believe a gentleman is in court that received it from their wi 
hands. He took the memorial of them, read it, and | think colonel Ae 
kellar, after reading it, told them that they were to go about their by. ſel 
ſineſs, to go home peaceably, and behave themſelves as good ſubjects 10 | 
his majeſty ought to do. 1 think there was a converfation preceding, 1; fal 
ſhew they did not know the contents of that memorial they were deliverins 4 
which believe will, by-and-by, come out. The general aſked the opinion giv 
of the general officers, as wellas I reco!le&, whether they all knew that this ; 
was founded by Fabrigas's proceeding? and the next day heaſked them what 5 
they underſtood by it? They ſaid they underſtood that the man was to be , 
baniſhed the iſland. Sao 4 
py You was not there when they gave their opinions, I beliebe? 1 
I cannot tell, | | coll 
And ſo, in conſequence of it, he was baniſhed the iſland ? was 
A. The general ordered him, in conſequence of that, to be taken us me! 
that night. He could not be found. The general fent to the chief juſtic: 4 
civil, and the chief juſtice criminal, and the advocate fiſcal, to knyy his 
| what he ſhould do in that caſe; that he thought him not ſafe to be left at | ten! 
large ih the iſland. They told him. Wy 4 
2. from Mr. Serjeant Glynn. Was you preſent, or do you ſpeak from E 
information? 3 | 
A. Lam ſpeaking of what they told me: I was ſent by the governor ty 
aſk their opinion. This is their anſwer. . | gove 
5 What was you to aſk of them? _ | 1 
The governor's power upon this occaſion. They ſaid, the governor; ME 
power extended over the man, and he might do with him what he pleaſed thin 


and if he choſe to baniſh him, they would anſwer for it with their ears, 
I Theſe gentlemen are themſelves {inorguins 2 | 

A. Yes; and both talk very good Engliſb. 

Court. This anſwer you carried back to the general? 

A. Yes'; and they told it him vivd voce. he chief juſtice civil, upon 
my having many doubts about it myſelf, and ſaying that it was not quite 
the idea of Engliſhmen, and that we had not any ſuch law in England, ſaid 
it over and over again. He gave me a piece of paper with his own hand, 
which he called a quotation —4 the law of that land, a royal order in the 
year 1500 and ſomething elſe ; a poſitive order from the then king of Spain, 

wherein the king ſays, that the opinion of the aſſeſſeur criminal is con- 
ſultative only; that the governor may be guided or not by it, as he pleaſed; 
but not ſo in civil cafes. Although the governor is abſolute in regard to 
the politics and œconomical government of the iſland, it is not improper, 
but very prudent, to take the advice of the aſſeſſeur criminal, as has been 
recommended by the king of Spain to the governor ; although it muſt be 
obſerved, that in theſe cafes the aſſeſſeur only gives his advice, and conſe- 
quently it is in the governor whether be will follow it or not, and is not 
eciſive, as in civilcaſes. This man being a Minorguin, the governor want- 
ed to know how he ſhould apprehend him, no officer of his knowing him. 
The aſſeſſeur criminal ſaid, that the officer that attended him as tipſtaff vas 
an old fellow. Says the other, Vou ſhall have mine, who is a young able 
man: and he was apprehended by the tipſtaff who walks before the aſſeſ- 
ſeur civil every day of his life when he goes in or out of court. 
4 How long was he kept in priſon? 3 
Ido not know ; the books will ſhew it. 
| * Was he put in the common and uſual prifon ? 
A. There is no other priſon in the arraval of St, Phillip's, but where 
he was put, I believe. | 
2. Why do they call it No. 1 ?---4. I do not know. 
Court. It has been particularly deſcribed to me and to the jury as the 


called No. 1, if there is not ſome other priſon? | h 
A. There are gentlemen better informed of the caftle of St. Philly's 
than Iam. I believe there is no other priſon, That may be No, 1. ron 


+ , Croſs-examined by Mr. Serjeant Glynn. 
2. I think you told us your reſidence in Minorca was about a year and 
a half : who was governor during the time of your reſidence ? 
A. Upon our arrival there, the lieutenant-governor commanded ; and 
upon our arrival the command devolved upon general 1Moftyn. 

85 Then the command immediately devolved upon him? 


Within two days, or ſo. 


2 And. the other two days Mr. Jobnſten, as his lieutenant, commanded! | 
believe the general came there on Monday, and took the command A, 1 
on Thurſday., Reports under general Johnſlon's ſignature that the governor I | 


5 
ple 
inſtitut 


7 5 


1% T. bal 
A. That is all I know of them in the world. _ __ | 
2. Which has been during the government of governor Maſiyn or bis 

lieutenant... Now you told us, that the proclamation of the governor, with 


8 


1 


: Then your experience of the laws of Minorca have been collected belieye 
n no 


the court of Property, which regards meum and tuum, from it? 

2. Do you mean that, without any limitation whatſoever ? Suppoſe th! 

Ates intended to inflict a capital puniſhment upon any offender, mul 

that law be obeyed. by the judges s D 
A. 1 ſhould. imagine it Ks It is only my imagination, obſerve. 

2 I think you was ſo kind before as to tell ue, that though that pro- 

vlamation came out but the morning before, it would be equally ob 187 

tor N the courts of juſtice .A. I underſtand ſo. i 

A 7 Now this muſtaſtaph, Allimundo, ſells wine, does he not? 


He makes wine of his own vineyards, and buys grapes of al 
| ? : 


people to make wine, and ſells it in the artapal. H-: does not {| 


Cab” 


wo = ſhould anſwer with that preciſion, whether 46, 50, 
Wet. 1. | 


That was a head of governor Fohnflon' s 5 -A. T'believe ſo. 
2 I would aſk you, whether Allimundo had not a lot ee to ſell his 
vin, a and exclude every other perſon ? 
A. I think, as the papers are upon the table, they will ſpeak for them- 
ſelves, think Allimundo for his own vindicationurges—— 
9, But L 201 you, of your own knowledge, whether the lot did not 


fall upon bim? 
believe he did not draw any lot at all; ; it is not the cuſtom for the 


ciuſtaſtaph to draw lots. 
Vou think he did not draw lots ? J. No. 
{ You did not underſtand the Afinorquin language ?--- A. es 
It is a mixture of Italian and Spaniſh ? 
Yes, [believe ſo, and a kind of bad Spaniſh. 
Vou have told us of the two interpreters :'I think you don't re- 
collect exactly the words the laſt interpreter ſaid? You think father Segui 
was gone before Fabrigas ſaid, I will come with a epd. with 150 
men, or backed by 150 men ?? 
4. I cannot be ſure; I think it was Vedall; and the more ſo, from 


his joining with me in endeavouring to perſuade him from his in- 
| tention, - 


think you communicated this matter to the governor —4. Ves. 
Did you carry Vedall with youf- -A. No. 
Did you make any enquiry after the 150 people ?- -A. No. 
; You, yourſelf was the perſon that 1 ted the ee eee to the 
governor, foe dA, Yes, | | | 
„What time did you write this paper? 5 
"I fancy the memorandums of that paper were wrote; T ſhould 


| chitthe, I could not ſwear to it ſo particularly, I ſhould think, within an 


hour of every one of theſe tranſactions happening. 
Then I take it for granted, that this is a faithful copy of a faithſul 


colleQion, according to your.: memory, within an hour and half after | 


ſuch tranſaction ? 
3 If was not put down for the public eye, but to refreſh. my own 


w Then you e put down. any thing which you did not delteve 


ta be true??? 
4A. No; T ſhould | not "Jream of ſuch a thing. 


How long after did you communicate to the governor bet Fa- 
brigas had ſaid? 

A. I never was longer between communicating to Pab#lgas what the 
overnor ſaid, and to the governor what Fabrigas ſaid, than going from 
this wall to that; unleſs the n rk not arrived in tue 'morniſig; 
and I waited. his return. 

O, Then you could make no miſlabe of whe Fabrigas. had faid. 
You communicated to the governor what you = down: pere are ſure 
hy uy under no miſtake on that head? | 

I know I might miſtake, - 
4 But I do not aſk you about any mien or ces, but hi 
of the converſation ? 
. Upon my ſoul, I believe ſo. 

Mr. Serjeant Glynn. Then, ſir, I will read ze. cine The fn 17 Mr. 
Fabrigas came for an anſwer to bis petition, and told the governor's Sa 
he ſhould come the next day with a petition of people concerned in grapes and 
vines, which they will en and come with themſelves, 40 the number 
R 
4 r. Serjeant Glynn, I deſire it may be read; but I won't aſk wk 

Wright any more queſtions, (It is read by the aſſociate. ) 

r. Peckham. Pray read the next paragraph. 

On Wed neſday the 11th, the governor, having the feld-ofiers i in e. near 
Mahon with him, ee memorial from four men, Signed by | 
perſons f St. Phillip's,  defiring the old practice might by purſunds to 

ith" be. anſwered, that the four men ſhould return. " hame, and behave 
themſelves as good and peaceable ſubjetts to his majefly ought to do. 

Lee, Your lordſhip will ve me leave to aſk upon this paragraph 
a queſtion of Mr. Wright. 
with. a; memotial ſigned: by 
4 yo old practice might be parked: did pou ſee that memorial? 

51 1d L355 «< 
1 ax you take upon you. to zem by what number. it was 

1 I hall ſpeak merbly from memory, tie they. were e all ſeratches : 2 

do not believe there were ten names legible to it. 

p What number of ſignatures were there upon this bene 
6 hy already ſaid 1 really and upon oy. word do not know, | 

Were there nearer 150 or 100? , - | 
I'M is» merely a matter on waged dere were from 47 to 45 U 
believe. "3 
wo Now can you take upon you to affirm, chat whe were not more 
e ſigned this memorial than had ſigned the memorial fo the” "new 
inſtitution ? 
Fut, I,upderſtand it is in the report. There is a fe 
ſelleur civil and lor. Oliver, that 93 were for governor 7 Nu, inftitu- 
ton, and r for the old regulation; 6 appeared to 5 my "and 4 
5 "Wk 


Re 


„i 


of the af. 


| * ſome alterations af -their-own. - 


here were go odd for the new inlieuion" 2 
1 2 eee ee : * 6 . W 0 
"1 Nou tell me wbether thete Da or were tho upbn⸗ -this mer 
marjal whieb;was-brougbt: by: the four men, the 3 or requeſts of 
more or leſs.than_that 8 the old inſtitution? ? Re 
have already ſaid ten times, that I cannot take upon me to aſcer- 
tain i the ber, ' ſignagures upon this laſt memorial 3 dur 1800 know. 
undo proved mady. of- them to be falſe, +5; * 
You know that is got an anſwer, to my qullida; 1 Pry bt bin 
bse were the number of men that, figned this memorial; 4d ow's | | 


Pony gf 
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ind whether * Erd ner to 


"4 


R 
* 
4 = 
r 
* 
2 
5 


Lieut. Gen. Moſtyn, for falſe Imprifonnient and Baniſhment. + 08 


- You tap there were four men came 
perſons of St. Phillip's, de- 


I 
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diſtance of time, that the memorial which was brought by four men 
" ſigned by more ot leſs than go? - 

can ſay no more: if | knew, I would tell you. I looked at the 
5 it was full of cfofles ; and what makes me think it was be- 
tween 40 and 50 was, becauſe I counted it. 

9. Then you did count it? -A. I did begin to count it. 

I: Did you proceed to count them Ong ? 

What ſignifies anſwering, that!? 

©, Becauſe I expe&t aw anſwer, What ſignifies counting numbers, 
and not going through it? 

A. I wiſh your head 'was capable of retaining every little, circum- 
ſtance of no conſequence, 

Court. The gentleman means, whether you have now ſuch a certain 
recollection of the number of ſignatures upon that paper as to ſay, whe- 
ther there were more or leſs than go ? 

A. I don't recolle& any thing but one that is, that I began countin 
---any other circumſtances that ſhall lead me to the number, lather 
left off at 4o or what. 

9, We underſtand that a conſiderable. majority ſigned this very me- 
morial-we want to know that fact? 

A. Every attention was employed, eyery argument uſed, and every 
poſſible means wag taken, for finding out. the true ſenſe of the inhabi- 
tants; and amidft the various methods taken, there did not appear, 
when enquired into fairly and honeftly,, to be one in ten of, all the names 
chat were preſented to dne general in ſupport of Fabrigas's complaint. 
Mr. Ali mundo was ſuppoſed to be a man that would produce the truth.—- 
The fort- major was ſent to examine with him. 


Mr. Lee. The en Uh nt will tell you, that is no evidence at all. Let 
me aſk you, when his particular paper was copied that I have in 
my hand? a 


A. As ſoon as I was at leiſure to,do it myſelf, 
3 W hen was this particular pa er pied ? 
J have ſaid half a dozen times, as ſoon as I had time to but all 
the bits of paper together -—inſtantly. 
' 2, Was this paper copied from a memorial it in which" this number is 
ſtated blank as it is here, or have you that e memorial by, you fk. 
---In whoſe poſſeſſion was that memorial f $a \ 
2 Not in mine. 4 
To whom was it given TT thihk 10 eee aucli. 
He was an officer of the wby * 
Commander in chief of the corp f engin ers. | 
9. So he had the poffefſion of tha ul, th the PALE of which 
mY have ſtated by blank perſons ? 


A. All I can recallect of that gene betet that you: ſpeak to 


T0 


down to ſuch a thing as that. The aft 0 ph 115 
T think col. Mackellar was talking of "thi 7000 r 1405 IL had it 
ſout of his hand, and was going to read 150 count it. 1 he or 
Allimundo took it; and I believe Allimunds t took JF. deme 40 Hofe many 
'of the names, 50 he did afterwards. 

2. And that u conceiye to be the . hy you "Gi nat! get 
thro h them, why you did not proceed to tell the number? 

T ſhould believe ſo, upon my word and hohour. 


number in this, rug there wete' for the other regu lation? 
4. I did not attempt to ſay ſuch a thing = 
2. Upon the inſpection you then Wi you cannot take upon you to 
MA that ? 
Ai. have told you all I know of it: 
Mr. Serjeant Burlazd. You was aſked about the lieut, goyernos being 
general Moſtyn's Tieut. governor; I believe the g goyernor does not appoint 
his own licut. governo ?—A. No. 
| 2, I believe thoſe regulations made by ener JOU! were ſome u_ 
before general MHoſiyn was vernor? | l 5 
A. The date will ſhew t. een SA . 
V; I ſuppoſe about 52 ?—4. O no; Ager r. 
12 I meant 62 ?—A4, I believe prist to the SOT or ih office of 
muſtaſtaph by Mr. Allimundb. ; 
2; Prior to the time Mr. Maſyn was made |  governor?—F, Ves. 
. You was aſked à good déal about that memorial that had theſe 
bog es upon it: you ſaid Allimundo took it Away with. him i in debe to . 
* — | 
A. 1 ktiow he had it; I don't know whether he cook it! ey. 0 


* 5 i 


botdom of that memorial were not put there PLE the Ah. 
% ²˙ ˙ to believe — 8 
Did he enquire into it? A4. Ves. ACN 1 7 . e 
What was the reſult of his ehquify | re rapes Se bg, ER eee 
The report made to him was, that a certain number oft their! names. 
were #bſolutely forged ; that che hands of others were obtained Under A, 
ſup oſition that the memorial related to dil. 
3 You ſajd juſt _ that 19 0 1 8 enquity 7705 did! not aj 
best 4 ove one in ten; did you ourfelf ma ulry of wha t 
neral ſenſe « of the inhabjeants you ako! * ic, 4 ft ws : 


LEM z and from, the Engral converſation 1H , 
to me that there was, I mii 
it hg be worth your Tordfhi ſee. what thele e regulations, 


art, Then ky. WA en u made che Alice en uiry, 
F pofibly coul, 2 hat tüte ſenſe o Ins people might e mp 
105 57 aboye or one in "rem that, v wiſhed, fo for (this acc 75 FI 


pot appear 
1 one in twenty that ever withed it; 


attention, to 


* 
** 


Did you infofm the governor of this? Wo 30 7) bee Ops ehe 
| * 4. When | 


is this, that four people brought, it; 1 18 bard. t 157 be pinned 
. preſent. 


You do ſtill take 5 10 1798 ton 175 that re, was bobs W 0 
70 


T fancy there was much leſs. 


. Hack the governor any reaſon to apprehend that thoſe names at 2 0. 


A. To every body, and With every Kody that could p Fe: give e | 


, 2 


1, according zo my gun opinion, give i gfeat Yojrjncs WhayT . 


a 


174 29. Proceedings in the Court of Common Plens, by Mr. Anthony Fabrigas, ogain/? 
wo When I uſe the word report, I don't mean an idle ſtory picked up 


4 


\ 


ten 


from one or other, but a military term, an anſwer to the enquiries made 
, , via ty. 
2. Then the intelligence you conveyed to the general was, that the 
opinion of by far the greater majority was againſt th 

Py All almoſt: I ſaye my cath by ſaying almoſt, but there was almoſt 
Joux Pieypat., Examined by Mr. Serjaant Walker. 
8 You was aid-de- camp to general Mahn, I believe — J. Ves. 
9. Upon the th of September 51, give an account of what you know 
of this affair when Fabrigas came to the governor's? ? | 
A. He aſked me to ſee the governor in the morning. I told him he 
could not then fee the governor, but I was aid-de-camp to the governor, 
and any favour or any thing he had for the governor-I was ready to re- 
ceive. After a little heſitation he gave me a paper, a memorial: he deſir- 
ed at the ſame time I would inform the governor that he ſhould come the 
next day for an anſwer ; he ſaid he ſhould come accompanied by 200 or 


250 of the inhabitants of St. Philip's. 
I Two hundred or 250? .) TT 
A. I don't exactly remember the words. | W 
Was that all the converſation you had with him? 128 
A. Yes. I immediately acquainted the governor with this meſſage: I 
read the memorial to the governor immediately, .and informed the governor 
of what he had ſaid to me. I think it was that day the governor ſent to 
the field-officers of the nn and to the commanding officers of the 
corps, to meet at his houſe the next day, in order that they might be wit- 
neſtes of the manner in which he ſhould receive this Fabrigas and the peo- 
ple he mentioned to come along with him. Only four men came the next 
day, and brought a memorial. a * 5 
Were any of the commanding officers there ? | | 
Ves; I think all the commanding officers were there when theſe 
men came. Ber poo Be by reins BOO 
3 What were the ſenſe of the commanding officers ? 1 
I think the ſenſe of the commanding officers was, that, in ſhort, 
this man ſhould be taken up. 8 
85 Why would they take him up? 5 . 
As a troubleſome, ſeditious, and dangerous perſon in the iſland. 
The governor mentioned to me, that he had conſulted the chief Minorguin 


judges of the iſland. I know he had conſulted them, which corroborated 
the opinion of the field-officers that were there attending. 62 
Who is this Mr. Fabrigas ? 2 
An inhabitant of the arraval of St. Phillips. TR 
2. Of that diſtri that does not belong to the four where there are 
» What, has he there any property? 
His father is alive; he takes care of his father's vineyards, I believe. 
That mr ene property fuel ding PS 5,4 
That is, the liberty of working in his father's vineyard? 


| 


„ A Pos FR Bevin FOWL 
9. What ſort of a charater does he bear there: 
He is generally ſuppoſed to be s ſeditigus, turbulent man; that is 
the general character of the man. General Ahn is very far from being 
a tyrannical, overbearing man. I had more opportunity of knowing him; 
I ſerved immediately under him the greateſt part of the laſt war. 


A man of temper and humanity ?—. Yes, very much fo. 


9. You was aid-de-camp to general Mom ?—4.. Yes. 


Do you remember #abriges declaring that next day he would come 
accompanied with 250 men 4. Yes. | 5 
now whether. there had not been a diſpute amon 


new or old regulations J. I cannot tell. 
What were theſe 250 men to come for?? 
| I imagined it was to give weight to the petition. 25 
9. Do you conceive that the object of Mr. Fabrigas was to bring 200 
or 2 Ls that were of his opinion to give weight to his requeſt? 

* es | ; 


2; My learned friend thought he meant to attack the garriſon of St. 
Phillip 


. You did not apprehend he meant to take the garriſon of St. 


Phillip's, that ſtood out againſt the whole force of France for a confidera- | 
ble time, and, by the bye, might have ſtood. out a great while longer? 


You did not underſtand that he was to come at the head of theſe armed 
peaſants ?—£. Not of armed peaſants, 5 x 
Court. You apprehend he was to bring theſe people to ſhew there were 
ſo many people to back his petition? | 


A. No; 1 apprehend he meant a mob that would breed confuſion in the | 


garriſon. 1 5 N 
2. Whether you underſtood that he meant to bring theſe 200 people 


to occaſion and raiſe a tumult, or whether he meant to bring ſo. many 


people to ſhew they favoured his petition? . tirhlm 

A. So many people together in a garriſon would breed confuſion. + 

Court, What did you underſtand? | 5 e 
A. T really thought he meant to give weight to his petition. 
D. Had you heard at the time that Fabrigas ſpoke of bringing 200 or 
250 of his friends—had you heard of any diſpute, whether there were 
more of one opinion, or more of the other; or had it been aſſerted that the 
people in general of the arraval of St. Philly's were conſenting to the 
new regulations $1 3 . 


I. FYthink the poſts in general wiſhed to have the old regulation con- 
tinued—1 took it in tha | | \ 


t light. 


for, under the-order of council in 5274, Tes. 
. 5 | EN | | 3 


* 
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is Fabrigas's deſire? 


V o you ö the 
inhabitants, and upon which ſide there was a majority, whether for the | 


I | nor 


N 
2. What do you mean by the old cuſtom ? the euſtom Fubrigas con- 
FI wy : 

21 


I I dare ſuy the Serjeant will not acknowledge that you mean that! 
Mr. Serjeant Davy. No more he does. 
Court, Do you mean by the old cuſtom, that which was ſettled by g. 
vernor John ® © at | EPS ; 
Ido; it was ſome years before general /flyn came to the iſland, 
Court. Or do you mean a cuſtom that was before the otder of 52? 
A. I do not. | 
Mr. Zee. Then am I to underſtand you, that you think the majorit 
of people were againſt the opinion of Mr, Fabrigas f : 
A. That is my opinion. 9 5 
2, Do you recollect that having been alledged to governor Mohn 1x 
the general opinion ?--- 4. Yes. 
: - &, Do you recolle& that having been alledged to Fabrigas, that the 
popular opinion was againſt him ?——4, I don't exactly recollect. 
2. Don't you mentis that the very end he had in view, and profeſſed 
to have in view, in bringing a number of his friends and a number of 
people concerned in vineyards to preſent this memorial, was for the put- 
poſe of convincing the general that a majority of people were with him 
and not againſt him ? ; 
A. I ſuppoſe he muſt mean fo, 
2. Did not you underſtand him ſo at that time, when he talked of 


bringing a memorial, and coming accompanied by 200 or 250 men? Did 


not you underſtand him to mean that ſuch a number of people that were 
concerned in the wine trade and in the produce of vineyards would come 
and ſignify that to be their intention ?- 4. Certainly he meant ſo. 
©; Was you preſent when the four men, not the 200 or 250, came 
with the memorial ſigned by others? — . I was. 
 » ©, Was that memorial ever in your hands? . | 
I don't remember ever having it in my hands. I ſaw it in colone} 
Mackellar's hand, the chief engineer, when he queſtioned them about it; 


and theſe very people ſeemed ſhocked when he explained to them the tenor 
of the memorial. It was wrote in Exgliſb, and they ſeemed not to under- 
ſtand the import of it. 6 eng | 


They were Minorquins ? J. Yes. 
75 Can ydu tell me what number of ſignatures were in that memorial? 
I cannot gueſs at it : I ſhould think much about 50 or 60, but can- 
not gueſs. WY" ONT 1" | | Ex N 
Lou did not count them at all — A. No. 
Rogz r Hupsow. Examined by Mr. Buller. 
, You was, I believe, fort · adjutant at this time A. Yes. 
Was any application made to you by the civil magiſtrates? 
Ves; the muſtaſtaph of St. Philly's came to me on the 10th or 11th. 
of September, and told me, upon reading ſome orders of general Maſtyn, 


and void, and they would ſee better days to-morrow. 
Mr. Peckham. Y 
that is not regular. 
Counſel for Defendant. That is the regular method there. 
Mir. Peckham. It may be regular there, but it is very irregular here, 
and cannot be admitted as evidence. | 
Mr. Juſtice Gould. I ſhould be glad to know how the governor can be 
apprized of any danger, unleſs it is by one or other of his officers inform- 
ing him there is likely to be ſuch and ſuch a thing happen? I ſuppoſe he 
gives the governor an account of what he has heard, then the governor 
makes an enquiry into the matter. 


Mr. Peckham, Hearſay is no evidence. Beſides; the muſtaſtaph is an 


| intereſted and a prejudiced perſon; at leaſt he appears ſo throughout the 


different parts of this cauſe, Now can what he has ſaid in £:n5rca to this 
: witneſs be admitted as evidence here? The muſtaſtaph is living; why 
don't they produce him ? If they had brought him here, we ſhould have 
his evidence on oath, and could croſs-examine him to the facts. | 
Court. We do not take it for granted that it is really ſo; only that this 
ntleman, hearing of this, tells the governor. | 
Mr. Lee. It is no evidence. of the fact: if you mean it only as a report, 
we do not object to it. . Is | | 
A. The muſtaſtaph told me, that upon giving out ſome orders to the 
inhabitants of St. Philip's, ſome orders relative to the ſelling wine in St. 
: Phillid's, he came with a mob, and ſaid, © It is null and void, and we 
will ſee better things to-morrow.* He further ſaid, that if there were not 
| ſome immediate meaſures taken with this Zabrigas, he was afraid of the 
: conſequence, the riſing of the people. 


ac aint the governor of it ?---4. Yes, I did. 
| ff 2, What was done after that? Did the governor call you together: 


my poſt was two. mies off. 
proves no fact : K 

Mr. Serjeant Davy. No: this is to introduce the next evidence, of the 
governor ſummoning the officers together. n 1 
T1 2 knew this Fabrigas ; what was his behaviour in the iſland? 
A. Extremely troubleſome, as was repreſented to me: there never un 


any 1 1 to governor Jebnſtan's regulation till by this man. Gover- 


nor Jebn/ton did this, becauſe the wine uſed to turn ſour, by every body 
being allowed to ſell wine at a time: they diſtreſſed one another by open: 


Court, I. 
3 What is the conſequence of that _—_ the ſoldiers? 
' '#-+Diforders of different kinds, fluxes and the like. 


choſe to hear the reaſon and foundation of the regulation. 


: hand to mouth. . 8 N * 2 | 2 A ( 
A. In general they are open ſheds ; they are hardly better . 


that Fabrigas ſaid he would come with a mob, and ſaid they were null. 


ou need not mention what the muſtaſtaph told you; 


9. This was enough, I ſhould think, to give an alarm. Did you 


I was not privy to what the governor did in conſequence of this; 


Chant. Gentlemen of the jury, then all this comes to nothing; be 


ing too many caſks at a time. The general made this regulation, in order 
that no more might be opened at a time than could be fold before it was 


\ - Conyt. Ther being no cellars, I' ſuppoſe they could only buy on. 


7 


| after t 
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bid that produce any diſagreements among the ſellers themſelves,, A. The Spaniſh law. When the iſland was given up, I believe nothing 
* . underſold each other? | at all was ſettled with relation to them, and therefore we were ſuppoſed 
t ame poor people, that had but little wine, were almoſt ſtarved: | to receive them upon the ſame footing that the French had them; but 
fter governor Fohn/ton made this regulation, there never | fince that time they made intereſt at home to reſtore to them the ſame 


laws and privileges'that took place before the iſland was taken, that is, 


the ſeveral __ 
as known to be a.caſk ſour, EE: | 
ys pare, 4 was rather apprehenſive that this might enhance the price. the Spaniſh laws. 


* The price was never raiſed upon that account. t Was you there when the place was taken by the French? 
Mr. Buller. There was an afforation price. No; I was in America. | | 
r. Lee, Ves; but this was a liberty of ſelling below it. Pray what is the temper of the Minorguint in general? Are they 


: The town of St. Phillip's was divided into four diviſions, and four | well affected to the Engliſß government? 
| : A. Some are very well, I believe; others are not ſo, 


ple uſed to ſell at a time, 
. % Far | 2. Pray do you remember the occaſion ?—was you one of thoſe that 
Colonel Paraick MACKELLAR. | Examined by Mr. Serjeant Davy. were invited to meet governor Moftyn, with the other gentlemen, upon 
e 7”. 1 On the occaſion of being conſulted about Mr. Fabrigas ? | | 
9. Was you at the garriſon in Minorca in 71 ?---4. Yes, A. I was, once or twice. | 
{ Did you know Mr, Fabrigas before the time of his being appre- L. Had you been acquainted that it was a matter of public notoriety 
f of what had happened with regard to Fabrigas ? 


d? 
1 have known him by character a great while; they called him A. I have been at the preſenting ſeveral memorials to the governor. 
Rid Toney. | Did you hear of the report of what had prevailed, the general 


ou happened to ſay you knew him by character; what was the | talk of the place? — A. Yes. | 
character he bore ? : ©. What was the univerſal opinion, if there was but one? or if there 


A very bad one ever ſince I have been in the iſland, and for ſome | were various opinions, what was the opinion of you and the reſt of the 
| gentlemen that were called in? 


time before. t \ SPAR p 
| 9, Of what ſort ? OS A. The opinion of the other gentlemen as well as my own was, that 
| 7. He was ſeditious, troubleſome ; a drinking, gambling fellow ; ſat | he was a very dangerous and troubleſome man. By his former hiſtory, and 
up of nights with low-life people; and he kept women. from ſome anecdotes of thoſe times, it was. thought a very unſafe thing 
] In ſhort, he is a man of an ordinary character ?---#. Ves. | to let him be at liberty; that it would be a right thing to take him up, 


But the character that I wanted chiefly to be informed about was, | and bring him to puniſhment, leſt he, who was a man ve likely to be 

| concerning his obedience to government, whether he is a turbulent man ? | practiſed upon, would take other meaſures productive of miſchief. 

4. L have had many complaints of him from two muſtaſtaphs, when [ I What was agreed upon! | 

| have been commanding officer of the roger It was in looſe converſation thought beſt that he ſhould be baniſhed; 
3 have you been there? D. According to the practice of former times, do you remember a 


| was one of the firſt that went there when the iſland was reſtored practice of that kind having been done ? | | 

| after the laſt war, and had been there a good many years before. I went | A. I have heard of ſeveral; when the Engliſh were in poſſeſſion of the 
rſt in 36, and left it in 50. I went in May 63, and remained there till | iſland, as well as when the Spaniards were. 
May « Mr. Lee. This is proving a preſcription. 


. Then you muſt be pretty well acquainted with the laws, and go- A. I tell you what I have heard. 
yernment, and conſtitution of this country? | | Mr. Serjeant Glynn. It is impoſſible that it can be admitted: if he had 


A. I have a good deal of knowledge of it, as much as a military man | known an inſtance, he might have mentioned it. 
can have: we cannot ſtudy theſe things as lawyers do. Court, It is one queſtion, whether, according to the exigence of the 
Pray is there not a diſtri they call by the name of the arraval of | caſe, the general might inflict this baniſhment? and another thing, 
St, Phillip's ?--= A. Yes. | es It whether it is the ordained law eſtabliſhed in ſuch a caſe to be applied to 
„ How far is that ?---. It is incloſed by a line wall on one fide, | ſuch behaviour? Now, if you go into a uſage of that kind, you muſt 
and ſurrounded by water on the other, | TOES yy. particular facts, not produce this gentleman to ſay he has heard 
Pretty near to the fort ?---A. Within a muſket-ſhot. | uch things: it does not follow from hence that this might be the 
7 This diſtrict within this line is called the arraval of St. Phillip's ? proper puniſhment, 5 1 ; | 
ee | We | 0 Mr. Serjeant Davy. You have known general Meſiyn, I believe, a great 
35 What do you mean by the word royalty? while! . r N61 15755 
. It is where the governor has a greater power than any where elſe; A. Only fince he became governor of the iſland. 
where the judges of the iſland cannot interpoſe their authority or power, | VP I with to know of you, what is his character and behaviour? | 
but by his permiſſion ; and people of the arraval have particular privileges » I always heard a character of him as a good officer, a polite, well- 


upon that account. The judges cannot. convene any perſon: to appear | bred man, that carried his command in the genteeleſt manner. 
before them, but by the governor's ee, within the arraval. 6 F Is he a man of humanity, or rather ferocityh? | | 
It is not ſo in the other parts of the ifland ?--- F. No. A. I always underſtood him to be a man of great humanity, 


9, You have, 1. believe, in the other parts of the iſland, officers call- 


ed jurats ?--- 4. Yes. Creſi-examined by Mr. Lee. * 
5 Is there any ſuch in the arraval? )? | | | 
No; the muſtaſtaph is the only magiſtrate there. 2. You ſay the general opinion of the field-officers was aſked, of 
9, Then there is an officer within this royalty, within this arraval, | which you are one? 7 1 5 

called a muſtaſtaph, who is the only magiſtrate there? A. Ves. A. 1 do not believe the general opinion was aſked; I believe it was 


9. In other parts of the iſland there are other magiſtrates of different | private converſation. | | 709 53 
names, jurats and ſo forth ?---4.. Yes. EY ey 2. Did general Meyn then call for your opinion, or the opinion of 
Who is the muſtaſtaph of the arraval of St. Phillip's appointed by ?.| any other general officer, touching what he ſhould. do to Fabrigas f 


. 


. 


The governor, or commander in chief, when there is no governor, A. Afterwards we thought upon the ſubject. 
Does he diſplace him at his pleaſure ?-. Yes. 4 2. After the man was gone to Caribagena ? 
What is the office of muſtaſtaph? A ay . A. The ſame day, perhaps an hou. | 
A. He, takes care of the weights and meaſures of markets; takes an ac-.| Q, The ſame day > was aſſembled there. Ves. <> 
count of all the wine that is made, and of the expenditure of the wine; | &. The day that Fabrigas had ſpoken of aflembling a number of his 
and ſettles any little diſputes among the inhabitants, in what they call | friends me the general ſent to convene a body of you? 4. Ves. 
the firſt inſtance. 15 4 GER | 70 Court. You was a field- officer? J. Yes. 8 LE 
9. What, is that with regard to the afforation, or ſettling of the price | Court. Did you and the other field-officers meet together at the 
| of the wine? | $ | | ' | governor's! J. We came there by his order, by his deſire. e 
A. That is done by the magiſtrates at Mabon. The magiſtrates of 2, He propoſed to you then for your opinion, what ſhould be done with 
Mahon, as they do every where elſe, ſet a price upon the wine, which | this man; and you, partly from the former hiſtory, and partly from 
they call an. afforation or market price, "wg the arraval of St. Phillip's | modern anecdotes, thought he ſhould be baniſhed? - - © 


is always ruled by the afforation at Mabon; the magiſtrates at Mabon do | 4. Yes, I did ſo. + j + Prin 16 
not put the price upon it, but it is always pgs. 2, That was the ground of the accuſation ; former hiſtory, and late 


2. Who is the officer that in point of form ſettles the afforation price? ' anecdotes ?--= A, Yes. b , l teh r ene 
There ate different prices in different terminos, but that is govern- | Court. I ſhall certainly hear his evidence, if you aſk him the motives 
ed bythe. price that is fixed at Mahon. Mabon is the neareſt dittrift to and grounds. | ge, POE 


Phil's? e "ALES r. Lee. I only aſk whether I had taken it right. | 
ho is the. perſon that in point of form does ſo adopt it? 


| 7 


* 


C m | J. Curt. Did not you object to enquiring into former inſtances of 

The muſtaſtaph is the officer that does, and he only ſignifies What] baniſhment ?!: ee eee e eee ee 

the price is. eee r pr e vng Mr. Lee. No; be has ſpoke of former inſtances of bad conduct inn 
2; He is the trumpet, the mouth by which they underſtand what is the Fabrigas. b b n eee rr e e . 
formation price, he being regulated and governed by the afforation at.| & Did any of vou propoſe to the al, or did he propels himſelf, _ 
7 EG vc 3% by to have any trial of this gentleman before his baniſhment n 

4 Yes; the price that is paid at Mahon is always paid at St. Phillip's.: | A. I believe he never did propoſe that; ſor the judges there gave it as 

* W hat. is the general law? Ate the Minorguins governed by the their opinion, that that was lodged entirely in the governor's own breaſt; 


Mor Spani/h law, or what fort ? | two of them particularly, that it was entirely in his own breaſt, - ; 


They always plead the Spaniſb laws, as it was ſettled by the treaty. 


| treaty.) 5 And needs no trial at all ? | FO OR 3 
che; but when the Ami laws, are convenient for them, the) 4. 1 do not know that there was any form of trial there... 
plead em. CCCVVVVVVVVVVVVVTVVVCVCCC © tA weed: 2 You heard of no trial!: „ 4 
$3.50: that which, is convenient. hey will plead, thoſe that are. moſt | 4. 2 no trial mentioned. % off 35 n * 
/ 7 ob et | . ou tell me the opinion of the field-officers was this // 2 
S But which, is the law that moſt preyails ? lee eee . Ves. e een ma r 4 
e | 1 | | Þ TY on ape 2 4 f 
. * "2 
Y K 1 4 


brought 9 me. The ſtory the told me was, that the vicar-generaf had, id = 
out bf charity and compaſſion, taken care of ber. She was -a prett he 5 trpops and poor wares be of St. Philip's ; but notwithſtanding this 755 


3 mann bak, and we Were! ' great” Sands S. his ar- the firſt of 


"IP 
8 


176 29. P — in the Court of — Plaas, 4 Met Abthety Fabrigas, again | 


9. As I. dot know exactly who all the field-officers were, and as I 
wiſh to deliver as many of them as I could from the en 1 that 
. pray did major Norton concur in that opinion? | 
A. I do not remember particularly whether he did or not. 
Me. Serjeant- Davy. e is, Whether he was there or not? | 
A. He was here, but I do not remember what his eee was + upon 


A. Be ſo good as to repeat the order. 

2: That in caſe any friar of the Franciſcan anda, not being a nat; ſon 
© of Minbrca,' but an itinerant friar, ſhall come into the iſland, he ſha the 
not be permitted to take his reſidence there, Sc.“ You don't 'recoll 
any thing of this, or that it was in obedience to the order of COuntil th 
this Franciſcan was ſent away? So you forget this, though it happens = 1 


the occaſion. en © fortunately when the governor ys the order of his ſuperior, that is | 
2. Then you cannot take upon you to fay whether it was e now to be quoted, as a precedent of his own. regal authority ? | 3 
of opinion, or unanimity of opinion? 5 4 0 What was the prieſt A. A native of Minorca, | the 
5 A majority wid ee 1 r there might be a difference of And the friar'?—. I underſtood. them to be Minorquins. gov 
opinion. woke! bee ns 7 or . Can you be poſitive about that ? peti 
©. Do you n a — 0 A major Righ—L 170 not know what do believe that as a certainty and a fat: Iam morally certain gf they 
nk 7A. Major, 1 1 Mi aver it;. I wãs not preſent at their birth or regiſtry. ab 
"Was be there 4 Wes. wats ene $446 % He 9, It ſeems that you nave orgs even that ſuch an order exiſted, til the 
Did he concur in that advice to the governor? 0 ar | I reminded you mut 
A. Both the gentlemen are here, and can — We were alking among A. Jam not clear chat I r ſuch. an order exiſted; I hare bt 
one another; our opinion was in general. „ bande been over a great deal of ground ſince. ſhal 
Thoſe that choſe: to give an opinion in 1 favour of Liebt gave 2. Was it the nature of your office: to acquaint you with all the order, and 
it, and thoſe, of another opinion. either might give it or were ſilent? £ of the council of England ? dire 


A. It was not talking of giving an opinion but talking of che'man' $ 


A. It came through my hands, yet very likely and probably I for. ita 


caſe; and what ought to be done. f , got it. ſery 


©. Then you cannot tell what el balk No. 2 


QA. But yau might not have forgot it * time the friars were ol. ten 


Court. Were there any of the field- officers preſent that did dilent 10 it? dered away ? fel] 
A. I do not remember that ed indeedzc vi to no nog P . Mr. Lee. This was in 12 | will 

| IA. That is longrfablequent : the affair of the friar was in 9 90 or 49, ther 

Epwazo. Bs din; | Bromined by Mr. Srrjeant Bord. r Mr. Serjeant Burlandu 2 Ae Ani that the king has a right to thel 

I make ſuch orders? qua 

21 1 believe you officiated as ſecretary to general Blatony Mr Senjeant Glym.: No; he Sobel, may make m_ orders, but we do goo! 
Ves; I was there about ſeven years. ifs not admit them to be legal?: gooK 

| What ſort of 3 does the "—_ eie in the arvaval of 4 Hong th The cafe of the OEM was bone years-after the caſe of the tuo pra) 
St. 2 e0-196:f) 5. 288 nos I riars „io.“ 561 10 1910 $354 

10 r is no writ 3 nothing can be executed there without: his A. Not a great while; abou a vear Irbolnve, Gam fuck lms: it isa * 
commiſſion Land ee e wrt 7 fa % 239561 mme age — be poltivers s few months, 4 

What authority does be execute orig ok 25 i * 2 aber 1 19% 1 Notad 25 T3YY 4 Loc '} i599 Bs f 1 
An abſolute authority; it is a — acts UA 25 Iv, 14 e eee e by: Mr. Serjeant Walker, 

9, Have you known any inſtance. of people: being ſeat out by the ly: 
arraval ? even 1 znfw voy Siam ves are a Fs e 65 6 
A. Al fete months after general Blakemy's areal, be babes two S You know Mr. Fabre? 105 19 ahbe fino bas ſhen 
33 friars immediately by his ee arp Ani e WOT n Notlvery particutar x. Yo lab bog mad 

Where did he fend. chem 0 % gte np vac ei 11 .vw I thought you had + ah hin ab fee St. Baie, ſays, 
Fo the continent. Ane : Ln gin ite 21 4556 know he is am inhabitant. of-thatfplace; © oo we: lip's 
© Gable Into Spain? | idnile wal bonghyp l 6 I 2. You have ſeen him there ?—A, Several times. ral 

A. I cannot tell n decks or lay? Ftgiwnttsd en . M hat ſort of a temper: and diſpoſition has he d gove 

9 455 m. Fury. Was it in peace or war this Ned vie 1 11 * 5 80 anſwer very particularly. :: Behne the 1 

peace time. They found the way to — and complatl- to . Ne 11 know! ay thing of His 74 700 charaQr? 77 bitar 
the general of the Franciſcan order, who correſponded! with then general 1 . had 
upon the ſubject. Several letters paſſed; and general Blatruey wrote in | Mr. 1 * Burland. J have a very long 48d telpeclable! lift of rockin latio 
one of his letters, if they did not behave better for the future, he Yaid he |! here to ſpeak to the character of general Ayſtyn, and his general beha- "or 
would baniſh all the Franciſcans out of the? iſtand, and malte barracks of] vieur d E ſuppoſe the gentlemen on the other fide don' t diſpute the gene- Wen 
their ce nt. Interceſſion was made for them t they uſted pürdou for] rabebarater which has been given of him: ago | 
the offence: they had committed, aidupoir-Sromife-of denaving well Mr. Serjeant G hun. I:ſhall not make the leaſt attempt to aſperſe gene · com. 
they were allowed to come back. 1; aH it 55 | 'scharacter;; I- hall found myſelf Wen the . ſorfe 
2: Did you ever Hear that the power oft the- g ermor por that or { e 90 n noms aid 
a like . es was eber called imm queſtion in- the Hand?: Ninas Pane. . by 24+. Buller. to 5 

. No; I took it for Kaas it was handed down by the Ry. | HRT. e (He not ſpeaking Engliſh, an interpreter was ſwyrn. . * 1 

governor, and they were governed by i * 
Are they overned by Spaniſh 1 2A. Yes, 3 Do you know Mr. Fabrigas the plaintiff 144 Ves. ry 
We are told fe- a al is a diſtinct juriſdiction from che reſt of the | What character has he borne for ſome years paſt in the iſland of * 
inland, and there is more authority exerciſed by the governor? Arn ? Is he a peaceable man, or what? "= 
A. Ves 3 ivis within gur-ſhot of the fort. The judges have applied to A. A troubleſome man, that meddles too much with affairs. a0 
me to obtain leave ſor them to execute writs in the arraval. O. What affairs do you mean ?—Z. With the government. N 
8 I don't know whether you remember any other inſtances of baniſh- Court, The queſtion is, whether upon the facts and circumſtances of 1 
f me but dem two vou have mentioned? the tranſaction itſelf, the general was juſtified" in what he amd; otherwiſe 2 

A. I remember an inſtande pf a prieſt. I will xell-you ſliortly': the caſe they may empty the ian ei da 
was this. Four regiments hem ncht out by the late king, ts relieve four | Mr. Lee. Yes, this iſland of all the people. Fr. y 
regiments that had been a long time then in the garriſon. The go- | 2. to Mr. Wright. You delivered in theſe different memorials and 1 
vernor received orders to ſend home every creature belonging to the For papers: all that you delivered in, are they * papers or copies of Muy 
regiments then there : they had been many years in the iſland, A report papers that were preſented in Minores? | Now g 
had been made to him; that a daughter of one of the military people was | A. All, except the laſt, which was delivered to the general“ aid- de- Fo ' 

| miſſing. An enquiry was made: ſhe was proved to be laſt in the poſſeſſion (cant, were delivered to me z that i is endorſed on the back — Read — their 
of a prieſt. Fhe prieſt was called upon; he denied knowing anything | wr 4000 
about her, or of her. He was brought before the governor ; he gave bal 4 8 To his excellency ain Maſtyn, governor and commeanitey i in chief ths 
of two people; (this was a military affair entirely) and nent day he] of the iſland of Minorca, De. e. the humble petition of Antonio Ha- THY 
was deſired to produce her. He did not. The — embarked him di- | brigas; a native and inhabitant of St, Philly s in the ſaid iſland, ſheweth, 309 
rectly, and ſent him on board, I believe, in the very tranſport that was] that your petitioner has now by him 12 caſks of wine, the produce of of gt 
to — this ea woman aw The fleet ſailed to Gibraltar; and ap- his own vineyard, without having purchaſed ſo much as a grape of any come 

"immediately to the governor by the  magifitates of other perſon, of which he has not ſold a drop, when ſeveral other inha- | 

| 15009 Fay by t the religious order, begging the governor to forgive him, bitants of the ſaid town have ſold all theirs, as well of the produce of 5 
and ſtay the ſhip, and, if the governor would give leave, to tht the girl their own ichen, as that proceeding fram what they Bought to make KO 
on board, and bring back the priſoner. They begged, and peritioned; and | a profit by; and this with the permit of Mr. Allimunds, who does the 44 
| bebe the governor. Upon that the girl was delivered up, brogyhr from funRion of muſtaitaph. That the petitioner, on the 25th of Juh, ap- petiti 
vicar-general, 'who# lived at à remote end of the iſland; She was, plied to the ſaid Aae fut meuſures to ſeft wine by The rate af two ſhew; 


doublets lefs than the curtent price, hien would have raiſed a benefit to 


ir]. She was put on board the tranſport, and ſen after the fleet, and 2A} dem and W. W reaſonable, and conformabſe to the expreſs Condition of to fol 
j 


eſty's regulation of the ryth bf May 52, a A this whe 
. th 


rival. 2 RNAS 5 jiſla „here it is expreſsſy mentioned that the inhabitant this iſland G 
Mr. Lie. You Ser eee that 16 Wi e ele 1 5 | hal *always be permittet to ſell at the pries vr the afföration or under it, 10 ba 
la what office was vou it this place Mr Aliniundi refuſed your” petitioner, tell him he ſuguld not ſell his, Me 

A, Secretary to che gOVοrnor and Commander on ehief by the- kings ſaid wine, And as this is not only a partie e Yeaſon und juſtice of be 
commiſſion. papier And the gafriſen bf St⸗ Miß, Hut Kl iy cohtrary(ts his! majeſty's wat 
joned that the inhabitants wh Th 


" You was in Minorca, I fancy, when a poſitive order came from Eng- 


, When did you go firſt 24. U Pcs ere wons 70 0b 1 . e e I regulation, WARES ee 
ogy lll ſell hate oo or at eh 


hey 2 without any permit, under the Phat 


» that if any friar of the Frangiſcan order; not a native of the 8 iſland; Ire he pra ur exctlfency will | be - | 
ro come ite-thar'ilarid,"he'fhoutd” ret” be bo - ſoffered to —_— rare to order Mr. Ali undo to be more nope in ehh (fo for he has: be 
it 8 os know of any ſuch order in the firſt _ * Th 4 PO above mY Nn of Wine hin "of bee the bought to ne 0 
5 ” £6 od EE BY 
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Lieut, Gen. Moſtyn, for falſe 


p of which he ſold more than the half, in prejudice of thoſe per- 
ſons. who have old and new wine by them), and to give your petitioner 
the correct and juſt meaſures at the aforeſaid rate of two doublers,” 

| . There is no date to this petition, I obſerve ?—4, No. | 
"Mr. Lloyd. It is marked on the back, delivered the 3iſt Fuly, 71. 


"The next is incloſed in the anſwer of the muſtaſtaph's reply to Fabrigas 
the 7th of Auguſt, 71. To his excellency, lieutenant-general Maſiyn, 
overnor and commander in chief of the iſland of Minorca, the humble 

tition.of the under-written inhabitants of the ſuburbs of St. Phillip's, 
ſhews, that during the government of his excellency lieutenant-governor 
*hn/flon, on account of ſome complaints that were made concerning 
the direction, and ſelling wine, a regulation was made in the following 
manner : that the ſuburbs of St, Philly's ſhall be divided into four 
wards; that the people ſhall draw lots; that they who ſhall come out 
ſhall have the liberty to ſell their own wine, the accidents of the caſks, 
2nd the preference of the poor helpleſs people being intirely under the 
direction of the muſtaſtaph. That regulation was accepted by the inha- 
bitants of the ſuburbs, and they are glad of its continuance as it is ob- 
ſeryed to this day. They have heard that ſome of the inhabitants are in- 
tending to deſtroy the aforeſaid regulation, in order that every one might 
ſell their wine at the place they pleaſe, without dividing the wards. This 
will be not only the total ruin of the inhabitants, but it will alſo make 
them careleſs in the culture of their lands, and leſs careful in making 
their wines, and conſequently there will be very little wine of a good 
quality ; therefore your petitioners humbly crave your excellency to be ſo 
ood as to caſt an eye of pity upon them, in not permitting that ſuch a 
ood regulation ſhould be ever altered : and as in duty bound ſhall ever 


| prays” Signed by 58. 


Mr. Serjeant Glynn. Are they marks or names 
. Moſt of them marks. 


Directed to lieutenant- general Moſtyn. 


The humble petition of Antonio Allimundo, muſtaſtaph of St. Phillip's, 
ſheweth, that your excellency deſiring to be informed about a petition 
made by Anthany Fabrigas of St. Phillip's, relating to the ſelling of wine, 
ſays,” that formerly the ſelling of the wine of the inhabitants of St. Phil- 
s was under the direction of the muſtaſtaph of that ſuburb ; but as ſeve- 
ral diſputes and difficulties aroſe from this, his excellency lieutenant- 
governor Jabnſton found it proper to make a regulation for the ſelling of 
the wine, which was accepted with an entire ſatisfaction by all the inha- 
bitants of St. Phillip's, and by them practiſed to this day. At the time I 
had the hogour to be made muſtaſtaph of that ſuburb, the aforeſaid regu- 
lation was in its full force / and execution, and the ſaid lieutenant-gover- 
not charged me particularly to have it carefully obſerved. In conſe- 
quence of this, the ſaid Anthony Fabrigas having applied to me a few _ 
ago for the meaſures to ſell his own wine two doublers cheaper than the 
common price, I thought it was impoſſible to grant it to him without 
22 the "oy of my employ, becauſe his demand was contrary to the 
aid regulation, by which the inhabitants of that ſuburb are permitted 
to ſell their wine only by turns, after they have drawn lots; for which 
reaſon your petitioner told the ſaid Fabrigas, that he could not ſell his 
wine; intending to ſay, by this, that he could not ſell it in the manner 
he had propoſed, that is to ſay, without drawing lots, it being inconſiſtent 
with the ſaid regulation; thinking it was his duty to have it obſerved till 
ſuch time as your excellency ordered him to the contrary. In the former 
petition he had the honour to preſent your excellency, he thinks to have 
the ſame privileges with other inhabitants of St. Philip's, that is, to bu 
\grapes, to make wine, and ſell it; and beſides, ſeeing that his e 
| lors ſold this wine when they pleaſed, notwithſtanding the ſaid regula- 
don, he thought that the muſtaſtaph of St. Phillip's was not included in 
tz in which caſe your petitioner did not think it was proper to preju- 
dice his rights, or thoſe of his ſucceſſors, unleſs your excellency ordered 
him to the contrary ; but to comply with the inhabitants of that ſuburb, 
that they-might be ſatisfied, your petitioner always impoſed a rule upon 
himſelf to ſell his wine at different times, and ſometimes by the groſs, in- 
lomuch that moſt of the inhabitants of that ſuburb have ſold the half of 
heir wine, whilſt your petitioner has not yet ſold a third part of his. If 
Alben Fabrigas, or his father, ſays, that he will not ſell his wine under 
the common. price, and that he has ſold none of it as yet, the former hav- 
mg done to ſell, the reaſon is only becauſe his turn did not come at the 
une when the lots were drawn, to which all the reſt of the inhabitants 
Th bilep's are agreed; but his wine will be ſold when his time ſhall 


N 1 ONS ; * 4455 | 4, 1 . C eee eee 445.7 44 
de eien of Anthony Fabrigas, 13 Aug. 71, directad as before, + | 


he bumble petition of Autbory Fabrigas. On the 31ſt of Jub 71, the 
gener had the honour, to preſent a memorial to your excellency, 


ing che tranſgreſſ on and non-obſervance in the ſaid ton of two 
legulatſons given on the 8th of May 52, by his Britannic majeſty, Cc. 
Ge ui, that any native or inhabitant of this iſland ſhall. be permitted 
ei his fruits at the fixed price of the afforation, without any perſon's 
geri ſecondly, that no commander, judge, nor officer, directly 
TandireQly, for himſelf nor through any 3 perſons, ſhall be allowed 
Wave gay concern in any traffic, bargain, or commerce whatſoever: 
an likewiſe repreſented to py that An- 
ne fimpnde, who does the function of muſtaſtaph in St. Phillip s, has: 
Mt grapes-to. make, as he really made afterwards, 50 caſks of wine; of 
Vhich he ſold more than one half, in prejudice of the inhabitantsof St. 
g's. who have the old wine by them. ; and that your cram, wants 
d enjoy the liberties granted to him in the ſaid regulations, offering 


9 Wo inhabitants and garriſon of St, Philip s, 12 caſks of ne he 
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[ mpriſonment and Baniſhment, 175 


has by him of his own produce, at two doublers leſs than the ordinary 
afforation or fixed price, &c.: yeſterday, the 12th of Auguſt, your ex- 
cellency's ſecretary told your petitioner verbally, &c. at which your 
petitioner was greatly ſurprized ; as he is ready to provejudicially, before 
any one of his majeſty's judges of this iſland that your excellency may 
think proper to appoint, all that he has ſaid in his laſt and this preſent 
propoſal; in which cafe, &c, being ſure from the juſtice he has in his 
favour, and from your excellency's good adminiſtration to adminiſter it, 
prays your excellency will be pleaſed to give his decree at the foot of this 
memorial to your petitioner. He hopes-thereby to be at liberty to ſell his 
wines at two doublers leſs than the afforation ſet by the muſtaſtaph of St. 
Phillip's, &c. and that the muſtaſtaph has ated unbecoming the office 
he exerciſes of muſtaſtaph of St. Phillip's ; which being evidently proved, 
will undoubtedly oblige your excellency to give the neceſſary orders for 
the relief and better advantage of the inhabitants and garriſon of St, 
Phillip's, . | 


Mr. Serjeant Glynn. May it pleaſe your lordſhip, and you gentlemen 
of the jury, to favour me in this cauſe by way of reply. Conſiderin 
the length of time that has been ſpent already in this cauſe, I ſhould aſl 
your pardon and indulgence for adding more than I could wiſh to the 
time that you have already ſpent, in anſwer to thoſe arguments that have 
been uſed in behalf of the defendant, and in ſubmitting to you ſuch ob- 
ſervations as occur to me. For, gentlemen, the cauſe, as I conceive, hav- 
ing already wandered very far from its true merits, and being perplexed 
with matters very foreign to the queſtion, it is incumbent upon me to 
make ſuch an attempt as my powers will enable me to do, to recal your 
attention to the real and true queſtion in this cauſe, . 

The queſtion, gentlemen, is ſhortly ſtated; the diſcuſſion of it, how- 
ever, requires ſome time. The queſtion is merely what ſatisfaction and 
reparation Mr, Fabrigas, a ſubject of Great Britain, as much as any man 
even born in the city of London, has a right to demand for the treatment 
he has received. He is a native of the iſland of Minorca, born in the Bri- 
tannic dominions; and his lordſhip will tell you that every perſon that is 
ſo born is a free-born citizen of Great Britain, intitled to all its liberties 
and privileges. | | | | 

The 1 therefore is, how a man thus circumſtanced is intitled 
to have his caſe conſidered by an Engliſb jury, and what ſatisfaction you. 
ſhall think due to him for ſuch kind of treatment as he has undergone; 
ſuch tortures of the moſt ſtudied, and the moſt perplexing and excruciat- 
ing kind, (if you take into conſideration the feelings of a man's mind, as 
well as his corporal ſufferings) as haye by the wantonneſs of power been 
inflicted upon him. 

Gentlemen, in the diſcuſſion of this queſtion, 


I ſhall now barely men- 
tion to you one topic upon which a great deal . tains time has been taken, 
and which I mention merely for the purpoſe of clearing the cauſe of it, 
and diſmiſſing it totally from your conſideration ; and that is, what re- 
ſpects the character of Mr. Maſiyn the defendant. You are told of the 
high and reſpectable names of great men that have given their attendance 
here to countenance that character which you are told Mr. Aoſtyn indiſ- 
putably poſſeſſes, My anſwer to it is, that if he had brought the privy- 
council, if he had come with teſtimonials in his hands 4 the two 
houſes of parliament, it would not have varied the conſideration of this 
cauſe. The queſtion here is wide of all conſideration of character: you 
muſt decide it uphn the facts which appear before you in evidence, and 
from them you muſt judge of the merits of this cauſe. The motives 
of Mr. Mofiyn's coke, and every circumſtance that is material or rela- 
tive to that queſtion, you are to decide upon; and beyond that, gentle- 
men, it is neither my deſire nor my duty, it is far from my province, 
and far from my inclination, to attempt throwing any kind of calumn 
or aſperſion. Let Mr. M//yn, with all my heart, if he can, 3 
that conduct that has appeared before you to ſuch a character, to that ver- 
dict which I am confident you muſt /pronounce upon this cauſe. Let 
Mr. Mzftyn enjoy the eſteem of his great and noble friends; I have no 
deſire to deprive him of it: I have however a zeal for the juſtice of this 
country, that goes ſomething beyond the mere line and duty of an advo- 
cate, I owe it to humanity, I think it is a queſtion of humanity, not 
depending upon the particular laws of any country : but it is a queſtion 
highly affecting the honour af the Britiſh nation, and a queſtion: that will 
throw diſgtace upon our laws, our conſtitution, and the humanity of our 
judicature, if this man ſhould be ſent back into the iſland of Minorca 
with his wrongs unredteſſed, and an accumulation of expences upon 
him, ©þ tn 1-451 O06? 000 16.2289 203 ©: Durban 10 i "6 WAP 

I own therefore, | gentlemen, upon theſe grounds and theſe conſider- 
ations I fee] a warmth and a zeal in this cauſe, Which 1 hope will: juſ- 
tify me for the pains that I mean to take, if my ſtrength will — ; 
me in it, in laying before you what I conceive neceſſary for your conſider- 


— 


ation. I have ſaid, that I mean to deprive: general Meyn of nothing 


that is not neceſſary to the reparation of the wrong of this much- injured 
plaintiff; that he ſnhall enjoy his good name and his character as far as my 
duty will permit him to enjoy them ; 1 ſhall make no obſervations upon 
him but what ariſe from the cauſe no beſort you. I have ſome reaſon to 
wiſh, and to complain that the like conduct has not been obſerved on 
the other ſide. General Moſyn is to be graced: with the countenance 
of great men; and a plain Engiiſh jury is to hear the titular teſtimonies - 
of che character of a man inveſted with an high office, in high power, ane 
poſſeſſed of great riches ; yet the character of -a poor, unhappy, helpleſs 
individual, an inhabitant of an iſland part of the territories belonging 
to the crown of Great Britain (conſident too that he lived under the 
protection · of the conſtitution of Great Britain), is to be treated ad a ſub- 
ject of: ridicule, becauſe he is not a man of high rank, though you are 
told he is a man of character and of fortune, ſuch as has intitled and re- 
commended him to the companyof men of rank in that iſland. Have we not 
ſame reaſon to complain, that ſuch matters are now introduced! to rebutt 
his juſt and well-founded expectations are ſatisſaction from an A- 
| . the wrongs he Bas already ſuſtained ?--ls it N 
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w when he endeayburs to evade it. If that ſhould prove - inſufficient to 
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this man has endured an impriſonment of ſix days, under the moſt unpa- 
ralleled hardſhips of rigour and cruelty that can be inflicted upon a human 
deing ? is it not enough chat he has endured a baniſhment from his na- 
tive country? but, to heap calumny and b _ the head of a 
man that he has injured, ſhall he with impunity be permitted to digreſs 
wide from the facts in this cauſe, to tell you that he is a profligate idle 
man; that with a family he neglects all the duties of a huſband and the 
maſter of a family; that he is devoid of moral character? Is a poor help- 
leſs ſtranger in this kingdom thus to be repreſented, after having been 
driven out of his own by cruelty unparalleled in the Britiſb hiſtory t 
Nor can any hiſtory be produced, even of any other country, that did not 
receive a moſt fignal diſcountenance from the power of that country. A 
man thus driven out, ſeeking refuge from the Engliſh laws, friendleſs in 
this country, ignorant of its language, is treated in this manner! A 
gentleman comes forth, and entertains you with the connexions, cha- 
rater, and acquaintance of the powerful defendant : he then enters into 
the private concerns and private character of the plaintiff, and dwells up- 
on the ignominy of it, and endeavours to impreſs you with a prepoſſeſſion 
that it will not be in his power to remove it. 1 truſt this conduct has 
not eſcaped you. Not a word has fallen from us of the character of ge- 
neral Meftyn; | mean on that head to be ſilent for ever; and if I had it in 
my to aſperſe his character, unleſs it was ſomething relative to the 
cauſe, that made it my duty to produce it before you, I thould be very 
filent about it. ; | : | 
Having diſmiſſed, I hope, from the cauſe theſe conſiderations, let us now 
recur to the defence that is ſet 122 general Heyn. And, gentlemen, 
the defence ſet up by the general is, that Mr. Fabrigat is a man dan- 
rous, ſeditious, and turbulent; that he was in the act of e vs. 
Kalten in the garriſon of Minorca; that there was danger even of the loſs 
of Minorca itſelf ; that it affected the commercial intereſts of this coun- 
try ; and, as well-wiſhers to this country and the commerce of it, you 
are called upon to give a yerdict for the defendant, or to reduce the con- 
ſideration of damages ſo as to pronounce ſomething worſe for the plain- 
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tiff, if poſſible, than even a verdict for the defendant.---Gentlemen, their 
Rate of it is, that this man, Mr. Fabrigas, being a factious, turbulent, 


and unquiet man, was purſuing general Ae with an improper impor- 
tunity ; that he was endeavouring to ſpread ſedition, to raiſe diſcontents 
in the gartiſon itſelf that affected the very ſafety of the government, and 
the iſland was in danger; that he uttered a threat that would have 
made general Maſtyn reſponſible with his head, if he had not prevented 
ſuch a ſcheme from being carried into execution; that he ſaid, if his 
petition was again rejected, that he would come at the head of 150 men, a 
menace repreſented as if it imported a threat that he would come at the 
head of an armed force: ſuch was the conſtruction his counſel put upon 
it, that he would appear in ſuch a way, as to make it _— for the 
general to comply with his demands; that there was an end of all go- 
vernment and Mid order in the iſland of Minorca, and a valuable part of 
the Brit; dominions lay then at the mercy of our enemies. Gentlemen, 
this is a well-drawn picture, and was very Heros urged to you. It 
was ſomething over-painted, as I conceive you will judge. And the neceſ- 
ſity of doing it is an obſervation. that will not eſcape you; for leſs than 
this, I do conceive (I reſt myſelf ſatisfied in the. general humanity that pre- 
vails in the breaſts of Engliſhmen, and inhabitants of the ny of London) 
Jeſs than this could never have ſerved as any colourable juſtification for 
ſuch conduct as has been proved upon general Me/tyn : this therefore was 
neceſſary to be ſtated to you, that it was extorted, (contrary to the feel- 
ings of humanity which are ſaid to ſway and influence that gentleman in 
all his conduct) that this was extorted from neceſſity ; that there was no 
time for conſideration; that it was an emergency he was required to de- 
cide on; it ſuperſeded therefore all forms; it was abſolutely neceſſary, 
for his government would not have exiſted if he had been at all induced 
to poſtpone it; and that poſſeſſion of which he was the guardian, and for 
which he is ſaid to be reſponſible with his head, was in danger of being 
for ever loſt to Great Britain. I can conceive. a. caſe like that, adding 
more circumſtances than even the ingenuity. of the: counſel. furniſhed, 
which would not juſtify, though it might æxtenuate indeed, the conduct of 
the commander. But was there any thing like it in this caſe ? This, 1 
ſubmit to you, gentlemen, is a caſe. that the.counſe] thought neceſſary 
to open; and leſs than this, furniſhes' no pretence or colour of juſtification | 
for general A. Gentlemen, when this cauſe was opened to you, 
and when the general's defence was ſtated to you, that the general was 
obliged to act in an emergency; bound by the moſt religious of all duties, 
to look with eireumſpection to the care of the garriſon in inftant danger, 
it was neceſſary to act as he did; it was an act therefore not of inclina- 
tion nor of deliberation, it was an act of e irreſiſtible ne- 
ceſſity, and which he had been unjuſtifiable if he had either omitted or 
deferred for a day. That is the nature, and that is the colour of the ge- 
neralꝰs juſtification.: but did the ral know how. different the caſe 
that would appear upon evidence would be from that which he had in- 
ſtructed his counſel:to repreſent to you ? It was neceſſary that the defence 
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ſhould be guarded; and then there is: a- prefatory defence made, which, 
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of another country, far different indeed and "materially oppoſite to thoſ, 
of the laws of England: you are called upon therefore to judge this 8 
the habit of. Conſidering and trying cauſes by ſomething more than this 
muſt be defired of you, before. the ends of the defendant tan be cot 
pleatly anſwered. You are deſired to diveſt yourſelves too of the feeling 
of humanity z and they are endeavoured to be ſuppreſſed by repreſentis, 
to you circumſtances of horror and danger to the general trade of this 
country, in caſe you ſhould ſuffer even principles of law, of Juſtice and 
humanity, to prevail in this cauſe. Gentlemen, it was ſtated to you, that 
in this iſland of Minorca there is no law whatſoever; that the form of 
government is deſpotiſm ; that what may be called the Jaw, is the will and 
pleaſure of the perſon that governs ; that the king is abſolutely deſporic . 
that he may change and alter the laws of this ifland as he pleaſes , and 
not only he himſelf can do it, but that he has delegated that power 10 
his ſubſtitute z that he is ſent over to govern, not by any fixed invariable 
plan of laws, but ſuch as he thinks proper to make, ſuch as he thinks 
proper to preſcribe to the inhabitants, at any time that in his wiſdom it 
ſhall appear juſt and expedient that it ſhould be ſo. This is the ate of 
an Engliſb government, and this is the conſtruction put upon an Erplit 
patent that paſſes the great ſeal of Great Britain. I will be bold to lay 
that if that conſtruction is ever attempted to be put, it muſt be put repub- 
nant to the words of that patent. I will be bold to ſay, that if a patent 
paſſes the great ſeal containing ſuch words, there is not ſo feeble a judi- 
cature in this kingdom that would not dare to pronounce it void, and every 
act done under it illegal. And I will venture to ſay too, it is impoſſibſe 
that the great man that ſhould dare to put the great ſeal, and prottitute 
public authority to a patent of that kind, but he mutt anſwer to Public 
Juſtice. with his head.--And yet this has been contended to be the true 
genuine conſtruction of an Englih patent, the authority under which this 
lame general Moſiyn, this governor of the iſland of Minorca, has preſum- 


and principle of law and juſtice, it gives me concern to hear in what ha- 
bits, poſſeſſed with what ideas, men return from the iſland of Miner, 
It has been contended to be right, becauſe it has been done before. If it 
has been done before, I ſay it is alarming, and it is time to put an end 
to it. You have had gentlemen with military commiſſions appearing 
here in red coats, to give you legiſlative conſtructions ; to tell you, as 
lawyers, . what is the Jaw of the iſland of Minorca. You have had x 
gentleman who ſerved as a ſecretary to governor Moftyn, who comes home 
and tells you, that the governor, with reſpect to the adminiſtration of 
laws that regard only queſtions of civil property, is limited by the laws 
of the country ; but with regard to criminal eee his power is 
uncircumſcribed, and totally unlimited; that by his proclamation he can 
change laws whenever he pleaſes, and the law of to-night is not the law 
of to-morrow, if that man thinks proper to iſſue his proclamation to re- 
peal it; that the courts of juſtice are under a tye to reſpect theſe procla- 
mations as laws; that the individuals of the iſland are all to be bound 
by it, and if theſe Jaws are iſſued but an hour before, they are as binding 
as if of long ſtanding in the iſland.  _ | | 
Theſe are the ideas of law that theſe gentlemen bring from the 
iſland of Minorca, under the government either of this general Aoſhn, 
or his lieutenant-general ; and upon the authority of theſe gentlemen 
that have furniſhed themſelves with ſuch ideas of law and juſtice, you are 
at once to be prevailed upon to determine that the laws, liberties, and 
privileges of this kingdom in no reſpect extend there. Ir is ſomething 
ſhocking to Engliſb ears; a deſpotic, an arbitrary, an unlimited power! (for 
even the words have not been ſpared) ; and you are here, as an £ng1i/þ jury, 
to pronounce that the king of Great Britain, and perſons acting under 
him, are to exerciſe this unlimited power within a part under the jutil- 
diction of the judges of England. If this is offered in extenuation of the 
conduct of general Mohn, added to the ſtrong irreſiſtible calls of juſ- 
tice and humanity that muſt preſs your minds more than words can, 
there muſt be added to it the molt powerful political conſiderations; for 
you have been told in the courſe of this argument, that the ifland of 
Minorca is an inſecure poſiefion to the crown of Great Britain; that its 
inhabitants, are in a great meaſure diſaffected. If they are, has not the 
cauſe of the diſaffection been very explicitly ſet forth to you ? Is not the 
cure as evident? Correct theſe gentlemen, who think that their hands are 
not bound by law and juſtice that go over to exerciſe power over theſe 
helpleſs. men. Teach the poor Minorguius that the Eng liſb law will protect 
them; that their governors are bound by law and juſtice to teach them the 
bleſſings of an Exgliſb government; you'll remove diſaffection; you'll get 


his ſecretary and friends, powerful. and titled as they are, and this fatal 
ſyſtem of military deſpotiſm; you will have the iſland to ſerye you, jou 
will have the affections of the inhabitants to aſſiſt you, you may comman 
them whenever you will. Yet, gentlemen, it has been dwelt upon 28 4 
topie, chat this iſland- is diſaffeRted; chat their inclinations are againſt the 


ſays he is clear in his recollectian of ? I hope he is not; I don't mean to 


— opinion, very much deſerves your conſideration; General- 


the prudence that from this hour I ſhall think makes 9 
character, choſe to decline the juriſdiction. of an. EHu jury Ldon't 
wonder that he did; and I am not amazed that you are told that this is a 
matter extraneous to the j uriſdiction of the coùrts of judicature in this 

3 that you, as à jury, are incompetent ſor its deciſion : it is of 
all caſes in the world that eaſe which, as a defendant, general MH 
muſt be inclined to wiſh might nett appear befone an Engl jury. It 
is a tribunal that he muſt d read; it is à tribunal that de 18,0) Wl 
from ; und he acts upon the ſoundeſt motives of policy and prudence: 


him, the next reſort is in the general :law.and;dodtr ine reſpeſting ing the 
power of the governor in the iſland: of Ainorea ; and Lee ji | 


they are 


tte. 
cautioned not to conſider. yourſelves 'as adminifteting; Jace F e . 
of Englund. Lou are told, that you are deciding a:queſtion e 


„ 


3 
= 


derogate from his veracityz that a power like this has been uſed of ar- 
bitrarily ſending à man, a native, an inhabitanl, from the iſland, hi 
friends livlng there, his poſſeſion there, for: no offenee committed, but 


at the abſolute will and pleaſure of the governor. | You have heard 2 | 


great deal of Turkey," you have heard ſomething of the laws of Japan, yo! 
have heard of other deſpotie powers, whoſe names I. truſt are ſutficient!y 
odious in the ears of all Engliſb hearers; and yet you are told that my . 
vernor of this: iſland is equally deſpotic with any of theſe powers; that 


he has ne limits but His Will, no bounds bot his pleaſure, no law but 


his inclinations;- that«the lives and perſons, if not the proper es, of all 
the inhabitants- of this iſtand lie- proſtrate before him, and hey mull 
depend upon his natural good inclina 
| emitted to enjoy tu. „o. 
Ts is ine fate of this iſpanc; and 1 wille bold to ſay, it would be 
ſpeaking injuriouſiy of the government of Fapan,---it would 1 on 
5 - 125 | | | +4 1J urio 


Engliſh government. And who can wonder at it, if what Mr. Blakeney* 


tion" and bumapity/in'what degtes 
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by another rule, and by another ſtandard, than that which you are in 


ed to act. Gentlemen, having ſtated how repugnant it is to every idea 


a ſtronger guard than all the caution and wiſdom of governor Maſtyn, 


jjjuriouſl of the government of Turkey,---it would be ſpeaking inju- 
rioully 12 the emperor of Moroccos government, to deſcribe that as the 
ral ſtate of theſe ſubjects; it never was in the idea of even deſpotiſm 
elf till this e's hour : it is violence and outrage, it is the law of rob- 
hery 3 i never obtained in any place where the idea, and form of a civil 
ernment ever was allowed; becauſe, if the legiſlative power and the 
executive meet in one perſon, that diſtinguiſhes a deſpotic government 
From the happy ſtate that we enjoy in this kingdom, Our king can't 
reſcribe us laws, N thoſe Ja ä 
repreſentatives make for us. That is the ſtate of this country, happily 
diſtinguiſhed from the ſtate of deſpotic countries. But in no deſpotic 
country whatever did this idea ever obtain, that the prince, the deſpotic 
ſovereign, call him by what name you will, was to adminiſter juſtice by 
his incident pleaſure, will, and power, If he made laws, he made them, 
proclaimed and divulged them, and the ſubjects were governed by them, 
and their kings were ruled by thoſe laws. But here this gentleman, 
Mr. Blakeney, goes wide beyond his counſel, (his counſel would not | 
ſtate any thing like this) but according to this gentleman, the inha- 
bitants of this iſland, without the leaſt imputation of delinquency, with- 
out any mode or form of trial, were ſentenced, pps tranſported, and 
removed from their friends and relations for ever, unleſs it is the good 
will and pleaſure of the governor ever to permit them to return. I ſay, it 
is the moſt ſhameful anecdote that ever was found of any government 
whatever; and a baſhaw of Egypt would merit the bow-ſtring for behay- 
ing in fo illegal and fo indecent a manner. The form, the appearance, 
the ſemblance of juſtice, are all of importance to be obſerved, and which 
the policy eyen of the lawleſs preſcribe ; yet have our. ears been tortured, 
and our patience and time been ſpent with doctrines of this fort, by gen- 
tlemen who have enjoyed truſts in that iſland, and which have con- 
ſtantly been exerciſed by them, This is what general Miſhyn has ſet up 
in his defence. | 
His majeſty, it is ſaid, makes laws whenever he pleaſes; it is in his 
ſole will and power to impoſe what laws he pleaſes upon a conquered 
country. It is more than ever I heard. The prerogative goes further than 
any book, that ever I read, can juſtify me in allowing; becauſe, as I have 
underſtood it, if true, the ſtrongeſt authorities ſupport theſe prerogatives, 
One Chriſtian prince conquers a Chriſtian kingdom, that is governed by 
its own laws, unleſs it is the will of the conqueror to abrogate thoſe laws. 
The conqueſt of the ifland of Minorca was not made by queen Ann per- 
ſonally, but it was made by the ſubjects of Great Britain, and belongs to 
the ſupreme ſtate of Great Britain. But if you give the power to the ſo- 
yereign-to make thoſe laws, allow them to be rightly exerciſed. Can you 
ſuppoſe that it belongs to the governor appointed, and that they are ſent 
out of this iſland not to be governed by any laws, any inſtructions that 
they ſhall receive, but to govern and adminiſter . arbitrarily and in- 
controulably, according to their own will and pleaſure? For in order to 
furniſh the defendant with any colourable defence whatever, he is to be, 
eren by precedents, which you muſt condemn as precedents of rob- 
ery and burglary, equal in point of violence to either of thoſe terms; or 
ou muſt allow of ſuch a power which has hitherto been held not only 
incompatible with the law, the ſpirit, the genius, and the conſtitution” of 
Great Britain, but with the idea of any law whatever that ever obtained 
in any ſtate or climate: both theſe you muſt ſubſcribe to before you can 
comply with the requeſt that is ads ati and pronounce a verdict for 
genera Mityn.---T he gentlemen then having taken this broad and ex- 
tenſiye line of defence, which they thought would contain and embrace 
any defence that they thought proper to offer to you, they next proceed 
with their defence. And, gentlemen, you are told, that as it was the 
authority, fo it was the duty of the general to proceed as he did; that 
he could have no perſonal malevolence to a man ſo remote from his ſitua- 
tion, ſo unlikely to fall in with his connections; that the man was mu- 
tinous in the whole of his conduct; and that at laſt he committed that 
dangerous act of mutiny that made it an indiſpenſible act of juſtice in 
| the governor to commit him, and to ſend him out of the iſland ; that if 
he had not done it, and a e r had happened fatal to the iſland, 
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onceive, and as I ſubmit" to you, of this Kili has 


arne, 


renz proofs of a mutinous inclination; and at laſt 
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Lou ſhall enjoy it, birt if another prefümes to 


| Lieut, Gen. Moſtyn, for falſe I mpriſoninent and Baniſhinent. 


but he muſt adminiſter us juſtice by thoſe Jaws that ouf 
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they call the afforation or the aſſize-price : this was the conception of 
Tr. Fabrigas the petitioner, Another notion prevailed, that the order of 
council received from the crown, which is confiſtent with their capitu= 
Jation and the rights ſtipulated to them, ought to be obſerved ; by which 
order they were at liberty to ſell their wines after a certain price had, by 
a public officer been once aſſized, which is called the afforation. But 
the muſtaſtaph of the iſland thought proper to ſay that the order of coun- 
eil was ſuperſeded by another order, which coming from the active per- 
ſon in the government, though not the principal at the time; muſt ne- 
ceſſarily ſuperſede that order of council; and it was infiſted upon that 
governor Jobnſſon's order, judging of the inexpedience and impropriety 
of the former, muſt take place; and that Mr. Fabrigas was wrong in his 
conception of what ſhould be underſtood to be the law of Minorca. Upon 
his preſenting his complaint to Mr. Meſyn, he received for anſwer; that 
Mr. Miſiyn would immediately call upon the muſtaſtaph for his anſwer. 
The anſwer is given; and in conſequence of it Mr, Fabrigas is told that 
his petition was groundleſs, for that the muſtaſtaph had mbſt perfe Aly ſa- 
tisfied the governor. Mr, Fabrigas then defires to ſee, for confident as 
he was that he was well grounded in his complaint, yet he deſires to 
ſee the reaſons that the muſtaſtaph had aſſigned. The ſight of theſe rea- 
ſons is denied him. In conſequence of that, he preſents another petition j 
which is, I think, referred to ſome of the law officers of the iſland for 
their conſideration, They run it over, and they report themſelves ſatisfied ; 
and they inſert the anſwer of the muſtaſtaph, which anſwer the plainti 
r. Fabrigas is very deſirous of ſeeing and anſwering. The buſineſs 
then proceeds, as it is ſaid, in repeated petitions ; Mr. Fabrigas conceiving 
that the governor is miſled, not that he wilfully denies him juſtice, but 
is miſled through the influence and miſrepreſentation of this muſtaſtaph ; 
and that produces at laſt a convention of ſome of the iſland, in order to 
take their ſenſe of the matter. Here it is not clear what was the ſenſe of 
the majority; but here the muſtaſtaph had weight and intereſt 
enough to get that repreſented as by the majority, which he wiſhed 
to have received, This being on a Sunday, when many of the inha- 
bitants were in the country following their diverſions, and Mr. 
Fabrigas thinking that the ſenſe of the people had not been pro- 
per taken, comes again to the governor with another petition, not 
cenſuring the governor, not upbraiding the CONE, not intimat- 
ing the leaſt diſapprobation of the governor's conduct, or jealouſy of his 
inclination, couched in terms of the utmoſt decency. The conſequence 
of it was an anſwer, which produced from Mr. Fabrigas that very anſwer 
upon which the defence of Mr. Moaſiyn has been in fo great a meaſure 
built; to which the gentlemen have applied that evidence which was 
produced by Mr, Wrigbt, Mr. Moflyn's ſecretary. Mr. Wright ſays, that 
firſt of all the converſation was interpreted by a prieſt, and then by an- 
other interpreter; but he does not know who interpreted thoſe expreſſions 
which fell from Mr. Fabrigas, which he apprehended to be of a dangerous 
kind, and therefore diſcouraged, and adviſed him never to repeat again. 
He does not know, he ſays, whether the expteſſion was to this purpoſe, 
that he would come again if permitted, and that there ſhould be another 
perizien backed with 150 men, or that he would come with 150 men to 
back his petition, Iam ſorry for it, But here I can't forbear a comment; 
it would be betraying my cauſe and my own judgment if 1 did. This gen- 
tleman is very ſure that one or the other 67 theſe were the expreſſions. 
He profeſſed to refreſh his memory by a paper he had written down with- 
in an hour and a half of the tranſaction; and 'the thought proper to add, 
that it gave him an alarm, as if ſomething dangerous might follow, _ 
Nov, gentlemen, what are the words which he has written, from which 
he ſaid he made his communication to the governor, and which certainly 
contains the truth, as he recently wrote it down? Why, that Mr, Fabrigas 
ſaid he would come next day with a petition of the people concerned in 
grapes and wines, which they would ſign and come with to the number 
of 1501 Theſe are the words wrote down by Mr. right himſelf, Why, 
gentlemen, I ſubinit it to you, whether in common ſenſe and plain 
honeſt interpretation there can be any miſtake about theſe words. 
You hear, gentlemen, this was a conteſt between the muſtaſtaph and 
Mr, Fabr igas, The governor is appealed to as a judge expected to be, 
and who ought to be, impartial between them: he was appealed. to with 
decency on one ſide, but leaned rather with friendſhip on the other ; for 
the intereſt of the governor is not unconnected with the emoluments of 
the muſtaſtaph. "Gn one ſide it is inſiſted that this was not the ſenſe of 
the majority of the inhabitants; on the other ſide, And what 
had appeared from the advantage taken upon a Sunday, when many could 
not appear, yet ſtill that the real ſenſe of the majority of the inhabitants 
was on the ſide of Fabrigas. Gentlemen, is not that the moſt natural 
key ? does not that furniſh the moſt obvious interpretation to this? He 
would come with 150, in anſwer to what he had been told; for his peti- 
tion had been rejected upon, the ground that it was not conſonant to the 
'withes of the inhabitants, for they $a been ſummoned, had declared and 
ſigned againft it. He anſwers, that I will come the next day with a peti- 
tion ſigned by 150 men, And who are theſe men to be? Why, he lays, 
perſons concerned in grapes and wine, Can you conceive then that he 
threatened.to bring an armed force, that he threatened danger to the gar- 
riſon? Was it not a natural anſwer. in that diſpute that then fabi ed 


* 


between him and the muſtaſtaph ? Is it not 5 8 lained by the words, 


| * the perfons concerned in grapes and wines,” that he meant the miſtake 

ſhould be reckifted the next day, and that it might appear from wm num- 

ber attending that petition, 1 which ſide the majorit | of the illanders 
tha 


were ? There was no man, that did not defire to miſtake it, that could 
have miſtaken, it; that is impoſſible, This I will be bold to ſay, 

man that wrote this paper would haye given the eviderice that Mt. Wright - 
has given, and ſay he Was in doubt only in the recollection of the particular 
words that were uſed, whether he would come with, a petition backs 
With 150 mens of that ke ae 150 men td back dis pezi- 
tloti, e portvaced eee 
wy oh is the truth, could ever entertain that ind of doubt that Mr. 
Wright ſuggeſted to you. I am as confident that no mart could hav | 
taken this, that had not ſome: purpoſes. to anſwer by affecting to miſtake. 


that na 


* 


ae to be this: that an officer in the iſland of Minorea, called a 
ph, was the man from 


3 


it. But what was Mr. Wright's, what was the governar's conduct upon 
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% 1 


" 
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| Is it not impoſſible but it 


. nying him even the accommodation of a bed. 
there was nothing improper, nothing unlawful, nothing inhuman in ſepa- 

ratin 
comfort of his infant children, and then tranſporting him into a foreign. 
country, without giving him the opportunity of providing for his vo age, 
or receiving that ſmal | 


this occaſion ? Did either of them enquire after theſe 150 men ? If this 
was a matter that would give ſuch an alarm to a governor of a garriſon, 
was it proper to acquieſce in the removal of one only ? Was there any en- 
quiry made after the others? If it ſtruck Mr. Nrigbt as dangerous, would 


it not have occurred to him, to ſtop Mr. Fabrigas upon the inſtant ? 
"Would he not have demanded the names of theſe 150 men? But Mr. 


Mon at once abandons all his character, for the purpoſe of the cauſe; he 
is now no longer that faithful officer, that good and truſty ſoldier, that 


diligent and cireumſpect governor, 'that you were before told he was. 
ould have occurred to both, that the proper 


conduct was, if this was a juſt interpretation of the words that were ut- 
tered, to take that man up f not to ſtop there, but to have interrogated 
him, to diſcover his abettors and accomplices, to purſue the enquiry, and 
. preſerve the ſafety of the garriſon, which they conceive to be ſo much in 


danger 
ner they have done againſt Mr. Fabrigas, beſides that which ariſes from 


for the ſake of preſerving the garriſon from being thrown into confuſion, 


from falling into the enemy's hands. There muſt be, I N. ſome other 
reaſon for acting in this manner againſt Mr. Fabrigas. 


ſuſpected, as they would have it, of a dangerous deſign; that a danger- 
ous deſign was on foot; yet he is the only man that for ſix days remains 
in the iſland in cloſe impriſonment, and there is not any inquiry made 


© after the perſons preſumed to be concerned with him in the buſineſs, If 


the governor had conceived that impreſſion, and wiſhed to be ſet right 
in his opinion, the appearance of the petition the next day would have 
anſwered it. When four poor Minarguins, (which for ſome purpoſe or 
other are deſcribed to be of the loweſt claſs of men, and which you will 
therefore preſume to be the moſt inoffenſive) when theſe four men alone 
came with the petition, did governor Meliyn then continue in the opi- 
nion that this man was the framer and contriver of dangerous deſigns, to 
be backed and ſupported by multitudes ? Muſt not he change his opinion 


then? Did the impriſonment end then? Were the ſufferings of this man 


then put an end to ?---No, gentlemen ; the man continues in priſon for 
ſix days, and is afterwards by an order extra- judicial, by an order of this 
_ governor Meftyn, ſent into exile; which if it is law, wy thing he thinks 
proper to do will be law; and I muſt then agree with Mr. Wright's juri- 
dical opinion, that the power of the governor can have no bounds in cri- 
minal matters, If he can juſtify this, he might as well juſtify capital pu- 
niſhments ; and if he had thought proper to. have ordered him to imme- 
diate execution, he would have done an act full as juſtifable, in my opi- 


nion ſomething more agreeable to humanity ; for he ſends this man to rot 


in a dungeon, the place ordained for the vileſt and moſt deſperate male- 
factors, for capital offenders only, whether under ground or not is imma- 


terial, but it was gloomy, damp, and uncomfortable; it has all the hor- 


rors of a dungeon belonging to it; and there this man is kept under a ſpe- 
cial extraordinary order, which our witneſſes, who were ſoldiers of the 


garriſon, who were attendants at the place, tell you, were unprecedent- 


ed; no food ſuffered to be adminiſtered to him, his friends debarred from 
ſeeing him, his wife and children denied acceſs as often as they approach- 


ed, and this in conſequence of orders which their humanity ſhuddered at, 
but which they dared not preſume to contradict. Singular and unex- 
ampled as was this cruelty even in the government of Minorca, which has 


the peculiar character of having a deſpotiſm belonging to it unknown in 


any other place upon the face of this globe; yet even there, though they 


may quote inſtances to juſtify ſome part of their behaviour, they never 
can pretend that a man ever was treated with the ſtudied circumſtances of 


_ rigour and eruelty contained in theſe orders: I mean, that no ſuch orders 
This, 13 is the treatment Mr. 


were ever iſſued out before. 
Fabrigas has undergone, and this Mr. Mo/tyn muſt juſtify. He muſt not 
only juſtify the removing this gentleman out of the way of doing miſ- 
chief, but he mult ſay, that without hearing, without any proceeding, 
without the form of ſentence, without even ſo much as an intimation of 


tze offence with which he is charged, that he has a right to inflict the 
. greateſt of all puniſhments upon him. This Mr. Meſyn muſt ſay: and you 
Are to conclude, from the exceeding good character of Mr. Mo/tyn, that all 
this proceeded from the pure benevolence of his heart, from the moſt up- 
right and commendable of all motives. You are in your judgment to paſs 
an approbation of denying a man, untried and unconvicted, all food for 


ſix days but bread and water, of a o all comfort, and of de- 
Vou muſt pronounce that 


a man from his wife during this impriſonment, ſtripping him of the 


aſſiſtance which you have been told his wife and 


4 


ſon were ready on the ſpot to deliver to him. This you muſt pronounce to 


be legal and juſtifiable, and to be agreeable to humanity, to be neceſſa- 
rily incident to the office-and duty of a governor of a garriſon, ' You are 
© delired, admitting for a moment that you can't juſtify the general in this 
conduct; admitting that ſome form of trial, that calling a man to anſwer, 
* and ſignifying what he was charged with, were neceſſary forms to pre- 
© cede the infliction of any puniſhment whatever; (which admillion will be 
an affront to the judgment of the worthy gentleman his ſecretary, who 
- inſiſts upon the general's will being the law) but laying that aſide for a 


moment, it is ſaid the governor's conduct ſtands: fo circumſtanced, that 


it ig ſo mitigated, that you can never find it conſiſtent with your duty to 
. give any conſiderable damages againſt him, at the complaint of this man. 


nd to brand him with the moſt dangerous of all names, you are told that 


_ " heis a patriot; that patriotiſm, however it may be introduced here, and 
1 nay be ſerviceable in a commercial country, is of no uſe and benefit, but 


— the higheſt danger, in the iſland of Afinorca; and the love. of a 
mans 
l 
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It is moſt clear from all the circumſtances, that neither of them 


_ apprehended any danger whatſoever to the garriſon ; they ſlept in quiet as 
"before. There muſt be ſome other reaſon for their proceeding in the man- | 


r. Fabrigas is 


they ſhould be preſerved, at the expence of the moſt ſolemn rights 


— 
# 
5. 
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29. Proceedings in the Court of Common Pleas, by Mr. Anthony Fabrigas, again/f 


comes a mark, a dangerous offence in that country. At the inſtanq 
therefore of ſuch a man as that, and againſt ſuch a man as Mr. Myth, 
you are told, you can give no damages, for the great and the long impi. 
ſonment, for the cruel and afflicting injury done him, in ſending him in. 
to a foreign country from his wife and family. You cannot do ic, becauſe 
it is ſaid Mr. Meyn has been in an error, and that the. utmoſt extent 9 
Mr, Moſiyn's crimes amounts only to that of error. To ſupport this 
the opinion of the military was aſked, and the opinion of thoſe wretcheg 
men called lawyers, who have ſtudied law in a country where law i, 
not permitted. to 5 and where the will of the governor is the on 
law. Upon ſuch authorities it is faid Mr. Aeſyn could not heſitate, 
Clear as his judgment is, he is miſtaken ; he is miſled by the firſt of au- 
thorities : he certainly meant well, Gentlemen, if Mr. Maſiyn had of. 
fended againſt any particular poſitive law of this country, or eren 
Minorca, though clear to common underſtandings, yet that defence 
might be open to him; but it is not open to him in this caſe: for 
he has offended againſt the law of humanity, impreſſed upon every 
good mind; (no man that feels it can ever be miſtaken) and he hy 


the neceſſity and emergency which was repreſented to you, of the interpo- || offended againſt the firſt principles of juſtice, But it is ſaid, he only 


ſition that the governor was called upon by indiſpenſible duty to make, 


erred in ſending a man to a dungeon, that probably might kill 
him; out of error too, he iſſues out orders to reſtrict him to bread 
and water for his ſuſtenance ; out of error too, he prohibited the ac. 
cels of his wife and children; out of error, he baniſhed him into a fo. 
reign country, ſtript of his property, and all the comfort he could he 
ſuppoſed to have in his baniſhment, not ſuffered to take that ſmall pro- 
viſion which his family had made for him : all theſe errors are incident, 
To whom? To the governor of Minorca. I truſt by your verdict that 
you will never ſuffer a man who has acted this part, to call it humanity, 
and go back to Minorca jultified by your verdict, in ſaying, *I committed 
* thele miſtakes, but they were all miſtakes of the heart.” I am ſure you 
will not give him the ſanction and authority of your verdict, But if theſe 
arguments prevail, you mult do it; you muſt give the plaintiff ſmall da- 
mages, merely becauſe the defendant is miſtaken. Governor Maſiyn, bred 
too in England, lately gone over to that country, does not recollect that 
it is neceſſary that a man, before he is puniſhed, muſt be tried: you are 
to call that an error too. I do conceive, the loweſt wretch that walks 
the ſtreets of London is incapable of agree Fare that error : it mult he 
an error produced by the place; it muſt be that very intoxication 
and drunkenneſs of power which you ought, by your verdict, to 
correct. It is impoſſible that any Englihman, or any man bred in 
a Civilized country, could fall into ſuch an error. And give ne 
leave here to remark one part of the caſe, Gentlemen are brought to tell 
you of reports conveyed to the governor, If Mr. Wright reported faith- 
ful, what he was authorized to report, the governor had little to build 
upon. Another gentleman adds, that there was a report of ſomeboch; 
and it is ſaid it may juſtify the governor as a report. Now did they con- 
ſider how the governor is to be juſtified by a report ? Does a report juſtify 
a man in proceeding to the very extremity of puniſhment inſtantly, with- 
out trial or examination? Does not every obſervation that can poſſibly be 
made turn againſt general Maſhn? If you pronounce a verdict for him, 
muſt not you give a ſanction to that horrible and dangerous doctrine here 
advanced in his ſupport ? Are not you called upon then by every conſider- 
ation that is dear to you, to give great and exemplary damages in this 
cauſe? If ever example required it, it does in this. If ever the 
ſuffering of a man required it, it does in this; for never was any 
man more clearly and unjuſtifiably wronged and 5 If you ſend 
Mr. Fabrigas, if he has courage to return to the iſland, with a verdict ofa 
few hundred pounds, to give triumph to a man. whoſe revenue is ſeven or 
eight thouſand pounds a-year, who does not regard what ſuch a man as 
this recovers; then the deſpicable doctrine of arbitrary {power that the 
governor was ſo fond of, and thought ſo well eſtabliſhed in this iſland, 
will never again be diſturbed. Is it not eſſential to the very ſafety of the 
iſland, that the inhabitants may be aſſured that they are protected from 
ſuch a power, that they ſhall never be told that in a court of juſtice 
ſuch a power was ever inſiſted upon, and that the jury gave only a feu 
hundred pounds damages, as a mark that they did not bear in their minds 
any great diſapprobation of it? 3 
On the other hand, it is of no great conſequence whether Mr. Mel 
ever returns to that country again. It is my, and I am ſure it is your 
wiſh, that he may never be permitted to return. I wiſh he may never {ee 
the face of Mr. Fabrigas again. I wiſh he may never ſee the face of Mr. 
Fabrigas again in that iſland. But it is of the greateſt concern to the 
peace and happineſs of that. iſland, that they are ſafely protected from 
ſuch outrages, from ſuch rampant violence. and capricious exerciſe of 
tyranny and deſpotiſm; that they ſhall never be diſturbed again by ſuch 
exertion of authority, much leſs that it ſhall ever be acknowledged as the 
claim of the governor of the iſland; but that they may quietly enjoy thoſe 
rights that as natural-born ſubjects of Great Britain they are entitled to, 
and which the national faith is pledged to make good to them. This 
will be the advantage that will follow the giving ample, conſiderable, and. 
exemplary damages to the plaintiff ; damages that I muſt ſay in this cauſe 
are ated for from the very nature of the caule itſelf : for if there was not 
any weightier conſideration in it than for the ſufferings of the man, the 
damages muſt ſwell high indeed; but, added to that, you will produce this 
happy effect, that dinrrea,, which is ſaid to be a precarious poſſeſſion, 
will for ever be a permanent and ſecure poſſeſſion to the crown of 67:4 


Britain. I much fear, if this language receives countenance, it will be 
inſecure indeed; and much as I Tove the trade and commerce of tn. 


kingdom, I proteſt as a man of feeling, great and valuable as they arc, 
would not conſent that they ſhould be purchaſed,” I cannot conſent that 


ſociety... . 


' 
iO? 


Mr. Juli Cons. 


$ 
* 


Gentlemen of the jury, 


"elq. is the defendant, _ This, gentlemen, "4s an action of | treſpals al 


counts, e. 


* K KF * 45% $Y 725 & ed 
hich-the plaintiff deelares, in two 


210 e an 1 2304 0 03 2189 


falſe impriſonment, w 


£ F # 
4. Bin al 46271 7-39 


U * 4 % * "Ive 7 


— f * 2% Lo | 4 FI +% * * hb * r 5 3 5 15 5 7 
N Gd SU HTS SERLH $457 2h 0 121 


we be D. 925 by is N 13 
Antheny Fabrigas is plaintiff, and Jahn Nc, 


he 60 is, that the defendant upon ſuch a day made an aſſault upon 
d impriſoned the plaintiff, without any reaſonable or probable cauſe; 
inſt the laws of this Ky e, and compelled him to depart from 
h, where he was there dwelling and reſident ; and carried or cauſed 
kim to be carried from thence to Carthagena, the dominions of the king 
of Spain, againſt the laintiff's will, whereby he was 25 to great expence 
ind trouble, bis goods were waſted and Joſt, his family brought to great 
Baht and diſtreſs, and he was deprived of their comfort. That is the firſt 
count. The ſecond is, the general charge of falſe impriſonment, without 
alledging theſe eircumſtances. To this the defendant has pleaded two pleas; 
15 the firſt place, the general iſſue, that he is not guiſt : 
In the ſecond place, he ſays, he is governor of the iſland of Minorca; 
44 that he was intruſted with all the powers, privileges, and authorities, 
civil and military, befonging and relating to the government of the ſaid 
"and in parts beyond the ſeas, Then he ſtates, that the plaintiff was 
uilty of a riot and diſturbance of the peace, order, and government of 
| 11 and, and was endeavouring to create and raiſe a mutiny and ſedition 
amongſt the inhabitants of the ſaid iſland, in breach of the peace, in vio- 
"tion of the laws, and in ſubverſion of all order and government; where- 
upon the defendant, in order to preſerve the peace and government of the 
Id. was obliged, and did then and there order the plaintiff to be baniſh- 
ed the ſaid fands, and to leave and quit the iſland. And in order to carry 
this into execution, and to ſend him from and out of the iſland, he did 
(then come the words of form) Foy lay hands upon hin for that pur- 
ofe ; and accordingly did cauſe him to be kept in priſon for a reafonable 
"ace of time, until he could ſend him out of the ifland ; and then at length 
he did ſend him on board a veſſel from the ſaid iſland to Carthagena in Spain, 
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that he did it of his own N and without any ſuch cauſe as he has 
alledged in his juſtification, Now whether this juſtification is good in 


alledge 


int of law or not, is a matter, gentlemen, that I ſhall not enter in- 


10 upon this occaſion, For it ſeems to me, that if what has been laid 
down by the gentlemen upon the part of the defendant is well founded 
in law, they ought to have pleaded that matter to the juriſdiction of the 
court, But 9 5 have not ſo done, but have pleaded a juſtification, 
which is denied by the plaintiff ; and that iſſue coming here by the king's 
commithon of 27/3 prius to be tried by you and before me, we muſt there- 
ore ſee whether he has made out that Juttifcation or not. And you will 
leaſe to recollect he ſays in it, that the plaintiff was guilty of a riot and 
Feder, and did endeavour to excite and ſtir up mutiny and fo forth in 
the iſland. Thus much I think one may ſay, that where a conqueſt is 
made of a Chriſtian country (there is ſome ſtrange doctrine relative to in- 
fel countries, as if infidels had no laws to be Nn by, that I med- 
dle not with; but as far as relates to the conqueſt of a Chriſtian country,) 
certainly it is ſaid, that until the crown does promulge laws among 
them, they are to be governed by their ancient laws. Indeed, common 
ſenſe ſpeaks it, becauſe otherwiſe they would have no laws nor govern- 
ment among them. However, thus far may be ſaid, to be ſure, under ſuch 
a, conſtitution in which t | 
be the rule, if 8 is a power that is not circumſcribed by clear, poſi- 
nye, ang preciſe rules, Vet both natural eee equity are the prin- 
ciples t at ought to govern ſuch a truſt. If any one was to write or ſpeak 
upon it, it is impoſfible but they muſt lay down that . Ihen 
that will be a conſideration for you to try upon this occaſion ; conſidering 
this Jae cdten, that we are not trying a cauſe now that does happen 
within the compaſs of this iſland, but we are trying a fact and a proceed- 
Ing that happened in a garriſon beyond the ſeas, a place poſſeſſed by the 
crown of Great-Brztain for the general benefit of this country and of its 
com ſi Eel pil, nenen 8 2 5 ; | 
12 657 to make out the plaintiff's caſe, in the firſt place they have 
il Baſil Cunningham, who was. lerjexntrmpayor in the royal artillery 
at Minorca in 1771. He ſays, that the plaintiff was there at that time 
bt fares upon all hands that he is a, native of the iſland of Minorca). 
When the plaintiff was brought into priſon, an order was given out to put 
Wees additional men upon the guard to do duty over the priſoner Fabrigas : 
this was:24 hours after he had been in cuſtody. The priſon was called 
Num er e and is a priſon where thoſe charged or guilty of capital crimes 
or for en are generally put. He was brought there by a party of ſol- 
diem, and the witneſs. thighs hand-cuffed. It was afterwards admitted 
that, he was, * He was confined there four or five days, The centinels in- 
form the witneſs, that they had orders that he ſhould have no converſa- 
tion with any but the prevoſt-marſhal, and that was put into the general 
orders ; in fact, that no one did viſit him, as he knew of. The prevoſt- 
maribal has the cuſtody of ; perſons accuſed of capital crimes, and keeps 
the key of the priſon. He ſays, that the plaintiff lived like a gentleman 
inthe and, He ſays that he the witneſs was at St. Phillip's, and that the 
ee was not tried for any crime. This witneſs is croſs-examined, 
and fays. he has ſeen, the plaintiff at different times for eight or nine years: 
ds: never heard. but that he was a quiet inoffenſive ſubject : the plaintiff 
lived in.St. Philip's, and;was impriſoned in St. Philip's caſtle, + This 
Wei was. there before Mr. Motrn: became the governor :, Mr, Fohn- 
fs wanthe governor when. the witneſs came firſt, to that iſland, * 
| James, Teeedy,->-He was a corporal-.in the royal artillery in-1771, and 
7 98 of the guard; 19155 the middle of September the . was 
deluerec . by the ſoldiers of the A He ſays he Was in | 
Mile in, Number 1, ; that there were, orders from the adjutant-lieute- 
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ers us from any farther examination relatiye to that, it was adwit- 
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det te let any one. converſe with him; he heard the adjutapt read it: 


Lieut. Gen. Moſtyn, for falſe Iinpriſonitent and Baniſhment: 


as it was lawful for him to do. The plaintiff has ſaid in anſwer to this, | them to his father, and they refuſed him. 


which we live, that at leaſt natural equity muſt 


| ſtation, and of ſuch a delicate and tickliſh ſort, as the government of the 
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0 The centinel muſt be poſted night and day, and is to ſuffer no perſon what - 


© ever to approach the grate in the door of the ſaid priſon, either to look in 
© or have any communication with the priſoner, the prevolt-marſhal ex- 
© cepted, who is conſtantly to keep the key in his poſleſſion.“ Then the 
witneſs goes on, and ſays the plaintiff's wife and two children applied to 
ſee the plaintiff; that they were not permitted to come nearer than Jo 
oe of the priſon z that the plaintiff lay upon boards; he had no bed: 
is wife brought bedding, but was not permitted to carry it to him, He 
ſays the robs. was ſure to be troubled if they had ſuffered any one to come 
to him, if they had been guilty of a breach of the order. He ſubſiſted up- 
on bread and water : that when perſons are confined for capital offences, 
they have the proviſions of the iſland, bread and beef, brought them. He 
ſays that no one attempted to bring any to the plaintiff, becauſe the order 
was ſo ſtrict. There was an air-hole at the top of the priſon ; a centinel 
was placed to keep any perſon from approaching it; and ſays that was not 
done in any inſtance before, even of deſerters. He ſays the plaintiff had 
a wife and five children, He never heard him ſpeak diſreſpectful of the 
governor, only he complained whilſt in priſon of his ſufferings, 
IVilliam Johns was garriſon-gunner at Minorca in 71. He had been 
there nine years, He knew the plaintiff, who lived genteelly, 
as much ſo as any one. in St. Phillip's. He ſays the plaintiff was 
brought to priſon by a file of men. Then he was going on about hand- 
cuffing, and ſo on, which the defendant's counſel admitted, as deſcribed 
by the laſt witneſs ; but he was not kept hand-cuffed in priſon. He ſays 
the priſon is a ground-floor, and is ſet apart for capital offenders. The 
firſt day he was in priſon, his ſon, a lad of fifteen, came to ſee him, and 
had proviſions in a baſket. He deſired the men upon duty to let him carry 
You ſee, gentlemen, it is 
owing to thoſe ſtrict orders, that no man was to have acceſs to him. 
John Craig is a matroſs. He ſays he was at Minorca in 1771. He had 
been there nine years. He knew the plaintiff to be in very good circum- 
ſtances; that is, he was ſo reckoned by people in the iſland. This wit- 
| neſs ſays, that he did duty upon him when he was in priſon, and none 
were admitted to ſee him: that his wife and child were refuſed. He ſays, 
that after five or ſix days confinement, the witneſs was at the quay, and "A 
him put on board a veſſel that was under fail, He ſays, this was done between 
three and four in the morning. He ſays his wife and child came down then 
to ſpeak to him, but the centinel would not let them come near him, nor 
let the witnefs ſpeak to him, though he wanted ſo to do. Then it is ad- 
- mitted that he was baniſhed, by Mr. Moſiyn's order, to Spain for one year: 
he ordered him to be landed at Carthagena, and it was ſo done. 
Colonel James Bidulph ſays, he has been at Minorca; that he knew the 
plaintiff in Fune 63. He ſtaid there, I think, till the year 71. He ſays the 
plaintiff appeared to him as one of the what he calls the ſecond ſort of 
people: he was reputed to have ſome houſes and vineyards; he had a fa- 
ther living. He ſays, that he was not received as one of the nobleſſe, but 
a sa gentleman, He ſays, I ſhould call him a kind of a gentleman farmer. 
It was ſaid by the counſel, that the nobleſſe comprehends all the gentry ; 
but upon my aſking the witneſs, he tells you, * No: they make a very con- 
ſiderable dilkinction of the higher and inferior nobleſſe;ꝰ ſo that he is what 
you may call in England in the light of the middling claſs of men. He 
ſays, that as far as he obfery:d, he behaved very well: and you ſee this 
gentleman ſpeaks from 63 to 71, that he behaved very well, and had a 
very good character, He ſays, that he often employed him to get wine and 
other things, and he diſpatched his commiſſion very well. He ſays he 
principally kept company at Citadella with a don Jige and don Sanchio, 
who were two of the firſt rank there (that is T think, the capital of the 
iſland) ; that he always behaved with very great decency. And, gentle- 
men, you are told, that the defendant is a lieutenant-general, gover- 
nor of the iſland of Minorca, and has a regiment of dragoons. This is 


the evidence in ſupport of this action by the plaintiff. 


Why then, on behalf of the defendant, they tell-you that they ſhall 
make out this juſtification ; that they ſhall ſhe to you that this man be- 
haved in a very turbulent and diſorderly ſort of way; that he behaved 
with ſuch earneſtneſs, and in ſuch a manner, under ſuch circumſtances, 
as tended to incite and to raiſe a ſedition. And certainly, gentlemen, if 
that is the caſe, it is a matter of very ſerious and momentous concern 
indeed. For the governor of a garriſon, without a poſſibility of calling in 
another armed force to ſuppreſs it, to quiet them if an inſurrection ſhould 
be ſtirred up and begin amongſt them, it is to be ſure of very great mo- 
ment and importance. For a perſon intruſted in ſo high and 5 a 


iſland, the governor ſhould be extremely vigilant to ſuppreſs the firſt ſeeds 
of mutiny and ſedition. This they ſay they thall be able to ſhew-you. But, 
ſay they, if we ſhall not be able to make out this juſtification ſtrictly and 
duly, according to the way in which it is pleaded; yet, ſay they, we ſhall 
lay fuch circumſtances before you, ſhewing that the general behaviour of 
the plaintiff was of that kind, and of that complexion, that it Will weigh 
with you by no means to give large damages. This is What I think was 
pretty much the ſubſtance of what the gentlemen have inſiſted upon by 

way of opening the defendant's caſſfmmſeece . 
4 Why zen, in the firſt place, though it was 'read at the concluſion of 
the parole evidence, I may remind you of the ſeveral matters in writing 
that have been read ; and I think it would be but miſperiding your time 
for me to read them atlarge'over again to you. For when T have ſo done, I 
am ſure 1 ſhall not be able to do it with more diſtinctneſs than the in- 
renious officer under me has done: and when 1 have finiſhed; they would 
juſt as much be out of your memory as they are now. But you will re- 


] member perfeRly the matüte of ebe proceedings, 1 purpoſe to collect 


them as Well as L can into a focus; te bring the pith of them us well 8 I 


can to vod. The krüe round of the diſpute was chis: This Fabrigas the 


| plainti Wanted, as you, underſtand, tbe advantage of an order of his late 
majeſty in'<dunci}, in the year 1752, by which; keeping" under the affo= 
ration, not exceeding it, but keeping under it, every one wüs ie have a 
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prices to keep people from impoſing in the moſt immoderate manner on 
the inhabitants. Very likely, a ſyſtem of ſomething of the like ſort would 
not be improper, but be of very conſiderable uſe even in this metropolis, 
for what I know. But then it ſeems that this order laſted only from the 
ear 52, during the government of general Blaken:y. When general 
ehe en e general Blakeney as governor of this iſland, he 
thought proper to make an alteration in that order; and the ſubſtance of 
the alteration which he made was, that for the future it ſhould not be 
in the ſuburbs of St. Phillip s (you underſtand, gentlemen, this iſland is 
divided into, I think, four orfive departments—four beſides this arraval, as 
it is called, of St. Phillip's) ; and that for the future it ſhall not be ſold 
promiſcuouſly by every one when the afforation was made, but that for 
the future the four wards of the arraval of St. Phillip's ſhould draw lots, 
and ſo take it in ſucceſſion: I ſuppoſe, ſell one after another till the wine 
is diſpoſed of. And it does ſeem to me by the evidence which has been 
given by one of the witneſſes, Which you will hear more fully ſtated by 
and. by, it ſeems better than when ſold helter ſkelter and promiſcuouſlly. 
And this regulation was purſued with ſome advantage. Ihen you ee the 
plaintiff wanted to go back to the firſt order of 52, which is the order 
of the king in council. From thence you ſee all this buſineſs ſprung, 
and from Allimundo's ſelling wine. That is one grievance that was com- 
plained of, and which ſeemed to be pretty material, I confels, as it ſtrikes 
me; becauſe I recolle&, that by one of the orders it is expreſsly forbid 
that the officers or judges, or any of them, ſhould have any intermeddling 
with trade or traffic. Now the complaint of the plaintiff againſt this Al- 


limundo is, that he who had the check upon all the reſt, this muſtaſtaph, - 


buys great quantities of grapes, and makes a vaſt quantity of wine him- 
ſelf. 80 while he kept the others under check, he ſells his own wine. 
Therefore that is another thing to be conſidered of. I herefore you ſee there 
are repeated petitions upon this occaſion. And I will only ſay this: that 
to be ſure it turns out at length to have been a miſtake in Mr. Mrigbt's 
evidence, that that number of 150 perſons that were mentioned by the 
de fendant's counſel as people by him to be produced to back his petition, 
or people with which his petition ſhould be backed, that he con ſidered as 
a mob, becauſe he takes it down in writing himſelf: and when it comes 
to be read, it does appear that the expreſſion of the plaintiff was, that he 
would bring 150 people with him, dealers in wine and grapes, in order to 
ſhew that his petition was exceedingly. realonable, and would be agree- 
able to them. Now that you ſee is the ſubſtance of this writing, together 
with the ſeveral particulars, orders, and proceedings, which I dare ſay 
you have in your memory. I muſt obſerve this, to be ſure, theſe gentle- 
men are not bred in the train of the law, and in a courſe of legal proceed- 
ings 3+ but general Moflyn ſeems to me to be as inquiſitiye as he _— y can 
to find out the bottom of this thing. It does not appear from the witneſſes 
that the general had the leaſt ſelf-intereſt to ſerve in this buſineſs of his 
own, no profit or advantage to himſelf; there is no evidence whatever, 
not a ſpark of that ſort that appears. He ſends to Dr. Oliver and Dr. 
Markadal to make enquiry into this matter. He ſends to them, and deſires to 
know their opinion. He convokes together a council of the held-officers : 
and then they are of opinion upon the whole of this buſineſs, whether 


right or wrong is not to the preſent queſtion : but it ſtrikes me upon this 
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evidence, that this general Meyn does ſeem to me to be extremely ſoli- 
citous and deſirous to inform himſelf as well as he can, what is to be 
done upon the occaſion: and at length it ends in a general anſwer, ſuch as 
it was, that it would be very right to baniſh this man. Now they proceed 
to call ſeveral witneſſes. „ | 
ames Wright ſays, he reſided in Minorca from January 71 to the mid- 
dle of the year 72, as ſecretary to the defendant Mr. MAeſiyn the gover- 
nor. He tells you that this iſland is divided into four diſtricts, excluſive 
of the arraval of St. Phillip's, which the witneſs always underſtood to be 
ſeparate and diſtin from the others, and under the immediate order of 
the governot (you will obſerye, that it is in that diſtrict that the for- 
- rification ſtands): ſo, ſays he, that no magiſtrate of Mabon could go 
there to exerciſe any function, without leave firſt obtained from the go- 
vernor. The whole itland, he ſays, is governed by the Spaniſb laws, ſub- 
© je@ to be varied by the \governor ; but not ſubject to that variation in re- 
ſpect to mum and tuum of property, but as to the internal police of 
the iſland, And he tells you, that his proclamation, with a penalty an- 
- nexed, is of ſuch force, that where the penalty is annexed, if it is broken, 
the party is ſubject to it, and is liable to be impriſoned for non-pay- 
ment. He ſays that the party is ſeized and brought into the court of the 
chief juſtice criminal,—l would aſk a queſtion of Mr. right, Has this 
+ juftice criminal a commiſſion to try een . 
Mr. Mrigbt. He has the king's commiſſion to try and to hear all cauſes 
hen they come before him. He brings them to the governor, who ſigns 
them; and till che governor has e them, they are not valid. 
, But when the governor has once ſigned them, has this gemleman 
the ſuriſdiction to try offenders? n | 
A. he aſſeſſeur criminal, and the officer fiſcal, who fits as judge 
with him, bring their opinion to the governor, who hears and approves of 
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5 Thiede a form they go * 

ſition taken by a coroner. 
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29. Proceedings in the Court of Common Pleas, by Mr. Anthony F abrigas, againſt 


diſtinRion- between one part of the iſland and | Then he tells you, that upon the 11th the governor and the field-officei 
| rial by four men ſigned 
that if 


any accident, drowned and fiſhed | w | | 
| and 47, he can't be exact; but the number of perſons? by whom it b 


by way of bringing about @ kind of inqui- 
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1s, a parti- 


are; 
ceular inſtance of a ſoldier's wife being killed 9 huſband. Cold 1 | 
Ta great many marks, you underſtand, to this petition delivered by the foul 


2. Suppoſe a perſon is murdered, and the murderer is found out, to be 
ſure you don't let the murderer eſcape with impunity? -A. No. 

2. Now let me aſk you, within the arraval by whom is he tried? 

A. The governor appoints, but he generally appoints the aſſeſſeur. 

85 Then the governor does not try him himſelf? 
| He never tries any thing of the ſort, 

2. Then he deputes aur to try him ?: A. Yes. 

, Suppoſe in leſſer offences, of theft or riot, does he not appoint 
other people? 

A. In ſmall offences, the muſtaſtaph. 

Mr. Juſtice Gould. Gentlemen, there was, in conſequence of this 
affair, a proclamation, that no memorial, unleſs for mercy, could be 
preſented, unleſs it was firſt ſigned by an advocate, admitted in their 
courts. He ſays that the king in council iſſues, upon application, alte. 
rations, which are regiſtered in the court of royal government ; which 
includes, as I underſtand him, both the civil and the criminal juriſgic. 
tion. He ſays that the defendant being much teazed by the plaintiff, þ 
repeated applications, directed Mr. Wii ht to inquire what fort of a * 
he was. He tells you, that the plaintiff's father has ſome ſmall vine. 
yards; that the plaintiff is a lover of politics ; that he ſpends five days in 
ſeyen in talking of politics; that at that time he believes the plaintif 
had no property at all, Then he ſpeaks as to the character of Mr 
Moſiyn. It ſeems not to be diſputed at leaſt but he is an officer, and ; 
man of as great humanity as poſſible: no one exifting has tenderer fee]. 
ings, and his conduct in general is in that manner. Then this gentle. 
man goes through the whole detail of theſe ſeveral writings which have 
been read to you, which, as I ſaid before, I ſhall not take up your 
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time, for the reaſons L have already given you, in repeating over ao; W 
for you have heard ND all hes.” e tells you, er this 4 
that the inhabitants of the arraval ſent a petition to Mr, Mey: that the vi 
bo pegs might continue, and not be altered, as the plaintiff deſired, Hs in 
tells you that the plaintiff having been with the general's aid-de-camy, un 
this witneſs met him, and civilly deſired him to point out what he wiſhed: : 
that it ſhould be done. He fays there was one Mr. Yedall that acted as an he 
interpreter, and a prieſt, one Seguy, that joined with Mr. Wright to his 
preſs the plaintiff to go home and mind his affairs, and not to bring him- co 
ſelf into trouble. Then this gentleman fwears, that Mr. Vedall ſaid from ing 
the plaintiff as interpreter, that he would come with 150 men to back in 
his petition, or with a petition backed with 150 men. This gentleman me 
ſays, he underſtood by that a mob. I ſhall preſently ſtate to you, as I it 
have already hinted to you, the miſtake in that reſpect. He 1ays there 


was a long converſation by Vedall with the plaintiff, as his interpreter, 
to deſire him to deſiſt: he ſtill repeated the ſame. Then he ſays that he in- 
formed the governor, that there were people that he underſtood that were 
to accompany this man as a mob the next day. That the general ſent for the 
officers to meet him the next morning. They accordingly came. A large 
number of people were expected, but only four people of the inferior 
order brought a petition. They were diſmiſſed to go home peaceably, 
That the reſult of the whole was, that the plaintiff was baniſhed from the 
iſland. He ſays, that the defendant ſent him the witneſs to the chief juſtice 
civil and criminal, who are both Minorguins, to aſk what was the gover- 
nor's power in'this caſe? They ſent word back, that his power extended 
over the man in any ſhape he pleaſed ; and if he choſe to baniſh him, he 
might; they would anſwer it with their ears. He carried the anſwer to 
the defendant; but however, doubting himſelf of the law, the aſſeſſeur 
civil delivered him an order in writing, which was dated in 1590 ; and 
that imported, that Fr it was very fit for the goyernor to aſk the ad- 
vice of the aſſeſſeurs civil, yet that the governor was not by any means 
bound to follow it; that it was not decifive, as in matters of property, 
He lays, that the aſſeſſeur civil, upon this occaſion, lent his officer, which 
he called his tipſtaff, to the governor, to apprehend the plaintiff, who 
| accordingly was taken, was kept in priſon about five days, and then 

baniſhed, FO . | | 
Then he tells you, upon his croſs- examination, that Allimunds males 
wine and ſells it in groſs, but not, as he believes, in retail. He ſays that 
the Minor guin language is very bad Spaniſh. Then he is deſired to look t 
the paper; for he had a paper, with which, in giving his evidence, hc 


refreſhed his memory; but upon looking to the words in that paper relatire 
to the 150 men, the words that he has ſet down are, © © 
»The ſame day Mr. Fabrigas came for an anſwer to his petition, be 
told the governor's ſecretary, that he ſhould come the next day with: 
| © petition of people concerned in grapes and wine, which they woul 
0 f n and come with themſelves, to the number of 1 50.“ | 

So that you ſee this gentleman ſays, as T apprehend him, (I don't knor 
whether this paper that he has now produced is the original paper that he 
ſet down the minutes on for recollection and for remembrance at the time: 
I don't know whether that is ſo or not however, it may be a copy of it 
he ſaid he ſet it down upon looſe pieces of paper at feſt: If that be the 
caſe, the ſtrong probability is, that this entry that I have read to you 
muſt have been ſet down recently after the converſation. You ſee the 
words are, that it was to be 150 people concerned in grapes and wines 


* 


met, and, as you heard upon his original examination, received a memo- 
ria by blank pefſons — you fee the number is |> 
blank. This gentleman ſays he cannot recollect the number. He ſays be 
was Counting them, but he believes there were more than 40, between 4! 


— 


ned is in this copy blank. The 1 0h of this memorial is to deſir 
that the old practice may be purſued. Fo which be anſwered by the ol⸗ 
ficers, that they ſhould return home, and behave us good and peaceable ſub- 
jects to his majeſty ought to do. 1 have anticipated it. I ſee he ſays, 1. 
. cording to his memory, there were from 41 to 47 ſignatures,” There welt 


| men, He can't ſay he counted it througb, and can't affirm what the num 
ber was; He was further examined: and he ſays, that upon ſtrict enquiſ 
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hi % fure he allows a greater proportion than the truth was: and he ſays 
ry formed' the defendant Mr. Meyn of that. He made the enquiry at 
Ne fendant's requeſt, in order to diſcover the ſenſe of the inhabitants, 
hy Pleydell, aid-de-camp to the governor, lays, that on the gth of 
Wptenber 71, the plaintiff aſked him to fee the governor, He told him 
ce had any thing for the governor, he would deliver it. After a little 
\fieation the plaintiff delivered a memorial, and deſired him to tell the 
tt he ſhould come the next day accompanied by 200 or 250 inha- 
rants of St. Phillip's. He ſays he carried the memorial to the governor, 
and told him what the plaintiff had ſaid; upon which he ſays, that the 
ernor that day ſent to the commanding officers of the corps to meet at 
- the next morning, to ſee how he ſhould receive the plaintiff, 
and the people that were to come with him. Now here you lee in the 
idence given by this Mr. Pleydell, there is not that explanation of the 
* of the end and deſign of theſe 200 or 250 people being to come 
with him, as there is in that memorandum that Mr. J/right produced , 
for this is in general ſaid 200 or 250 people. And I can't help remarking 
to you, that it ſeemed to make an impreſſion on the governor, and to alarm 
him : for it was upon his delivering this meſlage to him that Pleydell ſays 
he did deſire the field and commanding officers of the corps to aſſemble 
the next morning, to ſee how he ſhould receive the plaintiff and the peo- 
le that were to accompany him. But he ſays, inſtead of the plaintiff 
and ſuch a number of people, four men came the next day and brought 
4 memorial. He believes all the commanding officers were there, He 
was told by the governor that the ſenſe of all the officers was, that the 
laintiff ſhould be taken up as a dangerous and ſeditious perſon : he ſays 
be had conſulted the MAHinorquin judges, and their opinion was the ſame 
with the military officers. He ſays this gentleman is an inhabitant of the 
arraval, juſt by the glacis of the fort; and ſays that he kept his father's 
vineyard ; and that the defendant, far from being a tyrannical over-bear- 
ing man, is one of much temper and humanity, and the witneſs ſerved 
under bim the laſt war, 


nt 


the governor's 


he mould bring 200 or 250 men, that it was to enforce or give weight to 
his petition, to certify that that was their opinion; that is, that they 
concurred in the plaintiff's opinion: but, ſays he, ſo many people com- 
ing together is an act in itſelf of a tumultuous kind, He lays the people 
in general wiſhed to have Mr. Zohnfton's regulation continued, As to the 
memorial that was brought by the four men, he did not read it, and had 
it not in his hand; but by juſt the ſuperficial glance he had of it, he 
thinks there might be 50 or bo names to it. | | | 
Robert Hudſon, fort-adjutant, ſays, that upon the roth or 11th of Sep- 
1mber, the muſtaſtaph of St. Phillip's told him, that upon delivering out 
a proclamation (though [ ought not to ſum that up, for what this Alli- 
mung (aid. is no fort of evidence)—but he ſays that having received this 
intelligence (fo far it is material) he did give the governor an information 
of it: the governor was then in Mahon. He ſays, that before the plaintiff 
made this objection, he never heard any objections to Mr. Johnſton's 1 
Jation ; that it was to prevent the wine from turning ſour, by ng old 
in that-hurrying fort of way; that great quantities of it produce fluxes' 
and other diſeaſes among the garriſon, for there are few cellars it ſeems 
in the garriſon. He ſays after this regulation, in ſeveral years experience, 
none of the wine did turn ſour. Then there was a queſtion that occurred 
to me to aſk, whether the ſerving it out in this ſparing manner did not in- 
fence the price. They ſaid, no, becauſe the afforation fixed the price 
that it could not exceed it. T | 1 
Colonel Patrick Mactellar ſays he knows the plaintiff ; he was called 
Rid Toney : 1 ſuppoſe he has red hair. He ſays he bore a very bad charac- 


that he had many complaints againſt him from two muſtaſtaphs. He was 
in the iſland from 36 to 50, and again from May 60 to laſt 
youthe arraval of St. Phillip's is ſurrounded by a lime-wall on one fide, and 
the other fide a ditch ; that the arraval is a royalty, where the governor has 
greater power than any where elſe; that the judges can't interfere but 
dy the governor's conſent.— That correſponds exactly with the explanation 


Fats, but in the royalty there is only this muſtaſtaph, who is appointed by 
the governor or commander in chief, and is at pleaſure diſplaced by him. 
He takes care of weights, meaſures, and markets, and of all wine and the 
expenditure of it, and ſettles little diſputes between the inhabitants in the 


Halt inſtance. That the magiſtrates at Mabon put the afforation within their 


acquieſces under that of Mabon : he only ſignifies the afforation that has 
deen made at Mahon. The Minorguins are in general governed by the 
None laws. When it ſerves their purpoſe, they plead the Engliſb laws. 


e: Home are well affected to our country; ſome are not. He attended the go- 
t) vernor.once'or twice on account of the plaintiff; and he ſays that the ge- 
he neral”opinion of all the officers was, that the plaintiff was a dangerous 
ol Perion; and that it was proper to take him up and bring him toipuniſh- 
he ment z and were of opinion to baniſh him. He ſays the defendant is a | 
7 Woch officer, a polite well-bred man, that he carried his command in the 
1 ;yenteeleſt manner, and is a perſon of great humanity, 7. | 
0- Ou his croſs-examination he ſays, that he and the other field-officers | 
ſt wet by the defendant's deſire, to'know what was their opinion upon this 


he buſineſs. Two of the judges. of the iſland thought it intirely in the gover- 

1 deri breaſt to do as he pleaſed ; but there was no trial. He does not re- 

L Volles whether major Norton was of that opinion: it was the opinion of 

i themajoritys: He was aſked whether major Rigi was of that opinion or 
y 


. matt He ſays he can't ſay how that was, but does not remember that any 
. och cer diſſented from that opinion. 
0 hen Edward Blakeney, ſecretary to the governor of that name, is exa- 
N ned. Ae fays that nothing can be executed in the arraval af St. bil- 
9 but bythe governor's permiſſion: it is a royalty; he has the abſolute 
9 Wverament there. He ſays that gen, Blakeney a few months after his arrival 
1 ide hear 48, baniſhed two Franciſean friars into Spain or 2 that was 
- time of peace. He ſays there was afterwards by a great deal of interpo- 
hs - 0 | 5 n »0 <3 geo wird 4 


Lieut. Gen. Moſtyn, 2 falſe Impriſonment and Baniſhment, 


Upon his croſs- examination, he underſtood that by the plaintiff's ſaying. 


ter; that he was a ſeditious, troubleſome, drunken, ſhuffling fellow; 


ay. He tells. 


that Mr. 450 0 gives. He ſays, in other parts of the iſland there are ju- | 


Juriſdictions. This muſtaſtaph does not make any afforation himſelf, but 
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ſition leave given to thoſe people to return. He ſays that the power itſelf 
was never diſputed, and he took it to be handed down from the Spaniards, 
by whoſe laws, as you obſerve, the Miuorquint are governed, and at their 
own requeſt. He ſays the judges have applied to the witneſs for the go- 
vernor's leave to execute procetles in the arraval. He ſays the late king 
ſent four regiments to relieve the troops ſtationed there, (an order of hu» 
manity, like his majeſty ) and to have all the wives and children brought 
home: however, a prieſt took a liking to one of the young women, and 
would not deliver her up. The prieſt was baniſhed ; the conſequence oz 
which was, the girl was delivered up, and the prieſt was brought back 
again, He gives theſe as three inſtances where people were baniſhed from 
the iſland, He ſays that theſe friars, two Franciſcans, were as he believes 
natives, Minorguins. This is the parole evidence that is given on the part 
of the defendant. I have already ſtated to you the ſubſtance of all that 
written evidence: you have heard it, and you are fully maſters of all the 
circumſtances attending this cauſe, 8 
Now, gentlemen, it is for your conſideration, whether the defendant, 
general Mo/tyn, has made out his juſtification ; whether he has proved 
that the detendant was guilty of a riot, and of a diſturbance, and that 
he endeavoured to excite and to ſtir up a mutiny and a ſedition in the gar- 
riſon, If that is the caſe, I ſhould imagine, gentlemen, the plaintiff will 
appear to you as a perſon of a very dangerous diſpoſition z and that ſome 
very ſtrict methods muſt be neceflary to be taken in ſuch a ſituation, in 
order to preſerve the garriſon, and to prevent an inſurrection. If it is 
inſinuated to the ſoldiers that they are abuſed by the officers under the go- 
vernor, by the governor's connivance, or by his remiſſneſs; we will ſay, 
though he has no kind of intereſt in it, but by his groſs encouragement, 
they are oppreſſed and impoſed upon ;—ſuppoſe ſuch a perſuaſion ſhould 
be infuſed into the people compoling the garriſon, I think it is very clear, 
and I need not argue to you, to ſhew what dangerous conſequences may 
reſult from that. Then you will conſider how this caſe ſtands in| that 
reſpect. You ſee that this perſon, after ſeveral years (a new regulation 
having been made by governor Febn/lon) is for ſetting up again and re- 
viving an old regulation made in 52; and that he could not prevail ſo to 
do.--- Then the ſenſe of the iſland was to be taken. It is in the gover- 
nor's power to reſcind this, as I apprehend, becauſe it is not diſputed 
byt that by his commiſſion, GY to his plea, he is intruſted with the 
whole civil and military government ot the iſland: and I preſume, however, 


if he was to have made ſuch an alteration, he had authority to do it: the 


governor himſelf, in ſhort, is intruſted with it. Then this perſon wants 
to ſet that old buſineſs on foot again; and he does produce, (for ſo I muſt 
take it from the writing that that gentleman has produced) he does mean 
to ſhew to the governor, that there are a vaſt number of people of his 
ſenſe in the affair. The misfortune of it is, however, that this is not ex- 
preſly conveyed to the governor ; becauſe, according to the whole belief of 
the agent, though he underſtood that it was meant to give weight to the 
petition, not to proceed to direct violence; for what I can find, that was 
not directly explained to general Ao/tyn. Now you will conſider upon 
this evidence, whether you are ſatisfied that this was ſuch a behaviour in 
the plaintiff, as to afford a juſt concluſion, that he was a man that was 
about to ſtir up a ſedition and a mutiny in the garriſon ; or whether he 
meant no more than earneſtly to preſs his ſuit, and to endeavour to obtain 
redreſs from what ſeemed to him to be a grievance, If you ſhall ſee it in 
that latter light, to be ſure there is no queſtion at all that he will be in- 
titled to recover in this action. As for the' damages, I ſhall not ſay a 
word. upon that matter, becauſe it is your province to conſider on it upon 
all the circumſtances. Then there is another conſideration, which will 
be a legal conſideration : that ſuppoſing you ſhould be of opinion that 
this was really a ſeditious behaviour in this plaintiff, which you will con- 
ſider of, and alſo whether he acted in ſuch a manner as to ſtir up ſedition, 
you will be pleaſed to ſay That when you bring in your verdict. The next 
thing is, that ſuppoſing you, ſee. the plaintiff's conduct in that light as a 
mutinous purpoſe, whether the defendant could be warranted to proceed in 
that manner. That is, to be ſure, a matter of very great conſequence, It is 
27 hog perſons. in this country, in England, where no freeman ſhall be ba- 
niſhed his country; which is carried to ſuch an extent, that lord Che 
tells us, that it is not in the power of tit. king to ſend a man againſt his 
will even to be the lord-licutenant of Ireland (I don't believe there ate 
many gentlemen that would recoil at that): but it could not be done, be- 
cauſe it would be an exile: you drive a man againſt his will out of his na- 
tive country. But however, this is a caſe you ſee in a conquered iſland, 
in a ceded iſland. And certainly 1 ſhould conceive 175 that if in a gar- 
riſon where it is abſolutely neceſſaty to keep down all theſe mutinous ſpi- 
rits, from the apparent reaſon of danger, that it muſt certainly be lawful 
for the goyernor at leaſt to lay a man up in priſon that is turbulent, But I 
ſhould doubt a great deal myſelf; it will be a matter that you, gentlemen, 
will haye an opportunity to conſider, if you pleaſe, if you ſhall be of opi- 
nion that the plaintiff's behaviour was ſeditious; and that is the reaſon 
that I deſire you to attend to that, and tell me when you give in your 
verdict. It would be carrying matters to a very. great.length indeed, in 
my apprehenſion, to ſay, that vou ſhould exile and banih a man from 
his native country. 1 cangot, Srijng here and, as at preſent adviſed, think 
that even in ſuch a ſituation that could. be warranted.” I cannot think 
but that a, perſon might be ſecured. and confined, in order to be brought 
to trial, and properly.puniſhed fot. it. I leaye. it to you under theſe obler- 
vations, and you will conſider upon the whole of it, what damages you 
ſhould pleaſe io give to the plaintiff. As to the defendant, you af the 
Ser he bears from all the witneſſes; à man of great humanity, who 
en guilty of an inordigate uſe of his power, but not With à male- 


chara 


damages with the ſame vie as you would againſt a man that acted clear 
and demonſtrably with malice., It is your proyince, gentlemen, to con- 
ſider all the crcumftances,/ and, to give in your verdict according). 


| volent,, bad, and wicked deſign. , To be ſure, you will not deal out Fr 


Sor TAY ot dn butisr Hite dye gn e TT od PLN 
\- The, jury vithdrow.gonjnuabout pn hour returned, and gave in their 
verdi& for the plaintiff, with three thouſand pounds damages, and all coſts 
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184 209. Proceedings in the Court of Common Pleas, by Mr. Anthony Fabrigas, againff 


of ſuit. And at the ſame time ſaid, that, in their opinion, the plaintiff tending to raiſe diſorder and ſedition in the government. Th- other ;, 
was not guilty of mutiny or ſedition, or acted in any way tending the conduct of governor Mo/fyn, in extenuation of damages, as aQtin, 
thereto, Sr | F eek 
1 Furitber proceedings in this cauſe. He; 
F HE counſel. for, the defendant, while the jury withdrew to conſider | hat mode) had a right to impoſe what laws they pleaſed. 
A their verdict, tendered to the judge minutes of a bill of exceptions ; ceſſion of the iſland, by the eleventh article of the treaty of Uirechr 
and on the fourth day of Michae mas-Terms the court of Common-P leas part of the right of the conqueror was given up; for it is ſtipulated. 
was moved for a-new-trial; 1 oo on | ; 
_ | Thiz defendant's. counſel made his motion on two grpunds.. do far therefore the right of the conqueror is reſtrained ;, but with xe. 
+ Firſts: for exceſs of damages; ,alledging that the jury had proceeded gard to their laws, there was no ſtipulation, nor was it ever underſtoog 
on a miſtake, for they had found that the plaintiff, way nos guilty of mu- . ſo by ſober people. It is well known that the earl of Stanhope and the 
tiny or. ſedition; whereas he inſiſted it was moſt plain from the written | qukeè of Argyle, as plenipotentiaries upon this ſubject, and afterwargz 
er . bee 80 had endeavoured to make the garriſon believe | my 1,14 Balingbrote, did aſſure the inhabitants, that they ſhould enjoy 
at he Was their Irie A631 77 3944 2:9 Ji#4 $1 , | 2 1. | 
| Secondly; that a new trial ought. to be granted, becauſe this action of the conqueror, Thoſe rights and privileges which they were tg 
could not be maintained, as the court had no juriſdiction. 
The rule to ſhew cauſe. was, of courſe, granted, © 
On the 25th of | November, Mr. juſtice Gould reported the evidence, 
which agreed with the. printed trial, On the 26th, it was ſolemnly ar- ever ſince; for they have had the enjoyment of their privileges ſo aſſured 
ed on the firſt objection of exceſs of A en the court not per- to them, and have had ſuch regulations, as the government and the nature 
mitting the defendant's counſel to argue the econd objection, as they of affairs have from time to time required. 
ſaid. it would be introducing a new mode of practice, which might | Th, king in council, in the enen 
eventually be prejudicial to ſuitors ; and as the bill of exceptions, went having been made againſt general An/ruther, who had been 
with the record to the court of King's Bench, that was the propet court vernor) made the regulation, as it is called, of 1752; by which the 
to determine on it. Be | king in council intended to provide againſt that oppreflive power of the 
Lord chief juſtice Ds Gx Rx dilivered his opinion to the following purport. people of the iſland ſhould be at liderty to ſell their wines at. the price 
--I HAVE always conſidered this mode of application for a new trial; as 
very ſalutary to the ſuitors, who may be injured by miſtakes; and like- 
will to the jury, as it reforms their errors, if they commit any, and rs 
ſubſtitute for the much more grievous proceeding that the com- 


5 
8 S. 
» = 
E 
MO 
= 
38 
W 
=_ 
2 2 
1 
mn 
58. 
> FD 
* 
+ 
* 
2-2 
3. 
G. 
=—- O 
8 Q 
© 
+ 
is) 
3 8 
IC 
W 
2 
L 
3 8 
E. = 
＋ a 
hot” 
8.3 
& 
Xx F* 
0⁰ 
8 
9 © 
mw 
5 = 
9 
8 5 


a happ : ; : 
1 705 had directed. With regard to the interpoſition of the courts | the natives ſaid: for as the former was ſuppoſed to give too much power 
of juſtice on the quantum of damages, where the ſubject of the ſuit is | to the magiſtrates. of the iſland, making them independent of the go- 


— — 


contract, the court has an eaſy rule to go by in rectifying the miſtakes ö 8 

N becauſe there is a certain 441 ſtandard. As for inſtance, and laid them too much at his merey. 

if a man Mould bring an action on a note for a hundred pounds, and | Tete is one thing mentioned in my 
| damages a thouſand pounds under the idea of | I think proper to take notice of, becauſe it ſhould not be ſo miſtaken. (a) 


the jury ſhould give for I pt nde ] ; 
" intereſt, they would go upon 2 miſtaken principle, as it is certain the | one of the witneſſes in the cauſe repreſented to the jury, that in ſome 
party could not have ſuſtained an injury adequate to that compenſa- particular caſes, eſpecially in criminal .matters, the governor reſident 


on: the damages would be exceflive, and the court would correct it. 


- But in perfonal wrongs, it is much more difficult to draw a line. | | in that perſon to imagine ſuch a thing. 1 may ſay, it was tmpeſſitle 
= = Sr < ſo far as to 7 that in perſonal wrongs the court will never | that a man who lived upon the iſland, in the lation he had done, ſpould . 
| | know betier, than to think that the governor had a civil and criminal 


oſe, even upon the article of exeeſſive damages, if they are out- | 
= | jan and dont ſo to the court; that is, as 2 Weber Get ex- | power. veſted in him, In the iſland, the governor is the king's ſervant: 
{1 tre fled it, if it appears, in giving the damages, that the jury did not his commiſſion is from the king, and he is to execute the power he is 
= act with deliberation, but with paſſion, Sn or corruption, As el | | : 
; for inſtance, if two roi men ſhould quarrel at an alehouſe, and | Minorca under ſuch regulations as the king ſhall make in council, 
one ſhould” give the other a fillip upon the noſe, and a thouſand pounds | How: does it ſtand after the conqueſt of this iſland in 1757, by the 
ſhould be given for damages, which is ten times more than both "the | French, and the relinquiſhment of it upon the peace? When general 
parties ate worth, ſuch damages would be evidence that the jury had | Jabnſſon was ſent. as deputy-governor, he thought fit to make a new re- 
not acted with the deliberation. that the adminiſtration of juſtice re- gulation, Now, I conceive, it was a vain imagination. in- the witneſſes 
quires, It is A perſonal tort, but the damages are exceſſive. There | at: the trial, (for we don't want to go to Minorca to underſtand the con- 
are other circumſtances, where the court, even upon exceffive damages, ſtitution of that iſland) it therefore was a vain imagination in the 
might interpoſe: and I think the couniſel for governor Maſtyn have | witneſſes to ſay, that there were five terminos in the. iſland of Minorca, 
very wiſely endeavoured. to round themſelves upon ſuch a principle in | I have at various times ſeen. a multitude of authentic documents and 
this cauſe ; which is, that t jury, in aſſeſſing the compenſation for | papers relative to that iſland, and I do-not believe, in any one of them, 
the injury, have proceeded on a miſtake. It is poſſible that in many | that the idea of the arraval of St. Pbillip's being a diſtinct juriſdie- 
inſtances that miſtake = ariſe from the direction of the court; for | tion was : | : 
OT TAS!) pf direct the jury to attend to à circumſtance, | lip's, and all the diftri about it, is comprebended within: the termino of 


the rt may perhaps FB | 
that 10 7 N not proved, or is not the ſubject- matter for 


at. 2 eration: or it is poſſible that the jury may ſo miſtake the tification, and the governor's power (I don't mean his legal au- 
982 5 to believe the fat to be true; wil} oe eee fo: then it —_— there 8 than, it may be in more BT marts of 
comes to be a proper. motion for a new trial, becauſe the verdict is 

contrary. to evidence, Or che jury may give credit to ſuch circym- | th giſtrates interfer; 
ſtances, which either have not been proved, or are not true, and they | his knowledge. But to ſuppoſe that there is a diftin#t juriſdiction, ſe- 
2. aggrayate the damages upon that account: they then act under a | Parate from the — the iſland, is ridiculous and abſurd : it is 
miſtake, which moſt certainly ought to he tectiſied. hat is the ground what I never did hear of, till it was mentioned in my brother Gould's 
upon which the preſent application is made. But if you conſider it in [report. General Fubu, on made an alteration in the arraval of St. 
your own mind, it will neceſſarily reſult to this propoſition, that the ' Pk ps, which is a di rict of a mile or two in eircumfetence, with ſome 
jury haye found a fact contrary to evidence. As my brother Davy fewjhundred inhabitants, He divided this into a ſubdhiſion of faur other 
was aware that there might be ſome 9ifficulty in maintaining that diſtricts, and apnulled by his own authority the _—_— tion. of 17 52, fe- 
propoſition, be put it into another ſhape; and ſaid it was a circum- | ſpeRing'the mode by which the wines were to be fold. As far as ap- 
ſtance. that was proper for, the jury to conſider as à ground for mi- pears in this cauſe, he did that without authority. If he had the 
tigating the damages ;' inſtead of which, they had from that circum- ſanction of government, his inſtructions ſhould have appeared, if the 
* [7-3 defendant intended to auvail himſelf. of them. I only mean to be un- 


- 


-oravated the damages, 80 that, upon the whole, it will ſtill f 

J upon 3 miſtake, in | derſtood, that general Joby/ln had no authority to ſuperſede the or 

giving aggravated damages upon a fact, which they have found con- der of council by his own power; but at the ſame time it ſeems to be 
| © trary, ie eigene For they -- of opinion, that what | a very ſalutar proviſion ; and if he had repreſented it to the king in 1 
the plainziff qid, , was got done with any ſeditious view, or tending | council, no doubt but it would haue beeg approved of. I may fay 3 
thereto, but was an earneft preſſing of a ſuit to be relieved from a | that the inflabitants approved of it, becauſe from that time there never hog 
- grievance ſuppoſed. That was the inquiry they were particularly or- has been any complaint of it. A few! years ago there were a multi- an 
4 0. by my brother Gul u make and that Was the anſwer that they | tude of complaints brought againſt the arbitrary acts, as they were RY 
ught not to have been of opinion. that the plaintiff did not act with a | were heard in a full council with a' great deal of ſolemnity for a great kk 
Naa view, bur was” only preffing iniportunately-# ſuit” for relief, | number of days, and the council came; into a reſolution upon them. Wi 
dien a ſuppoſed grievance, then they have” given damages upon a f This alteration of the order in 175 was not one of their charge! A 
die ſuppolition; 05 have given ſuch as are Hot proportionate to the | againſt him ; therefore it is clear, that the inhabitants of the arrayal 8 
= | jury .ceceived.. The argument then Teems to me to come to this, | did not at that time think it an oppreſſion. Wann «Whit 
ü det they haue believed s fa@t which they ought nat to hae believed, | We come nom 10 the point: of time, when Mr. Fabrijas complained of x 
= | becauſe the proof was againſt-it. 'We are therefore to confider, whe- it. I ill not condemn bim for referring to the order of council. He had 2505 
=. damages qughe to have been} raiſed ſo high or not. And there a right to know whether this alteration of jon r Jobaſbom was made by 1 
, . Fobriges, as | authority, and whether it had * & ol the'power of the king in couu- a 
M | | . FILE n 1997 Rat 58 Nanu rene Nen CL FE *. „NN "gt F HG "Io GALS - 26 44 N 2 
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eil; therefore I do not condemn the thing. itſelf, Mr. Fabrigas not 
having met with that ſucceſs which he expected, (though governor Hellyn, 
I think, till the time of the arreſt and commitment, acted with a great 
deal of caution, judgment, and prudence, I can almoſt ſay impartiality) 
and not being ſatisfied with the opinion of the governor upon the repre- 
ſentation and defence of Allimundo, which he had never ſeen, deſites to ſee 
ie, His petition is rej2cted. This produces a peeviſh application again and 
aozin to the governor, and from one complaint another ariſes. New griev- 

des are ſuppoſed to be received, not only by Mr, Fabrigas, but by the in- 
habjtants of the arraval at large : and I cannot ſay that I approve of the 
manner in which he did proſecute his claim: the effect of it is another 
thing. He certainly did not obſerve that decency and reſpect to the go- 
vernor which he ought to have done. If the governor did not attend to his 
complaints, the king in council was open to him. We al] know, that the 
way tothe king in council has been purſued yery often, where the governor 
has not attended to the complaints of the Minerguins. His expreſſions in- 
deed have the appearance of humility and reſpect; but 2 there is a petu- 
lance in the continuing his petitions, which might diſturb the governor. 
Thus che matter goes on; this man ſtill complaining, and earneſtly preſſing 
of his fait upon a grievance ſuppoſed, till the fecrerary. informed the go- 
vernor, that the plaintiff would come next day with his petition backed 
with a ho of the dealers in grapes and wine. This it is that is ſuppoſed to 
alarm the governor. Now I will not reflect ſo much upon the honour of 
any governor of the garriſon of fort St, Phillip's, as to ſuppoſe, that he 
xeally thought his garriſon was in any more danger than this court is at 
thr preſent moment; nor will I ſuppoſe, that if he did think his garriſon 
was ig danger, that he would have taken ſuch feeble means y@ defend it. 
Theigoverpor was diſconcerted by the petulance of the m and was off 


his guard; and though he took the advice of thoſe whęi proper 
perſons to adviſe him there, yer he muſt haue too much 20g, that 
thr advice they gave him was fuch as he could either in laws reaſon follow, 


Fam not ſpeaking now of the law of this iſland ; but it is totally contrary 
toall principles, and to every idea of juſtice in any country. But the 
next day, this-petition is preſented by four men only. Then there is an end 
of all danger to the garriſon and the government; and you plainly ſee no 
diturbance was meant; nor is there any evidence of his ſoliciting the 
people, of his breeding cabals among them, or exciting any tumult or 
diforder. - The plaintiff had, to ſay the worſt, only behaved himſelf ill in 
the mode of his importunity ; and when he was open to the laws of that 
une (for ſuch laws I preſume there muſt be) if he had offended, he 
might have been proſecuted in the courts of criminal juriſdiction. Whe- 
ther he a6ted improperly, from not having ſucceeded in prevailing upon 
the majority of the people to think he was right in deſiring to inforce the 
Ger bf 1752, is not the queſtion: the people ſeemed to be content with 
the yariatzon, or deviation, made by general Johaſtan. Now when all theſe 


matters are oyer, this man is committed to priſon ; and there is the firſt, 


mplaint.2 and I muſt take it upon this motion, that it was a falſe im- 
paiforiment;: If the governor had ſecured him, nay, if he had barely com- 
Mitte bim, that he might have been amenable to juſtice ; and if he had 
immediately ordered a proſecution upon any part of his conduct; it would 
have ben another queſtion, and might have received a different con- 
fideration. But he commits him to the worſt priſon in the iſland; and in 
away which: I cannot canceive came from general Moſtyn. What could in- 
duce” him to uſe a man with ſuch hardſhip and inhumanity ? Was not 
putting him into priſon ſufficient? Why was he to be deprived of the ſo- 
ciety of his wife and children, without being allowed any thing for his 
ſuſtenance but bread and water, and to lie upon the flaor ? In this con+ 
dition.he remains for ſiæ days: then comes a ſecond impriſonment ; for [I 


tate the whole year to be a continuation of the falſe impriſonment, - He 


id nen confined; on board a ſhip, under the idea of a baniſhment to Car- 
gens, I do believe Mr. Mo/tpn was led into this, under the old practice 
Aide ifland of Adirorca, by which it was uſual to baniſh ; I ſuppoſe the 


i Anon guns thought fit to adviſe him to this meaſure. But the go- 
nor knew that he could no more impriſan him for a twelvemonth, than 


that he could inftict the torture; yet the torture, as well as baniſhment, 
was therold law of Minorca, which fell of courſe when it game into our 
palſelſion-- Every Engli/hgovernor knew he could not inflict the torture; 
mevonftitution of this country put an end to that idea. This man is 
thewdragged on board a ſhip, with ſuch ciroumſtances of inbumanity and 
hatdſhip,"os {came believe of general Moſtyn; and he is carried into a fo- 

ign"country; and of all: countries the worſt ; for I believe there ars di- 
ions given, that no perſons ſhould go to Spain, or be permitted to quit 
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Lieut. Cen. Moſtyn, for falſe Impriſonment and Baniſhment. 
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mine and aſſeſs the compenſation for that perſonal wrong. 


185 


perſonal liberty, without legal authority, is a ſalſe impriſonment.: and 
if a captain leaves a ſailor upon a deſert ifland, though he is left at li- 
berty there, yet the keeping him from that place to which he had a right 
by law to come, is an impriſonment. 5 

If upon proper cauſe the courts of juſtice there had in a judicial way 
exerciſed any power which their laws would have ſupported, and which 
the laws of this country might not, what the effect of that would have 
been has nothing to do with this cauſe; for now we take it upon 
the general iſſue, et guilty. In this caſe, the man has been impriſoned 
under circumilances of great hardſhip for twelve months, and kept from 
the communication of his family and his own concerns. In this ſituation 
he brings his action; and the jury have thought fit to give three thouſand 
pounds damages. To be ſure, three thouſand pounds is an immenſe ſum 
for a Minorquin to recover: my brother Davy thought proper to ule the 
expreſſion of its being an outrageous ſum, To fay what is the value of 
the liberty of a man's perſon, ſecluded from his family, under circum - 
ſtances of hardſhip, for twelve months, is a difficult matter. Men's minds 
will vary much about it: I ſhould think one thing, another would 
think another. In this cafe of perſonal wrongs, what has the law faid ? 
The law has aid, that a jury of twelve men 5 0 be the judges to deter- 

We cannot 

but recollect what paſſed in thoſe unfortunate affairs that happened about 
the ſecretary of ſtate and a printer's boy, A ſervant is taken up under a 
miſtake, and carried to a better houſe than his own, is fed with better 
proviſions than he had of his own, and is treated better than he would have 
been treated when at home; yet he brings an action of falſe impriſonment, 
and has 300 / damages. It was more than he could earn for years. Ihe 
court was applied to for a new trial, upon excefiive damages. What did 
the court ſay ? (and I never heard their judgment in that matter arraigned ) 
We are not the judicature to determine upon the deliberative judgment 
of a jury, upon ſuch a ſubject as this. Have the jury exerciſed their 
judgment? or, is there any imputation upon their conduct except the 
idea of the compenſation not being proportioned ? Not at all.“ How can 
a court of juſtice, that is to determine upon law, ſet a value upon this, and 
ſay, it is wrong? What would be the conſequence of it ? If we fay this 
is wrong, we muſt ſay what is right. Then we are to tell the jury, You are 
not to find 3000“. May we find 20001. 10001. 5col. or 100. Tell us 
where you think we ſhould be right?” We mutt not tell you; we have no 
authority to do that; but you mult not give y any: damages.“ For tho' 
may know in my own mind whereabouts I ſhould compenſate the injury, 
without ſaying whether it would be more or leſs than this, yet I cannot 
preſcribe to the jury what I think the value of perſonal liberty. Bur it is 
ſaid, that the governor did what he could in his fituation ; but was miſtaken, 
If he was in Bake: it is à matter of mitigation before the jury, and it 
comes exactly. to the ſame point, I preſume it was preſſed before the 
jury, and they paid ſuch attention to it as they thought proper; and 
therefore it would be totallyevoking the cauſefrom its proper determination 
to ſay, that the jury ought to give 35 other damages than they have, As 
to the ground on which the defendant's counſel have made this motion, it 
ariſes from an accident, and I think an accident which was very proper! 
provided for: ſor had it nox been, that the learned judge who tried the cauſe 
had particularly in terms recommended the cov Fn. of this point to 
the jury, and taken their anſwer, the defendant could not have had any 
ground to apply for a new trial. In my opinion, the learned judge did 
very right, and acted with great prudence and juſtice to the parties, and to 
the future queſtions that may ariſe in this cauſe ; for it looks as if the 
ee from the beginning intended to apply either here or elſewhere, 

ow it is a very different queſtion, whether the governor of Minorca; 
finding a ſubject mutinous and ſeditious, and diſturbing his government, 
can arreſt and impriſon him? or, whether he can juſtify what he has done, 
the jury having found that he was neither mutinous nor ſeditious ? Had 


they found the contrary, that fat might have been taken into conſidera» 


tion in a'court of juſtice ; but as they have exerciſed that juriſdiction the 
conſtitution has given them, I think there ought got to be anew trial. 
Mtr. Juſtice Gould ſaid, that the oourt was not warranted in determiniag 
neiples of the oonſtitutlon. 9 2 e. 
uſtice Blackflone obſerved, that theſe damages could not be called 


mental 


Mr. 


that prin were exceſſiye, without breaking in upon the fundan; 


angry or vindictive damages, as the injury was as outrageous as the da- 
mages could be exceſſive. r „ 


Mr. Juſtice Nares declared, that Mr. Fabrigas had been impriſoned and 


treated in ſuch a manner that he. did not careto repeat. 


F 


THE caurt of Common-Pleas having refuſed governor Maſyn a new | 
trial, he reſorted to a writ of error, which was allowed on the 14th 
of December 1773. | 

On the 16th of December he was obliged to put in bail. 

A rule was given to tranſcribe the record in Hilary-Term, 1774+ 

The fir{t ſcire facias iſſued in Eafter-Term. 

The ſecond ſcire facias iſſued in the ſame term, on the 16th of May, re- 
turnable in Trinity-Term. ; 

Mr. Fatrigas, the defendant in error, was ſerved with a ſummons on 
the 7th of June, that the plaintiff might have time to aſſign errors till 
judge Gould had put his ſeal to the bill of exceptions. 

Ga the 8th of June, judge Gould came into the court of King's Bench, 
and acknowledged his ſeal. | 

The errors were aſſigned on the 16th of June. 

The defendant pleaded in mulls eft erratum on the 20th. 

A concilium was moved for on the 21ſt of June. 

It was ſet down for argument for the firſt Friday in Michaelmas-Term. 

It was argued on Tueſday the 15th of November 1774 ; and the record is 


as follows. 
The record of the proceedings in Fabrigas and Moſtyn. 
The writ of error. 


As yet of Trinity-Term, in the fourteenth year of the reign of king | 
George the third. | | 
Our lord the king ſent to his truſty and well-beloved fir William de 
Grey, knight, his chief juſtice of the Bench, his cloſe writ, in theſe 
words; that is to ſay: George the third, by the grace of God, of Great- 
Britain, France, and Ireland, king, defender of the faith, &c. To our 
truſty and well-beloved fir William de Grey, knight, our chief juſtice of 
the Bench, greeting. Foraſmuch as in the record and proceſs, as alſo in 
giving of judgment in a plaint which was in our court before you and 
your aflociates, our juſtices of the Bench, by our writ between Anthony 
Fabrigas and John Moftyn, eſq. of a plea of treſpaſs, aſſault, and falſe 
impriſonment, as it is ſaid, manifeſt error hath intervened, to the great 
damage of the ſaid John, as by his complaint we are informed: we, will- 
ing that the ſaid error (if any be) be 0 amended, and full and ſpeedy 
jullice done to the ſaid parties in this behalf, do command you, that if 
judgment be given thereupon, then you ſend to us diſtinctly and 9 
under your ſeal, the record and proceſs of the ſaid plaint, and all things 
touching the ſame and this writ ; ſo that we may have them in fifteen w_ 
of St. Hilary, whereſoever we ſhall then be in England; that inſpecting the 
record and proceſs aforeſaid, we may cauſe further to be done thereupon for 
amending the ſaid error, as of right, and according to the Jaw and cuſtom 
of England, ſhall be meet to be done. Witneſs ourſelf at JYe/minfler, the 
ſixth day of December, in the fourteenth year of our reign, Hil. . L. 


84 9 , 


The return to the writ. 


The anſwer of fir Hilliam de Grey, knight, chief juſtice within- 
na med. The record and proceſs of the plaint within men- 
tioned, with all things touching the ſame, 1 ſend before our lord the king, 
whereſoever; c. at a day witnin contained, in a certain record to the 
writ annexed; as I am within commanded, c. William de Grey.  . | 

Phas. Inrolled at We/tminfler before fir William de Grey, knight, and 
his brethren, juſtices of his majeſty's court of Commen Bench, of Eafter-Term, 
in the thirteenth, year of the reign of our ſovereign lord George the third, 
by the grace of God, of Great-Britain, France, -and Ireland, king, de- 


— 


ſender of the faith, and ſo forth. Rolls 616 and 617. 
The decoration. 


In the Common-Flew. 2 AE herd de Fenn 
London to wit. 5 JOHN MOSTYN, late of Vyſminſter, in the 
county of Middleſex, eſquire, was attached to anſwer Anthony Fabrigas of 
a plea, wherefore he with force and arms made an aſſault upon the 
ſaid Anthony, at Minorca, (to wit) at London aforeſaid, in the pa- 
riſh of Saint Mary le Bow, in the ward of Cheap, and beat, wounded, and 
ill-treated him, and there impriſoned him, and kept and detained him in 
priſon there for a Jong time without any reaſonable or probable cauſe, 
cantrary.to the laws and cuſtoms of this realm, againſt the will of the ſaid 
. Anthony, and compelled the ſaid Anthony to depart from and leave Minorca 
aforeſaid, where the ſaid Anthony was dwelling and refident, and carried 
and -cauicd to be carried the ſaid Rage from Minorca aforeſaid, to Car- 
thagina in the dominions of the king of Spain, againſt the will of the ſaid 
| Anthony z whereby the ſaid Anthony was put to great expence and trouble, | 
and the goods and effects of the ſaid Anthony there were diminiſhed, loſt, 
ſpoiled, and conſumed, and the 97 the ſaid Anthony were brought 
to great want and diſtreſs, and the ſai „during all the ſaid time, 
was thereby deprived of the comfort of his ſaid family: and alſo where- 
fore the ſaid Jabn with force and arms made another aſſault upon the faid 
Anthony at Minorca, (to wit) at Zondon aforeſaid, in the pariſh and ward 
aforeſaid, and beat, wounded, and ill-treated him, and there impriſoned 
him, and kept and detained him. there in priſon for a long time, without 
any reaſonable or probable cauſe, contrary to the laws and cuſtoms of this 
realm, againſt the will of the ſaid Aube ; and did other wrongs to him, 
to the great damage of the ſaid Anthony, and againſt I of our lord 
the now king: and thereupon the ſaid Futhony, by Richord Gregory, his 


the 


Attorney, complains, that the ſaid Fobn, on the firſt day of September, in 


+ ha 


| ſecondly above pleaded in bar, as to the faid aſſaulting the 


Farther Proceedings in the Cauſe of F abtigas and Moſtyn. 


the year of our Lord 1777, with force and arms, (to wit) with ſw 

ſtaves, ſticks, and fiſts, made an aſſault upon the (aa Anthony, 22 
norca, (to wit) at London aforeſaid, in the patiſh of St. Mary le Bow, in 
the ward of Cheap, and beat, wounded, and ill- treated him, and then and 


there impriſoned him, and kept and detained him in priſon there for a lon 


time, (to wit) for the ſpace of ten months, without any reaſonable or 
probable cauſe, contrary to the laws and cuſtoms of this realm, againg 
the will of the ſaid Anthony, and compelled the ſaid Anthony to epart 
from and leave Minorca aforeſaid, where the ſaid Anthony was then dwell. 
ing and reſident, and carried and cauſed to be carried the ſaid Anth:ny from 
inorca aforeſaid to Carthagena, in the dominions of the king of 
Spain, againſt the will of the ſaid Anthony; whereby the ſaid 4. 
thony was then and there put to great expence and trouble, and the 
goods and effects of the ſajd Anthony there were diminiſhed, loſt, ſpoiled 
and conſumed, and the family of-the ſaid Anthony were thereby brought 
to great want and diſtreſs, and the ſaid Anthony during all the ſaid time 
was deprived of the comfort of his ſaid family: and alſo, for that the 
ſaid Jahn on the ſaid firſt day of September, in the year of our Lord 1771 
aforeſaid, with force and arms, (to wit) with ſwords, ſtaves, ſticks, and 
fiſts, made another aſſault upon the ſaid Anthony, at Minorca, (to wit) at 
London aforeſaid, in the pariſh and ward aforeſaid, and then and there 
beat, wounded, and ill- treated him, and then and there impriſoned him, and 
kept and detained him there in priſon for a long time, (to wit) for the ſpace 
of other ten months, without any reaſonable or probable cauſe, contrar 
to the laws and cuſtoms of this realm, againſt the will of the ſaid Anthany; 
and then and there did other wrongs to him the ſaid Anthony, to the great 


damage of the ſaid Anthony, and againſt the peace of our ſaid lord the king: 


and thereupon the ſaid Anthony ſaith, that he is injured and hath ſul- 
tained damage to the value of 10,000/. And thereof he bringeth ſuit, C. 


| The plea, . 
And the ſaid John, by James Dagge his attorney, comes and defends 


the force and injury, and ſays he is not guilty of the premiſes above laid 


to his charge in manner and form as the ſaid Anthony hath above com- 
plained thereof againſt him; and of this he puts himſelf upon the coun- 
try, Sc. and the ſaid Anthony doth fo likewiſe. And for further plea in this 
behalf as to the making the ſaid aſſault upon the ſaid Anthony in the firſt 
count in the ſaid declaration mentioned, and beating and ill- treating him, 
and impriſoning him, and keeping and detaining him in priſon for the ſaid 
ſpace of time in the ſaid declaration mentioned, and compelling the ſaid Au- 
thony to depart from and leave Minorca aforeſaid, and carrying and cauſing 
to be carried the faid Anthony from Minorca aforeſaid to e Snag in the 
dominions of the king of Spain, by the ſaid abn above ſuppoſed to have 
been done; he the ſaid Jobn, by leave of the court here for this purpoſe 
firſt had and obtained, according to the form of the ſtatute in that caſe made 
and provided, fays, that the ſaid Anthony ought not to have or maintain 
his ſaid action thereof againſt him the ſaid Jahn, becauſe he ſays that 
he the ſaid John, at the ſaid time, &c. and long before, was governor 
of the ſaid ifland of Minorca, and during all that time was inveſted with 
and did hold and exerciſe all the powers, privileges, and authorities, civil 
and military, belonging and relating to the government of the ſaid iſland 
of | Minorca, in parts beyond the feas ; and the ſaid Anthony before the ſaid 
time when, &c. (to wit) on the ſaid firſt day of September, in the year 
aforefaid, at the faid iſland of Minorca aforeſaid, was guilty of a riot and 
diſturbance of the peace, order, and government of the ſaid ifland, and 
was endeavouring to create and raiſe a mutiny and ſedition among the 
inhabitants of the ſaid iſland, in breach of the peace, violation of the 
laws, and in ſubverſion of all order and government; . whereupon the 


ſaid Jabn, fo being governor of the ſaid iſland of Minarca as aforeſaid, at 


the ſaid time when, c. in order to preſerve the peace and govern- 


ment of the ſaid iſland, was obliged, and did then and there order 
the ſaid Anthony to be baniſhed from the ſaid iſland of Minarca, and to leave 
and quit the ſaid iſland. And in order to baniſh and fend the ſaid Anthony 
from and aut of the ſaid iſland, did then and there for that purpoſe gently 


lay hands upon the ſaid Anthony, and did then and there ſeize and arreſt 
him, and did keep and detain the ſaid Anthony, before he could be baniſhed 
and ſent from out of the faid iſland, for a ſhort ſpace of time, (to wit) for 
the ſpace of ſix days then next following; and afterwards, to wit, on the 
ſeventh day of September, in the year aforeſaid; at Minorca aforeſaid, did 


carry and cauſe to be carried the ſaid Anthony, on board a certain veſſel, . 


from the iſland of Minorca aforeſaid to Carthagena aforeſaid, as it was law- 
ful for him to do forthe cauſe aforeſaid, which are the ſame, making the ſaid 
aſſault upon the ſaid Anthony in the firſt count of the ſaid declaration men- 
tioned, and beating and il]-treating him, and impriſoning him, and keep- 
n and detaining him in priſon for the ſaid ſpace of time in the ſaid 
firſt count of the faid declaration mentioned, and compelling the (aid 
Anthony to depart from and leave Minorca aforeſaid, and carrying 
and cauſing to be carried the ſaid Anthony from Minorca to Carthagena, 
in the dominions of the king of Spain, whereof the ſaid Aullon 
hath above complained againſt him: and this he is ready to verify. 
Wherefore he prays judgment if the ſaid Anthony ought to have or 
maintain his ſaid ion thereof apainſt him, &c. without this that 
the ſaid Fobn was guilty of the faid treſpaſs, aſſault, ard impriſon- 


ment, at the pariſh of St. Aory le Bow, in the ward of Cheap, or elſewhere , 


out of the ſaid iſland of Minorea aforeſaid. | 
7 TEES 5 ” Thomas Walk:r- 
The replication. | 


And the faid Anthony, as to. the ſaid plea of him the ſaid Febn, by bn 
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the laid firſt count of the ſaid declaration mentioned, and beating and il!- | 
treating him, and impriſoning him, and keeping and detaining him in 
riſon for the faid ſpace of time in the ſaid declaration mentioned, and 
compelling the ſaid Authony to depart from and leave Minorca aforeſaid, 
and carrying and cauſing to be carried the ſaid Anthony from Minorca 
aforeſaid to Carthagena, in the dominions of the king of Spain, by the 
ſaid John above done, proteſting that the faid plea, and the matters 
therein contained are inſufficient in law to bar the faid Anthony froin main- 
taining his {aid action W the ſaid John. For replication in this be- 
half, he faith, that the ſaid Anthony ought not, by reaſon of any thing 
dy the ſaid Jobn above in pleading alledged, to be barred from having his 
{aid action thereof maintained againſt him; becauſe, he ſaith, that the (aid 
thn, of his own wrong, and without ſuch cauſe as the ſaid John hath 


- Shove in his ſaid plea alledged, on the ſame day and year aforeſaid, at 


Londen aforefaid, in the pariſh and ward aforeſaid, aſſaulted the ſaid 
Anthony, and beat and ill-treated him, and impriſoned him, and kept 
and detained him in priſon for the ſaid ſpace of time in the ſaid decla- 
ration mentioned, and compelled the ſaid Anthony to depart from and 
leave Minorca aforeſaid, and carried and cauſed to be carried the ſaid Au- 
thony from Minorca aforeſaid to Carthagena, in the dominions of the king 
of Hain aforeſaid, in manner and form as the ſaid Anthony hath above com- 
plained againſt him; and this he prays may be enquired of by the 
country. And the ſaid John doth ſo likewiſe, © 
| | Jobn Glynn, 


Award of the venire. 


Therefore, as well to try this iſſue as the ſaid other iſſue between the 
faid parties above joined, it is commanded to the ſheriffs, that they cauſe 
to come here, in three weeks of the Holy Trinity, twelve, &c. by whom, 
Ee, and who neither, &c. to recognize, &c. becauſe as well, Ce. 

At which day the jury betiveen the ſaid parties of the plea aforeſaid, 
was reſpited here until on the morrow of A.. Ss then next following, 
unleſs fir Henry Gould, knight, one of the king's juſtices of the Bench 
here aſſigned 9 form of the ſtatute, c. ſhould firſt come, on Friday the 


|- ſecond of Fuly laſt paſt, at the Guildhall of the city of London. And now 


here at this day cometh the faid Anthony, by his ſaid attorney, and the 
ſaid juſtice, before whom, Oc. hath ſent here his record in theſe words. 


The poftea. 


That is to ſay, afterwards, on the day and in the year, and at the 
place within- mentioned, come as well the within-mentioned Anthony 
Fabrigas. as the within-named F-hn Moftyn, by their attornies within- 
named, before fir Henry Gould, knight, one of the juſtices of the Bench 
within-named, and certain of the. jurors, whereof mention is within 
made, ſummaned to be upon that jury, (that is to ſay) Thomas Zachary, 
Thomas | Aſbby, David Powell, and Walter Ewer, being required, come, 
and on that jury-are ſworn; and becauſe the reſt of the jurors of the 
ſame jury do not appear, therefore eight other perſons of the by-ſtanders, 
being by the ſheriffs within-written hereunto elected, at the requeſt of 
the Paid Anthany, and by the command of the ſaid fir Henry Gould, are 
now newly ſct down, whoſe names are. affiled in the within-written 
pannel, according to the form of the ſtatute, &c. which ſaid jurors fo 
newly ſet. down, (that is to ſay) H/illiam Tomkyn, Gilbert Howard, Thomas 


| Baulby, and John Newball, John King, James Smith, William Hurley, and 


umes Helly, being alſo required, come likewiſe, and, together with the 
aid other jurors before impannelled, are tried and ſworn to ſpeak the 
truth of the matters within contained; who upon their oath ſay, that as 
to the firſt iſſue within- joined, the ſaid John Maſiyn is guilty of the pre- 
miles within laid to his charge, in manner and form as the ſaid Anthony 
hath. within complained againſt him: and as to the other iſſue within 
joined, the ſaid jurors on their ſaid oath further ſay, that the ſaid Jobn 
Min, of his own wrong, and without ſuch cauſe as he hath in plead- 


ing within alledged, on the day and in the year within mentioned, at 


London, in the. pariſh and ward within mentioned, aſſaulted the ſaid 
Antbany, and beat and ill-treated him, and impriſoned him, and kept 
and detained him in priſon for the ſpace of time in the within declaration 
mentioned, and compelled him the ſaid Authony to depart from and leave 
Amerca within- mentioned, and carried and cauſed to be carried the ſaid 
Aubem from. Minorca aforeſaid to Carthagena, in the dominions of the 
bing of, Spain within mentioned, in manner and form as he the ſaid 
len hath by his replication within alledged; and they aſſeſs the da- 
mages of the ſaid. Authony, by reaſon of the premiſes within ſpecified, be- 
ſides his coſts and charges by him laid out and expended about his ſuit 
in this behalf, to 30007. and for his ſaid coſts and charges, to forty ſhil- 
lags. Therefore it is conſidered, that the ſaid. Anthony recover againſt 
the ſaid 25 his damages aforeſaid, to three thouſand pounds, and two 
pounds by the jury aforeſaid, in form aforeſaid afleſſed, and 88 J. to the 
Anthony, at his. requeſt, for the coſts and charges aforeſaid, by the 
court dere for increaſe adjudged ; which ſaid damages in the whole 
amount'to_three.thouſand and ninety pounds, c. Afterwards (that is 
is lay). before our lord the king at /Ye/fminſter, comes the ſaid Fohn 
, in his proper perſon, and ſays, that at the trial of the ſaid 
caule before: the. {aid fir . Gould, knight, the counſel of him the ſaid 
| . propoſed certain exceptions to the opinion of the ſaid ſir 
all, which exceptions were written in a bill, and ſealed; by the 
lududge;. which bill of exceptions, the ſaid ohn Moſyn now: brings | 
is court, and prays a writ of gur lord the king to the ſajd fir 
Had Gould, to confeſs or deny his ſeal ſo put to the ſaid bill of ex- 
ee, according to the form of the ſtatute in ſuch caſes made and 


eg, "which writ is granted to him returnable in fifteen days from 


at the Hoh Trinityz at which day, before our lord the, king 
. comes the ſaid John Moſiyn in his proper perſon; and the 
lad fir wry Gould, knight, likewiſe in his. proper perſon, comes and 


Knowledpes his ſeal put to the ſaid bill of exceptions, which bill of 
2 To | | 
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there to exeteiſe any fun&t 


ſent. And it was further given in evidence by Edward B 
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Tze bill of exceptions. 3 | 

That is to ſay, on the morrow of the Holy Trinity, 12 Ges, III. Be 
it remembered, that in the term of Faſter, in the thirteenth year of the 
reign of our ſovereign lord Gyorge the third, now king of Cent Britain, 
and ſo forth, came Anthony Palrigas, by Richard Gregory his attorney 
into the court of our ſaid lord the king of the Bench at 1/frminfter, and 
implcaded John Moftyn, late of Męſimiuſter, in the county of Middleſex 
eſq. in a certain plea of treſpaſs on which the ſaid Anthony declare 
againlt him, f 


{ The declaration, plea, and replication, are here ſet out verbatim, which, ta 
avoid repetition, are now omitted. Afier thoſe pleadings the bill of exceptions 
proceeds in theſe words. | . PE! 

And afterwards (to wit) at the fittings of ni prius, holden at the 
Guildhall of the city of London aforeſaid, in and for the (aid city, before the 
hon. fir Henry Gould, knight, one of the juſtices of our ſaid lord the king of 
the Bench, Thomas Lloyd, eſq. being affociated to him according to the 


form of the ſtatute in ſuch caſe made and provided, on Monday the 12th 


day of Juh, in the 13th year of the reign of our ſaid lord the now king, the 
aforeſaid iſſues ſo joined between the ſaid parties as aforeſaid, came on to 
be tried by a jury of the city of London aforeſaid, for that purpoſe duly 
impannelled ; at which day came there as well the ſaid Anthony Fabrigas as 
the ſaid John Moftyn, by their attornies aforeſaid. And the jurors of the 
jury aforeſaid, impannelled to try the ſaid iſſues, being called over, ſome of 
them, namely, Thomas Zachary, Thomas Aſhby, David Powell, and Walter 
Etoer, came and were then and there in due manner choſen and ſworn to 
try the ſame iſſues ; and becauſe the reſt of the jurors of the ſame jury did 
not appear, therefore others of the by-ſtand-rs being choſen by the ſhe- 
riffs, at the requeſt of the ſaid Anthony, and by command of the ſaid juſtice, 
were appointed anew, whoſe names were affixed to the pannel of the ſaid 
jury, according tothe form of the ſtatute in ſuch caſe made and provided 
which ſaid jurors ſo appointed anew, (to wit) William Tomkyn, Gilbert 
Howard, Thomas Boulby, John Newball, John King, James Smith, William 
Hurley, and James Selby, being likewiſe called, came, and were then and 
there in due manner tried and ſworn to try the ſame iſſues. And upon the 
trial of the ſaid iſſues, the counſel learned in the law for the ſaid Anthony 
Fabrigas, to maintain and prove his ſaid declaration, on his part gave in 
evidence, that the ſaid 7%, at the iſland of Minorca, on the 17th day of 
September, in the year of our Lord 1771, ſeized and took the ſaid Anthony, 
and without any trial impriſoned: him for the ſpace of ſix days, againſt his 
will, and baniſhed him for the ſpace of twelve months from the ſaid iſland 
of Minorca, and cauſed him to be put by ſoldiers on board a ſhip, and to 
be tranſported from the ſaid iſland of Minorca to Carthagena in Spain, for 


the ſaid ſpace of twelve months: whereupon the counſel for the ſaid John 


Moſiyn did then and there, on the part of the ſaid John Maſiyn, give in 
evidence, that the ſaid Anthony was a native of Minorca, and at the time 
of taking, ſeizing, and impriſoning him, and baniſhing him as aforeſaid, 
was Nag in and an inhabitant of the arraval of St. Phillip's in the ſaid 
iſland. And it was further given in evidence on the part of the ſaid de- 
fendant, that the ſaid iſland of Minorca was ceded to the crown of Great- 
Britain by the king of Spain, by the treaty, of Utrecht, in the year of 


our Lord 1713; and that the article in the ſaid treaty, relative to the 


ſaid iſland, is as follows: rex porro Catholicus, pro ſe, heredibus et 
ſucceſſoribus ſuis, cedit pariter corona Magnæ Britanniez totam inſulam 
Minorcæ, ad eamgque transfert in perpetuum jus om"e dommiumgue pleniſſi- 


num ſupradittam inſulum ſpeciatim, vero ſuper urbem arcem porium mu- 


nitiones et ſinum Minoriſenſis, vulgo Port Mahon, urd cum aliis por- 
tubus locis oppidiſque in prefatd inſuld fitis ; proviſum tamen «oft ut in 
articulo ſupraſcripto quod nullum perfugium, neque receptaculum patebit 
Maurorum navibus bellicis guibuſcunque in Portu Mahonis, aut in alio 
quovis port dictæ inſulæ Minorcæ, quo ora Hiſpaniæ ipſerum excurſionibus 
in feſtæ reddantur. Quinimo commorandi ſolummodo cauſd ſecundum patta con- 


venta Mauris eorumgque navigiis introitus in inſulam prefatam permittetur. 


Promittat etiam ex ſud parte regina Magnæ Britanniæ, quod fi quands inſulam 
Minorcæ et portus oppida locaque in radem ſita a corond E ſuorum 
quovis modo alienari in paſterum contigerit, dabitur coronæ Hilpanie ante na- 
tionem aliam quamcungque 2 optio pbſſ. ſronem et proprictatem præmemoratæ 
inſulæ redimendi. Spondet inſuper regia ſua majeſtas Magne Britanniz, ſe 
facturam ut incolæ omnes inſulæ prafate lam eccleſiaſiici quam ſeculares bonis 
ſuis uni verſis, et honoribus tuto pacateque fruantur. as. religionis Romanæ 
Catholic liber uſus its permittetur utgus etiam ej uſmodi rationes meantur, ad 
tuendam religionem pradiftam in ead.m inſuld, que a gubernatione ciuili atque 
a leg bus Magne Britanniæ, penitus abhorrere non videantur. Poterunt etiam 


ſuis konoribus et bonis fruj, qui nunc ſue Catholice majrlatis ſervitio aduicti 
ſunt, etiamſi in eadem permanſerint ; et liceat cuicungue, qui prefatam inſulam 


relinguere voluerit, bona ſua vendere et libere in Hiſpaniam tranſuehere, And 
it was further given in evidence on the part of the [ſaid defendant, that the 
Minorguins are in general governed by the Spaniſh laws, but, when itſeryes 
their purpoſe, plead the Eugliſ laws. And it was further given in evi- 
dence on the behalf of the ſaid defendant, that there are certain magiſtrates, 
called the chief juſtice criminal, and the chief juſtice civil, in the ſaid 
iſland. And it was further given in evidence by James Mrigbt, the ſe- 
cretary to the defendant, that the ſaid iſland is divided into four 
ee A of the arrayal of St. Phillip's, which the witneſs al wWπ]¹iͤ 
underſtood to be ſeparate. and diſtinct from the others, and under the im- 
mediate, order of the governor; ſo. that no magiſtrate of Mabon could go 
| ion without leave firſt had from the governor, 
And it was further given in evidence on the part of the ſaid defendant, by 
colonel Patrick Mackellar, that the arraval of St, Phillip's is ſurrounded by 
a line - wall on one ſide, and on the other by the ſea, and Is; called t 
royalty, where the governor has greater power than any whereelſe in the 
iſland, and where the judges cannot interfere, but by the 22 cog- 
atemey, who had 
been ſecretary to governor, Blakeney, that nothing can be executed in the 
arraval but by the governor's leave; and the judges have applied to him the 
the governor $ leave to execute ptoceſi there. And it was ſur- 
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188 29. Procedings in the Court of Common Pleas, by Mr. Anthony Fabrigas, again/? 


| aforeſaid; and others in the record and proceedings aforeſaid, may he 5. 


ther given in evidence by the ſaid James IWright, that for the trial of mur⸗ 
der and other great offences committed within the ſaid arraval, upon ap- 
plication to the governot, he generally appoints the aſſeſſeur criminal of 
Mahon, and for leſſer offences the muſtaſtaph; and that! the ſaid John 
Ae nyn, at the time of the ſeizing, taking, impriſoning, and baniſhing the 
ſaid Anthony, was the governor of the ſaid iſland of Minorca, under and by 
virtue of certain letters patent of his preſent majeſty, under the great ſeal 

of Great-Britain, bearing date the 2d day of March, in the eighth year of 
his reign, whereby his majeſty conſtituted and appointed the faid defendant 
to be captain-general and governor in chief in and over the ſaid iſland of Mi- 

vorca, and the town and garriſon of Port Mahon, and the caſtles, forts, and 
other works and fortifications thereunto belonging, and all other towns and 
places within the ſaid iſland ; and his majeſtydid thereby giveandgrant unto 
the ſaid defendant John A 


and authorities, civil and military, unto the ſaid office belonging, to have, 


hold, and exercife the ſaid office, powers, privileges, and authorities, dur- | 
ing his majeſty's will and pleaſure ; and the ſaid defendant Zahn Moffyn, 


or in his abſence the 8 or commander in chief for the 
time being, are to obſerve and obey all the orders and inſtructions there- 


iven to bim, and all ſuch further and other orders and inſtructions 


with 
as Wall be from time to time given to him under his majeſty's royal ſign 
manual or ſignet, or by his majeſty's order in privy-council ; and his 
fa majeſty Aa thereby ſtrictly charge and command all his officers, mi- 
niſters, magiſtrates, civil and military, whatſoever, and foldiers, and all 
others his Toving ſubjects, inhabiting or being in the ſaid ifland, to obey 
him the ſaid 7h Mofiyn, as that orion chief governor thereof ; 
and that the defendant, being fo governor of the ſaid ifland, cauſed the ſaid 
"Anthony to be ſeized, taken, impriſoned, and banjthed as aforeſaid, without 
any reaſonable or probable cauſe, or any other matter alledged in the de- 
fendant's plea, or any act tending thereto. But nevertheleſs the faid coun- 
fel for the ſaid John Maſiyn did then and there inſiſt before the faid juſtice, 
on the behalf of the ſai 5b Moftyn, that the ſaid ſeyeral matters ſo pro- 
duced and given in evidence on the part of the ſaid John Maffyn as afore- 
faid, were ſufficient and ought to be admitted and allowed as degiſive evi- 
"dence to entitle the ſaid Fobn Mefiyn to a verdict, and to bar the ſaid An- 
thony of his aforeſaid action; and the faid counſel for the ſaid John Moſiyn 
did then and there pray the ſaid juſtice to admit and allow the ſaid matters 
ſo produced and given in evidence for the ſaid Fohn Maoſiyn, to be con- 
clufive evidence in fayour of the ſaid John Moſiyn, to entitle him to a ver- 
dict in this cauſe, and to bar the faid Anthony of his action aforeſaid. But 
to this the counſel learned in the Jaw of the ſaid Anthony, did then and there 
inſiſt before the (aid juſtice, that the ſame were not ſufficient nor ought 
to be admitted or allowed toentitle the ſaid John Maſtyn to a verdict, or to 
bar the ſaid Anthony of his action aforeſaid. And the fail juftice did then 
and there declare and deliver his opinion to the jury aforeſaid, that the ſaid 
ſeveral matters ſo produced and given in evidence ory the part of the ſaid 
Job V in, were not ſufficient to bar the ſaid Anthony of his action 
aforeſai, and with that direction left the ſame to the ſaid jury; and the 
Jury aforeſaid then and there gave their verdict for the ſaid Anthony, and 
3000 l. damages. E hg 1: the ſaid counſel for the ſaid John Moftyn 
1 ew and there, on the behalf of the ſaid Fohn Maoſtyn, except to the 
aforeſaid opinion of the ſaid juſtice, and inſiſted on the ſaid ſeveral matters 


Nyn, or in his abſence to the lieutenant-go- 
vernor, or commander in chief for the time being, all powers, privileges, 


as an abſolute bar to the ſaid action. And'inaſmuch as the ſaid ſeveral 


matters ſo produced and Firen in evidence on the part of the faid 


& - - 
onn 


Mliſiys, ang 5 his counſel aforefaid objected and inſiſted on as a bar to the 
d 


action aforeſaid, do not appear by the record of the verdict aforeſaid, the 


F faid counſel for the ſaid Yohn Moftyn did then and there propoſe their 


fai coun 


aforeſaid exceptions.to*the opinion of the faid juſtice, and requeſted the 
__ aid juſtice to put his \ſcal.to this bill of exception, containing the ſaid ſe- 
veral matters ſo l Jock in evidence. on the part of the ſaid 
"Zobn Mo n as aforeſaid, according to the form of the ſtatute in ſuch caſe 
made and provided. And.thereupon the ſaid juſtice, at the requeſt of the 
1 for the faid John Mo/tyn, did put his ſeal to this bill of 
e purſuant to the aforeſaid ſtatute in ſuch caſe made and pro- 
Vided, on the ſaid 12th day of Zuly, in the 1 th year of the reign of his 


nt majeſty. 


: 
p 
TY 


b 


Na And hereupon the faid Jebn Moſtyn ſays, that in the deechtg ung pro- 


ceedings aforeſaid, and alſo in the matters recited contained in the faid bill 


| 1 did declare and deliver his opinion to the j 


not upon 


of exceptions, and alſs in giving the verdidt upon the faid © iſſues 
between ide parties aforeſaic joined, and alſo in giving the judgment 
aforeſaſd, there is a' manifeſt error in this, that the juſtice before whom, 
c. had no power, e juriſdiction to try the faid iſfues, or either 
of them, at the time when the ſame was tried, as in the record mentioned; 


—— — 


nor had the faid juſtice any power or authority to take or ſwear the faid 


1 thereon, There is alſo error in this, that the ſaid juſtice beſote whom, 
U. at and upon the trial of the ſaid iſſues between the arties aforeſaid 
a ry aforeſaid; that the 
Haid ſeveral matters mentioned in the ſaid bill of eceptions, and fo as 
"aforefaid produced and proved on the part of the ſaid 7% Mufin, were 
the Whole of the caſe ſufficient'to bar the faid Anthony Fabrigas | 


of his ſaid action againſt him, and with that opinion left the fame to the 


Jury; whereas the fame were ſufficient to bar the ſaid Abi of his ſaid 
Action. There is alſo error in this, that by the-record aforefaid-it appears, 
\that the verdict aforeſaid was given upon the ſaid” iſſues between che faid | 
parties joined, for the ſaid Anthony Pobrigas; whereas by the faw of the 
and, t e verdict on the ſaid iſſues ought to here been g ven for the faid 
In Mo „ againſt the ſaid Anthony | Fabrigas, Phet- is -alfo-error in 


mis, that it appears by the record aforefaid, that judgment, in form afore- 

faid given, was given for the ſaid Anthony Fabrigas agdinit him the faid 
755 Ahn; 'whereas by the! law of the fand, judgme 

been given for the ſaid John” Motyn againſt the 

3 

—_—_ ; b N n ä ' 


| o 
i 


d vygtit'to have 
faid Mythos Fubrigat. 
iſorefaid \forthe-ertots 's | 


| 


verſed, annulled, and altogether had for nothing; and that he the (1 


John Moftyn may be reſtored to all which he has loſt by occaſion of he 


judgment aforeſaid, Sc. 


In nulls et erratum. 


And the ſaid Anthony hereupon voluntarily comes in his own Proper 
pexſon,jnto court here, and ſays, that neither in the record of Proccediny, 
Foreſt, nor in the mattet fecited and contained in the ſaid bill of eXCey, 
tions, nor in giving the verdid upon the ſaid iſſues between the Parties 
aforeſaid joined, nor in the giving the judgment aforeſaid, is there any error; 
and that the ſaid Anthony prays, that the court of our lord the king now 
here will proceed to the examination, as well of the record and pro 
ceedings aforeſaid, as of the matters recited and contained in the ſaid bil 
of exceptions and of the matters aforeſaid above- aſſigned for error, and thy 
the ſaid judgment may be in all things affirmed, But becauſe the court x 
our lord the king now here is not yet adviſed to give their judgment of and 
concerning the premiſes, a day is therefore given to the parties aforeſaid 
to be before our lord the king, until on the morrow of A Souls now next 
enſuing, whereſoever, &c. to hear judgment of and upon the premiſes; for 
that the court of our ſaid lord the king now here, is not yet adyiſyg 
thereof, &c, | 1 | 5 


Mr. Buller. 


My lord, there are ſome ſtrange blunders upan this record, which 
though I might make objections to, I will not miſpend the time of the 
court in ſtating them, becauſe I can eaſily conceive myſelf that they wil 
admit of a very ſhort anſwer; and therefore, waving all objections to the 
formal part of the record, the general queſtion upon. this record will be, 


Minorca, for an impriſopment committed by him there in his character and 
office of governor, upon the perſon of a Minorguin, even though the go. 
vernor ſhould have erred in his judgment, and have been miſtaken in the 
neceſſity which he conceived demanded an immediate and reſolute exerciſe 
of the powers of his office? My lord, though this be the general queſtion, 
T ſhall beg leave in the argument to divide. it into two: firſt, whether in 
any caſe an action can be maintained in the courts at 1/efmin/tcr, tor an 
impriſonment committed at Minorca upon a native of that place: and fe- 


perſon, yet whether ſuch action can be maintained againſt a governor, 
acting as ſuch-within the peculiar diſtrict of the arraval of St. Phillips! 
My lord, in the eonſideration of both theſe queſtions, it may be material 
to attend a little particularly to the ſituation and conſtitution of the iſland 
of Minorca, and arraval of St. Phill;y's, within which this trunſaction 
aroſe. As to that, the court will be much relieved by the contents of this 
record; for it is there ſtated, that this iſland, till the year 1713, was a paſt 
of the dominions of the kingdom of Spain, and then it was ceded to the 
crown of Greai- Britain, reſerving to the inhabitants their property, their 
religion, and the laws neceſſary for the preſervation of their religion. lt 
is further ſtated in the record, that the ifland is not governed by the laws 
of England, but by the laws of Spain; and that the arraval of St. Philly's 
is ſubject only to the controul and government of the governor himſelf, 
for in that there is no regular law-officer ; there is no power to which the 
ſubject can apply for juſtice but to the governor himſelf; he is therefore 
the ſole and abſolute judge within the arraval; his will is the law there, 
and that diſtriét at leaſt is a deſpotie government. Whatever may be the 
eaſe in colonies and new-difcovered countries, I fancy it will not now be 
denied, that, even in countries obtained by conqueſt, the old laws of the 
place continue-in'force till they are changed or altered by the conquerors; 
much Jeſs can it be contended, that in a country ceded as this was, the 
Jaws of the place receive any alteration til a changeis declared by the ay 
ſovereign. In the prefent caſe, there has been no new code of Jaws eſtab- 
liſhed in this iſland; and therefore, independent of the particular facts 
which are ſtated as proved in this cauſe, I think I may ſafely aſſert it as an 
'underiiable propoſition, that this iſland is now governed by the ſame laws 
"as it was before the year 1713. Nis 025 as 

It is ſtated in the record, ay the diſtrift where the preſent cauſe of ac- 


| tion aroſe is ſubject only to the immediate order of the governor ; and fo 


much ſo, that no judge of the iſland can exerciſe any function there, with- 
out the particular leave of the governor for that purpoſe. If the laws of 
the country. where the offence is committed are different from the laws of 
this kingdom, it ſeems to me to make no difference with reſpect to the pro- 
priety of an action, whether ſuch country is ſubject to the crown of 
Greut- Britain, or to any other ſtate; for Whether the fact be an offence or 
not, mult be decided by the partieular laws of the place where it was com- 
law of the place is different from the law of this country; and therefore 
the queſtſon might have been taken much larger than T have done it: 
namely, whether the ſubject of a foreign power, whotules by laws different 
from oury, can, for an act done in his on country, ſeek redreſs in the 
courts of England. I believe there are no authorities in ſupport of ſuch? 
poſition ; and whatever may be the cafe, here the laws of different coun- 
tries agree, and where the tranfaction has been between Britiſh ſub, 
Jes, with a view to the Jaws of England,” (which was the caſe 0 
Robinſon and Bland)," that can be of no zvaif in the preſent inſtance: 
for F take it in "this" eaſe, if the action can be "maintained at J, 
jt myſt be *governed by the Jaws of Minreu, and not by the Jaws 
of England. It is ſaid in the caſe of N bin en and Bland, that the 
Yws of the place where the thing happened does not always prevall; 
and, chere an infrance is put by Mar, Juſſiee Milmor, rhat in man] 
countries an action may de maintained by a cburteſan for the pris 
of ber proftiturion, but that no ſuc h action can be allowed in this countij. 
Tait is undoubtediy- true; for wherever the N la ig contrary t 


the law of 


{ 


God, to the law of nature, or 'ahntra Banos mares, 8 
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whether an action can be maintained in this country againſt a governor of 


condly, if it ſhould be admitted that an action will lie againft any other 


mitted; and not by the laws of this country. © This is a caſe where the 


) 


| Thoſe were” two a 


facts were; that in Minorca there is a court called Tribunal f Royal 


Laufe but, when ſentence is to be paſſed, he has a voice as well as the 


0 defendant Jobnſon to be bailed, who refuſed to bail him; but 
it appeared that the aſſeſſor was the perſon whoſe buſineſs it was to 


| the name of the court. 
that by the treaty of Utrecht, the inhabitants have their own laws pre- 


upon the point, that parole evidence ought not to be ſufficient, but a 


finally nonſuited the plaintiffs on another point, My lord, 


> ales arifing abroad there is no juriſdiction in the common law courts in 


 Tefliould be liable 10 be hanged 
entry though none where it was committed. If a:crime:committed | 


Liewt, Gen, Moſtyn, fer falſe 


at will recognize it; but neither of theſe are the preſent caſe, 
- lord, beſides, there is a great difference between entertaining a 

| ak and giving a remedy upon an immoral tranſaction, and puniſhing 
un for an act, which, if done here, would be deemed a crime, but, 
wh” country where it is committed, is eſteemed none. In ſuch a 
wo as that, the law of this country can never be the rule by which 
this court will govern themſelves, nor could they with propriety give 
judgment 'contrary to the known law of this land; and therefore, I 
auld apprehend, that in ſuch caſe they would refuſe to hold plea at 
all. That ſeems to have been the opinion of lord chief juſtice Pratt, 
in a caſe that came before him in the year 1765 : that was the caſe of 
Punt againſt Fobn/on, and a like caſe of Ballifter againſt Johnſon. 
| actions tried at the ſittings after Trinity-Term 1765; 
an action of treſpaſs and falſe impriſonment, brought by the plaintiff, 
4 native of Minorca, 1 the defendant, who was governor. The 


Government + the governor is preſident, - the. aſſeſſor is judge: the 
kſcalis' in nature of attorney-general, during the pendency of a 


-effor, If they agree, the governor is bound to confirm: if they 
diſagree, the governor has the caſting voice. It was proved, that this 
is te only court of criminal juriſdiction, and that ſlanders are con- 
ſidered as criminal ſuits; that the defendant wrote a letter to the aſ- 
ſellor and fiſcal, complaining that the plaintiff had ſpread reports in- 
| jurious to him, and deſiring them to enquire. inte it, and act as they 
thought juſt and fit. Upon this letter, the fiſcal directed an enquiry, 
and the aſſeſſor ordered plaintiff to be impriſoned : that he applied 


ball, though orders, as well for impriſoning as bailing, often paſſed in 
Upon this evidence it was objected, firſt, 


ſerved to them, and are not to be ſued here, and therefore have no 
nieht to ſue here: ſecondly, admitting them to have a right to ſue 
here, the action is miſconceived, &c. Lord chief juſtice Pratt ſaid, * 1 
think it very improper ſuch action ſhould be brought here, where fo- 
reigh law is to be brought into queſtion: the inconvenience appears 
pere, where all the evidence we have had is the —_— of one wit- 
neſs; and I ſhould think if I were under the neceſſity of pronouncing 


commiſfom ſhould. go, and the law be certified.” As to the queſtion of 
juriſciction; his lordſhip ſaid, It is certain there are many caſes of 
tranſitory actions between ſubject and ſubject, where, though the, 
cuuſe ariſes in a foreign country, the action may be brought here; ſuch 
2s Contract, treſpaſs, or even falſe impriſonment of ſome kinds: and 
the rule that ſhould govern ſeems to be, where the ſubject matter is of» 
that kind, that the law of nature ſhould govern all over the world. 
And I think, that a perſon who is an alien ſhould have a right to ſue 
here in caſes of that kind: but I think this is not to be extended to 
tranſitory actions of every kind, where the lex loc; 18 ſo intermixed with 
the caſe as to alter the caſe, and vary the legality of the tranſaction.“ 
His lordſhip: then expreſſed ſome — ge the form of the 2 and 
cite this 
caſe” for the ſake of the reaſoning contained in it; and there was the 
opinion of a very learned judge, that an action in this country was 
improper, where it was ſo intermixed and blended with the law of an- 
other country, as to vary or change the legality. of the tranſaction. 
My lord, another thing which appears by that caſe is, that though 
lord. Camden ſrems to think an action may in ſome caſes lie on a foreign 
tranſaQion; yet he confines it to caſes where the tranſaction happened 
between ſubject and ſubject. This is not a tranſaction Which hap- 
med between ſubject and ſubject, (ſpeaking. as of the realm of Eng- 
n nor is it a caſe where the ſame law governs all over the world; 
but it is that particular caſe pointed out by lord Camden, ſo mixed 
Wich the le loci, that it alters the caſe, and varies the legality of the 
tranſaction. In criminal caſes I take it to be clear, that an offence 
committed in foreign parts cannot, unleſs under particular ſtatutes, be 
tried in this country; and of that opinion was the court of Exchequer 
ink caſe reported in iſt Yezey, 246. The Eaft-India company againſt 
Campbell, 7th of June, 1749: an information. was brought in the 
name of the attorney-general, that the defendant might diſcover how 
he came by the nofſeffion of certain goods, whether it was not by 
fraud, violence, contrivance, or other means; and whether they were 
not che property of the Indians, from whom they were fo taken by the 
defendant and others. The court there ſay the rule is, that this court 
thall-not oblige one to diſcover that, which, if he anſwers in the af⸗ 
firmative, will ſubject him to the puniſhment of a crime; fat it is not 
material, that if he anſwers in the negative, it will be no harm: and 
Wat he is puniſhable, appears from the caſe of Omichund v. Bar ler, 
* juriſdiction is erected in Calcutta for criminal facts, where he may 
de ſent by government and tried, though not puniſhable here like! the 
Gale of one who was concerned in a rape in Ireland, and ſent over there 
by the government to be tried, although the caurt of B. R. here re- 
fuſed to do it. My lord, here is a poſitive opinion, that in criminal 


5 he only ching to be done is to ſend the party to tht country 
Where the offence was committed; but it ſhall not be tried here. If a 
ap were to marry two wives in a country where bigamy is allowed, it 
Un never be contended in ſuch a caſe, if the man came into 4ngland 
here, becadſe it is an offence. in this 


broad cannot tried here; : ka. am aver ſhall a civil perſonal in- 

N done out of the kingdom, be tried here There are many veaſons 

y a erime committed abroad e eee tried here, and a givi}; injury 
y 
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the country where they occur, and the ſame conduct may be actionable 
in one country which is juſtifiable in another: but in crimes, as murder, 
perjury, and many other offences, the laws of moſt countries take for 
their baſis the law of God and the Jaw of nature; and therefore, though 
the trial be in a different country from that in which the offence was 
committed, there is a greater probability of diſtributing equal juſtice in 
ſuch.caſes, than in civil actions. The caſe pag ye us in Ke:lwey, 402, 
and confirmed in the 4th Inſtitute, 283 and 4, is alſo an authority in 
my favour. It firſt of all gives a hiſtory of Sir. John Stanley's family, 
and there five points were reſolved : firſt, that the iſle of Man was an 
ancient kingdom of itſelf, and no part of the kingdom of England; 
ſecondly, they affirmed the caſe reported by Keilwey, anno. the\.14th 
Henry the VIIIth, to be law; namely, Michaclmas the 14th, Henry 
VIIIch, an office was found, that Thomas earl of Derby, at the time 
of his death, was ſeiſed of the iſle of Man in fee; whaeupon: the 
counteſs his wife, by her counſel, moved to have her dcwer in the 
Chancery; but it was reſolved by Brudnell, Brook, and Fuzherbert, 
juſtices, and all the king's counſel, that the office was merely void, 
becauſe the iſle of Man was no part of the realm of England, nor was 
governed by the laws of this land; but was like to Tournay: in Nor- 
mandy, or Gaſcoign in France, when they were in the king of Zng- 
land's hands, which were merely out of the power of the Chancery, 
which was the place to endow the widow of the king, Cc. Then it 
goes on, and ſays, it was reſolved by them, that neither the ſtatute of 471 
iam the IId, de donis conditionalibus, nor of the 27th of Henry the 
VIIIch, af wills, nor any other general act of parliament, did ex- 
tend to the iſle of Man, for the cauſe aforefaid; - So there it is held, 
that for a right in the iſle of Man, though it was part of the territorial 
dominions of the crown of England, yet that no ſuit would lie in the 
court of Chancery; and that this ſuit inſtituted by the widow for her 
dower there was improper, and they could not entertain it. The 
caſes where the courts of MHſiminſter have taken coguizance of tranſ- 
actions ariſing abroad, and entertained actions founded on them, ſeem 
to be wholly on contracts, where the laws of the foreign country have 
agreed with the laws of England, and between Engliſh ſubjects: and 
even there it is done by a quaint legal fiction; namely, by ſuppoſing, 
under the ſanction; of a videlicet, that the cauſe of action did ariſe 
within this country, and that the place abroad lay eicher in Lenden or 
in Mington. But where the contraty has appegred, namely, that the 
place Where the tranſaction did ariſe was not In London; or Iington, 
there the courts. have ſaid ſuch matters were not triable here. There is 
a. pretty ſtrong caſe. ariſing upon a demurter in Lutuycbe, 946, Davis 
againſt Yale. hat was an action for falſe impriſonment of = plaintiff 
in Fort St. George, in the | £aft- Indies, in parts beyond the ſeas, vi- 
delicet, in London, in the pariſh of St. Mary-le- Bei, in the ward of 
Cheap. It was teſolyed by the whole court, that the declaration was ill, 
becauſe; the treſpaſs is ſuppoſed to be committed at Fort St. George, in 
parts beyond the ſeas, videlicet, in Londen, Which is repugnant and 
abſurd: and it was my the chief juſtice, that if a hond bore date at 
Paris, in the kingdom of . France, it is not triable here; ſo, that judg 
ment was given upon the ground, that it appearing upon the face of — 
record to be in foreign parts, the ſuppoſition that it was in Eng/and was 
abſurd and repugnant. t abu e oth e ee got I tags 
in Ward's caſe, in Latch 4. in debt, the plaintiff declares upon a 
„. date in the ;pariſh of St. Mary-le- Batu, Landon; and 
upon oyer of the deed, it bore date at Hamburgb, and the writ was in 
detinet only. Serjeant Bridgman objected, that although it was uſual 
to lay ſuch actions in ny place, to wit, in Kent, Lenden, Ge. yet, as 
this caſe is, that cannot be; becauſe when any place is named, it ſhall 
be underſtood primd facie,: that the place named is a town, and not a 


particular place, as a houſe, as appears by 3 Ed. III. 68, et breve. 638: 


from whence; it followed, that Hamburgh here ſhould be underſtood to 
be a town, which cannot be in - Lond-n;z and therefore the declaration 
was faulty, for not laying Hanburgh within London. But it was ar- 
gued on the other ſide by . who took this difference in pleading: 
© I confeſs that a place named ſhall be underſtood to bea eity or town, as 
the ſerjeant has ſaid, but nevertheleſs the date of the deed ſhall be un- 
derſtood to be a particular place or a houſe; and therefore, if an obli- 
gation bears date at Antwerp, or Callis- Sand, it ſhall be underſtood to 
de of thoſe taverns in London, and not of thoſe places beyond the ſeas,” 
21 Ed. IV. 26. And in the caſe of one Highans and Flawers, 3 Jac. 
B. R. the, date of an obligation was at Athlone in Ireland, and there- 
fore the action could not be laid here, inaſmuch. as Ireland cunnot be in 
England: but if it had been in Athlone onlys then it was agreed that it 
could. be ſued here, becauſe | Athlone; might b. Woe to be in England. 
.So. here in our caſe, if the date had been at Hemburgb, in partibus 
(tranſmarinis, it could not be ſued, here, inaſmuch as it could nöt be in 
, Londen; but bearing date at Hamburgh only, it may he underſteod to be 
in England. Whitlock agteed with him; Brook: faitt, g. and ſo have 
„been all deeds: by experience. 10 Fac. an gbligation dated at Elvin 
was ſued in this gourt, and the action laid in Tant and allowed; and yet 
"Elvin is in Poland. Dodgeridge ſaid, „ agree. alſoy! if the deed bears 
date in Little. Britain or in Scotland, it ſhall. be underſtood tobe dated 
at thoſe, places; ſo berg being named in Lenden, we, | as judges, ought 
to maintain the juriſdiqtien of our court, M abe caſe; is dt plainy (and 
cvideniy aut of our juriſdifien;; and for this reaſon we ought to under- 
ſtand Hamburgh to be in Londyn, to maintain the action, I other 

it mould be out of dur juni ſaidtian. And. if in truth we ſhould nem the 
date to be at Hamburg h ouſter li mere, yet, as judges, we ſheuld nn 

take notice that it, ig r ls mere. In this caſe. it does appeat upon the 
record, that the offence: complained of was committed in parte beyond 
the, ſeas, and not in England. My lord, the. plen ſtates, that it was 
committed in the iſland af Ainoreg, in parts beyond the ſeas; theſe are 
the words of the plea; and the defendant has concluded his plen with a 


mot; but no reaſon oceurs to me why a civil injury ſhould, and.a Time 
eil injuries depend much upon the police. and colftigaion of | 
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traverſe, that be was not guilty, in Lenden, in the pariſh f Ft. 
leg or. elſewhere, 048.07. the; Wand of Afineres, Ne = 
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190 29. Procesiings in abe Court of | Comman Pleas, by M. Anthony Fabrigas, again 


mais ſtands admitted by the pfaintiſp, becauſe if de had thought. fit to he thinks convenientz without being tied up to any fixed rules, wii 
have denied the place mentioned" in the plea, and which was abſolutely | is is not lawful for him to deviate fromm: | | 
eſſential' for the defendant? to mention, becauſe his juſtification, was a | here is no government wherein the power over the lives, as wel Fe 
locul one, (and tho“ the cauſe: of action be tranſitory in its nature, yet, | the liberties and properties vf the ſubjeR, is not veſted in the ſupreme 

if che defence be local, the defendant has a right to ſtate it ſo in his | power; and whether that power be lodged: in a ſingle perſon, as a gl. 

a, and by that means make that local which before was pany} narch; ot many, as a parliament or an ariſtocracy, whatever tha 

| he: ſhould have made a new alignment, or have taken iſſue on the | fupreme power does, it is accountable for to none but God ; and (h, 
Der $448 4 eþ is pok 9 21 2 I | deputy of that power is anſwerable only to God and his principal. IH 
It was incumbent. upon the defendant to aver, that what he had judge canner he puniſhed for any thing he does in his capacity as winks 
don# was Wichin the arraval, becauſe his authority was conſined to that | will not, I believe, be diſputed; if it be, there are the ſtrongeſt authorititz 
parcieular- place 3 and the tefore, however unjuſtiſiable he might be | upon . Phe ſtrongeſt perhaps in Salteld, 306, and 2 Mod. 215 
Mewhete, be was juſtified there. That part of bis allegation ſtands | in dhe. lattör of which caſes, the judge had been guilty of the moſt uncon. 
admitted by the plaintiff; therefore it does appear from the record, that | ſtitutional conduct. My lord, that in Satild is Groenuelt againſt Baris 
the cauſe of action did ariſe out of the kingdom, and conſequently, as | and others. The caſe was this: the cenſors of the College / Phyſici n 
Didideriti#e*(ays in Lamb, it does ariſe out of che jutiſdiction of this | ini London are empowered to inſpect, govern;)and cenſure all prattiicr; of 
court: und where it ſo appears, the.judges-cannot/ help making notice of | phyſic in the city of Landi, and ſeven miles round, ſo as to puniſh by 
it; fo, a Eurwyche ſays, ab mentioned” before, it is not triahle here. fine, amerciament; and impri ſonment. They convicted Dr. Grienveſiof 
Even in eaſes the before the ſtatute of Feeſnils, if an | adminiftering inſalubres piilulas & noxia;medicamenta, and fined him 200 
action wa brought in Londin, and there was u local juſtification at | and twelve montſis impriſonment. Accordingly, the doctor was taken in 
Orc) the" cauſe could not have been tried in London; That was the | execution: upon this ſentence; and brought treſpaſs againſt the officers and 
caſe in iſt Saunders z an action for words laid in London, charging | the cenſors. And it was holden by Holt, chief juſtice, fuſt, that the 


him with having ttotey plate out of Muubam-Collige, vin. in London. cenfors had a b vate. z for a power to examine, convict, and pu- 
The defendant oſtifiey aking the words, becauſe: the plaintiff ſtole | niſh, is judicial, and they are judges of record, becauſe. they can fine and 
plate out ef banale in Orford. -It- was admitted in that cafe, impriſon: ſecondly, that being judges of the matter, what they have ad. 
that it would haye been à fatal error, had it not been ſor the ſtatute of wedged is not traverſable; and the plaintiff cannot be admitted to painſiy 
be fault. Now the ſtatäte of Jetſaill does not extend to Minorca 3 | what the cenſors have ſaid by their judgment, which is, that they were 

ere fors this taſe will ſtand entirel upon the common law; and by inſalubres pillulas & noxia medicamenta, 43d El x. 3, 175 0th E. 4, 3, 12 Ct, 
chat; che trlal is bad, and the veldid- Vid for ſuppoſing that this or | 2x4 25: thirdly, that tho“ the pills ind medicines were really wholeſome 
any'oourt at W4/min/aricould hold. 'cognizance of any cauſe that ariſes |. pills and good medicines; that yet no action lies againſt the cenſors, he. 
abroad, yet>it- ſhould not habe been tried in London, but ſhould: have | cauſe it is a wrong judgment in'a, matter within the lumits of. their jJuriſ- 
been tried im the neut Enghf> county to Mincrca, If the law in cri- | diction ; and a judge is not anſwerable either to the king or the party for 
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minal vaſes be as L conteive it is, that ſor a murder committed by a the miſtakes or errors of his judgment, in àa matter of which he has juriſ. it 
ſoreigner in another country the criminal could not be puniſhed here, 1 | diction. It would expoſe the juſtice of the nation, and no man would th 
um ad H loſs for a reaſon why *he ſhould be puniſhed here for a treſpaſs execute the office, at the peril of being arraigned by action or indictment be 
committed under like circumſtances. In order to ſupport that doctrine, for — APR he pronounces. The other caſe, which is in 2d Me- un 
<bisadfurdity muſt be contended for: if Mr. Meſiyn, who ſtood there | dern, 218: is as ſtrong a caſe, if an action could be maintained againſt a mad 
in'the/capacity- of a povernor, and had the ſole direction and govern- judge at all, as any that can exiſt ; that is, an action for falſe. impriſon- ter 
ment of this place, had thought 8 of an offence Which ment. The defendant pleaded ſpecially, that there was a commiſſion of Cal 
Forfeited his life, arg bad puniſhed him accordingly, he could not | ayer and terminer directed to him amongſt others, Qt. and that before 5 
have been puniſhed ? Bat becauſe! he has proceeded in a milder way, | him and the other commiſſioners, Mr. Paus and Mr. Azad, two preachers, tha 
and has impriſoned and baniſhed him, therefore he ſhall be puniſhed. | were indifted for being àt à conventicle, to which indictment they pleaded fro 
The inconveniences of entertaining ſueh an action in this country are] not guilty; and this was to be tried by a jury whereof the plaintiff was per 
many, and ſome of them would certainly be intolerable; but the in- | one 5 and that after the witneſſes were ſworn and examined in the cauſe, Al 
conveniences that would enſue from rejeRing the action would be very he and his fellows found the prifoners; Penncand Mead, not guilty, where- on 

it! 


Mighty” if any: and the argument 46 inconuenienti, lord Coke ſays, by they were acquitted" and quia the plaintiff male ſe gefſerit in acquittin 
has been ever allowed to be very forcible in our law. Now if the action them both againſt the direction of the court in matter of law, and — 
be maintained here, it muſt be determined by the law of this country, — evidence, the defendant and the other cmnmiſſioners then upon the 
or by the law of the place where the offence was committed. If it be bench fined the jury forty murks a- piece, and for non- payment committed 
determined by. our law, that would be unjuſt indeed z for then a man, | them to Neugate. This was a caſe where a judge had taken upon him- 
3 who is compelled to regulate bis conduct by one law, would be con- ſelf to fine à juryman, becauſe he did not find agreeable to bis direction, 
demned-by another; hieb is totally oppoſite, And yet the law of this and had commutied him to Newgate.  'Serjeant' Gosdfalleiu, who argued for 
country is the law the plaintiff has * wer to put this cauſe upon; the defendant, ſaid, he would not offer to ſpealc to that point, whether a 

and I doubt not but he hopes, under the idea of Engliſh liberty, to- judge can fine a jury far giving à verdict contrary to evidence, ſince the 

to deſtiop>the AMnerguin conſtitution. His declaration is founded | caſe was ſo lateſy and — reſol ved by all the judges of England in 

on the law of Augland. The impriſonment is laid in the declaration to | Buſſbellis eaſe, that he could not fine a jury for ſo doing. But, ſays he, 

'be contrary to the law: and cuſtoms of this realm; ſo that the law of admit a judge cannot fine 15 yet, if he doth, no action will lig againſt 

3 the law to which he üppeals, aud by which he deſires his | him for ſo doing, becauſe it is done as a judge: but the court told him he 

ale may be determined. If an impriſonment is committed there | need hot labour that point, but deſired to hear the argument on the other 

agvecable to the Jaws pf that place, but not conſonant to the laws of | ſide. In this manner the court would not ſuffer the queſtion to be argued, 

dis realm, is that à ground puniſhment in this country ? If it is | whether an action would lie or not againſt a judge for that which was done 

4 not, che plaintiff cannot ſupport his caſe upon the law of / England in by him in that character. On the other ſide it was urged, that what was 
1 the inanner he now attempts to do. If the cauſe is to be tried here by | done was not warranted by the commiſſion: but at laſt the whole court 
| the du of Minorca, how. is that law to be proved? There is no legal | ſay, that the bringing this action was a greater cffence than fining of the 
mode of certifying'the law, and till the trial it may not be known: what | plaintiff and commining'him for non-payment z and that it was a bold 
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points of law it may be requiſite to inquire into: witneſſes cannot be attempt both againſt the government and juſtice in geper»1. Lord Cele tiff 
compelled to nor can this court by any means oblige them to in bis 1ath Report, 25, ſays, that the — cauſe why a judge, for that 
-anſwer here; fo the 'defentant' would ſtand in the ſituation of being any thing done by him as u judge, by the authority which the king has actic 
cCeulled upon to make his defence, without the power of proving either committed to him, and as fitting in the ſeat of the king, concerning his for i 


_ the late or the ſacts of his-'caſes Is this action ſucceeds, every Freich- | juſtice, ſhall not be drawn in queſtion before any other judge for any ſur- 

man thut is confined in the Baftile, and has the good fortune afterwards | miſe of corruption, except” before the king himſelf, is for this: tbe 

to escape to this country, would be bringing actions againſt the of- king himſelf is 4e jure to deliver juſtice to all his ſubjects; and for this, 

-ficers confined” him every ſoldier, "who" in time of war thinks | that he himſelf cannot-do.it-to-all perſons, he delegates his power to his 

himſelf i uſed by his commander,” when he returns home will har- | judges,*who have-the-:cuſtody and guard of the king's oath. And foral- 

'raſs the commander with a la- ſuit 8 or correQion j much as this concerns the honour and conſcience of the king, there is 

hat he may have ſuffered ubroad ; and in the end it would be nothing great reaſon chat the king himſelf ſhalt take account of it, and no other. 

| leſs than that u German army would be governed by an Engliſh jury. My lord; within the atraval of St. Phillip'sy general Adeſiyn was puatenu. 
At would be neceſlary«for every general officer to have u lawyer always julge there I no magiſtrate within che place but himſelf; he might 
=. at his elbow:;- and even that; as Mr. Meyn has found by fatal experience, | appoint another, or might preſide himſelf, to decide upon offences commit 
FI would not be ſuffleient to ſfecure him from" cenſure and puniſhment': for | ted within — t was ſo ſtated in the record; that it was ſubject 
I in thisicauſe it was proved, that Mr. Meftyn had conſulred all the e try to the immediate order of the governor, and no judge could idterfere there 
ace themilitarty:gen min the Hand, on the expediency und ne- | unleſs! particularly deputed by him; ſo that the abſolute government 0 
ceſſity vf the meaſure he took, before he did what is now complained'of, . that part at leuſt of the iſtand (reſted «ſolely in his hands. Ale acted theie 

iandithdtwhey were alt uma zess us ich cheir ideas of the abſolute/necefiity of under An- authority committed to him by the king, and there (which is th: 
'the:buſineſs. Some of. them — oþ opinions, and the reſt | renſom in che f Ath Report whν un action will not lie againſt a judge) fe 
| uieſded by their\filence.\ Phe? Mert went further, and undertook to | had theruſtody und guard of the king's oath! ; and therefore, as lord C4 
a er for the legality of the meaſure, even at the peril of their heads. ſaye, if he acts imprdperly in the diſcharge of the functions of his office, 
Ahe ebend einge, fuppoſing” an nction evuſd be maintained here ut all | he is ace6untable to the King only, and no other. My lord, there is un- 
e e n eee Lait beg besve 80 fabmit 10 your lordſhip, | other ele in the la- books, upon which 1 ſhall beg leave to lay geit 
mne ee ene de theeale of other perſons, though they might be N- ſtreſg h and at preſent Lam not aware how that caſe will be diſtinguiſh d, 
able to anuRipn here ſor things done in foreign'pares yet that the governor || {6 as to matte it inapplienble to the preſent: but Jean find muny circum- 
or g *afficer, who ue the immediate command and abſolute direction ſtances oven in that, which are much ſtronger: againſt che determinativn 
of the. place, ſhall: not de dulled upon in 4 en here to ünſwer for his | there, tham any- that exiſt: in th is baſe 9 y determination on the 

»to 


in hat charger.” Mimorep is un abſolute government. The || partef the defendant. Theicafe I afl „is that of Dur u ag. int 


. — Ems _—_——— | e of the kiitg { ity Sbower's par liament Caſte, 24 ; that ib a writ of ertor upon 
_ thee; nachde sc dent within the arraval uf St. Ph5//ip's, whatever mug bel ent" given in the Auge rr Pheceaſe from the record is hie: 
G e platr Meclarec againſt Darton, for that he with ſevetal others al- 
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on the part of the defendant. in error, much. pains are taken to ſhew, and 


| ab l * | ation. II: | it | | 
delay and material in order to ſupport the action at all: for though it | Fabriges would not then ve'teen'ts 


mined that the action could not lie here, and the judgment was given for 


euſe, one argument relied on is, that it mas an injury committed by one 


Gulted, beit, wounded, and impriſoned him, and took and ſeized his 
" o00ds, and impriſoned the plaintiff for three months. There is a plea as 
art not guilty, and as to the reſt there, is a juſtificatian, that the de- 
Jant at this time was governor of Bar badet, and ſets, out the patent 
him governor ; that after the making this patent, and before 
the aſlault, the defendant arrived at Barbadoys, and did take 
don him and exerciſc the government of that and the other lands in the 

tent mentioned, till the firſt of May, when he had licence 1 return to 
Aland chat before his departure he conſtituted the plaintiff to be his 
deputy: governors and that the firſt of Auguſt following the defendant ar- 
ned at Landen, in England; that the 4th of May, alter defendant's de- 
par ures the plaintiff took upon himſelf the adminiſtration of the govern- 


to 
fen 


eke iland of Barhadees, and did unlawfully and arbitrarily execute | 
| that gonern ment and office, to the oppreſſion, of the king's ſubjacts; that 


alten the return of the defendant, the plaintiff at a council was charged 
Vieh behaviour in the adminiſtration; of his. office, in not taking the. 
cath: of office, not obſerving the act of navigation, aſſuming the title of 
jeutenent - gover nor, and altering. decrees in Chancery; that it was then 
ardered by the defend ant and council, that the plaintiff ſhould be com- 
mittel. Io this there is à demurrex. In this court judgment was given 
far the plaintiff; on which: a writ of error Was brought in che houſe af 
lords ; and tho” the particular reaſons. of the judgment in, the houſe of 
lords ds pot appear further than can be collected from the argument, yet 
there ate ſeyeral-things in the argument from whence it may be collected 
upan what! grounds the judgment of the houſe of lords went. It was 
argued upon the part of the plaintiff in error, that this action did, not lie 
inſt him, becauſe it was brought againſt him for that which he did as 
A judge that the rule ſeems to be the ſame. for one ſort of a judge as 
another, and that this perſon was lawfully. made a gayernor, and fo had 
al che powers of a governor. As to the plea, it way admitted there were 
ſeuera] informalities in that, It was ſaid it might be much ſhorter than 
it was z but that it ſufficiently. ſhewed what the plaintiff in error's au- 
thurity Was. That this: action cannot lie, becauſe the ſact is not triable 
here the laws there may be different from ours. | Beſides, no action lies, 
unlels it were a malicious commitment as well as cauſeleſs; and that no 
man will pretend that an action can lie againſt. the chief governor or lieu- 
tenant of Ireland or Scotland; and by the ſame reaſon it ought not in this 
cuſe⸗ He had a power to make judges, and therefore was more than a 
judge. Other reaſons alledged againſt the action lying here are, firſt, 
that all\the records and evidence are there: ſecondly, the laws there differ 
fromwhat they are here; and governments would. be very weak, and the 
perſons intruſted with them very uneaſy, if they are ſubject to be charged. 


it is inſiſted, that the law of Barbadoes is the ſame as the law of England. 
Another thing that is there relied on is, that this was an action between two 
Bag liſamen, for an injury done by one Engliſhman againſt another. Theſe 
nds are ſtrongly relied upon on the part of the then deſendant in error; 
d they ſhew atleaſt that his counſel thought theſe diſtinctions very ne- 


u denied on one part that the laws of Harbadast were the ſame as in Eng- 
had; yet on the dther fide it is inſiſted they were, and that this action 
aroſe 3 Engiihman and Engliſbmau, and that therefore: the action 
dught to be maintained in this court. The houſe of lords finally deter- 


the plaintiff in error. As to the form of the. plea, it was impoſſible for any 
one to ſay a word in vindication of that, or to ſay that the judgment could | 
o upon any other ground than that of the defendant's being governor; and | 
offence. complained of committed by him in that character. That 
was the ſubſtance of the caſe, and upon that the judgment of the houſe of 
lords was founded ; for as to the plea, it is admitted by the caunſel for the 
deſendant, that in other reſpects it was bad upon the face of it. In that | 


Engliman againſt another. Now that is not the caſe here; for-the plain» 
riff himſelf was a Afinorguing he was ſo by birth, and had always lived in 
thatoountry. My lord, in this caſe the argument cannet hold, that the 
ien mall lie becauſe Ainortu is governed by, the ſame laws as KπhEꝓd; 
for it is otherwiſe, and it is ſtated to be governed. by the law of Spain. The 
as upon which the commitment was founded, in the. caſe of .Dutton.and | 


gere done by theiplaindiff in the character of governor of the place, 70 ; but the court ſaw through 


which! is an objection againſt that caſe that will not hold in the præſent; 
r that is not this caſe- Mr. Fabrigas never ſtood im the character that 
the plaintiſf in that action did, for there the acts complained af were done 
vy dim in the character of governor ; and that was urged as ang ground 
why it ſhould not be canv here. But neither of theſe diſtinctions will 
hold in the preſent caſe; but all the inconveniences pointed out againſt 
the action in that caſe will hold very ſtrongly in the pr ſent. This is an 
delten broaght agaimitthe de ſendant for what he did as judge 3 he had a 
power.im-that eaſe to make j udges there, and there fore be was (ſomething, 
note nan a judge all che records and evidence which, relate to che 
wankRion are there, and. cannot be brought here; the laws there are 

rentfromwhat they are in this country s and, as it is (aid in the con- 
ob nhet argument, government mult. be very weak inderd, and the 
perſongintraſted. with them very uncaſy, ifithey-arc ſubject to be charged 
with actions there for what they do in that character in thaſe cauntries. 


My lord, unleſs that caſe can be materially diſtinguiſhed from thepreſent, . 


kill beanautharity, andi the higheſt authority chat can be adduced, to 
ſhew that this aon cannot be maintained, and vill be a ſufficient; autho- 
ntiff in et rar in this cauſe to uur lordſhip a judgment. 
Wat anſwer may he given to that caſe, or diſtinctions made between 
ht aal and the cue no beſore the court, [-cannat at preſent ſoteſee; 


reply. 9 d 


Lieut. Gen. Moſtpu, for falls Inpriferiment and Baiinibment: 


| ceedings have, been inſiſted on, by Mr. Buller, I truſt it will not be thought | 


ith actions here for what they do in thoſe countries. In the argument | 


But he has debarred himſelf even of this ſhadow of àn argument; fe 
inſtead of pleading at the uſual time, he applied to che court of Hum 
Pleas for ſix weeks time to plead. Here then was an admiffon 


Trixi Term to effectuate that intention; 


100 
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- 


 Irrefative to the preſent queſtion, if I ortly ftate to your Tordfhips the 
nature of thoſe injuties Which gave birth to the action 


It ap 12 in evidence on the trial, that Mr. Fabrigas was 4 natural- 


born ſu te „being born in Minorca ſubſequent to the ceſſion by the 
[| Spaniard; at the treaty of Utrecht] and prior to the capture by "the French 


in the year 1758; that he was a man of irreproachable character and 
good property; not of the firſt- claſs' of nobility, but, to borrow 
an expreſſion from colone] Bidulph, what 'we ſhould call in Eng- 
© land a 1 farmer;' that he lived in friendſhip with the 
| firſt nobleſſe in the iſland; and that he had a father living, and a wife and 

| five children, © | © Jy | 10 PT IA 
Thus circumſtanced and thus ſituated, he was at the expreſs command 
of the governor taken from his houſe by a party of ſoldiets, and an e 
J thrown int 


* 


at noon-day through the ſtreets of Mahon as a criminal, an 
a dungeon appropriated ſolely to capital offenders. wo ane! 
t appeared likewiſe in evidence, that he was confined fix _ in this 
dungeon, with nothing' but the boards to lie on, and with no other ſuſte- 
' Hance than bread and water, though felons under ſentence of death were 
allowed the common food of the iſland; that he was refuſed the conſo- 
lation of his friends, and denied all intercoutfe with his family; that 
on the ſeventh morning he was hurried aboard a ſhip; Without being 
permitted to take Jeave & his children, to fee his wife, or to be accom- 
modated with money or other neceſſaries for his ſubſiſtence; that during 
this whole time he had heard of no charge againſt him, he had been con- 
fronted with no accuſer, he had not even ſeen his judge: Md he was 
ta be baniſhed to Carthagena in Spain for the ſpace of twelve months, 
The ſentence was faithfully executed; and Mr. Fubrigas, having experi- 
enced that diſtreſs which, a moneyleſs flranger muſt neceſlatily be reduced 
to in à country whoſe language he did not underſtand, 28 fortunately 
for himſclf as unexpectedly to governor Maſyn, eſcaped from the Spa- 
niard;:. 1 fay unexpectedly, my lord, becauſe he little thought that Mr. 
Fabrigas would live to tell an Engliſh jury of his ſufferings and the gover- 
nor's oppreſſion, 25 e | 
I thought it neceſſary to ſtate theſe facts to your lordſhips, that you 
might judge of the mildneſs of that treatment which Mr. Bulle deemed 
i prycent to expatiate on, | F 
It now becomes requiſite for me to ſtate the conduct of the governor 
through the ſubſequent ſtages of his very extraorginary defence; and that 
I muſt do with ſome vrecifion, as I mean to contend, that the plaintiff in 
485 by that defence is eſtopped from agitating the queſtion of juriſ- 
dichon, _ 1 | J ˙ lt Lge LES 
T he declaration was delivered in Hilary-Term, 1773;'a rule to plead 
was Ga. and a plea demanded, Had the governor then pleaded to the 
juriſdiction, the queſtion would have tome before the court on à demur- 
rer; and if that had been determined in our favour, a writ of inquiry 
would have been executed, and Mr. Fabrigas would in à ſhort ſpace of 
time, at a little expence, have received a ſutisfaction adequate to the injury, 
and would have been enabled to return to his friends and to is family. 
But that, would not have anſwered the er the governor, as Mr. 
| ad in Englana,” not have been 
barrafled with this expenſive litigation. n. nt 
Had the governor at the expiration of the four days PRE chief, 
he might then have had the appearance of an argument in his application 
to your lordſhips ; for it then would have been co nt fo him to 
have ſaid, * I was Hurricd into this plea before I had time to adviſe with 
my counſel, and conſult upon the propriety of admitting en fo 
1 


g | fon of the 
juriſdiction; for he eould not apply for time to pleud, uuleſß the coutt 
% 
I. ſhall preſently ſtatè to your lordſhips ſome caſes, whoſe Authority 
cannot be ſhaken, to prove, that even after impatlance the queſtion af 

e ON 30:10, 90. e 


— 


juriſdiction cannot be gohie into. 


But this was not the only ſubmiſſion to the juriſdlction of the coprt; 
for he then applied to put off the trial till after Ei noe erm; Tt Would 
hayz been nugatory, it would have been abſurd, ro have'prayed'the cout 


to put off that trial, which they had no power to try at all- 


er- Term artived, the governor made a ſecond attempt to poſtpone the 

| pugh his deſign, and, ſatisfied hve de did it 
only fot the purpoſe of delay, they tied him down by the rule to try it 
peremptorily in 7rinity-Term, and that he ſhould not bring a writ of error 


for de ay. 


When he ſaw the court of Common-Plias would not lend him their 
xchequer for an injunction to ſtay proceedings, and a bill was filed in 

| | ut che bill was diſmiſſed on 
argument, and the governor was zt length driven in the ſubſequent ſit⸗ 
tings to trial, When the cauſe came on, the defendant's counſel did not 
beet to the juriſdiction, they did not requeſt the learned jut ge to ni n- 
ſuit the plaintiff; but they ſuffered us to go into our caſe, they croſs-exa- 
mined our witneſles, and finding that we had made good our declaration 


by eyidence irrefragable, they then went into — 15 ifiention, and called 
t being found” for the 


many. witneſſes in ſupport of it.“ But à verdict b vn 
laintiff, they tendered a r ani in lat Zfebdelinor:Termy 
vo applied to the-coure of C.mmn- Flat for a new tial; Ae, for excel 
of damages; ſecondly, becauſe the court had no Juriſdiftion—the'm 
extraordinary reaſon” pethaps that ever was given] to deſire 8 ſecund t 
becauſe the court bid ns JurifdiRion ts try'ſ at ith e 


of the court, T1 nult beg Jeave to ſtate ſome auth6tities to your 1 22 : 

by 99 t be is N lath to fed alyantagy of n 
Frſt cafe 1 Mah mefttlon to your Tardihips 18 to' be-ſound/in the 

Har- Books, in the 22d H. 6. f J. where there was a ſpeclal imparfaiice, 


| 


N 
N . 


falvis emmjbus all. gationibus & , tam ad breve quam ad narratio- 


power for ſo baſe a purpoſe, he next made application to the court 'of 


_ Governor Hays dav ing in ſo many inſtances ddmitted the juriſdigion | 


x 
. 
; 2 
* 
£ 6 


* 
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new 3 and the court would not allow, the] defendant's privilege, becauſe, 
ſays the caſe, * by imparling he has admitted the juriſdiction of the court. 
bis doctrine is confirmed by lord Cale, in his comment on the 195th 
ſection of Littleton, where ſpeaking of a perſonal action he ſays, three 
parts are to be conſidered; firſt, when the defendant, defends the wrong 
and force, he maketh bimſelf-a party to the matter; fecondly, dy the 
defence of the damages he affirmeth, that the paint il able to ſue and to 
recever, damages upon juſt cauſe; and by the Jaſt part, vis.“ all that 
« which he = he to defend when./and where he ought,” he affirmath the 
5 ui ſdliction o the court. 0 Wo EY | | 320 be 10 415 
ju. he caſe of Barrington and Pmables, I 3 C. 2. reported in fir Thomas 
Raymond, 34, is very clear on this head. The defendant after imparlance 
pleaded to the juriſdiction; the plaintift demurred: the judgment was, 
that he ſhould anſwer over, for ſuch, plea, cannot be pleaded after im- 


1 


” 


rlance. 55 e eee e eee ee 
The next caſe in order of time is reported in 1 Modern, 81, Cox and 
| St Aban's, 22 C. 2. A probibition was prayed for the city of London, 
becauſe the defendant had offered a plea to the juriſdiction which had 
been refuſed. | Lord chief juſtice Hale ſaid, in tranſitory actions, if they 
« will plead a matter that ariſeth out of the juriſdiction, and ſwear it before, 
e imparlance, and it be refuſed, a prohibition will go.“ There was a caſe, 
faid his lordſhip, in which it was adjudged that the juriſdiction muſt be 
pleaded and the plea ſworn, and it mult come. in before impaflance. t 
was alſo agreed in that caſe, * that the party ſbonli never be receided ta Mn. 
' © for error, that it was out of the juriſddici ion, but it muſi be pleaded.” [ 'have 
in vain endeayoured to find this cale; but it is ſufficient for my purpole to 
obſerve, that lord chief juſtice Hale would not have cited it unleſs 
it had been law; If ET the opinion of that great man, ſolemnly 
given in the court of King's Bench, is authority, I am bold to ſay, that 
es ir fe Moftyn, not having pleaded to the juriſdiction, cannot now al- 
it for error. | 3 . n ; 3 5 
In a few years after, lord chief juſtice Hale was again called upon 
to conſider this queſtion in the cafe of Mandyſte and Stint, 2 Modern, 273, 
22 C. 2. There was a prohibition to the ſheriff's court of London: the 
ſuggeſtion was, that the contract was made in Midaleſær, therefore the 
cauſe of action did not ariſe within their juriſdiction, The chief juſtice 
and juſtice Myndbam were of opinion, * chat after the defendant had ad- 


192 29. Proctelings in the Court of Commion Plear, by Mr. Anthony Fabrigas, again/ 


N 


That an action of treſpaſs can be brought in Bnghand for an injury done 


abroad: | 
That Mr, Fabrigas is capable of bringing ſuelr action: 

And, that governor Moftyn may be the ſubject of it. 

It cannot be contended, but that an action of treſpaſs is a tranſitory ac- 
tion, and may be brought any where: * all perſonal actions, ſays lord 
Coke, may be brought in any county, and laid any where.“ C. L. 282, 
In the earl of Derby's caſe, 12 Coke, the chancellor, the chief juſ- 
tice, the maſter of the rolls, and juſtices Dodderidge and Winch, reſolved 
© that for things tranſſtery, altho* that in truth they be within the 
C ng 4 war; the plaintiff may by law alledge them to be done in 
© ah place within England; and the defendant may not plead to the ju- 
* riſdiction of the court, that they were done within the county pala. 
c tine. This doctrine is not confined to counties palatine; for lord 
Coke, in his comment on/Littleton, 261, ſays,” © that an obligation made 
7 beyond the feas at Bowrdeaux, in France, may be ſued here in England 
in what place the plaintiff will.” Captain Parker brought an action of 
; treſpaſs and falſe impriſonment againſt lord Clive, for injuries received in 
| India, and it was never doubted but that the action did lie. Even at this 
moment there is an action depending between Gregory Cojimaul, an Arme. 
nian merchant, and governor Vere, in which the cauſe of action aroſe in 
; Bengal. A bill was filed by the governor in the Exchequer for an injune- 


It tion, which was granted; but on appeal to the houſe of lords, the in- 


junction was diſſolved. The ſupreme eourt of judicature, by diflolving 
the injunction, acknowledged that an action of treſpaſs could be main. 
tained in England, though the cauſe of action aroſe in Indig. 

The next point to be conſidered is, whether there is any diſability at- 
tending the perſon of Mr. Fabrigas, that incapacitates him from bringing 
this action. But it will be requiſite for me firſt to ſtate, that governor 
' Moftyn pleaded not guilty, and then juſtified what he bad done by al- 
edging, that the plaintiff had endeavoured to create mutiny among the 
troops; therefore he, as governor, had a right to impriſon and baniſh 
him. Four lordſhip obſer ves, that, according to his own plea, he does 
not pretend to juſtify what he has done as governor merely from the pleni- 
tude of his power, but from the neceſſity of the act, becauſe the plaintiff 
had erideavoured to oreate mutiny and ſedition. The learned judge who 
tried the cauſe, fore ſeeing the importance of this juſtification, requeſted 


emitted the juriſdiction by pleading to the action, eſpecially if ver dict and 
C5 vt paſs, the court will not examine whether the caule of action did 
© ariſe out of the juriſdiction or not; on which a prohibition was denied, 
and judgment was given for the plaintiff, I cannot diſtinguiſh this from 
the preſent caſe ; for as the court will not examine whether the cauſe of 


action did ariſe,out of the juriſdiction, there can be no difference whether | 
it was in or in Minerca; and that queſtion cannot now be | 


2 " 


aſked, . becauſe yerdi& and judgment have paſſed. 


Lend chief juſtice Halt, in the caſe of Andrews and Holt, 2 Lord Rh. 


mend, 884, ſaid, that he was counſel in the caſe of Denning and Norris 
(reported in 2, Levintz, 243) and that the court held there, that fince 
< the defendant had admitted the judge to be a judge by a plea to the action, 
© he was eſtopped to ſay, that he was not à judge afterwards,” 4 If then a 
defendant, b having be ite the deciſion of his cauſe to a judge, pte- 
cluded himſelf from objecting to him afterwards, how much 35 05 is 
the preſent caſe, where the defendant has ſubmitted his cauſe to the deter- 
mination of a court which has cognizance over all tranſitory actions. It 


the Jury, at the ſame time they brought in their verdict, to find whether 
the governor's juſtification had been proved. The jury found a verdict 
for the plaintiff, with 3000“. damages, and, that the plaintiff had nit 
— aghs) 16 create mutiny or dejertion, or had atted in anyway tending 
thereto. ade Ns rene 7 

In conſequence of that deciſion, the queſtion now is, whether Mr. 
Pabrigar, a man perfectly innocent, can bring an action againſt go- 
vernor Moſiyn for this wanton and unparalleled injury? 
As the law grants redreſs for all injuries, ſo it is open to all perſons, and 
none are excluded from bringing an action, except on account of their 
erimes or their country. Liitlalon ſays, there are ſix manner of perſons 
who cannot bring actions: Mr. Fabrigas is not included in either of 
thoſe deſeriptions. The only perſon that can bear the leaſt reſemblance 
to him is an alien, who, Litileton ſays, to be incapacitated from bringing 
an action, muſt be horn em of the ligeunce of the fing. Lord Cole, in his 
comment on that paſſage, obſerves, that Littleton ſaith not, out of the 
realm, but out of the ligeance; for he may be born, lays Coke, out of 


is again lai down by lord chief juſtice Holt, that there ought to be | the realm of England, yet within the ligeance, and ſhall be called the 
©no plea to t e juriſdiction after imparlance, and that a ſpecial impartance © king's” liege-man, for ligeus is ever taken for '@ natural-born ſutjutt? 
© admits. the juriſdiction,” . Hel Reports, Ea. 114 and M7 ene APY | * 


1 muſt trouble your lordſhips with the caſe of Tyelatum and IW.llians, to | 


Mr. Fabrigas was born in Minorca ſubſequent to the ceſſion of Spain, 


ſhew that there has been but one opinion on both ſides of the Hall re- conſequently be is a natural- born ſubject; every natural- born ſubject, 


? | 2 2 2 Wr LI by 
ſpecting a plea to the juriſdiction; . and that equity and common law 
have ue in Ering Ws the juriſdiction is not. pleaded to, it muſt 
apa, Ty admitted. This caſe is reported in 2 Yernon 483, Hil. T. 
1 37 


he plaintiff prayed an account relative to a tin - ſet: the deſend- no injury without a remed/ ; the remedy. 


ant inſiſted that he ought to have been ſued in the Stanhary-Court, The 
lard-keeper decreed an account ;, and as to the objection that the plaiatiff 
. Qughe to have ſued in the Stannary-Cuurt, he ſajd, to ouſt this court of 
© its juriſdiction, the defendant muſt plead to the jutiſdiction, and not ob- 
«55 Re A. © ks gy Fi. #1 OS 1t £ 4357.0: 
There are a great variety of caſes tending to eſtabliſh this poſition, that 
when a defendant has once ſubmitted to the juriſdiction, he has for ever | 
precluded himſelf from objecting to it. To Hate them all, after the great | 
authorities I have mentioned, would be to multiply the witneſſes without | 
ſtrengthening the teſtimony : I ſhall therefore only eite a few paſlages | 
from lord chief; baron Gilbert's Hiſtory of the Commun- Pleas, which are | 
deciſive upon this mnt of the argument. In page 40, Tbeaking of the | 

of of pleading, he ſays, * the defendant firit pleads tothe juriſdiction 
* of the court ; ſecondly, to the perſon of the plaintiff; and thirdly, to the 
© count or.declacation. By this order of plrading each ſubſequent plea ad- 

. ©<mits the former. As, when he pleads to the perſon of the, plained, he ad- 
_ © mits the juriſdiction of the court; for it would be nugatory'to plead any | 

- © thing in that court which hag no juriſdiQtion in the iy a he pleads 
10 the count or declaration, be allows that the plaintiff is able to come inta that court | 
© 29 1mplead him, and be may be there properly impleaded.” He lays it down in a | 


. 
: 


x 
. 


according to lord Cote, owes allegiance to the king; allegiance implies 
protection, the one is a neceſſary conſequence of the other; the king 
of England can protect only by his laws; yy 4 the laws of Engiand there is 
| | or falſe impriſonment and ba- 
niſhment is an action of treſpaſs, which is a tranſitory action, and may be 
brought any where, therefore rightly brought in the city of London, where 
this ation was actually tried, and Mr. Fabrigas recovered 3000 J. damages. 
I hope your lordſhips will juſtify me in ſaying, that this is a fair deduction 
from eſtabliſhed principle. basel 3 ing, is 
Lord Code C. L. 130.) mentions three things whereby every ſubject is 
protected, rex; ler, et reſcripta regit; and he adds, that he that is out 
of the protection of the king, cannot be aided or protected by the king's 
law, or by che king's writ.“ The natural inference to be drawn from 
thence is, that he who is under the king's protection may be aided by the 
king's law. Mr. 1 is under the kingꝰs protection, becauſe he owes 
him allegiance, therefore he may be aided by the king's laws; conſequently 
is warranted in bringing this ion, the only aid the laws: of England can 


afford him for that injuf x. : 

Me. Buller has mentioned the caſe of Pons and Jobnſon, lieutenant-go- 
vernor of Minorca, and ſeems to rely on what was faid by lord Camden on 
that oceaſion. If my memory does not miſlead me, the plaintiff could not 
make good his caſe, being unable to prove Mr. Fehnſon's hand-writing to 
the order for the fiſcal to commit him, and the queſtion of juriſdiction was 
not agitated ; but if it had, however reſpectable lord Camden's opinion ever 


'+ ſubſequent part of his treatiſe 1p. 14 +) 3s 2 poſitive rule of law, that ifa will de, yet it was only the opinion of a j ge at ni prius. And according 


„ ien ee 


defen leads to [ tion of the court, he muſt do it infanter | 
£08 his appearance z. for if he inparli, he owns the juriſdiction of the | 
6 court,. by e of the court for time to plead in, and the court | 

* ſhall never be ou 141 Juridiet:on after imparlance.” When I find this 
rine in our old law- books, when I ſee it ratified in modern times, 
and ſtamped with the authorities of Cote, Hale, Holt, and. Gilbert, 1 am 
_ warranted in ſaying, pF Mtn Ain cannot now agitate the queſ- 
: tion of juriſdiction ; and if he cannot, the judgment muſt be affirmed, 
1 ich, I have 'no objection to follow Mr. Buller 


defendant pleads to the juriſ- 


x 


o 


© pegſonal action for any lande within the realm of : Angland;;” and yout 


to Mr. Bulltr's own ſtate of the caſe, he makes lord Camden confeſs, that 
an action might lie in a tranſaction between ſuljact and ſubjech. That con- 
deſſion is ſufficient for me ſor I have your lordſhip's own: words to prove, 
that Mr.'Fabrigas, being born in a conquered country, is a ſubject. 
In the king and Cowley" 2 Burrows, $58, your lordſhip, ipeaking of 
Culvin's caſe, ſaid, * the queſtion was, whether the plaintiff Calvin, 


* in$corlandafter: the deſcent of the crown of England to king James the 


*\ firſt; was un alien born, ,and/conſequently-diſabled to bring any real of 


— 4 oy reps £0 3 bas of nid Hoyt | oeuvre dominions of aicountry: is {ulgect to the king of the con- 
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Lieut. Gen. Moſtyn, for falſe Ipri entterit and Baniſhniept. 194 


country.“ From this two points afe gained: firſt, that Cal- 
h born in Scotland, was not an alien, and might bring a real ac- 
d that there never was a doubt, but that a perſon born in a conquered 
as ſubjeft to the conqueror, As therefore the twelve judges deter- 
Calvin could bring a real action, becauſe he was not an alien; 
igas may bring a tranſitory action, as he is a ſubject, being 
try that was conquered by the ſtate of Great- Britain, 

7 caſe in 1 Salkeld, 404, 4 Ann. A bill was 
Chancery to forecloſe a mortgage of the iſland of Sarke : the 
leaded to the juriſdiction of the court, viz. that the iſland of 
verned by the laws of Normandy ; and it was o 
ht to ſue in the courts of the iſland, and appeal. 
aid, that if the perſon be here, he may be ſued in Chancery, 
s lie in a county palatine, or in another kingdom, as Ireland, 
Lord-keeper Wright over-ruled the plea, ſaying, © that 
ed againſt the perſon of the party and his conſcience, and 
be a failure of juſtice if the Chancery would not hold plea 
the party being here.” How much ftronger then is the 
t caſe ? for. this is a tranſitory action that may be brought any 
Mr. Fabrigas on the ſpot to bring it, and governor 


England to defend 
The caſe Mr. 


certainly Fabr 


There is an anonymous 
bjected, that 


ſide, it was | 
though the land 


« the court a 
« there might 
« in ſuch a caſe, 


uller has cited, of the Eaft-India Company and Campbell, 
| admits of a ſhort anſwer ; for had the defendant confeſſed the matter 
he would have confeſſed himſelf to be guilty of a felony ; and 
the laws of England will not oblige a man to accuſe him- 


ity of 
the ee but a civil injury. As Mr. Buller 


ſelf ; but this is not a public crime, | Mr. 
ne to the Ea/t-Indies for a caſe, I ſhall be excuſed mentionin 
caſe of Ramkiſſenſeat and Barker, 1 Athyns 51, where the plaintiff 
inſt the repreſentatives of the governor of Patna, for mor 
his banyan. The defendants pleaded, that the plainti 
n, and an alien infidel, and therefore could have no ſuit here: but 
e ſaid, as the plaintiff's was a mere perſonal demand, it was 


dwick 
lord Hardw: d he over-ruled 


lear that he might bring a bill in this court; an | 
's plea without hearing one counſel of either ſide, As there- 
fore lord Hardwicke was of opinion, that by the laws of England an alien 
jofidel, a Gentoo merchant, the ſubject of the great mogul, could claim the 
% laws againſt an Engliſh governor for a tranſaction in 
[ truſt that your lordſhips will determine, that Mr. Fa- 
but a ſubje of Great-Britain, 


the defendant 


benefit of the Engl 
a foreign country; 
FE — who is 925 an infidel nor an alien, but a ; 
his action here for an injury received in Minorca. 
counteſs of Derby does not affect the preſent queſtion 
for that was a claim of dower, which is a local action, and cannot, as a 
tranſitory action, be tried any where. The other caſes, mentioned by Mr. 
Buller, from. Latch and Lutwich, were either local actions, or queſtions 
upon demurrer, therefore not applicable to the caſe before the court; for a 
party may avail himſelf of many things upon a demurrer, which he cannot 
by. a, writ of error. | | 

Mr. Buller's endeavour 


he caſe. of the 


ing to confound tranſitory with local actions; 
muſt be my apology for mentioning another caſe in ſupport of the diſtinc- 
tion. The caſe I allude to is Mr, Skinner's, which was preferred to the 
from the council-board. In the year 1657, when trade was 
open to the Eaſt-Indies, he poſſeſſed himſelf of a houſe and warehouſe, 
| | oods at Jamby; and he purchaſed of the king of 
s of Baretha. The agents of the Ea/t- India Com- 
pany afſauJred his perſon, ſeized his warehouſe, carried away his goods, 
and took and poſſeſſed themſelves of the iſlands of Baretha. Upon this 
caſe; it was-propounded to the judges, by an order from the king in coun- 
cil, dated the 12th April 1665, whether Mr. inner could have a full re- 
liefin/any ordinary court of lay? Their opinion was, that his ma- 
uſtice at Veſiminſter can give relief for takin 
ip, goods, and papers, and aſſaulting an 
fon, notwithſtanding the ſame was done beyond the ſeas : 
to the detaining and poſſeſſing of the houſe and iſlands, in the 
© caſe mentioned, be is not relievable in any ordinary court of juſtice.“ 

Your lordſhips will collect from this caſe, that the twelve judges held 
that an action might be maintained here for ſpoiling his goods, and ſeiz- 
his perſon, becauſe. an action of treſpaſs is a tranſitory action; but an 
on could; not be maintained for poſſeſſing the houſe and land, becauſe 
it is a local action. eta ? 

I truſt I have pro 


Which he filled with 
Great Jamöy the iſlan 


jeſty's ordinary courts o 
* away and ſpoiling his 


ved that an action of treſpaſs may be brought here for 
injury received in Minorca; and that Mr. Fabrigas, a natural- born ſub- 
apable of bringing ſuch action. The only remaining queſtion is, 
whether Mr. Jdo/dyn, as governor, can tyrannize over the innocent inha- 
bitants within his gayerament, in violation of law, juſtice, and humanity, 
r.courts to repair by a ſatisfaction in damages 

Buller has contended, that general Mo/tyn'go- 
verns as all abſolute ſovereigns do, and that tet pro rations voluntas is the 
-ondud did not expect to hear ſuch an aſſertion ad- 
vancedin-this.court. From whom does the governorderive this deſpotiſm ? 
delegate abſolute power to another, which he has not in him 
e Canrſuch.a monſter exiſt in the Brityh dominions as tyranny uncen- 
troulediby law? Mr. Buller aſſerts, that the governor is accountable to God 
done bur this court I hope will teach him, that he is accquntable to his 
| -AS he muſt be to his God hereafter, for this wanton obtra ge 
Many caſes have been cited, and much ar- 
t à man is not reſponſible in an action for 
"neither deny the doctrine, nor mall en- 
muſt obſerve, that they do not affect 
udgment? Did ne fear 
Did he even ſee che ptiſoher'? 
follow any cule of law, inany. country f Stef pro rations Voluntas was 


and not be re ſponſible in ou 
the injury he Has done? Mr. 


only rule of his. condyR. 


on an unaſfending ſubje 
gument add ueed, to prove tl 
what he has done 3s a judge. 
deavour-to-impeach the caſes ; 
tien: Did governor 


the preſent que or 4 
Did be examine a witnels ? 


| ſation 
is.merty, was twelve months baniſhment, to am infiocentindi- 
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beg leave to read the reaſons which were given with the printed cafe 
to the lords, before it came on to be argued in the houſe of peers. It is 
ſtated, that fir Richard Dutton ought to have the judgment that was ob- 
tained againſt him beldw, reverſed ; for h | 

1/t, That what he did, he did as chief governor, and ri d council of Hate, 
for which he ought not to be charged with an action. If he ſhall, it may 
be not only the caſe of fir Richard Dutton, but of any other chief governor 
or privy-counſellor in Sc:tland, Ireland, or elſewhere. | 

2. What was done, was in order to bring a delinquent to juſtice, who 
was tried in Barbadoes and found guilty; ind if for this he ſhall be charged 
with an action, it would be a diſcouragement to juſtice; 

3. What was done, was done in court; for 65 is a council of ſtate, to 
receive complaints againſt ſtate delinquents, and direct their trials in propet 
courts, What a judge acts in court, as fir Richard Dutton did, no action 
lies b eder for it. | 

4. There never was ſuch an action as this maintained againſt 4 governor 
for what he did in council; and if this be made a precedent, it will rendet 
all governments unſafe. 

5. If a governor of a plantation beyond the ſeas ſhall be charged with 
actions here, for what he did there, it will be impoſſible for him to defend 
himſelf : firſt, for that all records and evidences are there: ſecondly, the 
laws there differ in many things from what they are here. 

Though the firſt part of this reaſon» ſeems to operate in favour of go- 
vernor Moftyn, yet it goes no farther than this; that if an action is brought 
here, it will be impoſſible for him to defend himſelf. The latter part ſhews 
the meaning of the whole; that is, if an action is brought here againſt the 
governor for any thing done by him in his judicial capacity, then he will 
not be able to defend himſelf, becauſe all the re and evidences are 
there. This clearly proves, that it refers to what he did as judge, other- 
wiſe there could have been no occaſion to have mentioned the records 
being there. | 

Theſe reaſons muſt have been the ground of the counſel's argument, and 
the whole is bottomed in fir Richard Dutton's having acted with his coun- 
eil in a judicial capacity. I take no notice of the arguments of counſel, 
as reported by Shower, becauſe it can be no authority for this court, 1 
ſhall only obſerve, that in reſpect to the juriſdiction, which was but 
ſlightly touched on, that the aſſertion of the counſel. for the defendarit in 
error, affirming the juriſdiction, is as good authority for me, as the denial 
of it by ſir Richard Dutton's Aber, is for Mr. Buller, The report is 
ſilent as to the grounds of the judgment: it only ſays, that the action 
© was reverſed ;* but not one word that the action could not be maintained. 
But I venture to affirm, that this caſe has not the leaſt reſemblance to the 
preſent, My duty calls on me to draw the invidious parallet. 

+ . Governor Dutton ſat with his council, to hear and enquire in the ſus 
preme court of judicature in Barbadses : 

Governor Meliyn ſat neither as a military nor a civil judge. | 

Mr. Fiabrigas was not brought before him, neither was he accuſed by 
any man: | t OD MN 

_ John Witham was publicly accuſed before the governor and council 
Of ſtate. | 2 ; TRY 

Mr. Fabrigas was thrown into a dungeon, and treated with the moſt 
unheard-of ſeverity: Is 

= John Witham was only confined for the purpoſe of ſecuring his 
perſon, ' E 

Fabrigas was baniſhed for twelve months to the Spani/h dominions : 

en 2 was kept in cuſtody for ſourteen days, till he could be brought 
to his trial. | 150 

Mr. Fabrigas, on the governor's juſtification, was found to be innocent: 

Sir Jahn Witham, when brought before the court of general ſeſfions> 
was found guilty, and recommitted. i e 

The governor of Barbados followed the laws of Barbadbes + © 

The governor of Minorta àcted in diametrical oppoſition to all laws, 
and in violation of the natural dictates of humanity. | F 

Sir Richard Dutton let the law take its courſe againſta criminal: 

But governor Meflyn went out of his way to perſecute the innocent. 

Shins e the difference between the two caſes, permit me to men- 
tion an obſervation of lord chief juſtice 4e Grey, in his opinion on the 

motion for a new trial. * If the governor had ſecured him, ſaid his lord- 
* ſhip, nay, if he had barely committed him, that he might have been 
* amenable to juſtice, and if he had immediately ordered a proſecution upon. 
© any part of his conduct, it would have been another queſtion!” but the 
* governor knew he could no more impriſon him for a tWelvemonth, (and 
* the baniſhment for a year is x continuation of the original imptiſonment) 
© than that he could indie the torture; 77721 n SHUNT enn tam; N 
Lord chief juſtice dr Grey then undoubted} thought that governor 
Moſiyn had acted illegally: if fo, I hope I ſhall b able to ſhew, that he is 
amenable to the courts of law in England, grad Ye r e 
Lord Bellamont's caſe, in 2 Salkeld 625, 
that a governor abroad is reſp6bſible here. The attorticy-generat 
* moyed for a trial at bar the laſt paper- day in the term, in an action againit_ 
| * the governor 'of New-York, for matter done y him 28 governor, a 1d 
| * granted, becauſe the king defendech it.“ L collect from this caſe; that the 
attorney-general knew the court had juriſdiction, or he would not have 
made the motion; and the court would not have "grated ir; if key 
had not been legally impowered to try it. Thee if; | : 
year (12 V. 3. cap. 12.) enacted, thx gorenors befon the ſea ſhould be 
tried in the King's Bench, or in ſuch cougty as ſhall be aſſigned by his 
majeſty, by good and la ful men, for offences committed in their. 
vernments abroad agiinft the King's 1 ; here”; „ the common 
law, an indictment *cod/d*be preferred ny in that couttty wiitte the of. 
| fence was committed. Gibverndts abtoud Were not criminally amennble 
till this act had paſſed” the legiſlature ſo careful! y provided to | 
bring governors to juſtſee for che offeners they night commit in chelt 80 
veraments, they wou ndiſputahly, by the (artit law} hdve'/protefted the 
ſubjects from civil injuries, hach they not kndwn chat fughprovitien was 
| unneceſſary, and ma , bythe'c law, all perſonal actions might'be 
bat Pen, 1 D d g OE Ts Cord ogg 41 rough, 
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criminal power in him. The governor is the king's ſervant ; his commiſſion 


quiring into the original juriſd 


unanimous in A vikag-the governor to do what was done. 
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brought in England; of which lord Bellamont's eaſe was a recent. inſtance. | 
In Michaelmas-Term, 11 Geo. II. 1737, Stephen Conner brought an action 
. againſt Jeſepb Sabine, governor of Gibraltar : and he ſtated in his declara- 


tion, that he was a maſter carpenter of the office of ordnance at Gibraltar; 
that governor Sabine tried him by a court-martial, to which he was not 
lubject; and that he underwent the ſentence of receiving 500 laſhes, and 
that he was compelled to depart from Gibraltar, which ke laid to his da- 


mage of 10, 000 l. The defendant pleaded not guilty, and juſtified by try- 


ing him by a court- martial. There was a verdict for the plaintiff, with 
80 l. damages. A writ of error was brought, and the zudgment affirmed, 
o diſtinction can be made between the governor of Gibral 
vernor of Minorca; except only, that the one tried Conner by a court- mar- 
tial, and puniſhed him by military law; while the other, without any trial, 
baniſhed Mr. Fabrigas, contrary to all ideas of juſtice and of law. 


I muſt now beg leave to advert to the bill of exceptions ; in which it is 


alledged, that Minorca is divided inte four diſtricts, excluſive of the 
© arraval, which the witneſſes always underſtood to be diſtinct from the 
© others, and under the immediate order of the governor.” n eee 

Tam well aware, that I am not at liberty to go out of the record; if I 
was, the fact warrants me in ſaying, that the evidence js moſt untrue. 

It is notorious that Minorca is divided into four terminos only; Cienta- 
della, Alayor, Marcadel, and Mahon, which latter includes the arraval of 
St. Philip's. This is known to every man who has been at Minorca, and 
to every man who has read Arm/trong's hiſtory of that iſland. That the 
governor has a legiſlative authority within the arraval, is too abſurd to 
dwell on. By what law, by what proviſion, does he claim that power ? 
When proceſs is executed within . Phillip's, or its environs, the civil 
magiſtrate uſually pays the governor the compliment of acquainting him 
with it; but the ſame compliment is paid to the commanding officer at 
Ciautadella, where an excluſive juriſdiction is not even pretended. In fact, 
it is a matter of civility merely, but never was a claim of right. 

Lord chief juſtice de Grey, in the ſolemn opinion which he gave upon 
the motion for a new trial, has been explicit on theſe two heads. * 6 
* of the witneſſes in the cauſe (ſaid his lordſhip) repreſented to the jury, 
that in ſome particular caſes, eſpecially in criminal matters, the governor 
« reſident upon the iſtand does exerciſe a legiſlative power. It was groſs ig- 
* norance in that perſon to imagine ſuch a thing: I may ſay, it was impoſ- 
« ſible, that a man who lived upon the iſland, in the flation he had done, 
* ſhould not know better, than to think that the governor had a civil and 


* is from him, and he is to execute the power he is inveſted with under that 
« cofhmiffion, which is to execute the laws of Minorca, under ſuch regula» 
© tions as the king ſhall make in council. It was a vain imagination in the 
« witneſſes to ſay, that there were five terminos in the iſland of Minorca. I 
© have at various times ſeena multitude of authentic documents and papers 
© relativetothat iſland ; and I do not believe, that, in any one of them, the idea 
© of the arravalof St. Phillip's being a diſtinct juriſdiction was ever ſtarted. 
« Mahon is one of the four terminos, and St. Phillip's, and all the diſtri | 
© about it, is comprehended within that termino: but to ſuppoſe, that there 


« is a diſtin juriſdiction, ſeparate from the government of the iſland, is | 


« xidiculous and abſurd.* | ; 


Theſe were the words of lord chief juſtice de Grey ; to which, I am | 


confident, this court will pay a proper attention. TR 
The bill of exceptions then ſtates, that general Meſiyn was appointed 
2 by the king's commiſſion, which gives him all the powers be- 
nging to the ſaid office. I wiſh to aſk Mr. Buller, whether to perſecute 
the innocent, and to baniſh thoſe ſubjects committed to his care, is a 
power incident to or ſpringing out of the office of governor ? If it is 
not, the governor cannot :utify himſelf under his commiſſion. | 
It is then ſtated, that the king ordered all his loving ſubjects in the 
© ſaid iſland to obey him, the ſaid Jabn Moflyn;* but nothing in par- 
ticular is mentioned of the arraval. Had it been a peculiar diſtrict, un- 
der the deſpotic will of the governor, there muſt have been ſome notice 
taken of it, either in the commiſſion, or in his majeſty's orders. The 
governor then confeſſes in his bill of exceptions, * that he baniſhed Mr. 
Fabrigas without any reaſonable or probable cauſe, or any other mat- 
ter alledged in his.plea, or any act tending thereto,” Notwithſtanding. 
which admiſſion, in the very next ſentence, he inſiſts that the plaintiff 
ought to be barred his ſaid action, although it is ſtated in the bill of 
exceptions, that the Minorguins plead ſometimes the Engliſb laws.” 
ere the bill of exceptions Wa abſurd than it is, yet I ſhould con- 
tend, that the governor, by. pleading in chief, and ſubmit: ing his cauſe 
to the decifion of an Engliſh Jurys has precluded this court from en- 
ion. Were it poflible that this ground 
uld fail me, when ſupported by ſo many great authorities, yet I ſhould 
be very ay about the event; for, as an action of treſpaſs can be brought 
in England for injuries abroad, and as every ſubject can bring that ac- 
tion, and as governor Hehn (being a ſubject) muſt anſwer to it, I have 
no doubt but the judgment will be afirmed,” Should it be reverſed, I 
fear the publick, with too much truth, will apply the lines of the Roman 
ſatyriſt on the drunken Marius to the preſent occaſion; and they will ſay 
of governor Mahn, as was formerly ſaid of him, B 


damnatus inani judicio; 


ang to the Minorguins, if 11 ts Fabrigas ſhould be deprived of that fatiſ- 


faction in damages which the jury gave him, "Err 9 
Wee e provincia pla. 
: = %%% 


Mx, Buller. 1 beg leave to trouble the court, with a few words by way | 
of reply; and though Mr. Peckham has thought fit to declaim ſo 3 

upon the particular facts of this cauſe, yet I was confident. at firſt, and 
de dot now find | was deceived in thinking, I ſhould not be eontradicted 
in whatT ſaid about the propriety of governor „ poonanes z..that he 
had tren every. precaution. that, a man in his fituation could do, had 
conſulted many perſons. there, civil and military, and that they were all 


ar and the go- 


ne * 


The firſt objection made by Mr. Peckham has been, that Mr. 4% 
ſhould be precluded from contending, that this court hath not a Juriſ. 
diction, becauſe he has ſubmitted to the ſuriſdiction of the court in ſo 
$2 $3k 7 inſtances during the whole of theſe proceedings. He has ſtated the 
whole proceedings during the ſtages of this cauſe, by which he ſuppop 
Mr. Aeſyn hath done 4255 acts as ſhall be conſtrued into a fubmiſfon 
to the juriſdiction of the court, and is therefore now precluded from en. 
tering fate the queſtion, Further, Mr. Pectbam has inſiſted upon it 
that at the trial we did wrong in making a defence; becauſe, if a 
meant to go into the queſtion, whether the court has juriſdiction or not 
we ſhould have then inſiſted upon a non- ſuit, and not gone into the me. 
rits of the cauſe, I do not apprehend any of the caſes he has cited will 
come up to the preſent : and as*to the different periods of the cauſe 
where he ſuppoſes we have ſubmitted to the juriſdiction of the court, ir 
this court hath no juriſdiction at all, I do not know how it can then be 
ſaid we have ſubmitted to it. Saying, that at the trial we ſnould have in- 
ſifted upon a non-ſuit, is ſaying we ſhould have inſiſted upon what we 
[ute not demand; for it is at all times at the option of the pla intiff, 


whether he will ſubmit to a non-ſuit or not. If the defendant can ay;i} 
himſelf of the objection at all, it muſt be by intitling himſelf by that 
means to a verdict ; for it is in the power of the plaintiff to get up and 
ſay, I will not be non-ſuited, It was impoſſible for us to inüif upon the 

objection in any other way than it is now done: the objection ariſes 
out of the facts of the caſe, and what was proved at the trial. It was 
there proved, that Mr. Moſiyn was the governor; that what he did was 
in that character; and therefore, ſays he, theſe facts being proved, I inſiſt 
I am not anſwerable in a court of juſtice in England, for what I have done 
in this character: therefore the objection would have been improper, if it 
| had come at any other time; it could only come when theſe facts ap- 
peared in evidence upon which his objection was founded. As to the 
many caſes that have been cited, I believe I may fafely give this general 
anſwer to them all: they are cafes where an action has been brought in 
a court in England, for a tranſaction arifing in Englund, but, on account 
of a charter or ſtatute, the juriſdiction of the ſuperior court has been 
excluded, Where that is ſo, and this court has a Prot ſuperinten- 
dent juriſdiction, but it is taken away by a particular law, in ſuch caſe 
it is neceſſary to plead to the juriſdiction: but when the queſtion ariſes 
upon a bu. 4 1 happening in foreign parts, and where the courts of 
England cannot have any controul whatſoever, (ſuppoſe, for inſtance, 
in France, where the king or parliament of England can make no laus to 
bind the inhabitants) it is juſt the ſame as a court of inferior record ia 
England, where it holds plea of a thing done out of their juriſdiction, 
In that caſe, if it appears upon the proceedings, that the caufe of action 
aroſe out of the juriſdictions, the whole proceedings are void; they are 
coram non judice ; and an action will lie againſt the party, the officers, and 
the judges, for what is done under them. 

In this caſe, as I ſubmit to your lordſhip, the queſtion is the ſame 
becauſe it is not on a tranſaction happening within the limits, or within 
the country where this court refides or has a juriſdiction, but on a tranſ- 
action ariſing in foreign dominions. I beg leave to mention too, that 
if theſe caſes were ſo very general as Mr. Pectham wiſhes to have 
them underſtood, it is not poſſible that the cafe in Latch, or the caſe in 
Eutwyche, eves could have exiſted; becauſe, if it was to hold as a general 
rule, that where the cauſe of action ariſes out of the kingdom you muſt 
plead to the juriſdiction, it would have been a ſufficient anſwer in thoſe 
caſes to ſay, it was not fo pleaded. In the caſe in Lutuyche, there 
was a plea in bar, and demurter to that plea; but it appearing, that the 
cauſe of action did not ariſe in this kingdom, but in foreign parts, the 
court agreed, that the ſuppoſition and' quaint legal fiction, which other. 
wiſe would avail, that it was in Londen or England, was abſurd, and the 
plaintiff could not ſupport his action. It was the fame in the caſe in 
Latch; for that was not on aplea to the juriſdiction, but the objection aroſe 
long after, and in a ſubſequent period of the cauſe : the judges there 
agreed, that if it appeared on the record, that the caſe was plainly and 


4 


of it. h 8 | 
Mr. Peckham has divided his argument into three heads: firſt, whether 


| a tranſitory action is capable of being brought in England, if the cauſe 


of that action ariſe beyond the feas : ſecondly, whether the plaintiff is 
capable of bringing ſuch action: and, in the third place, whether the 
defendant is a proper object of it. On the firſt of theſe queſtions it has 


and ſome caſes cited, where tranſitory actions, arifing abroad, are holden 
to be maintainable here. An action of falſe —— certainly is 
a tranſitory aclion: but, my Jord, the cafes cited from 12th Co. and Co. 
Lit. were not caſes of action for talfe imptiſonment, but debt upon bond. 
Theſe caſes were where the law, in the different countries, was the 


| ſame ; and they therefore come within the diſtinction laid down in the 


caſe before lord Camden. For, where the law of the different countries is 
foreign courts, and can be involved in no difficulty with 'reſpeR to the 


in foreign dominions, where the law of the foreign country is different 


by z and therefore evety inconvenience ariſes againſt their entertaini 


I | ſuch a ſuit. Mr. Pectham then cited the cafe of Parker againſt | 


ive, in this court, and obſerved, that there never was ky objection 
taken there, that the action would not lie. That caſe is different from 
the preſent. That was a caſe between Zaglih 7 and a caſe that was 
to be determined, not by the law of the EHI 


neland; and therefore is fti!l within the diſtinction I have laid dowa, 
and endeayoured to ſupport. Then the ſecond queſtion Mr. Peckham has 
made is, whether the plaintiff can maintain this action? The plaintiff, 
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| be ſays, is not an alien, but a natural-bera ſubject,” and us ſuch he owes 


1 


evidently out of their juriſdiction, they were bound to take notice 


been inſiſted, that an action of falſe: impriſonment is a tranſitory action; 


the ſame, this court may hold plea; it may do as much juſtice as the 
rules by which they are to decide. But in the caſe of tranſaRtions ariſing 


from the law of this kingdom, this court has no way of informing them 
| ſelves what the foreign law is, nor can they know what rules to decide 


| tes, (for that was not ſet 
| up as a defence, or at all intermixed with the caſe) but by the law 
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| there was no council at all. 


right wel. would be, if it were to hold in this caſe. How Is the king 
by the laws of England? Is it meant that this caſe is to be de- 
. 175 by the laws of England? If ſo, that would be injuſtice in the 
eng light; becauſe it would be condemning the defendant by 
4 155 when he was bound to regulate his conduct by a different. 
90 it I not true that the king of England can protect by the laws of Eng- 
1 only; for, in other places, a tranſaction muſt be tried by the laws 
ports place where it ariſes; and the king can, in other places, govern 
b other laws than thoſe of England: and I contend, this queſtion muſt 
be determined by ſuch laws, and not by the laws of this country, Mr. 
Prctham has then inſiſted, that this is a caſe between ſubject and ſubject. 
Tf he means it is between ſubject and ſubject, ſpeaking of the king of 
England, it is true; but Fabrigas is not a ſubject of this realm, nor ſub- 
[4 to be governed by the laws of this country, and therefore ſhall 
not avail himſelf of the laws of this country, The caſe in Salkeld, 
-4, was then cited, where the court of Chancery procceded againſt a 
bons ner; and the reaſon there given for ſo doing is, becauſe that court 
acts in per ſonam. But, my lord, that caſe does not appear to be at all 
Mended with foreign law ; nor is any thing there ſtated, which called 
on the court to determine that cafe by any other law than the known 


Jaws of this country, and the rules of their own court. The caſe in 


the gth Inſtitute was then endeavoured to be diſtinguiſhed from the pre- 


ſent, b inſiſting, that the ſubject-matter of that caſe was local: but 
that anſwer cannot hold. If it had been an action in a court of law, 
the anſwer would have been a good one ; becauſe an aQion of dower 
is local, and can only be tried in the county where the land lies: but 
that was a ſuit in Chancery, and not an action; and, as is ſaid in the 
caſe cited from Salke/d, the court of Chancery don't proceed againſt the 
thing, but a ainſt the perſon. . | 


en the laſt queſtion that has been made is, whether the defendant 


in this caſe is the proper ſubject of an action? My lord, Mr, Peckham 


has obſerved, I ſaid the governor was abſolute; but that he inſiſts is im- 

fible, becauſe there is no perſon who could delegate ſuch an autho- 
rity to him; that if he derived ſuch authority from wy one, it muſt be 
from the king; but the king, not being abſolute himſelf, could not grant 
ſuch authority to Mr. Meſiyn. If it be meant only, that the king is not 
abſolute in this country, I moſt readily accede to the propoſition ; but 
what the conſtitution of this country is, can be no argument to prove 
what is the ſtate or conſtitution of Minorca. That Minorca'is of a different 


| conſtitution, and is governed by different laws from what prevail in this 
country, is ſtated in the record; which record is deciſive upon that point, 


for the court cannot depart from it. It is there ſtated, that the arraval of 
St. Phillip's is ſubject to the immediate order of the governor, and to his 
order and direction only; for no judge, either criminal or civil, can in- 
terſere, or has any juriſdiction there, unleſs under his expreſs leave: 
therefore the argument, as to the authority or power of the king here, 


is totally foreign to the ſituation of the governor of Minorca, or the power 


or juriſdiction he has there, Then it is ſaid, it does not appear on the 
record, that the defendant did aQ as judge. This alſo muſt be decided 
by the record; and it is there ſtated, that the defendant was governor, and ſo 
being governor he cauſed the plaintiff to be taken, impriſoned, c. The caſe 
of Dutton v. Howell has been much obſerved upon, and the printed reaſons 
given in that caſe particularly ſtated ; but I do not perceive that caſe has 
been diſtinguiſhed from the preſent, Some of the reaſons alledged for the 
defendant there, are equally ſtrong in favour of the preſent defendant. 
It is faid, there never was ſuch an action maintained before; and if a 
governor beyond fea be charged here, he cannot defend himſelf, becauſe 
all the records and evidence are there, Mr. Peckham has not been able 
to produce one caſe, in which ſuch. an action as this has been main- 
tained before. But then another diſtinction he endeavoured to avail him- 
ſelfof is, that, in the caſe of Dutton and Howell, the action was for an 
att done in council, and therefore varied from this caſe, becauſe here 
I cannot ſee how that difference will at all 
ail Mr. Peckham's client. In the firſt place, in Barbadoes, there was a 
couneil,”and the governor had no power without the council: but is that 


the eule here? In Minorca, there is no council at all; and therefore, in 


councit'of Barbadoes. As to the neceſſity of pleading in abatement to the 


juriſdiction, it is very obſervable, ' that in the caſe of Dutton v. Hmuell, | 


the chunſel who argued in that caſe do not venture to rely upon that 
objeetion.” But they inſiſt further, that the juriſdiction cannot be exa- 
minen in the Zxchequer-Chamber, becauſe both the ſtatute and writ of 
error enprelsly provide againſt it; and therefore, ſay they, it is queſtion- 
able,” whether it can be infiſted upon in the houſe of lords: and it is ad- 
mitted-by them, that a queſtion might have been made on the trial of an 
due If one had been joined.” However, that queſtion was gone into in 


füllte a Grey, in this preſent cauſe, upon a motion for à new trial, 
bare been much relied upon; and his lordſhip is made to ſay, that if the 


| this Caſe, + wag ſtands in the fame ſituation as the governor and 


dovernor had ſecured the {meg plaintiff, merely for the ſake of a trial, 


i ee been different affair. In this caſe, I. apprehend it would be 


qUuiſullicient'for me, if the governor had a power of committing at 


ul; Tor if he had, that is ſufficient to prevent the defendant's being a 
reſpaſſer-by Tuch commitment: and the reaſonableneſs of the time for 
mu de was committed, would be a very different queſtion; for; if the 
or ag a power of committing, he has purſued that power, and 
neh is senen cannot be maintained. The next caſe that has been 


_- tord Bellamont's 'cafe in 24 Salkeld, which was an action againſt 
A. mor for what he did in that character: but that is ſimply-a motion 
Were dar. The merits of the caſe, or the propriety of the action, 
Wi deore the court, or at all entered into; nor was any objection 
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the houſe of lords, andethe final deciſion of the cauſe appears from the | on behall.of governor 


book; namely, that the judgment in that cafe was for the defendant, and | 
that ehe ackion could not be maintained. Then the words of lord chief | 


| 


193 
made to the juriſdiction of the court; and where a thing is not objected 
to, the caſe can never be an authority on the point: there is not one 
ſyllable ſaid about it; and therefore that caſe cannot have the leaſt 
weight whatſoever reſpecting this queſtion, Then Mr. Peckham cited 
the ſtatute of the 12th of William the third: but that was admitted by 
him to extend only to criminal proſecutions at the king's ſuit, and there- 
fore can have nothing to do with the preſent queſtion. The caſe of Con- 
ner againſt Sabine is as different from this caſe, as any one caſe can be 
from another, There the defence was put upon the ground, that the 
plaintiff was amenable to a court-mattial, The fact turned out otherwiſe : 
they ſtated a limited juriſdidion, and it appeared the plaintiff was not 
the object of that juriſdiction. Then it is ſaid, that Minorca is not a 
military camp, but that there are judges both criminal and civil. Here 
again I muſt have recoutſe to the record itſelf ; for there it is ſtated, that 
within the arraval of St. Phillip's, where this tranſaction occurred, there 
is no judge either criminal or civil; there is no power but that of the 
governor, Mr, Peckham obſerved, that it is ſtated in the record, that the 
inhabitants ſometimes claim protection from the law of England, as well 
as the law of Spain. It is fo ſtated } but what is ſaid further? Not that they 
ever have it allowed to them, or that they are governed by it; but it is 
expreſsly ſtated, that they are in general governed by the law of Spain? 
therefore the record does not prove, that the people in Minorca are g - 
verned by the ſame laws as the people here; but it does prove, that 
they are governed by laws which are totally different, and that within 
the arraval of St. Phillip's, the will of the governor is the law. Mr. 
Peckham then attacks the veracity of the record with reſpect to the dif- 
ferent diſtricts which there are within the iſland; and has inſiſted, that 
though in the execution of proceſs, &c. the law-officers may conſult the 
governor, or inform him what they are going to do, yet that they are 
not bound by law to do ſo, My lord, the record muſt, in theſe reſpects, 
alſo decide for us. It is there ſtated what the diſtricts are; that the ar- 
raval of St. Phillip's is diſtin from the others; and that no magiſtrates 
can come there, nor can any proceſs be executed there, without the go- 
vernor's particular leave. Mr, Peckham aſks, where is the authority that 
enables a governor to baniſh an innocent man? In the firſt place, as to his 
being an innocent man, it is not competent to this court to enquire whether 
he was innocent or not, or whether the governor was ſtrictly juſtifiable 
or not; but it is ſufficient to prove, that the governor had an authorit 

to impriſon. That authority appears upon the face of the record; for it 
is there ſtated that he was governor, and had every power, civil and mi- 
litary, and that all he did was in the character of a governor. "Theſe 
facts being proved, I ſubmit are a ſufficient bar to this action, and the 
court cannot go into the queſtion, whether the plaintiff was innocent or 
guilty, The laſt argument that has been relied upon by Mr. Peckham ' 


is, ſome other expreſſions of lord chief juſtice de Grey, in the courſe of this 


cauſe ; in which his lordſhip ſaid, that the witneſſes muſt have been miſ- 
taken in the account they gave of the eonſtitution and law of the iſland, 
Here it is impoſſible for the court to go out of the record: but theſe ob- 
*ſervations of lord chief juſtice de Grey go bigs! a great way towards 
proving the impropriety of maintaining ſuch an action here as the pre- 
ſent, Tr the account given by lord chief juſtice de Grey of the iſland be 
true, and I make no doubt it is, the conſequence is this: that even tho“ 
all the evidence was obtained in this cauſe that could be had; though 
perſons were called as witneſſes, who, from their ſituation, and the de- 
partments they had officiated in, wete moſt likely to be converſant with 
the law and conſtitution of the iſland ; yet that all the accounts that have 
been given are imperfect, erroneous, and unworthy of credit. That is 
the ſtrongeſt evidence of the impropriety of maintaining ſuch an action as 
this in England, For if, as lord chief juſtice de Grey ſays, the evidence 
that has been given of the foreign law in this caſe is not to be relied upon, 
but is all a miſtake; it may happen, and it muſt naturally be expected, 
that in every caſe which is brought here from foreign dominions, where 
the cauſe of action ariſes Fats, 5 all the evidence is abroad, and the 
court can get no other evidence of the law of the place than the looſe 
opinions of thoſe who have occaſionally been there; and the courts here 
having no eſtabliſhed legal mode of obtaining certificates from ſuch coun- 
try, properly authenticated, to ſay what the law there is, the ſame miſ- 
ks and inconvenience will ariſe, FF Bn 294 th fact cs Fog phy 
Therefore, on the whole, I truſt the court will be of opinion, that this 
action is improper, and ought not to be maintained here. mh 


Lord MansrFigeLD, *' © 


Let it ſtand for another argument, It has been extremely well argued _ + 
on both ſides, | „ e LLAe Teh 


On Friday the 27th January, 1775, it was very ably argued by Mr. 
Serjeant Glynn, on = Jar of Mr. abrigas, and by Mr. Serjeant alter, 
o/iyn : but as no new caſes were cited, we ſhall _ 
proceed to give the judgment of the court of King's Bench, which Was 
in ſubltance as followWe. J1ͤĩÄàw' . oC Fu 
gh # ,, ok p64 Ri by 
This was an action for an aſſault and falſe impriſonment by the de- 
fendant upon the plaintiff. And part of the complaint being for baniſh- _ 
ing him from the iſland of Minoma to Carthagena, in Spain, it was ne- * 
ceſſary for the plaintiff to take notice in the declaration of the real place 
where the cauſe of complaint aroſe; which he has ſtated to be at %% 
norca, with a videlicet in London, at St. Mary-/e-Bow. Had it not been 
for that particularity, he might haye ſtated it to have been in the county | 


of Middleſex ; but part of the complaint making the locality, where the 


, cauſe of action aroſe, neceſlary to be lated, being 'a banithment om, 


Minorca, to Carthagena, he ſtates it with this videlicet. To this declata- * 
tion the defendant put in two pleas ; firſt, nat guilty ; and then he pleads, © 
that he was e of Minorca, by letters patent friim the crown, and 
that the de 
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endant was rallibg ſedition and mutiny ; in conſequence of 
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deny that it would be a juſtification, in caſe it was true; but he denies | whatſoever, if it is not in the king's courts, But there is another ve 
the truth of the fact, and puts in iſſue whether the fact of the plea was | ſtrong reaſon alluded to by Mr. Serjeant Chun, which would alone be 00 
true. The plea avers, that the aſſault for which the action was brought | ciſive. This is a charge againſt him, which, though a civil injury, be 
_ aroſe in the iſland of Minorca, out of the realm of England, and no where | mixture of criminality in it: it is an aſſault; which is criminal by he 
_ elſe. To this the plaintiff has made no new aſſignment, and therefore | laws of England, and is an abuſe of that authority given him by the king 
by his replication he admits the locality of the cauſe of action. Thus ; 
then it ſtood upon the pleadings, When the trial came on, the plaintiff nion js triable by the courts within that dominion, yet the conſequence 
went into the evidence of his caſe, and the defendant went likewiſe into | the king's letters patent, which gives the power, muſt be tried here; for 
his evidence. But, upon the part of the defendant, evidence different | nothing concerning the ſeigniory can be tried in the place where it 1. In 
from any fact alledged in his plea of juſtification was given; and wit- | tl 
neſſes were called to prove that the diſtrict in Minorca called the arraval, | cerning the ſeigniory in their own courts; and therefore, though queſ. 
where the injury complained of was done, was not within either of the | tions concerning lands in the iſle of Man are triable in the courts of th, 
four precincts, but that it is in the nature of a peculiar liberty, more im- iſle of Man, yet wherever there is a queſtion concerning the ſeigniory, j 
mediately under the power of the governor, and that no judge of the | muſt be tried in ſome courts in England, It was fo held by the chief julticy 
ifland can exerciſe juriſdiction there without an appointment from him. | and many of the judges in the reign of queen Elizabeth, upon a queſtion 
That is the ſubſtance of their evidence. ariſing concerning the ſeigniory of the iſle of Han. Or whenever ther 
The judge left it to the jury upon the facts of the caſe; and they found | is a queſtion between two provinces in America, it muſt be tried in I. 
for the plaintiff; The defendant then tendered a bill of exceptions, upon | land, by ny to what was done with reſpect to the ſeigniories in Ia 
which bill of exceptions it comes before us. And the great difficulty I 
have had upon both theſe arguments is, to be able clearly to comprehend be tried in Englana, to ſee whether he has exerciſed legally and proper}y 
what queſtion it is that is meant 3 to be brought before the court | that authority given him by the king's letters patent, or whether he h;; 
for their judgment. If 1 underſtand the counſel for governor Moftyn abuſed that authority, contrary to the law of Englaud, which governs the 
right, what they ſay is this: the plea of not guilty is totally immaterial, a 
and the plea of juſtification is totally immaterial, for it appears on the | that, according to the nature of the caſe, let the cauſe of action ariſe u heft 
plaintiff's own ſhewing that this matter aroſe in Minorca ; and. the repli- | it may, that a man is not entitled to give every juſtification that ouyht tg 
cation to the plea admits it: and it likewiſe appears that the defendant | be a defence to him. If by the authority of that capacity in which he 
was governor. of Minorca; and as the impriſonment aroſe in Minorca by | 
the authority of the defendant, the judge ought to have ſtopped all evi- 
dence whatſoever, and have directed the jury immediately to have found 
for the defendant. Why ? There are three reaſons- given. One of them perhaps the court would have been of an opinion that it was a ſufficient 
inſiſted upon in the-firſt argument (but abandoned to-day) is, that the | anſwer, and he might have moved in arreſt of judgment afterwards, and 
plaintiff is a Minorguin; born in the iſland of Minorca, To diſpoſe of that taken the opinion of the court; but the court muſt be of opinion that it 
objection at once, 1 ſhall only ſay that it is wiſely abandoned to-day, | is a 
A Minorguin; what then? Has not a ſubje& of the king, born at Minorca, | in time of peace, was a reaſon for that ſummary proceeding, in taking 
2 a right to apply to the king's courts of juſtice, as a perſon born him up and ſending him out of the iſland. I could conceive caſes in 
within the ſound of Pois bell, in Cbeapſid: ? If there is no other objec- fp of war, in which a governor would be juſtified, though he acted 
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tion to him, would that make any? To be ſure not. But it is abandoned, cry arbitrarily, in which he could not be juſtified in time of peace, Sup- 
Wh, | pole 


ſo 1 ſhall lay it out of the caſe. in a ſiege, or when the French were going to invade Minorca, ſup- i1 
The other two grounds which are enforced to-day are, if I take them |'poſe that the governor ſhould think pope to ſend a hundred of the inha- co 
right but I am under ſome difficulties, becauſe they are ſuch propoſitions bitants out of the iſland, and that he did this really acting for the beſt: no 
that you may argue as well whether there is ſuch a court exiſting as | or ſuppoſe, upon a general ſuſpicion, he ſhould take people up as ſpies: co 
this which I am now fitting in the firſt is, that he was governor of wh upon proper circumſtances laid before the court for their judgment pl 
Minorca, and therefore for no injury whatſoever that is done by him, | and opinion, it would be very fit to ſee whether he had ated as the go- mi 
right or wrong, can any evidence be heard, and that no action can lie | vernor of the garriſon ought, according to the law of England and the wi 
againſt him; the next is, that the injury was done out of the realm : | juſtice of the caſe. But it is ſaid, if there is a law in the garriſon, or if tit 
I think theſe are the whole amount of the queſtions that have been laid | he acts as the Span governor might have done before, how is that to be re; 
before the court. Now as to the firſt, there is nothing ſo clear as that in an | known here? How Why, there are ways of knowing foreign laws as well ar 
action of this kind, which is for an aſſault and falſe impriſonment, the | as our own, but in a different manner: it muſt be proved as a fact, and in in, 
defendant, if he has any juſtification, muſt plead it; and there is nothing | that ſhape the court mult aſſiſt the jury in finding out what the law really he 
more clear than that, if the court has not a prone) juriſdiction of the | is. Suppoſe there is a French ſettlement (there is a caſe in point of the N 
matter, he muſt plead to that juriſdiction, and he cannot take advantage of | ſort I am ffating) which depends upon the cuſtom of Paris; why, we th 
it upon the general iſſue : ' therefore, upon that ground, at once lay | muſt receive witneſſes with regard to it, to ſhew what the cuſtom is, juſt qu 
out of the caſe every thing relative to the arraval; for if he ated as a | as you receive evidence of a cuſtom with reſpect to trade. mi 
judge, it is ſynonimous to.a court of record: and tho” it ariſes in a fo- The Judges in the courts of England do determine all caſes that ariſe in i 
reign country, where the technica] diſtinction of a court of record does | the plantations, all caſes that ariſe in Gibraltar or Minorca, in Ferſsy or bo 
not exiſt, yet if he ſat in a court of juſtice, and ſubject to a ſuperior re- Guernſey, and they muſt inform, themſelves by having the law ſtaſed to lik 


view, it is within the reaſon of the law of England, which ſays, that ſhall | them. As to ſuggeſtions with regard to witneſſes, the plaintiff mutt prove m 
be a juſtificgtion; and he would, if he had acted according to the law of | his caſe, and the court muſt take care that the defendant is not ſu- T 
the land, be entitled to à juſtification in the fact that is complained of ; | priſed, and that he has a fair opportunity, of bringing his evidence, if it tri 
but that muſt be pleaded. If an action is brought againſt a perſon who is | is a caſe pr oper in other re ſpects for the juriſdiction of the court. There co 

2 judge of record, he muſt lay it before the court, by way of plea and juſ- | may be ſome caſes ariſing: abroad, which may not be fit to be tried here; if 
tification, that he was a judge. I don't lay a-ſtreſs upon the word record, | but that cannot be the caſe of a governor injuring a man, contrary to the 

: but there is no colour upon the evidence that he acted as a judge of a | duty of his office, and in violation of the truſt repoſed in him by the king's 
court of juſtice; therefore every thing {ated relative to the arraval, which commiſſion. If he wants to ſend for witneſſes to prove his juſtification, 
is tated in the bill of exceptions, is nothing at all to the purpoſe, The | and applies to the court, they will do what this court did in a caſe of a 
firſt point thatT ſhall begirf with is the ſacredneſs of the perſon of the go- | criminal. proſecution. which aroſe.in Scotland. This court forced the pro- 
vernor. Why, if that was true, and if the law was fo, he muſt plead it. ſecutor. (and would have put off the trial, from day to day if he had not 
This is an action of falſe impriſonment : primd facie, the court has juriſ- | ſubmitted to it) to ſuffer. the witneſſes, to be examined by a;commiſſion 
, diftion. If he was guilty of the fact, he muſt ſhew a ſpecial-matter that | where the cauſe aroſe, who could not be compelled to come here, The 
he did chis by a proper authority. What is his proper authority ? 'The | court obliged them to come into. theſe terms; or, if they did not, it is 


king's commiſſion to make him governor. Why then, he certainly muſt | matter of courſe, in aid of a trial at law, to apply upon a real ground, and aQ 
. | ws. it : but, however, I will not reſt the anſwer upon that. It has been | not upon a fictitious pretence of delay, to a court of equity to have a com- is 
 / fingled out, that in a colony that is beyond the ſeas, but part of the do- | miſſion and injunction in the mean time; and the court will certain) cal 
. _ minlons of the crown of Eügland, though actions would lie for injuries | take care that juſtice ſhall, be done to the. defendant as well as to the for 
committed by other perſons, yet it ſhall not lie againſt the goyernor. | plaintiff, who muſt come with witneſſes to prove his:caſe ; and therefore, ma 
Now I fay, for many'reafons, if it did not lie againſt any other man, it | in every light in which I ſee this matter, it holds emphatically in the pat 
ſhall moſt eniphaticallylic againſt the governor. In every plea to'theju- | caſe of a governor, if it did not hold in reſpect of any other man within. ver 
riſdiction, you mult ſtate a juriſdiction ; for if there is no other method of the colony, province, or garriſon. But to make queſtions upon matters of tio 
trial, that alone will give the king's courts juriſdiction. If an action is | ſettled law, where there haye been a number of actions determined, * 
brought here for a matter ariſing in Malis, you muſt ſhey the juriſdiction of 2 neyer entered into a man's head to diſpute to lay down in an ces 
the court in Malu: and in every caſe to repel the juriſdiction of the king's | Exgliſb court of juſtice ſuch monſtrous propoſitions. as that a governof, the 
courts, you muſt ſhew a better and a more proper erg Now in this | acting by virtue of letters patent under the great ſeal, can do what be is 
caſe no other juriſdiction is ſhewn, even by way of argument; and it is moſt | pleaſes; that he is accountable only to God and his own con ſcience—and is 
certain, that if the king's courts cannot hold plea in Fuch a caſe, there is no. to maintain here that every governor. in every place can act abſoluteſy; wa 
other court upon earth that ex d6 it for i is truly faid, that» governor is | that he may, ſpoil, plunder, aff, their. bodies, and their iberry, un) » IN mi 
in the nature of a viceroy, and, of neceſlity, part of the privileges of the | accountable to, nabody-—is docttine not to he, maintained ; for if be? Wl Gt 
ing are communicated to him during the time of his government. No not accountable in this; court, he is accountable no-where. The king in 4 
criminal proſecution lies againſt bim, and no eivil gction will lie againſt | couhall has no juriſdiction ot this mattet B; they cannot do it in any (145 1 
him; becauſe, what would the conſequence be? 98 7 if a civil action lies they cannot give damages, they cannot give reparation, they cannot pu- * 
againſt bim, and a judgment obtained for damages, he might be taken up] nich, they cannot hold plea in any way. Wherever complaints have beef 10 
fand put in priſon on acapies ;* and therefore, locally, during the time of his | before the king in council, it has been with a. view to remove the go- & 
Igoverntnent, the courts in the iſland cannot hold plea againſt him, But in. | veroory it has 446 with a view to take the commiſſion from him which he ; 4 
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© - © this peculiarcale, it is ſaid to have happened in the arraval, Why, it is ſtated | held at the pleaſure of the crown. But ſuppoſe he holds nothing of tbe 
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4 ſuppoſe his vernment is at an end, and that he is in England, 
e e iſdiAion to make fepatation to the party injured; they 
4 4 0 iction to puniſh in any ſhape the man that has committed 
er how can the arguments be ſupported, that, in an empire ſo 
pervert as this, every governor in every colony and every province be- 
longing to the crown of Great-Britaiji, ſhall be abſolutely deſpotic, and can 
30 mofe be called in queſtion than the king of France? and this after 
there have been multitudes of actions in all our memories againſt go- 
verhors; and nobody has been ingenious enough to whiſper them, that 
they were not amenable. $0) Oe, | 
or 4 caſe in Salteld, cited by Mr. Pckhain, there was a motion for a 
at bar in an action of falſe impriſonment againſt the governor of 
Newark; and it was deſired to be a trial at bar, becauſe the attorney-ge- 
neral was to defend it on the part of the king, who had taken up the de- 
fetice of the governor. That cafe plainly ſhews that ſuch an action ex- 
ed; the attorney-general had no idea of a governor's being above the 
law: Juſtice Powell ſays, in the caſe of Way and Yally, in 6 Modern, that 
ah action of falſe impriſonment had been brought here againſt the go- 


wete given in evidence. The governor of Jamaica in that caſe never 
thought that he was not amenable. He defended himſelf. He ſhewed, I 
ſuppoſe, by the laws of the country, an act of the aſſembly which juſ- 
tined that impriſonment; and the court received it, to be ſure, as they ought 
0 d, Whatever is a juſtification in the place where the thing is done, 
ought/to be a Juſtification where the caſe is tried. I remember (it was 
iy in my time; I was counſel in it) an action againſt en Sabine, 
and he was I ably defended. Nobody thought the action did not lie 
ainſt him. He was governor of Gibraltar, and he barely confirmed the 
ſaritence'of a court-martial, which tried one of the train of artillery by 
martial law. Governor Sabine affirmed the ſentence, This plaintiff was a 
carpenter in the train, It was proved at the trial, that the tradeſmen that 
followed the train were not liable to martial law ; the court were of that 
pinion; and therefore the defendant was guilty of a treſpaſs in having a 
ſhare in that ſentence which puniſhed him by whipping, There is an- 
other caſe or two, but they don't occur to me at preſent. „ 
Let us ſee now what the next objection is, with regard to the matter 
ariſing abroad; and that is a general objection, that as the matter aroſe 
abroad; it cannot be tried here in England. There is a formal diſtinCtion that 
prevails in our courts, and likewiſe a ſubſtantial one as to the locality of 
trials. The ſubſtantial diſtinction is, where the proceeding is in rem, 
and where the effect of the judgment cannot be had if it is laid in a wrong 
lace. That is the caſe of all ejectments where poſſeſſion is to be de- 
pere by the ſheriff of the county: and as trials here are in particular 
counties, the officers are county officers ; therefore the judgment could 
not have effect if it was not laid in the proper place and in the proper 


pleat zuſtice could be done, let it be laid in what county it might; that is 


county. But there likewiſe is a formal diſtinction, where, perhaps, com- 
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face of it to be dated at fort St. George in the Eaft-Indies. 
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the bond; it is a vatiante; What does the law in that caſe ? (and it had 


done it for hundreds of years) Why; the law invented a fiction, and has 


ſaid, * You ſhall ſet out the deſcription truly, and then give a venue only 
for form for the trial; videlicet, in the county of Middleſex, or any other 
county you pleaſe.” Did any judge ever think that when the declaration 
ſaid, in fort St. George in Cheapſide, that the plaintiff meant that it was in 
Cheapſids No; it is a fiction in form: every country has Its forms: it is 
for the furtherance of juſtice that theſe fictions were invented; to get rid 
of formalities; to further and advance juſtice; This is a certain rule: 
You never ſhall contradi& the fiction ſo as ts defeat the end for which 
it was invented, but you may contradit*it for every other purpoſe; 
Now this fiction is invented barely for the mode of trial; to every 
other purpoſe you ſhall contradict it, but not for the purpoſe of ſaying, 
You ſhall not try it. It is juft like that queſtion that was long agitated 
and finally determined ſome: years ago, upon a fiction of the teſte of writs 
taken out in the vacation, which bore date as of the laſt day of the term. 
That is a fiction of the court; You never ſhall contradict that fiction, and 


| (imo the truth of the caſe, to deſtroy the writ, and ſhew it a bad writ. 
vernor of Jamaica for an impriſonment there; and the laws of the country | 


hy? Becauſe the court invented the fiction to make the writ good, for 


the furtherance of juſtice, that it may appear right in the form; but for 


every other purpoſe in the world you may contradict it. I am ſorry to 


obſerve there are ſome ſayings which have been alluded to, inaccurately 


taken down. Perhaps there were ſhort-hand writers in thoſe days, as 
there are at preſent, who miſtake every word they hear, and, being unable 
to correct it, have printed it improperly: but to ſay, that as men they 
have one way of thinking, and as judges they have another, is an ab- 
ſurdity. No; they meant to ſupport the fiction. I will mention a caſe 
or two to ſhew that is the meaning of it, There is a caſe in 6 Modern 208, 
of Roberts and Harnage. The plaintiff declares, that the defendant became 
bound to him at fort St. David's in the Eaſfl-Indies at London, in ſuch a 


bond. Upon demurrer the objection was, that the bond appeared to have 


been ſealed and delivered at fort St. David's in the Eaft-Indies, and 
therefore the date made it local ; and, by conſequence, the declaration 
ought to have been of a bond made at fort St. David's in the Eaſt- Indies, 
viz. at Ilington in the county of Middleſex, or in ſuch a ward or pariſh in 
London; and of that opinion was the whole court. You ſee how this 
caſe is ſtated, But I will ſtate it from another book, where it is reported 
more truly; I mean in lord Raymond, 1042. There it is ſtated thus, It 
appeared by the declaration, that the bond was made at London, in the 
ward of 142 Upon oyer, the bond was ſek out, and it appeared on the 
he defendant 
pleaded the variance in abatement, and the plaintiff demurred, and it 
was held bad; but the court ſaid, that it would have been good, if laid 
at fort St. George in the EA-Indies, to wit, at London, in the ward of 
Cheap, What was the objection there? Why, they had laid it falſely, 
They had laid the bond as made at London. The bond is produced, and 
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appears to be made at another place: that is a variance. You mult take 
o- mere matter of form as to caſes that ariſe within the realm: but even | the bond as it is. Then how do you get to trial? Why, introduce a fiction, 
Ie with regard to matters that ariſe out of the realm, to be ſure there is a diſ- and the formality gives 2 the trial in that county by the videlicet, and 
if tinction of locality too; for there are ſome caſes that ariſe out of the | the bond is truly deſcribed, A caſe was quoted from Latch, and a caſe 
de realm, that ought not to be tried any where but in the country where they | from Lutwyche, on the former argument; but I will mention a caſe poſ- 
ll ariſe, as the caſe alluded to by ſerjeant Waller. If there is a ſort of fight- | terior in point of time, where the court took it up upon the true ground, 
in ing in France between two Frenchmen, and they happen both caſually to be | where both theſe caſes were cited, and no regard at all was paid to them; 
ly hereß and an ation of aſſault js brought by the one againſt the other, which | and that is the caſe of Parker and Crook, 10 Modern 255. This was an 
Ie charge a criminality too, that it is done againſt the king's. peace, and action of covenant upon a deed. indented, It was objected to the deela- 
ve the laws and cuſtoms of England; in that caſe it may be a very material | ration, that the defendant is ſaid in the declaration to continue at fort 
it queſtion whether that could be maintained here: for though it is not a eri- St, George in the Eg/f-[ndies; and upon the vyer of the deed it bears date 
minal proſecution, yet it has that ſort of criminality that, perhaps, without | at fort St. George; and therefore the court, as was pretended, had no 
in iving an opinion, it ought to be tried by the laws of that country where | juriſdiction. Latch, fol. 4. Lutwyche, 56. Lord chief juſtice Parker ſaid, 
Or both parties are ſubjects ; it may be a ſubſtantial objection of locality. 80 that an action will lie in England upon a deed dated in foreign parts, 
to likewiſe, if it is concerning an eſtate in a foreign country, where it is a | or elſe the party can have no remedy ; but then, in the declaration, a 
Ve matter of title and not of damages, it may be a ſubſtantial diſtinction. | place in England muſt be alledged, pro fem: Generally ſpeaking, the 
[- There is likewiſe a queſtion of form, and that ariſes upon the trial; for |: deed, upon the oyer of it, muſt be conſiſtent with the declaration; . in 
it trials in England being by a jury, and the kingdom being divided into | theſe caſes propter neceſſitatem, if the inconſiſtency be as little as poſſible, 
re counties, and every county, in reſpect of trial, conſidered almoſt as | not to be regarded: as here, the contract, being of a voyage which was 
1 a ſeparate, Kingdom or principality, it is e neceſſary that there | to be performed from fort St. George to Great-Britain, does import, that 
he mould be ſome county 5 the action is particularly brought, that there fort St. George is different from Great- Britain: and after taking time to 
's may be a proceſs to the ſheriff of that county, to bring a jury from thence to. | conſider of it, in Hilary-Term the plaintiff had his judgment, notivich- 
I, Ait; and that is matter of form, which goes to all caſes that ariſe abroad. | ſtanding the objection. Why then, it all amounts to this ; that where 
L But the lay makes a diſtinction between tranſitory actions and local ac- | the action is ſubſtantially ſuch a one as the court can hold plea of, as the 
on tions, If the matter which is the cauſe, of a tranſitory, action atiſes | mode of trial is by jury, and as they muſt be called together by proceſs 
ot within the realm, it may be laid in any county; the place is not material: | directed to the ſheriff of the county, matter of form is added to the 
Jil and if an impriſonment in Midaleſer, it may be laid in Surrey; and though | fiction, to ſay it is in that county; and then the whole of the. inquiry is, 
he Proved to be done in Middleſex, the place not being material, it does not at | whether it is an aQion that ought to be maintained. But can it be 
2 all prevent the plaintiff recovering damages: for the place of tranſitory | doubted, that actions may be maintained here, not only upon contrufts, ' 
id actions is never material. But where, by particular acts of parliament, it | which follow the perſons, but for injuries done by ſubject to ſubjet; * 
n is made. ſo, as in the caſe of churchwardens and conſtables, and other | eſpecially for injuries where the whole that is prayed is a reparation in \ 
ly caſes that require the action to be brought in the county; there, by the damages, or ſatisſaction to be made by proceſs againſt the perſon or his 3 
he dee of the act of parliament, the objection is fatal: but otherwiſe it effects within the juriſdiction of the court? We know it is within every - 4 
ty may be laid in any county in England, let it be done where it will: the | day's experience. I was embarraſſed a great while to find out whether it 4 
he Parties have an ee of »ppiying to the court in time to change the | was really meant to make a queſtion of it. It is ſo in ſea-batteries; but 1 
in Venue. But if they go to trial without it, that is no objection ; and all ac- | is it to be ſuppoſed that the judge thought it happened in Cheapfide, when I 
of Lions of a tranſitory nature that ariſe abroad may be laid as happening in | the party proves where the place was ? In ſca-batteries, the plaintiff often i 
iy an Engliſh county, But there are occaſions which make it abſolutely ne- lays the injury to have been done in Middleſex, and then proves it to de 3 
n ceſſary to ſtate in the declaration, that it really happened abroad; as in | done a thouſand leagues diſtant, on the other fide of the ie, There 3 
„ Ie eite of ſpecialties, where the date muſt be et forth. When an action are caſes of offences on the high-ſeas, where it is of .necdſlity to lay in 3 
he is brought upon a ſpecialty which bears a date, if that ſpecialty {| the declaration, that it was'donie upon the high-ſeas; as the taking of a 7 
id {et "out, or if ofer is prayed of it, by which the place where it ſhip as a prize. There is a cafe of that ſort vccurs'to my memory: — the 1 
5 as made muſt appear; if the declaration. ſtates it to have been reaſon I remember it is, becauſe there was à queſtion abbut the juriCſ- 'Y 
i mice at Vminffer, in Middleſex, and eee the deed it bears diction. There likewiſe was an action of that kind before lord chief I 
is date at Brngal, there is a variance between the deed. and the de- juſtice Lee, and another before me, in Which I quoted that deter- 3 
in alen, which makes it appear to be a different inſtrument. I don't put || mination, to ſhew that when the lords commitlioners of prizes 1 
+ eraſe, "though" there ate ſome in the books that ſeem to me to | have given judgment, that is concluſive in the afionz aud Tikewile, - 3 
u- ie confounded” the ſtatute of the 6th of Richard the ſecond, therefore] when they have given judgment, it is "concluſive as to che 'cofts, whether "24 
en Ion'e put the objeHion upon the 6th of Richard the ſecond; but it goes they habe given coſts or not. But how is that i Aion Jaid 7 Ti „ = 
- WW pps cis: if you don'r fate the true date er true deſeription of | to be lid, that hi ff was takin ef fare bn the kighſeas, Gill 2 J 
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Cbrapſide. Now is it ſeriouſiy contended, that the judge and jury, and 
counſel, who. tried —— fancied that ſhip was failiny in Cheapfide? 
o; it is plain ſenſe; the ſhip was taken upon the high-ſeas; for which 
an action lies in England; ànd you ſay in. C „Which is ſaying no 
more * that, I pray this action may be tried in London; it is plainly un- 
derſtood : but if you offer reaſons of fact contrary to the truth of the 
caſe, there is no end of the embarraſſment. At the laſt ſittings," there 
were two actions brought by 0 Arnienian — — and 
treſpaſs in the-Za/t+ Indies, aud they are very ſtrong authorities. 'Serjeant 
Ghun ſaid, that 185 defendant, Mr. 2 was ably aſſiſted. So he 
was, and by men who would have taken the objection, if they thought 
it had been maintainahle: and that was after this caſe had been * —— 
once; yet the counſel did not think it could be ſupported.” Mr. Verelſt 
w os hone been ta have made the objection: be would not have 
Le it to a jury, if he could have ſtopped them ſhort, and faid, Vou ſhall 
not try it at all. I have had ſome actions before me, rather going further 
than theſe: tranſigry actions; that is, going to eaſes which in England 
would be local actions: and I remember one, I think it was an action 

' brought againſt captain Gambier, who by order of admiral Bſcaten had 
pulled down. the houſes of ſame ſuttlers who ſupplied the navy and ſailors 
with ſpirituous liguors ; and-whether the act was right or wrong, it was 
certainly done with a good intention on the part of the admiral, for the 
ſailors beach — by it. They were pulled down. The captain 
was inattentive enough to bring the gentleman over in his own ſhip, who 
would never have got to England otherwiſe; and as ſoon as he came 

- here, he was adviſed that he ſhould bring an action againſt him. He 
brought his action, and one of the counts in the declaration was for 
pulling down the houſes, The objection was taken to the count for 
ulling down the houſes; and the caſe of Skinner and the Zaft-India 
ompany was cited in ſupport of the objection. On the other ſide, they 
—— a. manuſcript note, a caſe before lord chief juſtice Eyre, 
where he over - ruled the objection ; and I over-ruled the objection upon 

p this principle, that the reparation, here was perſonal, and for damages; 
that there would be a failure of juſtice, for it was upon the coaft of 

' Nova-Scatia, where there were no regular courts of juſtice, but if there 
had been, captain Gombrer _— never go there again; and that the 
[reaſon of loeality in ſuch an action in Exg/and. did not hold in this caſe. 

I quoted a caſe of an injury of that ſort in the E- Indies, where even 

in a court pf equity lord Herdwicke had directed ſatisfaction to be made 
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| there were large damages given againſt Gambier, I do not 5 it for 
the opinion 1 was of there, becauſe that opinion is very likely to he 


jven againſt captain Gambier : and though he was not at the exper 
for be led b the orders of admiral By [bog yet the admiral's a, 
ſentatives paid the expence, therefore their inclination was to have gat 
rid of that verdict if they could; but there, never was any motion for , 
new trial. I recollect another cauſe that came on before me: that was 
the cafe of aUmiral Pallifer; there the very giſt of the action was loca), 
It was for deſtroying fiſhing-huts upon the Labrador-coaſt. It was a nice 
ueſtion; when the Canadians ſettled, and when they had a right to ix, 
It was a diſpute between them and the fiſhermen in England. The cauſe 
went on a'great way: the defendant would have eee it ſhort at 
once, if he could have made that obhjection; but that objection was not 
made. There are no local courts among. the Eſfuimaux Indian, upon 
that part of the Labradur-coaſt. Whatever injury had been done there b 
any of the king's officers would have been 05 ther without redreſs, if 
that objeCtion of locality would have held: and the conſequence of that 
| circumttance ſhews, that where the reaſon. fails, even in actions which 
in England would be local actions, yet that does not hold to places be- 
yond the ſeas within the king's dominions. That of ,admiral Palliſey's 
went off upon a propoſal of a reference, and ended by an. award. But 
as to tranſitory actions, there is not a colour of doubt but that every ac. 
tion that is tranſitory may be laid in any county in England, though the 
matter ariſes beyond the ſeas: and when it is abſolutely neceſſary to lay 
the truth of the caſe in the declaration, there is a fiction of law to aſſiſ 
you, and you ſhall not make uſe of the truth of the caſe againſt that fic. 
tion, but you may make uſe of it to every other purpoſe. I am clear] 
of opinion not only againſt the objections made, but that there does not 
appear a queſtion upon which the objections could ariſe. 


LY 


dered, that the judgment ſhould be affirmed. 


In conſequence of the above judgment, on Saturday the 4th day of 
February 1775, the gentlemen who were bail for governor Maſyyn, to 


prevent his eng taken in execution and carried to priſon, were obliged 
a 


to pay to Mr. Fabrigas the ſum of 3000 J. for his damages, and 159, 


which the court amerced the governor in coſts. 


in damages. That caſe was not fully argued ; but this was argued, and 


20th, and 22d Days of April, 1776. 


; Monday, April the 15th, 1776. | | 


n the court erecied in miner. Hall, for the trial of Elizabeth ducheſs- | 
hs dowager of King/ton, for bigamy. 


'& BOUT ten of the clock the lords came from their own houſe into 

& the court erected in JYe/imin/fier-Hall, for the trial of Elizabeth. 
ducheſs-dowager of Xingſlon, in the manner following: 

| The lord high ſteward's gentlemen attendants, two and two. 


oy : 


' The clerks aſſiſtant to the houſe of lords, and the clerk of the par 
= iament. 5 oy 8 | 

8 Clerk of the crown in Chancery, bearing the Kings commiſſion to the 
lord high ſteward, and the clerk of the crown in the King's Bench.  ' 


- 


= 


The peers eldeſt ſons, two and two. 
Peers minors, two and two. 5 ; 

_ Cheſter and Somerſet heralds, | 
Four ſerjeants at arms with their maces, two and two. 


The yeoman-uſher of the houſe, 7 5 | 
The dare two and two, beginning with the youngeſt baron. 

he biſhops, two and „ * ord „ 3454 
he viſcounts and other peers, two and two. en |; 


The Judges, two and two, 


The archbiſhop of York and the archbiſhop of Canterbury. | 
Four ſerjeants at arms with their maces, two and two. WS 
The ſerjeant at arms attending the great ſeal,/and purſe-bearer. 
_—= a” the white ak before the lord high fleward, + 
., chancellor of Great-Britain, lord high ſteward, 
2 | | » Ek 6a > K . 


* 
upon the 
4 11 2 
. 
41 N 


1 
4- 
; 
; 
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wr 29+ 


* 
* 


; * vas. 


tothe lord high ſteward in his hand, and the c 


The maſtergin Chancery, two and two. | 1 8 
„ Ke Tord High Steward. His majeſty's commiſſion is about to be read: your 

lordſlips are deſired to attend ro it in the uſual manner; and all others are 

likewiſe to ſtand up uncovered while the commiſſion is reading. 


I 


then married, and t Of | 
{ dering tat juſtice is an excellent yirtue, 


XXX. The Trial of | EL1ZABBTH. Ducbeſi- Dowager of. Kingſton, for Bigamy, before | the Rioht 
Hen. the Houſe of. Peers, in Weſtminſter-Hall, in full Parliament aſſembled, 1575, 1675, 19th, 


Ii, trial was printed under an order of the houſe of lords. ] 


The clerk of the crown in Chancery, diy his majeſty's commiſſion 

| erk of the crown in the 
King's Bench, ſtanding before the clerk's table with their faces towards the 
ſtate, made three reverences ; the firſt at the table, the ſecond in the mid- 


way, and the third near the woolpack ; then kneeled down; and the 
clerk of the-crown in Chancery, on his knee, preſented the commiſſion to 


the lord high ſteward, who delivered the ſame to the clerk of the crown in 
the King's Bench to read: then riſing, they made three reverences, and re- 
turned to the table. And then proclamation was made for ſilence, in this 


manner: 


Serjeant at army, Oyez, oyez, oyez ! Our ſovereign lord che king 


ſtrictly charges and commands all manner of perſons to keep ſilence, upon 
pain of impriſonment. c 27 | 


8 * 


* * . 


All the peers uncovered themſelves; and they, and all others, ſtood up 
uncovered, while the commiſſion was read. Mun ar : 


Gase Ki 


EORGE thethird, by the grace of God of Great-Britain, France, 
and /reland king, defender of the faith, and ſo forth. To our right 


The lord privy ſeal and lord preſident. I | truſty and right well-beloved couſin. and counſellor Henry earl Bathurf, 
| our chancellor of Great-Britain, greeting. Know ye, that whereas Eliza- 

| 3oth the wife of Auguſlus Fobn Y: 

Hanover=Square, in our 8 of Middleſex, eſquire, before our juſtices of 


„late of the pariſh of St. George, 


oyer and fer miner, at Hicks's-Hall, in St, Jobn- Street, in and for our count) 
of Middleſex, upon the oath of twelve jurors, good and. lawful men of the 
oo Oy 5 N ou and there 8 on args a to enquirt 
| N 8 I for us for th of the ſaid county, ſtands indicted of polygamy 2 

1 s royal highneſs the duke e his train borne. \ | feloniouſly marrying Evelyn Pierr 5A late duke of y 745 ig The dei 


nd 
wife of the ſaid fugufur Fobn He Fo 
te e Lal ugnu us enn TY 2 we,. con — 
25 Pe to the 


* 


- 


erroneous ; but I quote it for this reaſon, that there were large damage 


rie 


The other judges declared themſelues of the ſame opnian, and the court or. 


Moſt High, 


outrſl 


agg being willing that the ſaid Elzabeth, of and for the felony whereof ſhe 
ig indicted as aforeſaid, before us, in our preſent parliament, according to 
the law and cuſtom of our kingdom of Great-Britain, may be heard, exa- 
mined, ſentenced, and adjudged ; and that all other things which are ne- 
cellary in this behalf may be duly exerciſed and executed; and for that 
che office. of high ſteward of Great-Britain (whoſe preſence in this behalf is 
red) is now vacant (as we are informed) we, very much confiding in 
bur ifidelitys prudence, provident circumſpection, and induſtry, have for 
this cauſe ordained and conſtituted you ſteward of Great-Britain, to hear, 
extcute; dfidexerciſe for this time the ſaid office, with all things due and 
belonging to the ſame office in this behalf: and therefore we command 
that you diligently ſet about the premiſes, and for this time do exer- 


<iſe #nd/execute with effect all thoſe things which belong to the office of 


neſs whereof we have cauſed theſe our letters to be made patent. Witneſs 
outfelf.at Megumi nſter, the fifteenth day of April, in the ſixteenth year of 


our reigh» Pe ve 3 
By the KING himſelf, ſigned with his own hand. 
e 0091 5 - Yorke.” 
Serjeant at arms. God ſave the king Wo an 
Then Garter, and the gentleman-uſher of the black rod, after three re- 
verences, kneeling, jointly preſented the white ſtaff to his grace the lord 
| high ſteward: and then his grace, attended by Garter, black rod, and the 
arſe- bearer (making his proper reverences towards the throne) removed 
from the woolpack to an armed chair, which was placed on the uppermoſt 
| ſtep but one of the throne, as it was prepared for that purpoſe ; and then 
ſeated himſelf in the chair, and delivered the ſtaff to the gentleman-uſher 
| of the black rod on his right hand, the purſe-bearer holding the purſe on 
| his left. ; 45s rw ak 
| Clerk of the Crown. Serjeant at arms, make proclamation, 

Serjeant at Arms. Oyez, oyez, oyez ! Our ſovereign lord the king 
| Ariftly charges and commands all manner of perſons to keep ſilence, upon 
pain of impriſonment. 5 *% wy 

Then the clerk of the crown, by direction of the lord high ſteward, read 
the certiorari, and the return thereof, together with the caption of the 
indictment, and the indictment certified thereupon, againſt Elizabeth 


ducheſs-dowager of King/ton ; in bæc verba : 


* ORG E the third, by the grace of God, of Great-Britain, France, 
and Ireland king, defender of the faith, and fo forth. To our juſtices 
| of eher and terminer, at Hicks's-Hall, in St. Fohn-Street, in and for our 
county of Middleſex, and to every of them, greeting. Webeing willing, 
for certain reaſons us thereunto moving, that all and ſingular indictments 
of whatſoever felonies whereof Elizabeth calling herſelf ducheſs-dowager 
of King/ton, by the name of Elizabeth the wife of Auguſtus John Hervey, 
| late of the pariſh. of St. George, Hanover-Square, in the county of Middleſex, 
| eſquire, is indicted before you (as is ſaid) be determined before us in our 
parliament, and not elſewhere ; do command you and every of you, that 
or one of you do ſend under your ſeals, or under the ſeal of one of f 
you, before us in our preſent parliament, immediately after the receipt of 
this our writ, all and ſingular the indiftments aforeſaid, with all things 
touching the ſame, by whatſoever name the ſaid Elizabeth is called in the 
ſame, together with this writ, that we may cauſe further to be dohe 
thereon what of right and according to the law and cuſtom of England 
we ſhall ſee fit to be done. Witneſs ourfelf at Veſimin er the eleventh 
day of November, in the ſixteenth year of our reign, 5 | 
185 | ' Wa Th ore. 


j 


To the juſtices of oyer and terminer, at Hicks's: Hall, 
in St. Toba - Street, in and for the county of Midale- 
ſex, and to every of them, a writ of certiorari to 
eertify into the upper houſe of parliament the in- | 

dictment found againſt Elizabeth calling herſelf N 
ducheſs-dowager of King/ton, by the name of Eliza- | 

- beth wife of Auguftus 
. turnable immediately 


fo # Hervey, for bigamy, re- 
fore the king in parliament. Laie e 
By order of the lords ſpiritual and temporal in parliament aſſembled. | 


The execution of this writ appears by the ſchedules and- indiAment to 
this wrivannexed. = y 6 Ke | 


Theanfwerof fir John Hawkins, knight, one of the juſtices within-writteni, 


Middlfex: N it remembered, that at the general ſeſſion of oyer and 
N 3 B ter miner of our lord the vip. holden for the county of 
Midllefex, at Hicks's- Hall, in ec Street, in the ſaid county, on Monday 
the-ninth-Jday of January, in the fifteenth year of the reign of our ſovereign 
lod:Gtrgethe third, king of Grin Britain, and ſo forth, before fir Fohn 
Hawking, knight, John Cox, David Wilmot, John Brettell, efquires, and 
others their fellows juſtices of our ſaid lord the king, aſſigned by his ma- 
jeſty's. letters patent under the great · ſeal of Great- Britain directed to ſame 
juſtices named, and others in the ſaid letters named, to enquire 
moretully'the truth by the oath of good and lawful men of the ſaid _ 
of Middleſex, and by other ways, means, and methods by which they ſhall 
or may better know (as well within liberties as without) by whom the 
uin dog ane matter may be better known, of all treaſons, miſpriſions of 
tenſdn, in ſurrect ions, rebellions, pour pains clippings, wathings, 
alle colnings; and other falſities of the money of Great-Pr itain and other 
—_ ind dominions whatſoever, and of all murthers, feJanies, man- 
mers, killings, burglaries, rapes of women, unlawful meetings, con- 
1 uttering of words, aſſemblies, miſpriſions, confedera- 
dei kanne allegations; treipaſſes, riots, routs, retentions, eſcapes, con- 
mee falfities, negligences, coneealments, maintenances, oppreſfions, 
ie deceipts; and all other -cvil-doings, offences, and injuries 

ery and alſo theacceſſiries of them, within the county aforeſaid 


* a 


- 
- 


30. The Trial of Elizabeth Ducheſs-Dowager of Kingſton, for Bigamy. 


id of Great-Britain, and which are required in this behalf. In wit- |: 


the county aforeſaid 


or to whotn, when, how, and after what manner, and of a 
and circumſtances concerning the premiſes, and every of them, or any of 
them, in any m 
b ron to hear and determine accordi 


"Stable, Samuel Bird, William 


Thomas Waddell, John Ilan, Samuel Bal, Thomat 
. . 2 0 | 43” id W 7 1 6 2 r 1. 5 ka F4 Sg a x 
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(as well within liberties as without) by whomſoever and in what manner 
ſoever done, committed, or perpetrated, and by whom, or to whom, when, 
how, and after what manner, and of all other articles and circumſtances 
concerning the premiſes, and every of them, or any of them, in any man- 
ner whatſoever; and the ſaid treaſons and other the premiſes to hear and 
determine according to the Jaws and cuſtoms of England, by the oath of John 
Tilney, James Stafford, Richard Phillips, Samuel Stable, Samuel Bird, Mil- 
liam Hilliar, Paul Barbot, William IWeatherill, Thomas Waddell, John Wil- 
liams, Samuel Baker, Thomas Sheriff, John Leiceſter, Thomas Tanton, Jobn 
Goodere, Fobn Thomas, and Robert Davis, gentlemen, good and lawful men 
of the county aforeſaid, now here ſworn and charged to enquire for our ſaid 
lord the king for the body 'of the ſame county; it is preſented in manner 
and form as appears by the indictment and ſchedules hereunto annexed. 
* | 15 Butler. 


GE? RGE the third, by the grace of God, of Great-Britain, France, 
and ireland king, defender of the faith, and ſo forth, To our juſtices 
of oyer and terminer, at Hicks's- Hall, in St. Fohn-Street, in and for our 
county of Miduleſex, and to every of them, greeting. Whereas by our 
writ we have lately commanded you, and every of you, for certain reaſons, 
you or one of you ſhould ſend under your ſeals, or the ſeal of one of you, 
before us at Neſiminſter, immediately after the receipt of that writ, all and 
ſingular indictments of whatſoever treſpaſſes, contempts, and felonies 
whereof Elizabeth the wife of Augu/ius John Hervey, eſquire; was indicted 
before you (as was ſaid) with all things touching the ſame, by whatſoever 
name the ſaid Elizabeth ſhould be called therein, together with the ſaid writ 
to you directed, that we might further cauſe to be done thereon what of 
right and according to the law and cuſtom of England we ſhould ſee fit to 
be done: and we do, for certain reaſons us thereunto moving, command you 
and every of you, that you or one of you do wholly ſuperſede whatſoever is 
to be done concerning the execution of that our ſaid writ ; and that you 
proceed to the determination of the treſpaſſes, contempts, and felonies afore- 
ſaid with that expedition which to you ſhall ſeem right and according to 
the law and cuſtom of England, notwithſtanding our writ as before ſent to 
you directed for that purpoſe. Witneſs William lord Mansfield, at W:/t- 
minſter, the twenty-third day of May, in the fifteenth year of our 
reign. ' + | 5 
Recvived 13th June 1775. C. E. By the court. 
| By rule of court, 
GE ORGE the third, by the grace of God, of Great-Britain, France, 
and Jreland king, defender of the faith. To our juſtices of oyer and 
terminer, at Hicks's-Hall, in St. Fohn-Street, in and for our county of 
Middleſex, and to every of them, greeting. We being willing, for certain 
reaſons, that all and ſingular indictments of whatſoever treſpaſſes, contempts, 
and felonies whereof Elizabeth the wife of Augu/ius Fohn Hervey, eſquire, 
is indicted before you (as is ſaid) be determined before us, and not elſewhere, 
do command you and every of you, that you or one of you do ſend urider 
your ſeals, or the ſeal of one of you, before us at Maſiminſter, immediately 
after the receipt of this our writ, all and ſingular the ſaid indictments, with 
all things 8 the ſame, by whatſoever name the ſaid Elizabeth may 
be called in the ſame, together with this our writ, that we may further 
cauſeto be done thereon what of rightand according to thelaw and cuſtomof 
England we ſhall ſee fit to be done. Witneſs William lord Mansfield, at 


Meſiminſter, the eighteenth day of May, in the fifteenth year of our 
reign, | 


Burrow. 


By the court. Burrow. 


At the inſtance of the within-named defendant, by rule of court. 


The execution of this writ appears by the ſchedules and indictment to this 
| | | writ annexed, ba 


% 
% 


The anſwer of fir John Hawkins, knight, one of the juſtices within- 
„Written. | | 

Middleſex. BE it remembered, that at the general ſeſſion of oyer an 
KK. terminer of our lord the king, holden for the county 1 
Middleſex, at Hicks's- Hall, in St. John-Street, in the ſaid county, on Monday 
the ninth day of January, in the fifteenth year of the "reign of 
our ſovereign lord George the third, king of Great-Britain, and ſo 
forth, before ſir John Hawkins, knight, Gi Famer Eſdaile, knight, David 
Wilmot, re Machin, eſquires, and others their fellows juſtices of our ſaid 
lord the king, aſſigned by his majeſty's letters patent under the great ſeal 
of Gral Brita directe to the ſame juſtices before- named, and others in 
the ſaid letters named, toenquire more fully the truth, by the oath of good 
and lawful men of the county of Midaleſar aforeſaid, and by other 
means, and methods, by which they ſhall or may better know (as well 
within liberties as without) by whom the truth of the matter may be bet- 
ter known, of all treaſons, miſpriſions of treaſon, inſurtections, rebellions, 
counterfeitings, clippings, waſhings, falſe coinings, and other falſities of 
the N of Great · Britain and other kingdoms and dominions whatſoever, 
and of all murthers, felonies, manſlaughters, killings, burglaries, rapes 
of women, unlawful meetings, conventicles, unlawful uttering of words, 
aſſemblies, miſprifions, confederacies, falſe allegations, treſpaſſes, riots, 
routs, retentions, eſcapes, contempts, falſities, negligences, concealments, 
maintenances, oppreflions, champarties, deceipts, and all other evil-doings, 
offences, and injuries whatſoever, and alſo the acceſſaries of them, within 
2 within liberties as without) by whomſoever 
dever done, committed, or perpetrated, and by whom, 
l other articles 


and in what manner 


anner Whatſoever; and = treaſons-and other the 

ng to the laws and cuſtoms of Zns- 
and, by the oath of John Tilney,. ans Stafford, Richard Phillips, dane 
Mar, Paul Barbot, | William WFiatherill, 
nat oͤber fr Juin ku. 


teſter, 


„ 
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ways, . 
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deer, Thimas Tanten, Jobn Goodere,, Jobn Thomas, and Robert Davis, 
A. good and 200 men of 9 . aforeſaid, now here ſworn 
and charged to enquire for our ſaid lord the king for the body of the ſame 
county: it is preſented in manner and form as appears by a certain bill 
of indictment to this ſchedule annexed. 9 


62 R the third, by the grace of God, of Great- Britain, France, 
and Jreland king, defender of the faith, and fo forth. To the ſheriff 
of our county of Miaduſox, reeting : We command you, that you omit 
not, by. reaſon of any liberty in your bailiwick, but that you take E/izabeth 
the wife of fugu/ius John Hervey, late of the pariſh of St. George, Honover- 
Square, in the county of Middleſex, eſquire, if ſhe ſhall be found. in your 
bailiwick, and her ſafely keep, ſo that you may have her body before oux 
juſtices aſſigned by our letters patent under our great ſeal of Great- 
Britain, to enquire-more fully the truth, by the oath of good and Tawfu] 
men of our county of Middleſex aforeſaid, and by other ways, neans, and 
methods by which they ſhall or may better know (as well wi:hin liberties 
as without) by whom the truth of the matter may be better known, of all 
treaſons, miſpriſions of treaſon, inſurrections, rebellions, counterfeitings, 
clippings, waſhings, falſe coinings, and other falſities of the money of 
Great - Britain and other 2 and dominions whatſoever, and of all 


murthers, felonies, manſlaughters, killings, burglaries, rapes of women, 
unlawful meetings, conventicles, unlawful uttering of words, aſſemblies, | 
miſpriſions, con federacies, falſe allegations, treſpaftes, vis, routs, reten- 


tions, eſcapes, contempts, falſities, negligences, concealments, mainte- 
-nances, oppreſſions, champarties, deceipts, and all other evil-doings, of- 
fences, and injuries whatſoever, and alſo the acceſſaries of them, within 
the county aforeſaid (as well within liberties as without) by whomfoever | 
and in what manner ſoever done, committed, or perpetrated, and by whom, 
or to whom, when, how, and after what manner, and of all other articles 
and circumſtances concerning the premiſes, and every of them or any of 
them, in any manner whatſoever ; and the ſaid treaſons and other the pre- 
miſes to hear and determine, according to the laws and cuſtc.ms of England, 
at the next general ſeſſion of er and termi ner to be holden for our ſaid 
county, to anſwer us concerning certain felonies Whercof ſhe, is in- 
dicted bef re our ſaid juſtices; and have you then there this writ, 
Witneſs fir Jahn Hawkins, knight, at Hicks's- Hall, the ninth day of Ja- 
nuary, in the fifteenth year of our reign, 2 
tler. 


The within- named Elizabeth the wife of Auguſtus John Hervey is not 
found in my bailiwick. = | 


The anſwer of 


William Plimer, elquire, 


| 1 and | ſen 1 


Jobn Hart, eſquire, 
620 RGE the third, by the grace of God, of Great - Britain, France, 
and Jreland king, defender of the faith, and fo forth. 
of our county of Middleſex, greeting: We command you, 28 be fore we 
have commanded you, that you omit not, by reaſon of any liberty in your 
bailiwick, but that you take Elizabeth the wife of Auguſtus John Hervey, 
late of the pariſh of St. George, Hanover-Square, in the county of Middle- 
ex, eſquire, if ſhe ſhall be found in your bailiwick, and her ſafely keep, 
ſo that you have her body before our juſtices aſſigned by our letters patent 
under our great ſeal of Great- Britain, to enquire more fully the truth, by 
the oath of good and lawful men of our county of Midadleſex aforeſaid, and 
by other ways, means, and methods by which they ſhall or may better 
know (as well within liberties as without) by whom the truth of the mat- 
ter may be better known, of all treaſons, miſpriſions of treaſon, inſurrec- 
tions, rebellions, counterfeitings, clipping3, waſhings, falſe coinings, and 
other falſities of the money of e Se and other kingdoms and 
dominions whatſoever, and of all murthers, felonies, manflaughrers, kil- 
lings, burglaries, rapes of women, unlawful meetings, conventicles, un- | 
lawful uttering, of words, aſſemblies, miſpriſions, confederacies, falſe al- 
legations, treſpaſſes, riots, routs, retentions, eſcapes, contempts, falſities, 
negligences, concealments, maintenances, oppreſſions, champarties, de- 
ceipts, and all other evil-doings, offences, and injuries whatſoever, and alſo 
the acceſſaries of them, within the county aforeſaid (as well within liber- 
ties as without) by Whomſoever and in what manner ſoever done, com- 
mitted; or perpetrated, and by whom, or to whom, when, how, and after 
what manner, and of all other articles and circumſtances concerning the pre- 
miſes, and every of them, or any of them, in any manner whatſoever; and 
the ſaid treaſons and other the premiſes to hear and determine, according to 
the laws and cuſtoms of England, at the next general ſeſſion of ayer and 
terminer to be holden for our ſaid county, to anſwer us concerning certain 
felonies whereof ſhe is indicted before our ſaid juſtices ; and have you then 
there this writ. Witneſs fir Fobn Hawkins, knight, at Hicks's- the 
fourteenth day of February, in the fifteenth year of our reign. 
CO e | e OE | Buer. 
a 


The within-named Elizabeth the wife of Auguſtus F:hn Hervey, eſquire, 
x not found in my bailiwick.-_ ky gray 
„ lon Plane eſquire, . 


: {Sheri 


* 


* 
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a | er ; and 
„ Fobn Hart, eſquire, 


"Middle; 4 PHE jurors for our ſovereign lord the now king, upon 
1 r | T IS oath preſent, that Paten the wife of Ae 
Jahn He % late of the patiſh of Se, George, Hun ver- Square, in the 
. county of Midd[-/ex, 1 on the eighth day of March, in the ninth 
year of the reign of vur, ſovereign lord George the third, now king of Great- 
ritain; and 1 forth, being then married, and then the wife of the ſaid 
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| the ſaid Elizabeth, heretofore (to wit) on the fourth day of 


| ſaid 


To the theriff | 


1 infinitely awed, by 


\ 


| take to huſband Evelyn Plerrepont duke of King/ton (the ſaid Auguſſus 

1 her former huſband, being then alive) againſt the ede 
tute in ſuch caſe made and provided, and againſt the peace of our ſaid lon 
the king, his crown and dignity : and the faid jurors for our ſaid ſoy, 


reign lord the now king, upon their oath aforeſaid, further 3 that 
ruſt, i 

| eighteenth year of the reign of our late ſovereign lord — Ap obey 
late king of Great- Britain, and ſo forth, at the pariſh of Lainſton, in th, 
county of. Southampton, by the name of Elizabeth Chudleigh, did marry thy 
gufius John Heruty, and him the ſaid Auguſtus John Herv»y they 
and there had for her 'buſband ; and that the faid E/izabeth being married 
and the wife of the ſaid Auguſtus Jobn Hervey, afterwards (to wit) on the 
eighth. day of March, in the ninth year of the reign of our ſaid ſovere; h 
lord George the third, now king of Great-Britain, and ſo forth, with force 
and arms, at the (aid pariſh of St. George, Hanover-Square, in the (44 
county of Midaliſar, feloniouſly did marry and take to huſband the ſaid 
Evelyn Pierrepont duke of Kingſton (the ſaid F Hervey, be 
former huſband, being then alive) againſt the form of ſtatute in ſuch 
caſe made and provided, and againſt the peace of our ſaid ſovereign lar 
the now king, his crown and dignity, 1 b 


155 True bill. | 
Augnſtine Greenland, Thomas Dodd, 
Ann Cradech, Samuel Harper, 
Chriſtopher Dixon, Fobn Fozard. 


Sworn in court. 


Ted High Steward. Is it your lordfhips' pleaſure, that"the judges hay 
leave to be covered? 5 bt 
Lords. Ay, ay. 
' Clerk of the Crown. Serjeant at arms, make proclamation for the gen 
tleman- uſher of the black rod to bring his prifoner to the bar. 
\ Sergeant at Arms, Oyea, oyez, ohen] Elizabeth ducheſs-dowager of 
King fon, come forth and fave you and your bail, or elſe you forfeit your 
| recognizance. | es grey 
* [ After her ſurrender ſhe was, during the trial, called 10 the bar by 
the following proclamation.) ; 5 
Gentleman- uſher of the black rod, bring your priſoner Elizabeth 
duchefs-dowager of King ſſon to the bar, purſuant to the order of the 
houſe of lords. | | OE | 
Then Elizabeth duchefs-dowager of King ſton was brought to the bat 
dy the deputy-gentleman-uſher of the black rod. The prifoner, when 


- | ſhe approached the bar, made three reverences, and then fell upon her 


knees at the bar. | 

Lord High Steward, Madam, you may riſe. 33 

The priſoner then roſe up, and curtſied to his grace the lord high 
Reward, and to the houſe of peers ; which compliment was returned her 
by his grace, and the lords. : K 
Then, proclamation having been made again for ſilence, the lord high 
Reward fpake to the prifoner, as follows, hater 


Lord High Steward. 


- 
* OU ſtand indicted for having married a ſecond huſband, your firſ 
huſband being living. | | 

A czime ſo deſtructive of the peace and happineſs of private families, 
and ſo injurious in its conſequences to the welfare and good order of ſo- 
ciety, that by the ſtatute-law of this kingdom it was for many years (in 
your ſex) puniſhable with death: the lenity, however, of later times has 
fubſtituted a milder paniſhment in its ſtead. (19.30 | 

This conſideration muſt neceffarily tend to lefſen the perturbation of 
' your ſpirits upon this awful occaſion, | ine If! 

But that, madam, which, next to the inward feelings of your own 
conſcience, will afford you moſt comfort is, refleQing upon the honour, 
the wiſdom, and the candour of this high court of criminal juriſdiction. 

It is, madam, by your particular defire that you now ſtand at that bar: 
you were not brought there by anv proſecutor. nd $174 | | 

In your petition to the lords, praying for a ſpeedy trial, you aſſumed 
the title of ducheſs-dowager of King /fon, and it was by that title that the 
court of King's Bench admitted you to bail; in your petition. you likewiſe 
averred, that Augu/ius 2 Hervey, whoſe wite the indictment charges 
you with being, is at this time earl of Brz#v/: upon examining the fe- 
cords, the lords were ſatisſied of the truth of that averment, and have 
accordingly allowed you the privilege you petitioned for, of being tried 
by your peers in full parliament ; and from them you will be ſure to meet 
with nothing but juſtice tempered with humanity.  * 

Before I conelude, I am commanded by the houſe to acquaint you, 
madam, and all other perſons having occaſion to ſpeak to the court tur 
| the trial, that they are to addreſs themſelves to the lords in general, a 
not to any lord in particular. 5 FEY 
| "Ducheſs of King flon.. My lords, I, the unfortunate widow of your late 
| brother, the moſt noble Evelyn Pierrepont duke of Kingflon, am N 
to the bar of this right honourable houſe without a ſhadow of fear, but 
the reſpect that is due to you, my moſt honouradle 


Judges, aß ee eee 
ks; My lords, after having, at the hazard of my liſe, returned from Rent 
| in.a_dangerous.ſickneſs to ſubmit. myſelf. to the laws of my country, ! 

pong fome little merit in my willing obedience / and J intreat your lord 
ſhips indulgence, if I. ſhould be deficient in any ceremonial part of m- 
conduct towards you, my moſt honoured and reſpectable judges ; fot tht 
inficmities of my body and the oppreſſion of ſpirits under which I h- 
bour, leave your unhappy priſoner. ſometimes without recollection: but i 
muſt be only. with the loſs of life, that I can be deprived of the know 
ledge of: the reſpect that is due to this high and awful tribunal,” 

d High Steword.' Madam, your ladyſhip will 


'Aupuſins Jahn Hervey, with force and arms, at the faid-pariſh of St. George, 
4 Sa ware, in the ſaid county of Middleſex, felonioufly did marry and 


8 
. 


- do well to give att 
tion, while you are arraigned on your indictment, Then | 


* 
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itz vw hen proclamation was made for ſilence, .. __ 

log After which, Elizabeth ducheſs-dowager of. King //on was arraigned, in 
ove. «form of the faid indictment againſt her, by the clerk of the crown in 
tha „n', Bench. . | 

| the the We . | ht 5 | 

nd, ETH ducheſs-dowager of King /ton, you ſtand indicted b 
the . E A name of Elizabeib the wiſeof 455 Jab, Herony, late of the Xt 
the Aol St. Gere, Hanover-Square, eſquire (now become a peer of this realm) 
hen f r that you» n the eighth day of Marth, in the ninth year of the reign 
ied, of his preſent majeſty our ſovereign lord king George the third, being then 
the ried, and tuen the wife of the ſaid Auguſtus Jahn Hervey, with force 
"1g jay arms, at the ſaid. pariſh of St. George, Hanover-Square, in the ſaid 
ws county of Middleſex, feloniouſly did marry and take to huſband Evelyn 
ſai Pierrepont duke of King on, the ſaid Auguſtus John Hervey, your former 
fad huſband, being then alive; againſt the form of the ſtatute in ſuch caſe made 
tr and provided, and againſt the peace of our ſaid lord the king, his crown 


dignity. | 
lord "0 A get ictment further cha ges, that you the ſaid Elizabeth, hereto- 
fore (to wit) on the fourth 47 of Auguſt, in the eighteenth year of our 
late ſovereign lord George the ſecond, late king of Great-Britain, and ſo 
forth, at the pariſh of Lainſton, in the county of Southampton, by the name 
of Elizabeth Chudleigh, did marry the {ard Auguſtus 75 Hervey, and him 
the laid Auguſtus John Hervey then aid there had for your huſband ; and 
that you the ſaid Elizabeth, being married, and the wife of the ſaid Au- 
us Jabn Hervey, afterwards Foo wit) on the eighth day of March, in 
the ninth year of the reign of our ſaid ſovereign lord George the third, now 
ave King of Great-Britain, and ſo forth, with force and arms, at the ſaid pariſh 
of St. George, Hanover-Square, feloniouſly did marry and take to huſ- 
band the ſaid Evelyn Pierrepont duke of King fon, thi ſaid Auguſtus John 
en- *Hervey, your former huſband, being then alive. # Fs 
How ſay you? are you guilty of the felony whereof you ſtand indicted, 


of or not guilty ? 


our Ducheſs of Kingſton. I Elizabeth Pierrepont, ducheſs-dowager of King- 
Feu, indicted by the name of Elizabeth the wife of Auguſtus Jobn Hervey, 
'b WW cfquire, ſay, that I am not guilty. a ; . 
"Clerk of the Crown. Cul' : prit—How will you be tried ? 

b Dachbe of King ton. By God and my peers. | 
the WW Clerk of the Crown. God ſend your grace a good deliverance. 

| _ . Clerk of the Crown. Serjeant at arms, make proclamation, 
bar _ Serjeant at Arms. Oyez, oyez, oyen! All manner of perſons that will 
ien give evidence, on behalf of our ſovereign lord the king, againſt Elizabeth 
her EL owner of King ſton, the priſoner at the bar, let them come forth, 


and they ſhall be heard; for now ſhe ſtands at the bar upon her deliverance. 
Lord High Steward. My lords, the diſtance of this place from the bar 


gh is ſo. great, that I muſt deſire your lordfhips leave to go down to the table 
ber ſor the convenience of hearing. 15 
| „Lords. Ay, ay. | 1 2 
ph Then his grace removed to the table. 3 
bea of Hon. My lords, the ſuppoſed marriage in the indict- 
ment with Mr. Hervey, which is the ground of the 3 againſt me, was 
0 


inſiſted upon by him in a ſuit inſtituted by me in the Conſiſtory Court of 
the right reverend lord biſhop of London; by the ſentence of which court, 
ſtill in force, it was pronounced, decreed, and declared, that I was free 


> from, all matrimonial contracts or eſpouſals with the ſaid Mr. Hervey : 
and, my lords, I am adviſed that this ſentence, which I now deſire leave 
55 0 offer to your lordſhips (remaining unreverſed and unimpeached) is 
* concluſive, and that no other evidence ought to be received or ſtated to 
in Four ſordſhips reſpecting ſuch pretended marriage. | 
he Lend High Steward. Do the counſel for the proſecutor object to the 
of reading of the ſentence? * | 8 
u Attorney-genera!, My lords, obſerving that the priſoner was about 
to make ſome application to your lordſhips, I was not ſolicitous to riſe 
" inthe. order and place wherein I ought to have addreſſed myſelf to the 
s ' hauſe 3 becauſe'T would not Interrupt, or prevent, any thing which ſhe 
1 inan material for her to lay before your lordſhips. hl 
9 ene much to the form of the application. If I comprehend the 
4 "Kita of it, {he means to object to your lordſhips hearing any evidence, 
* Ather given or ſtated, in ſupport of the preſent indictment; the ground 
le *oF-her:objeCtion being a ſentence, ſaid to have paſſed in the Eccleſiaſtical 
: Court, againſt the firſt marriage ſuppoſed in the indictment, Upon this, 
" : your fond ips have demanded, whether I object to the reading of the 
F "Af -the., proceeding referred to had been tendered to your lordſhips in 
x ie only place which can be thought the proper or regular one, for re- 
" Xeiving the. defendant's evidence, to be ſure, many queſtions would na- 
0 *turally have ariſen upon it. Firſt, whether that proceeding, explained 
"kg it will be, has the force of a'ſentence, or amounts to-more than a cir- 
; Fumſtance and proof of the fraud complained of? Secondly, whether a 
ſerſous ſentence of that ſort, pronounced between party and party, ought 
2 do be admitted in a criminal proſecution, and againſt the king, who was 
1 e party to it, nor could have become ſo by any means? Thirdly, whe- 
Wer it creates an eff or concluſive evidence againſt the crown? 


oppel, 
a x Fourthly, whether it er this peculiar ſpecies of proſecution? _ 
= But in che way this thing is urged, it ſeems perfectly impoſſible, or at 
leaſt her premature, to diſcuſs the force and effect of it, as evidence. 


| | That ſuppoſes a caſe already made for the proſecutor, which requires the | 


n 


ou evidence, on the part of the priſoner, to diſprove or explain it. | 
Bu 


l catch the idea perfectly, the preſent inſiſting is, that the ſentence 


de offered to the conſideration of your Jordſhips carries ſome legal force — 
g 10 not pretend to define or explain z for I proteſt I haue no gueſs 
˖ . ; hut · me legal force with it, yhich enables the priſoner to de- 
ea, in this ſtage of the dale e the trial ſhall not proceed, nor any evi- 


be heard to maintain the indictment, but that the whole matter ſhall. 
up, -and.conclude.with ſome reſplution of your. Jardlſhips,—not 
— eie (for in order to that you muſt; try) but to diſmils the” priſoner 
rial, after putting herſelf upon her peers for trial. 


— 


2 

« 
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* 
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'| profecation im chi manner, 1 that 


upon it, in caſe your lord 
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I have, notwithſtanding, ſhortly intimated the nature of the objections 
which may be made to it, as an article of evidence for the*griſoner ; 
partly to point out, how untenable the propoſition is of ſtopping the trial, 
by interpoſing a thing whoſe teality, competence, and effect will he ſo 
much diſputed in matter of fact and of law; but chiefly, to lay in my 
claim, that this paper (if your lordſhips ſhould think it worth nearing ) 
may be read at this time, and for the purpoſe of the motion nw made b 
the priſoner oxly, without prejudice to any objection which I may think fit 
to make toit, if it ſhould be offered as evidence in the courſe of the trial. 

If it be read under the reſerve J have mentioned; not as a part of the 
trial, but to make this application of the priſoner to your lordſhips, pre- 
viouſly to her trial, intelligible; and for the ſake of raiſing the argument, 

ſhips inould ſuffer ſuch a point to be argued at 
all; in theſe views, 1 will not object to the reading of it. 

But if it be offered as a piece of evidence for the priſoner, ſo that I 
muſt admit or object to it ow, I ſhall certainly inſiſt upon going on with 
the proſecution, and drive this article of evidence into its own place, 
the priſoner's defence. There it will be better ſeen, how far it is avail- 
able, or even competent. 3 a | 

Unleſs I could learn the purpoſe of offering it from thoſe who adviſed 
it, I do not know how to make a more particular anſwer to your lord- 
ſhips queſtion, 

Ducheſs of Kingfln. Will your lordſhips pleaſe to permit my counſel 
to be heard to this point ? d | 

Lords. Ay, ay. 5 

Lord High Steward. Mr. Wallace, you may proceed for the priſoner, 

Mr. Wallace. My lords, I have the honour to be aſſigned one of the 
counſe] to adviſe and aſſiſt the noble priſoner at the bar in all matters of 
law that may ariſe in the courſe of the trial. 

1 ſhall ſubmit with great deference to your lordſhips, that the preſent 
ſtage of the buſineſs is the proper ſeaſon to introduce the ſentence which 
has been mentioned to the court. | 

My lords, the ſentence is conceived to be concluſive upon the fact of 
that marriage which is the ground of this indictment. The indictment | 
ſuppoſes that the priſoner at the bar was married to Augu/tus Fobn Hervey : 
the ſentence now offered to your lordſhips is not _ of a competent 
juriſdiction to decide that queſtion, but the only conſtitutional ju- 
riſdiction. a | 

My lords, whilſt this ſentence remains unimpeached, I conceive that 

it is concluſive againſt all evidence to be produced of the fact of the mar- 
riage. It is in that light the priſoner is adviſed to offer it to your lord- 
ſhips, that a court of competent juriſdiction having decided the point, it 
will be in vain to call parole witneſſes to the fact; and it will only take 
up your lordſhips time, and it will be of no real uſe, to ſtate the evidence 
of witneſſes; which witneſſes cannot appear to give that evidence before 
the court. 555 | 1 

My lords, the office of a counſel in opening the caſe to any court 
is, as I eonceive, to ſtate with clearneſs the evidence that is to be ad- 
duced, that the court may better underſtand and apply it: therefore, 
unleſs the evidence is competent, your lordſhips will not hear any ſtate 
of it; This too perhaps may be the time, though I ſhall forbear at pre- 
ſent to enter into it, to diſcuſs whether the ſentence be admiſſible; or, if 
admiſſible, whether concluſive: but we are now; my lords, upon the 
order of producing this ſentence; and if it has the effect which I ſhall 
humbly ſubmit in a proper ſeaſon to your lordſhips' that it has, of . 


| abſolutely concluſive, then the evidence, which is now ready to be ſtate 


by the counſel for the proſecution, ought not to be produced, and of 
courſe ought not to be ſtated. This is * light in which the cauſe ap- 
pears to me at this moment; and 1 truſt ' your lordſhips will concur in 
opinion, that if the ſentence has the concluſive effect which we are 
ready to ſubmit to your lordſhips it has, it repels all teſtimony, and 
makes it improper therefore to ſtate any. If a precedent ſhould, be thought 
neceſſaty for what is prayed by the noble priſoner at the bar, I beg leave 
to. refer your Jordſhips to a caſe determined at the bar of the court of 
King's Bench in the reign of king William! it is teported in Mr. Serjeant 
Carthew's Reports, 225, upon a trial of an ejectment. The queſtion 
was, if ſir Robert Carr was actually married to 1/abella Jones by whom 
he had iſſue, and under whom the plaintiff in that cauſe claimed the 
eſtate. The defendant, by. way of anticipation of the evidence which 
the plaintiff was about to give, moved the"evurt;. that the plaintiff ought 
not to be allowed to prove a matriage. between them, becauſe there was 
a ſentence in the * upon a ſuit of jactitation brought againſt her; 
by which it was decreed, that there was no marriage between them, but 
that they were free from all matrimonial contracts and eſpouſals.. The 


ſentence was then offered in evidence by the defendant's counſel at the 


bar, to conclude the plaintiff from any proof of the marriage, unleſs he 
could ſhew that the ſame was repealed a upon a debate, the court 
were all of opinion, that this ſentence, whilſt unrepealed, was concluſive 
againſt all matters precedent; and that the temporal courts mult give 
credit to it, until it is reverſed, it being a matter of mere ſpititual cog- 
nizance: and upon this the plaintiff Was nonfuited. Your lordſhips 


ore your lordſhips; but I cite it now merely td ſhew the ſentence was 
offered, and received, to preclude the examination of witneſſes; and ſurely 
if witneſſes are not admiſſible,” their teſtimony ought not to be ſtated, 
Mr. Attorney: general. My lords, I'do not even now comprehend the 
order of proceeding. propoſ e. #% . 
If there be any thing in the preſent motion, conſidered as propoſing A 


7 


if their propoſition be maigtainable at afl do affure your lordſhips, 
that I am not anxjous, ot in any degree deſirous, to ſtate a Cafe to this 
audience which een enſtbility of the priſonet: this I 
would avoid, unlefs public juſtice, and the neceſſity of the 'proſecution 

e ber lod + van ants 


| 


| "7 perceive that this caſe is applicable to another part of the buſineſs - 
be 


. 


fit manner of regulating this trial, or as a — of general law in ſhort, 


If it de poſſible, on her part, to make any ground for ſtoppiyg the 
= here; to 


Lebe well content to ſto 
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à court of law, they muſt read t 


Laid: honourabls Aste John Hervey ; 
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de is Spe rs fatly impodible. I Rated ſome general hints to this eff 
when I poke laſt. e 2 | 


* 
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learned counſel, in attempting to make good their propoſition of 
ſtaph ing the trial in this ſtage, have contented themſelves with a general“ 
' aveiment, that the law is with them; and refer to the manner in which | 


evidence was received in the particplar caſe of one ejectment, whete no 
conwadiction or controverſy appears to have been raiſed among the coun- 
ſel about the nature, of the cauſe depending, the ſentence produced, 
or the parties to both. Here, a great deal is to be previoully ſettled on 
thoſe heads, | 5 N 7 bus 1 

I did not imagine the learned counſel would have ſtopped ſo ſhortly : 
but if they thought well of the motion, I expected they would have gone 


the length of arguing on it, and of endeavouring to demonſtrate the 
poſſibility of winding, up the whole proceeding here, by 2 the 


nature of the ſentence with the whole compaſs of the proſecution, ſtated 


with every degree of imaginable aggravation. 

Your lordſhips might As perceive my reaſon for expecting the argu 
ment to take this — 45 The ſentence may be read - indeed it muſt be 
read. It is the only ground of the motion. But unleſs ſuch is demon- 
ſtrated to be the effect of it, your lordſhips can take no order upon it, 


nor make any uſe or application of it, without hearing the proſecutor's 


caſe... It is not therefore enough to read the ſentence. 

the motion concludes againſt even hearing the proſecutor ; and to ſubmit, 
according to my humble duty, to your lordſhips, whether that be a point 
of law fit to hear the priſoner upon by her counſel. If it be, your lord- 


| ſhips will call upon the learned counſel whom you have allowed the 


priſoner, to ſuſtain it fully in argument. 
will reject it as inadmiſſible. All proſecutions might be 


manner. ; | | 
4 Lord. Does Mr. Attorney-general object to the reading of the ſen- 


tence ? 


Otherwiſe Ft lordſhips 
opped in this 


to it in every ſhape, when ic ſhall be offered in evidence: upon that ground 
1 do not object to it. I am. not now admitting this ſentence to be ad- 
duced in the courſe of the maſs or as a part of the defence, to which I ſhall 
ſay, it is incompetent. But I let it in, to ground a motion anterior to 
the hearing of the cauſe, In that view, and in that view only, I admit 
it to be read, Indeed it ſeems to be offered as a part of the counſel's. 
ſpeech ; and I admit it as containing the whole of the argument, yet 


offered in ſupport of the motion. 


That your Jordſhips may underſtand what is to be made of this ſen- 
tence when read, they muſt read, in their order, the original allegation 
of Elizabeth Chudleigh ; the croſs-allegation delivered in by Mr. Hervey ; 


Her anſwer ; the articles on which the proofs were taken; the depoſi- 


tions; and the ſentence : for thus the ſentence proceeded, | 
Lord Mansfield. They muſt give in evidence the whole ſentence. 


* 


(The ſentence only begun to be read.) 
Ar. Aitorney-general. I muſt trouble your lordſhips again. 


'Fhey are now offering to read the ſentence only, without mading 9 
allegations of the parties, their articles and-proofs. For what reaſon 1 
very well comprehend. But r that, if a judgment be read in 

e declaration, plea, replication, and all 
other matters leading to the judgment, in order to make it intelligible. 
Here they would read the ſentence, abſtractedly from the allegations and 


other matters upon which that ſentence proceeded, 


Lard Camden. I wiſh to know of the counſel for the priſoner, whether 


Mr. Wallace. I have not, upon the part of the noble priſoner, the 
leaſt objection that all the proceedings ſhould be brought before your 
Iordſhips. I conceive that what the officer has now brought before the 
court was what is uſually given in evidence in ſuch cafe, I do not recol- 
lect any other, in any caſe I have found, being produced but the ſen- 
tence, which ſtates in ſhort the proceedings had in that court; but I un- 
derſtand the proceedings are here; and on the part of the noble priſoner 
there is not the leaſt objection to the whole being laid before the court. 
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In the name of God, Amen. Before you the e Bettefworth, 
doctor of laws, vicar-general of the right reverend father in God 
\ Richerd, by divine permiſſion, lord biſhop of London, and official 
rincipal of the conſiſtorial epiſcopal court of London lawfully conſti- 

= he your 7 ˖”ͤ˖„ł or any other competent judge in this behalf of 
the proctor of the honourable Elizabeth Chudleigh, of the pariſh of Saint 

: Maps, W:ftminfter, in the county of Midalgſeæ ſpinſter; againſt 
the honourable Augu/ius Fobn Hervey, of the pariſh of Saint Jamet's, 


cauſe, and the ſentence pronounced in the Eccleſiaſtical Court, to be read 


Angler, in the county of Middleſex and dioceſe of London, a 

batchelor ; and. againſt any other perſon or perſons lawfully intervening. 
or appearing. for him in judgment before you by way of complaint, 
| ee yon in this behalf, doth ſay; alledge, 
} and in law artic Pe AS 
1. THAT the faid honourable Elizabeth Chualeigh was and is free, and 

| in any matrimonial contract or eſpouſals with the- 


and hereby vou nis be 
ely propound as follows; that is to ſay, 


no way e 


and for and as a perſon free, and 


a 


* 


„ 


— 


Mr. Atterng-general. Subject to the reſervation of my right to object | 


* 


Tube lords then permitted the following proceedings in the jactitation 


My reaſon for troubling your lordſhips at all was only to obſerve, that | 


F 


— 


i they meant to object to the whole proceedings in the jactitation cauſe be- I 7 
ing read. WY f 


20 3o. The Trialof Elizabeth" Hueber Domager of Kingſton, for Bigamy: 


the party proponent doth alledge and prepound every thing in this ; / 
ticle contained. jointly and ſeverally. | 35 
2. That the ſaid honourable Augufus Jahn. Hervey, ſuficiently he 
ing the yremiſes, and notwithſtanding the lame, did in the your of 4, | 1 
one thouſand ſeven hundred and fixty-three, one thouſand ſeven inde F 
and ſixty-four, one thouſand' ſeven hundred and ſixty-five, he tucuſand 
ſeven hundred and ſixty - ſix, atid one thouſand ſeven hundred ghd ſixty-ſeven 
and in the ſeveral months therein concurring, and in/this preſent year 
of our Lord one thouſand ſeven hundred and fixty=eight, Within the 
pariſh of Saint James, Meſiminſter, aforeſaid, and in other pariſhes ang 
places in the neighbourhood: thereof and theret6 adjoining, or in all. 
lome, or one of the afore-mentioned times n:id places, in the preſence of 
ſeveral credible witneſſes, falſely and malicieufly boaſt, aſſert, and re. 
port, that he was married to or contracted in marriage with the afore. 
ſaid honourable. Elizabeth Chudleigh; whereas in truth and fact not an 
ſuch marriage was ever ſolemnized or ever contracted between W. 
and this was and is true, publick, and notorious; and the party pro- 
ponent doth alledge and propound of any other time or times and places 
as ſhall appear from the proofs to be made ini this cauſe, and as before, 
3- That the faid honourable Auguſtus Fohn Hervey hath been often- 
times, or at leaſt once, on the part and behalf of the ſaid honourable El; 
or deſited to deſiſt and abſtain from his aforeſaid pretended fal and mali- 
cious boaſting, afferting, and reporting, as mentioned in the next pre- 


| ceding article: and the party proponent doth alledge and propound as 


before. 

4. That the ſaid honourable n John Hervey, being as aforeſaid 
aſked and requeſted to ceaſe, deſiſt, and abſtain from his aforeſaid pre- 
tended falſe an malicious boaſting, aſferting, and reporting, hath not 
in the leaſt, aor doth in. the leaſt at preſent, ceaſe, deſiſt, and abſtain 
therefrom, but continually with like malice and raſhneſs does conſtantly 
falſely, and maliciouſly boaſt, aſſert, affirm, and report the fame, to the 
great danger of his ſoul's health, no ſmall prejudice to the ſaid honour- 
able Elizabeth Chudleigb, and pernicious ae of others: and this was 
and is true, publick, and notorious ; and the party proponent doth. alledge 
and propound as before. | ws; 1 

5. That of all and ſingular the premiſes it was and is, by and on the 
part and behalf of the ſaid honourable Elizabeth Chudleigh, ſpinſter, think- 
ing herſelf greatly injured, aggrieved, and diſquieted by reaſon of the 
aforeſaid pretended falſe and malicious boaſting, aſſerting, and reporting 
of the ſaid honourable Auguſtus Fehn Hervry, rightly and duly complained 
to you the judge aforeſaid, and to this court, for a fit and meet remedy 
to be had and provided in this behalf: and the party proponent doth 
alledge and propound as before. | 

6. That the ſaid honourable Auguſtus John Hervey was and is of the 
pariſh of Saint James, J/e/tminfler, in the county of Middleſex and dio- 
ceſe of London, and therefore and by reaſon of the premiſes was and is 
ſubject to the juriſdiction of this court: and the party proponent doth 
alledge and propound as before. 

7. That all and fingular the premifes were and are true, publick, and 
notorious, and thereof there was and is a public voice, fame, and report, 
and of which legal proof being made, the party proponent prays right 
and juſtice to be effectually done and adminiſtered to him and his party in 
the premiſes; and alſo that by this court it may be pronounced, decreed, 
and declared, that the ſaid honourable Ekzabeth Chudleigh at and during 
all the times in this libel mentioned was a ſpinſter, and free from all ma- 
trimonia] contracts and eſpouſals with him the ſaid honourable Augu/ivs 
ab Hervey; and that he, notwithſtanding the premiſes, did, in the 


years, months, and places in this libel mentioned, or in ſome or one of 
them, falſely and maliciouſly boaſt, aſſert, and report, that he was mar- 
ried to, or contracted in marriage with, the ſaid honourable Eliaabeib 
Chudliigh; and that he may be enjoined perpetual filence in the premiſes, 
and obliged and compelled to ceaſe, deſiſt, and abſtain from fuch his afore- 
ſaid falſe and malicious boaſtings, aſſertions, and reports for the future; 
and that he may be condemned in the cofts made and to be made in this 
cauſe on the part and behalf of the ſaid honourable Elizabeth Chudleigh, 
and compelled to the due and effectual payment thereof by you or your Jo 
finitive ſentence or final decree to be given in this cauſe; and further to 
do and decree in the premiſes what fhall be lawful in this behalf, the 
party proponent not obliging himſelf to prove all and ſingular the pre- 
miſes, or to the burthen of a ſuperfluous proof, againſt which he proteſts; 
and prays, that, ſo far as he ſhall prove in the premiſes, he may obtain in 
his petition, the benefit of the law bg always preſerved, humbly im- 
ploring the aid of your office in this behalf. - iy | 


Arth. Collier. 


"Wh 


j « 


- honourable Zugufus 7 


Pet. Calvert, 
Wm. Wmne. 


Hervey againſt Hervey called Chudleigh.  Fruntain— Biſhop. 
Which day Fountain, in the name of and as the lawful proctor of the 
right honourable Auguſtus Fohn Hervey, and as ſuch, and under that 
denomination, did, by all ways and.means-which may be moſt bene- 
ficial and effectual for his ſaid party in this behalf, and. to all intents 
and purpoſes in law whatſoever, ſay, alledge, and in law articulately 
propound as follows; towit 


* three, or one thouſand ſeven hundred and forty- four, the 
ahn Hervey, then the honourable” Augu/us 


1. THA T ſome time in the year one thoufand ſeven hundred and fore: 
; 


Herviy, eſquire, and ton of the right honoufable Fohn late lord Herug, 


| became acquainted with Zlizabeth Ghudieigh, now Hervey, at Winchefter 


"races z and the ſaid honourable Auguſus Fobn Hervey, eſquire, wa 
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no way engaged, was and is commonly accounted, reputed, and taken, 
to be, amongſt her neighbours, friends, and familiar acquaintance : aug 


zabeth Chudliiab, and her friends and acquaintance, aſked and requeſted, 


noura 


panceived a liking and affection for the ſaid Elizabeth Chudleigh, and 
being @ batchelor, and a minor of the age of ſeventeen or eighteen years, 
ond fee from any matrimonial contract, did privately make his addreſſes 
of love and courtſhip to the ſaid Elizabeth Chualeigh, who was then alſo a 
mildr, and a ſpinſter of tlie age of about eighteen 125. and alſo free from 
matrimonial contract; and ſhe the ſaid Elizabeth Chudleigh, now Hervey, 
474 receive and admit ſuch his addreſſes and courtſhip, and entertain him as 
i ſuitor to Ber in the way of marriage, but without the privity or knowledge 
of either of their relations or friends, excepting her aunt the late Mrs. Han- 
mer; and they mutually contracted themſelves to each other: and the party 
proponent doth alledge and propound of any other time and place, and of 
every thing in this article contained jointly and ſeverally. 
- 2; That in the ſaid year one thouſand ſeven bundred and forty-four, 
the ſaid honourable Augu/lus John Hervey, eſquire, was a lieutenant in 
the navy, and belonged to his majeſty's ſhip Cornwall, which in Auguſt 
one thouſand ſeven hundred and forty-four lay at Portſmouth ; that the 
| ſaid Elizabeth Chudleigh, in Fuly one thouſand ſeven hundred and forty- 
four, being on a viſit at John Merrill's, eſquire, at Lainſtan, in the pariſh 
of Hparſbot, in the county of Southampton, with her aunt Mrs, Hanmer, 
| ad the ſaid Aug 1 Hervey; being then on board the ſaid ſhip the 

Cornwall at Portſmouth, went from thence to the ſaid Mr. Merrill's in 
order to ſee the ſaid Elizabeth Chudleigh ; and the ſaid ſhip being under 
falling orders for and being ſoon to depart for the ///i- Indies, it was 
propoled between the ſaid Augu/fus John Hervey and Mrs. Hanmer, 
that they the ſaid Auguſtus Fobn Hervey and Elizabeth Chudleigh ſhould 
| he married privately at the ſaid Mr. Merrill's houſe; and accord- 

ingly they the ſaid 1 n Hervey and Elizabeth Chudleigh were, on 
or about. the fourth day of Auguſt one thouſand ſeven hundred and forty- 
| four, in Mr. Merrill's houſe in the pariſh of Spar/hot aforeſaid, joined 
together in holy matrimony, about eleven o'clock at night, by the 
reverend Thomas Amis, ſince deceaſed; a clergyman in holy orders, ac- 
| cording to the rites and ceremonies of the church of England, in the 

reſence of Mrs, Hanmer, the aunt of her the ſaid El:zabeth Chudleigh, and 

Mr. Mountnay, both ſince deceaſed ; and were then and there by him the 
ſaid Thomas Amis pronounced for and as lawful huſband and wife: and 
the party proponent doth alledge and propound as before. 

3. That after the ſaid Augu/ius Fohn Hervey and Elizabeth Chudleigh, 
now Hervey, were ſo privately married, they conſummated ſuch their 
marriage at the ſaid Mr. Aerrill's houſe, by having the carnal knowledge 
of each other's bodies, and laying for ſome time in one and the ſame bed 
naked and alone, but without the privity or knowledge of any part of the 
family and ſervants of the ſaid Mr. Merrill: and the party proponent doth 
alledge and propound as before. | * 

4 That the faid Auguſtits bag Hervey, eſquire, continued at the ſaid 
Mr.” Merrill's about two or three days, and then returned to his ſaid ſhip 
Gene, wherein he in Nevember following ſailed for the J/e/t- Indies 15 
and that, on account of certain circumſtances of his family, it being neceſ- 
ſary that the ſaid marriage ſhould be kept a ſecret from every perſon, ' 
except thoſe before- mentioned, therefore the ſaid Elizabeth Hervey con- 
tinued to go by the name of Chadleigh when ſhe left the ſaid Mr, Merrill's, 
reliding at different places, and paſſing for a ſingle perſon ; that the ſaid 
Higaftus Fobn Hervey, eſquire, remained in the / eſi-Indies till the month 
of af in the year one thouſand Teven hundred and e when he 
ſatled for England, and landed at Dover on or about the ſixteentli of Oc- 
token following ; that the ſaid Elizabeth Hervey at that time reſided in 
Coautt-Street, where the ſaid Augu/ius John Hervey, eſquire, went to ſee 
ner” as bis wife ſeveral times, and ſhe received him and acknowledged 
kim ie be her huſband, but they did not publickly own their marriage, 
oreohabit together as huſband and wife: and this was and is true; and 
RR prophnent doth alledge and propound as before. | 

de ſaid Auguſtus Fobn Hervey, efquire, on the twenty-eighth 
day of dhe month of 7. er in the faid year one thouſand ſeven hun- 
e Torty-ſix, went to ſea again, and returned to England in the 
Jamery following; that the ſaid Elizabeth Hervey otherwiſe Chudleigh 
amine continued in Conduit- Street; but ſome differences ariſing be- 
men mem on account of the conduct of the ſaid Elizabeth Hervey, they 
commued to live ſeparate from each other for the future; and the ſaid 
nongurable I ut John Hervey thereupon forbore viſiting the ſaid 
Elrzabeth Hervey, and, ſome time in the month of May one thouſand 
yen hundred and forty-ſeven, failed for the Mediterranean ſea in the 
lupealled the Princeſſa, and continued abroad till the month of Decem- 
ii the following year; that from the time they ſo continued to live 
ſeparate'as aforeſaid to this time, the ſaid Auguſus Jobn Hervey has never 
vilted the fad Elizabeth Hervey : and this was and is true; and the party 
8 * doth alledge and propound as before. 

d. That all and ſingular the premiſes were and are true, puhlick, and 
acorious, and therefore there was and is a publick voice, fame, and 
port, of which! egal proof being made, the party proponent prays right 

San Þ 8 A e 

ſunzice to be adminiſtered to him and his party in the premiſes, and that 

de pronounced, that the ſaid right honourable Augufius John 

and Elizabeth Chudleigh were and are lawful man and wife. 
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hee of London, FourTn 'Session of Michaelmas- Term, 6th De- 

Chudlcigh againſt Hervey, Biſbep.— Fountain. 
in the nanje of. and as lawful proctor of the ho- 


On which da Bilbp, — 
nourable. Elizabeth Chudleigh, ſpinſter, and as ſuch, and under that 


ll 


ſes in 
10S; 


Sand effetual in this behalf, and to all intents and pw 

1 . ſay, alledge, and articulately propound as: 

ISAT: as well before as ever ſince the pretended time of the pre- 
ended marriage pleaded and propounded by the right honourable 


Ehomination, did, by all ways and means which. may be moſt bene- | 


358. Th Tal of Elizabeth Duche/-Dowager of Kingſton, for Big un). 


— 


i Heroy, the other party in this ſuit, to have been on or 
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about the fourth of August ohe thouſand ſeven hundred and forty- ſour, 
the ſaid honourable El;zabeth Chudleigh has always paſſed as a ſingle wo- 
man, and has always gone, been known, and been addreſſed by the name 
of Elixabeth Chudleigh, and by no other, and hath always viſited and re- 
ceived viſits as a fingle woman, and hath, always lived ſeparate and apart 
from the ſaid right honourable Argu/tzs Jobn Hervey, without oy nter- 
poſition, let, or hindrance of the ſaid right honvurable Augu/tus Fobn Her- 
viy, and hath not at any time lived er cohabited with him, or he with 
her: and this was and is true; and ſo much the ſaid right honourable 
Auguſtus Fehn Hervey well knows and believes in his conſcience to be true; 
and the party proponent doth alledge and propound every thing in this 
article contained jointly and ſeverall , 

2. That in the year of our Lord one thouſand ſeven hundred and for- 
ty-three, the ſaid Elizabeth Chudleigh was admitted a maid of honour to her 
royal highneſs the princeſs of //ales; and on the death of his royal high- 
neſs the prince of JYal.s, on or about the ſeventeenth of April one thou- 
ſand ſeven hundred and fifty-one, re-admitted and continued maid of 
honour to her royal highneſs the princeſs-dowager of Wales, without any 
let or hindrance of the ſaid right honourable Augufus John Hervey, and 
hath during the whole of the {aid time continued and now .continues a 
maid of honour to her royal highneſs the princeſs-dowager of Hales, with- 
out any let or hindrance of the ſaid right honourable Augu/tus John Hervey : 
and this was and is true; and ſo much the ſaid right honourable Augu/tus 
Jobn Hervey knows and believes in his conſcience to be true; and the 
party proponent doth alledge and propound as before. | 

3. That in ſupply of proof of the premiſes mentioned in the next pre- 
ceding article, the party proponent doth exhibit and hereunto annex two 
certificates, and copies of the entries from the treaſurer's office of the prin- 
ceſs-dowager of Males, marked with the letters A and B, of the admiſſion of 
the ſaid Elizabeth Chudleigh as maid of honour, and of her continuance 
now in ſuch poſt, and prays that the ſame may be here read, and taken 
as if herein inſerted ; and doth alledge that the ſame contain true copies 
of the entries of the ſaid Elizabeth Chudleigh as maid of honour, and was 
and is ſigned by Mr. William Watts, deputy-treaſurer to her royal highneſs 
the princeſs-dowager of Males; and that Elizabeth Chudleigh therein named, 
and Elizabeth Chudleigh party in this ſuit, was and is one and the ſame 
perſon, and not divers: and the party proponent doth alledge and pro- 
pound as before. | | 

4+ That in the year one thouſand ſeven hundred and fifty-three, the 
ſaid Elizabeth Chudleigh, in her own name as a ſpinſter, and without any 
interpoſition, let, or hindrance of the ſaid right honourable Augu//us Fohn 
Hervey, or his being a party thereto or any ways concerned therein, took 
a leaſe of the right honourable lord Berkeley of Stratton of certain land in 
Hili-Street, in the pariſh of $. George, Hanover-Square, in the county of Mid- 
Aer. whereon the ſaid E{izabeth Chudleigb cauſed to be built a houſe, 
wherein ſhe continued to live for the ſpace of five years and upwards, and 
afterwards ſold the ſame to Huge Meynell, eſquire, and received the money 
proceeding from the ſale thereof to her own uſe : and this was and is true 
and the party proponent doth alledge and propound as before. | 

5. That in ſupply of proof of the premiſes mentioned in the next pre- 
ceding article, the party proponent doth exhibit and hereunto annex the 
original leaſe of the land aforementioned, dated the fourteenth of April 
one thouſand ſeven hundred and fifty-three, executed by the ſaid lord 
Berkeley and Jahn Phillips, who was intereſted therein, and thereby leaſed 
to the ſaid Elizabeth Cbudleigh, ſpinſter, her executors, adminiſtrators, and 
aſſigns, for the term of eighty- ſeven years, and marked with the letter C, 


and prays that the ſame may be here read, and taken as if herein inſerted ;. 


and doth alledge that every thing was ſo had and done as is therein con- 
tained z and 92 El:zabeth Chudleigh, ſpinſter, therein mentioned, and 
EF zabeth Chudleigh, ſpinſter, party in this cauſe, was and is one and the 
ſame perſon, and not divers: and this was and is true; and the 
ponent doth alledge and propound as before, 


1 


6. That on the third day of February, in the year of our Lord one thou- 


ſand ſeven hundred and fifty-ſeyen, the ſaid Elizabeth Chudleigh, ſpinſter, 
was admitted a copyholder and tenant to the dean and chapter of J#/4/-. 


min/ler for the houſe and land, or ſome patt thereof, wherein ſhe now lives, 
at Knightſbridge, in the county of Middleſex, in her own then and now 
maiden name of Elizabeth Chudleigh, and without any interpoſition, let, or 
hindrance. of the ſaid right honourable Augu/tus Jabn Hervey, or without 
his being a party thereto or any my concerned therein: and this was and 
is true; and the party proponent doth alledge and propound as before, 
That in ſupply of proof of the premiſes; mentioned in the next pre- 


. article, the party proponent doth exhibit and hereunto annex, and 
prays may be here read and taken as if herein inſerted, a copy of the court- 
roll of the ſaid. Elizabeth Chudleigh's being admitted tenant to the premiſes 


mentioned in the next preceding article, and marked with the letter D; 
and that Elizabeth Chudleigh therein mentioned, and Elizabeth. Chudleigh 
party in this cauſe, was and is one and the ſame perſon, and not divers 


county of Middleſex, and this without any interpoſition, let, or hindrance” 


party pro- 


3 
and the party proponent doth alledge and propound as before. 

8. That in the year of our Lord one thouſand ſeven hundred and ſixty- 
two the ſaid Elizabeth Chudlergh, ſpinſter, tranſacted buſineſs with John 
Butcher in her own maiden name of Chudleigb, and took a leaſe ſrom the 
ſaid Mr. Butcher of certain lands ſituate in the pariſh of Kenſington, in the 


* 


1 


of the ſaid right honourable Auguſtus Fohn Hervey, or his being a party 


thereto or any ways concerned therein; and in ſuch leaſe the ſaid Bin- 


beth Chudleigh was deſcribed by the name of Elizabeth Chudleigh:and this 
party proponent doth alledge and propound ag 


was and is true; and the 
before. 


ceding article, the party proponent doth exhibit and hereuntd annex, and 
prays may be here read and taken as if therein inſerted, the ſaid leaſe men- 


| tioned in the preceding article, and marked with the letter E; and doth - 
1 that every thing was ſo had and dane as therein is contained; und 
| inker, - 


that Elizabeth Chudleigh therein named, and. Elizabeth Chudleigh, 
party in this cauſe, Was and is one and the ſame perſon, and not divers: 


1 
1 


- That in ſupply of proof of the premiſes mentioned. in the next pre- 


- — 
* 


41 * 


204 


5 und this was and is e ; and the party proponent doth alledge and pro- | 


. 


pound as before. . | 
10. That Mrs. Ann Hanmer, the aunt of the ſaid Elizabeth Chudleigh, 


ſpinſter, the party proponent, and who, in the ſecond article of the pte- 
tended allegation admitted on the part of the ſaid right honoutable Au- 
guftus John Hervey, is pretended to have been preſent at the pretended 


marriage pleaded by the ſaid Auguſtus John Hervey, did, in the year one 


thouſand ſeven hundred and ſixty-two, write a letter with her own hand 
to the ſaid Elrabeth Chudleigh, ſpinſter, wherein ſhe addreſſes her as a fin- 
gle woman, therein calling her © Jar Mrs. Chudleigh ;” and alſo in or about 
the year following did make her laſt will and teſtament, and codicil, the 
codicil not dated, but the will bearing date the eleventh day of June one 
thouſand ſeven hundred and fixty-three, and both will and codicil, as 
well as the letter aforeſaid, are of the hand-writing of the ſaid Mrs. Ann 
Hanmer, and ſo known to be by perſons who have ſeen her write and ſub- 
ſcribe her name to writings, and are well acquainted with her manner and 
character of hand-writing; and in which will and codicil, proved in the 
Prerogative Court of Canterbury, and now remaining in the regiſtry there- 
of, the ſaid Mrs. Hanmer hath by the will given a ſilver ſugar-urn and 
ſpoon, and by her codicil hath given and bequeathed a legacy of one 
hundred pounds, to the ſaid Elizabeth Chudleigb, by the name and. deſcrip- 
tion of the honourable Mrs. Elizabeth Chudlagh : and this was and is true; 


- 


and the party proponent doth alledge and propound as before. | 


11. That in ſupply of proof of the premiſes mentioned in the next pre- 
ceding article, the party propounding doth exhibit and hereunto annex, 


and prays may be here read and taken as if herein inſerted, the ſaid letter 


- 


marked with the letter F, beginning thus; © Sunning-hill, Auguſt the 14th 
262. Dear Mrs. Chudleigh,' and ending, © I am, dear madam, your 
« finicere-well-wiſher and humble ſervant, 4. Hanmer ;* and alſo. doth 
exhibit a copy of the ſaid will and codicil of the ſaid Mrs, Hanmer, 
marked with letter G; and doth alledge that Mrs. Hanmer, the aunt of 
the party proponent, who wrote the ſaid letter to the ſaid Mrs. Chudleigh, 
and who made the ſaid will and codicil, and Mrs. Hanmer, whom the ſaid 
right honourable Auguſtus Fohn Hervey pretends to have been a witneſs to 
his pretended marriage, was and is one and the fame perſon, and not divers; 
and that Mrs. Chudlcigh mentioned in the ſaid letter, and the honourable 


Mrs. Elizabeth Chudlejgh mentioned in the ſaid laſt will and codicil, and | 


Elizabeth Ghudleigh, ſpinfter, party in this caufe, was and is the ſame per- 
ſon, and not divers: and this was and is true; and the party proponent 
doth-alledge and propound as before. aa ts . 
12. That Mr. Merrill, at whoſe houſe the ſaid right honourable Au- 
7e n Jobn Hervey hath ae the ſaid pretended pn to have been 
lemnized, wrote two letters with his own hand, and ſent them by the 
poſt to the ſaid Elizabeth Chudlergh, party in this cauſe, wherein he ad- 


- dreffes her as a ſingle woman, the ſaid letters being dated Nov. 1ſt, 1765, 


0 
— 


Obudleigb 
divers , 49 
A That the ſaid Mr. Merrill hath alſo in and by his laſt will and | 
teſtament, bearing date the firſt day of January one thouſand ſeven hun- 
_ .dred and ſicty-ſeven, proved in the Prerogative Court of Canterbury, and 
no remaining in the re | 


letter H, beginning thus, 


and Nov. 3d, 1765, written in one ſheet of paper, and ſuperſcribed or 
directed thus; To the honourable Mrs. Elizabeth Chudleigh, at Chal- 


© mington, near Dorcheſter, Dorſet ;* and in the letter of the 3d of Nov. | 
| hundred and fifty-ſix, adminiftration of the goods, chattels, and credits 


1765 are theſe words, to wit; © I have added your Chriſtian name to your 
< ſurname in the direction of this, left the word bonourable ſhould not 


© be ſufficient to prevent a blunder, and the letter ſhould be given to Mrs, 


* Chualeigh. I have met with ſo many and ſuch groſs blunders, that I think 
© 1 can never enough guard againit them; and the party proponent 
doth alledge, that by theſe words, © ſhould be given to Mrs, Chudleigh,” 
was meant Mrs. Chudleigh, at Chalmington, aunt to the faid Elizabeth Chud- 
leigh, the party proponent, at whoſe houſe ſhe then was : and this was and 
toe! and the party proponent doth alledge and propound as before. 

13. That in ſupply of proof of the premiſes in the next preceding ar- 


: ticle mentioned, the party proponent doth exhibit and hereunto annex, 


and prays may be here read and taken as if herein inſerted, the ſaid two 
letters mentioned in the next , article, the firſt marked with the 

| ainfiane, November the 1ſt, 1765. Dear 
<* madam, tho” I haye nothing particular to write to you upon, and end- 
ing thus, © Tho” had I mentioned it to them, Mrs. Kelly's and Mrs. E- 


* fob's would not have been wanting. I am, dear madam, your moſt 


obedient humble ſervant, Jahn Merrill ;* and the other letter, marked 
with the letter J, beginning thus, November zd, 1765. Dear madam, 
< the above, as you fee, was intended to go by the Jak jolt,” and ending 
thus, that 1 think I can never enough guard againſt them. I am, dear 
© madam, your moſt obedient humble ſervant, John Merrill; and the 


party proponent'doth alledge and propound that the whole body, fubſcrip- | 


tions, and ſuperſcription of the faid letters were and are of the proper 
handwriting and fubfcription of the ſaid John Merrill, and fo known 
and believed to be by perſons who are well acquainted-with his manner 
and character of hand-writing and ſubſcription ; and that by the words, 
I have added your Chriſtian name to your ſurname in the direction of 
this, was meant and intended the Chriſtian and ſurname of Elizabeth Chud- 
leigt the party in this fuit; and that the honourable Mrs. Elizabeth Chud- 
ltigh mentioned in the ſaid fuperſcription, and the honourable Elizabeth 
ty in this ſuit, was and is one and the ſame perſon, and not 
is was and is true; and the party proponent doth. alledge 
r mo 


| | 755 thereof, given and bequeathed a legacy or 
legacies to the ſaig EAaaheth Chudleigh, Ipinſter, party in this ſuit, by her 


then and now maiden. name of Elizabeth Chudleigh: and this was and is 


true ; and the party proponent doth alledge and propound as before, 


article, the party. proponent doth exhibit and hereunto annex, and; prays | b 
may be here read 


__ ks — rizht honourable Fugu/fus Fobn 


13. That in ſupply of the premiſes mentioned in the next preceding 


| taken as if herein inſerted, a copy of the clauſe of 

he Will of the faid-Mr. Merrill, marked with the letter K; and doth al- 
dge that Mr. Merrill at whoſe houſe the pretended marriage pleaded by 

| ervey is ſatd-to have been ſo- 
, and Mir, Merrill" who made the faid will, was and is one and 


* 
2 
- 


them, marked with 


| annex, and prays may be here read and taken as if herein inſerte 


f 


LOI 
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the ſame perſon, and not divers; and that the honourable Elizabeth Chi. 
leigh mentioned in the ſaid will, and the honourable. Elizabeth Chudltig) 
| * party in this ſuit, was and is alſo one and the ſame perſon, and ug 

ivers: and this was and is true; and the party proponent doth alley, 
I as before. . 7 
16. That in the year of our Lord one thouſand ſeven hundred and ſu. 
ty-fix, the ſaid £//zabeth Chudleigb borrowed of Mr. John Drummany, 3 
banker, at divers times; on mortgage and bond ſecurity, in her own name 
and without any interpoſition, let, or hindrance of the ſaid right honor. 
able Auguſtus Fohn Hervey, or his being a party thereto, or his being ay 
ways concerned therein; the ſum of five thouſand one hundred and lixty 
| pounds, and gave the ſaid Mr, Drummond a bond for onethouſand pounds 


and alſo mortgaged certain premiſes ſituate in the manor of Knightſbriy, 
in the county of Middleſex, in her ſaid then and now maiden name 0 
Elizabeth Chudl-igh, unto the ſaid Mr, Drummond, for the repayment of the 
| ſum of four thouſand one hundred and ſixty pounds to the ſaid Mr. Drin. 
mond, as will appear by the original bond and mortgage-deed now in the 
cuſtody or power of the faid Mr. Drummond, to which fhe refers; and 
the party proponent doth alledge that Elizabeth Chudleigh mentioned in 
the ſaid 4 and mortgage-deed, and Elizabeth Chudleigh, ſpinſter, party 
in this ſuit, was and is one and the ſame perſon, and not divers : and thi; 
was and is true; and the party proponent doth alledge and propound 23 
before. . | 
17 That in ſupply of proof of the premiſes mentioned in the next 
preceding article, the party proponent doth exhibit and hereunto annex, 
and prays may be here read and taken as if herein inſerted, the counte:. 
part of the ſaid mortgage-deed, dated the eighteenth of April one thouſand 
ſeven hundred and fixty-fix, marked with the letter L; and doth alledge 
and propound that the ſame was and is the counterpart of the ſaid mort. 
gage-deed remaining in the cuſtody or power of the ſaid Mr. Drummon, 
as mentioned in the next preceding article; and that Elizabeth Chudligh 
mentioned in the ſaid bond and mortgage-deed, and Elizabeth Chudleigb, 
ſpinſter, party in this ſuit, was and is the ſame” perſon, and not divers; 
and this was and is true; and the party proponent doth alledge and pro- 
pound as before. on | 
18. That in the month of February in the year of our Lord one thou- 
ſand feyen hundred and ſixty-five, and in the month of June one thoy- 
ſand ſeven hundred and ſixty-eight, the ſaid Elizabeth Chudleigh, ſpinſter, 
borrowed of Mr. William Field, of the Inner-Temple, attorney at lau, 
ſeveral ſums of money, to the amount of the ſum of one thouſand nine hun- 
dred pounds, or thereabouts, for which ſhe gave to the ſaid Mr. Field, as 
' ſecurity, two bonds in her own name of EAzabeth Chudleigh, without 
the interpoſition, let, or hindrance of. the ſaid Auguſtus Fohn Herve, or 
without his being party thereto, or any ways concerned therein: and 
this was and is true; and the party proponent doth alledge and propound 
as before. Ib oe EDI fe | 
19. That on or about the twenty- fifth of February one thouſand ſeven 


of Harriot Chudleigh, late of Mindſor- Caſtle, in the cbunty of Berk, 
widow, deceaſed, the mother of the ſaid Elizabeth Chudleigb, party in 
this ſuit, was granted to the ſaid William Field, as the attorney and for 
the uſe and benefit of Elizabeth Chudigb, deſcribed in the ſaid admini- 
ſtration, and in the records of the Prerogative- Court of Canterbury, by 
the name and deſcription of Elizabeth Chudleigh, ſpinſter, the natural and 
lawful daughter and only child of the ſaid Harriot Chudleigh deceaſed, 
without the interpoſition, let, or hindrance of the ſaid right honourable 
Ange: ee Hervey, or without his being party thereto, or any ways 
concerned therein: and this was and is true; and the party proponent 
doth atledge and propound as before. 5 

20. That in ſupply of proof of the premiſes in the next preceding 
artiele mentioned, the party proponent doth exhibit and hereunto annex, 
and prays may be here read and taken as if herein inſerted, a copy of the 
IR cy op entered on record in the ſaid Prerogative-Court of Ca- 
t:rbury, and ſigned by the deputy-regiſtrars of the ſaid court, or one of 
e letter M; and doth alledge that Z/izabeth Chut- 
leigh, ſpinſter, therein mentioned, and Elizabeth Chudleigh, ſpinſter, party 
in this cauſe,' was and is one and the ſame perſon: and this was and is 
true; and the party proponent doth alledge and propound as before. 

21, That the ſaid Mr. William Field, as the attorney of the ſaid Eliau- 
beth Chudleigh, and by virtue of a letter of attorney from her for that pur- 
pole, given in her name of Eliaabeib Chudleigh to him, uſed to receive 
her og as maid of honour, without any interpoſition, let, or hindrance 
of the ſaid right honourable Augy/ins Fobn Hervey : and this was and 1s 
65 and the party proponent doth alledge and propound as be- 
o 3 ] 8 8 
22. That on or about the fifth day of May one thouſand ſeven hundred 
and ſixty-ſix, the ſaid Elizabeth Chudleigh, party in this ſuit, preſented, 
in her own name of Elizabeth Chudlei:h, by virtue of a preſentation ſigned 
by het for that purpoſe, the reverend Mr, abe Julian junior, to the living 
| of Hartford, in the county of Devon, who was in virtue of the ſaid pt 

ſentation duly inſtituted and induQted to the ſaid living, without an) 

| interpoſition, let, or hindrance of the ſaid right honourable Augu/rs Jun 
Hows or his being a party thereto, ot any ways concerned therein: 100 
that this was and is true; and the party proponent doth alledge and pro 
pound as before. I 8 I 7 

23. That in ſupply of the proof of the premiſes mentioned in the fad 
next preceding article, the party proponent doth Exhibit and hereun® 


% 


. 7 an 
authentic copy of the ſaid preſentation marked with the letter N, on 

% 2nd alſo d certificate of the jnſticution of th 
faid-reverend Jahn Jula to the ſaid gectory of Hertford, ſigned i 
Richard Burn, notary-publick, ſecretary to the lord biſhop of Zxetr, and 
marked with the letter Q; and apt alledge that Z/itabeth Chadicigh mem 
tioned in the ſaid preſentation and certificate, . and &iizabeth Chudiit) 


party in this cauſe, was and is one and the ſame perſon, and not dives 
* * e CCC 


part thereof, in her then and now maiden name of Elizabeth Chudlig), 


2 


F 


2 


rer 


=. 
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and this was and is true; and the party proponent doth alledge and pro- 
und as before. | | 
pound That the ſaid Elizabeth Chudlrigb, for many years ſubſequent to 
he pretended time of the pretended marriage aforeſaid, kept a current 
count of caſh with the Bank of Engrond in her name of Elizabeth Chud- 
» þ, and as 2 ſingle woman; and alſo in all common as welh as other 
Fe ORCS of buyings and ſellings, and other money matters, whenever 
* on happened, the ſaid Elizabeth Chudleigh, ſpinſter, party in this 
* bath, as well before as ever ſince the pretended time of the pre- 
ruled marriage pleaded. by the ſaid right honourable we tf Her- 
1 conftantly.in her own name of Elizabeth Chudleigh, ſpinſter, tranſ- 
ed buliveſs, by paying and receiving money, giving and taking 
teceipts for; the. ſame, hiring and diſcharging ſervants, and on all other 
— without the * let, or hindrance of the ſaid right 
honourable Auguſtus John Hervey, or his being any ways concerned 
therein: and this was and is true; and the party proponent doth alledge 


und as before. 
415 all and ſingular the premiſes were and are true, and ſo forth, 


= 
9 
1 3 


I. Collier. 
11 5 Pat; Calvert. 
Vn. Mime. 
Chudligh againſt Hervey. — Sentence read and promulged the toth of 
r Ki . February 1769. — 


A 


| 1K the name of God, Amen. We Fohn Betteſworth, doctor of laws, 


1 vicar-general of the right reverend father in God Richard, by divine 
permiſſion, lord biſhop of London, and official principal of the conſiſtorial 
and epiſcopal court of London, having ſeen, heard, and underſtood, and 


| — #96 maturely diſcuſſed the merits and circumſtances of à certain 


of jaQitation of marriage which was lately controverted, and as yet 


| remains pndergrmioce before us in Judgment, between the honourable 
* 


Elizabeth Chudleighs of the pariſh of St. Margaret, We/tmin/ter, in the 


| county of 44zddleſex, ſpiniter, the party, agent, and complainant, of the 


t, and the right honourable Auguſtus Fohn Hervey, of the pariſh of 
ng pho Wafminjter, in the e 5 iddleſex and dioceſe of Len- 
bn, batchelor, falfely calling himſelf the huſband of the ſaid honourable 
ee. the party accuſed. and complained of, on the other 
art; and we. rightly and duly proceeding therein, and the parties afore- 
Pg lawfully appearing before us by their proctors reſpectively, and the 
profior of the ſaid honourable. Eliaabeth Chudleigh praying ſentence to be 
given. and juſtice to be done to his party, and the proctor of the ſaid 
right. honourable Auguſtus Fobn Hervey alſo earneſtly praying ſentence 
and-juſtice to be done to his ſaid party; and we having carefully looked 
into and duly conſidered of the whole proceedings had and done before 
us in the ſaid cauſe, and obſerved by law what ought to be obſerved in 
this; behalf, have thought fit and do thus think fit to proceed to the 
ing and promulging our definitive ſentence or final decree in this ſame 
cauſe,.in manner and form following (to wit): 


Foraſmuch as by the acts enacted, alledged, exhibited, propounded, 
proved, and conſeſſed in this cauſe, we have ound and clearly diſcovered, 
that the proctor of the ſaid, honourable Elizabeth Chudleigh hath fully and 
ſufficiently founded and proved his intention deduced in a certain libel and 
allegation and other 24 — and exhibits given in, exhibited, and ad- 
mitted on her behalf in this ſame cauſe, and now remaining in the regiſtry 
of this.court (which libel and allegation and, other pleadings and exhibits 
we-take and will have taken as if herein repeated and inſerted for us to 
onounce.as herein after we ſhall ren z and that nothing, at 
effectua] in law, bath on the part and behalf of the ſaid right ho- 
noureble fuguſfius John Hervey been excepted, deduced, exhibited, pro- 
ungen, proved; or confeſſed in this ſame cauſe, which may or ought in 
ny wiſe to defeat, prejudice, or weaken the intention of the ſaid honour- 
able Elizabeth Chudltgh deduced as aforeſaid ; and particularly that the | 
lag right honourable Auguſtus Jobn Hervey hath totally failed in the 
proof of his allegation given in and admitted in this cauſe, whereby he 
ed- and propounded a pretended marriage to have been folemnized 
ween him and the ſaid honourable Elizabeth Chudleigh, deer and 
therefore we John Berteſworth, doctor of laws, the judge aforeſaid, firſt 


calling” upon God and ſetting him alone before our eyes, and having 


heard” counſel in this cauſe, do pronounce, decree, and declare, that 
the ſaid honourable Elizabeth Chudleigh at. and during all the time men- 
honed. in; the ſaid-libel given in and admitted in this cauſe, and now re- 
maining in the regiſtry of this court, was and now is a ſpinſter, and 
from all matrimonial contracts or eſpouſals (as far as to us as yet * 
rs). more eſpecially with the ſaid right honourable dnguftur John 
and that the ſaid right honourable Augu/ius John Hervey, not- 


uithltanding the premiſes, did in the years and months libellate wickedly 


as maliciouſly boaſt and publickly aſſert (though falſely). that he was 

contracted in marriage to the ſaid honourable El:zabeth Chudleigh, or that 

they were joined or contracted together in matrimony : wherefore we do 

nes, decree, and declare, that perpetual filence muſt and ought to 

© impoſed and enjoined the ſoid right honourable Auguſtut John Hervey 
te the premiſes libellato, which we do.impoſe and Fog him by theſe 

Pets; and we do' decree the ſaid right honourable, Augu/ius John 

Hervey to be admoniſhed to deſiſt from his boaſting and aflerting that he 

Was contraſted to or joined with the ſaid honourable: Elizabeth Chudleigh 
imnatrimiony: as aforeſaid and we do; alſo pronounce, decree, and de- 

elire;. that th by lav 
to be made in this Cauſe on 
the 200d betialf of the ſaid honourable. Elizabeth Chudleigh,; to be paid 
Wike ſaid Elizabeth Chudleigh or her proctar; and accordingly we do 
„m in ſuch expences, which we tax at and .modefate to. the 
un of 2 bundred pounds. of lawful money of Great» Britain, bel 
— Xx. © fr TR Wn 


— 


ſaid right honourable Auruſtus Fobn Hervey ought by law Report, page enn's 
| C Kenm eſquire; married Elina Strwell, and had iffue; after- 


reported another caſe. upon 


Twit ah Wan of e 


20g 


the expence of a monition for payment on this behalf by this our defi- | 


nitive ſentence or final decree, which we 
preſents. 


Arth, Collier. 
Pet. Calvert. 
Wrm. Mynne. 


This ſentence was read; promulged, and given by the with- 
in- named the vicar-general and official principal on Friday 
the tenth day of ee in the year of our Lord one 
thouſand ſeven hundred and ſixty-nine, in the dining- 
. room adjoining to the common-hall of Do#tors-Commons, 
ſituate within the pariſh of St. Benedict, near Paul's 
Wharf, London, there being then and there preſent the 
witneſſes ſpecified in the acts of court, which I atteſt. 


read and promulge by theſe 


J. Betteſworth, 


Mark Holman, notary-publick, 
deputy-regiſter, 


Mr. Wallace. 


Your lordſhips ate now poſſeſſed of a ſentence given by the conſiſtory 
court of the biſhop of Londen in a cauſe inſtituted there to try a claim 
made by Mr. Hervey of marriage with the noble priſoner ; your lordſhips 
find by that ſentence the claim examined, and the decree pronounced upon 
the allegations and the evidence given in the cauſe ; by which decree the 
noble priſoner at the bar is declared free from all matrimonial contracts 
1 with Mr. Hervey, | 

My lords, the noble priſoner by the inditment is charged, ſubſequent 
to this ſuppoſed marriage to Mr, Hervey, to have married the late duke 
of Kingſton. | | 


It is for me now to ſubmit to your lordthi , that this ſentence is con- 
cluſive as long as it remains in force, and that of neceſſity it muſt be re- 


ceived in evidence in all courts and in all 
* can become a matter of diſpute. 

My lords, I don't know any court which the conſtitution of this king- 
dom has placed the deciſions of the rights of marriage in but the eccle- 
ſiaſtical: ] believe it will not be contended, that the common-law courts 
of this country have any ſuch original juriſdiftion, Marriages . may in- 
deed incidentally come to be diſcuſſed and determined in the courts of 
common law, and in many caſes abſolutely neceſſary to the due admi- 
niſtration of juſtice ; but, my lords, it will not be found, that where the 
proper forum has given a deciſion upon the point, the common-law courts 
have ever taken upon themſelves to examine into the grounds, or at all 
queſtion the validity, of that ſentence. : | 

My lords, as far as we have books to reſort to, we find inſtances from the 
earlieſt times down to the preſent, where the power of the eccleſiaſtical 
courts is in terms recognized by the common-law courts, and where thelt 
deciſions have been conſidered as concluſive upon every queſtion in which 
they have juriſdiction, and eſpecially in caſes like the preſent, particularly 
belonging to them. _ | | 

My lords, I don't know in the common-ldw courts any inſtance where 
the legality of marriage can come directly in queſtion, that the courts have 
decide upon it without referring to the biſhop, the ordinary of the place, 
to certify; unleſs the marriage has been decided by a ſuit inſtituted in the 
Eccleſiaſtical Courts, | 

Your lordſhips will permit me to, refer your lordſhips to thoſe authori= 


places where the ſubject of that 


ties of law which are to be found in our books; and by the able aſſiſtanee 


which your lordſhips indulgence has given the priſoner at the bar, you 
will more particularly have explained the gature of the proceedings in the 
eccleſiaſtical courts, how far and to what purpoſes in thoſe courts-the 
are concluſive, and where they are open to lukn litigation. I ſhall be 
to refer your Jordſhips to a caſe reported by lord chief juſtice Cote, in the 
fourth part of his Reports 

27th year of the reign of 


izabeth, there was a marriage between one 


homas Tweede and one Agnes Adding /hall,'and ſubſequent to this 1319 bf 


a perſon of the name of Bunting libelled againſt the wife of Tweed: 
claiming under a pre · contract, and the Spiritual Court enforced that con- 
tract: afterwards, on the death of Bunting, | 
iſſue of the ſecond marriage and the collateral relations of Bunting; the col- 
lateral relations inſiſting that the ſecond. marriage was utterly void, be- 


a queſtion aroſe between the 


| 


by ha name of Bunting and Addinghhall, In the 


cauſe there had exiſted a firſt marriage, and the buſband living at the time 


of the ſecond. Another objection I ſhall ſtate to your lordſhips was, that 


though it might be concluſive between the parties, yet Trweede the firſt huſ- 
batd be 
marri 
nor indeed | t th | 
he being then de fas. the huſband, though he was not a. pi | 
nor in the 2 Court, yet the ſentence againſt the wife ſhould 
bind the huſband de facto; and foraſmuch as the cognizance of the right 
Ids 


any body but the parties: the refolution of the court was, that 


of marriage belongs to the Eccleſiaſtical 9 the ſame court 


« giyen ſentence in this caſe, the judges of our la, ought (although it be 
« againſt the reaſon of our law) to give faith and eredit to their proctedi 
and ſentences, and to think that their proceedings are confonant to'th 


* 


f 


1 


ing no party to the ſuit, nor to the ſentence which diffolved the | 
between them in the Eccleſiaſtical Court, it could not affect him, 


to the ſuit, . 


lay of holy church, for cuilibet in ſus arte perito credendam oft; and ſo the 


iſſue of the firſt marriage, in conſequence and upon the eredit of che ſert- 


the ſubje& 
will find in the ſeven 


of marriage 
which is gart this:. 


queen Elizabeth, which your rags 
41, by the name of Ken's cafe, 


* tenee, were conſidered as legitimate.” My lord one —— _ = 4 
n the och year of 
G part of his 


wards the Ecclehaſtical Court pronounced a ſentehee of divorce between 


Mr. Kenn and the lady, Who were not of the age of conſent at the time 6f 


the marriage ; and. in conſequence. of this NT he married a ſecond 
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5 "Ve lotdſhips find, that in the reign of king William, that notion which 
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a bil) in the court of, IVards of that day, in order to have the benefit of the 
ſucceſſion j and offered to prove, that though the ſentence had been given 
in the Eccleſiaſtical Court on the ground of his father and mothef being 
within the age of conſent, 58 that they were above the age of conſent; 
that in truth they had cohabited together for eight or nine years, and had 
iſſue of that marriage. There could be no doubt, if the matter was open to 
examination, that the firſt marriage was effectual: for, in the firſt place, 


the parties were above the age of conſent, and if they had. been under the kb: PU OMG 
| 1 IHhall now trouble your lordſhips with a caſe determined in the hoy 


age of conſent, yet their cohabitation together After that age, and more 
ſpecially, as they had iſſue, would have been ſüſtelent to eſtabliſh the 
marriage. It was argued too, that it was open to examination, becauſe both 
the ſtatute and common law of the country take nötice of the age of con- 
ſent ; and therefore it was equally competent to a cburt of common law to 
-xamine into the queſtion, as to an eccleſiaſtical" court. It was further 
urged, that the queſtion related to an inheritance of which the Eccleſiaſtical 
Court had no juriſdiction or controal, and therefore it was a queſtion pro- 
perly before a court of common law : but the court then conceived them- 
ſelves ſo far bbund by the deciſion of the Eccleſiaſtical Court, though found- 
ed on falſe ſuggeſtion, that they held the plaintiff in that cauſe not intitled 
to any relief. : Re: 3h "SF 

My lords, I beg leave to trouble your fordſhips with the words of the 
count upan that ſubject: after ſtating the reaſons, the book proceeds: 
But it was reſolved by all the juſtices' (for it was a reference to the two 
chief juſtices, to two other juſtices, to the chief baron, and two other ba- 
xons) that the ſentence ſtiould conclude as long as it remained in force.” 
And, my lords, the reaſons given are, * that the ecclefiaſtical judge has ſen- 
« tenced the contract and marriage to be void and of no effect ; and al- 
© though they were of the age of confent, yet if the original contract was 
< void and of no effect, then there was juſt cauſe of divorce; and if the 
* marriage had been within the age of conſent, the eccleſlaſtical Judge is 
judge as well of the aſſent as of the firſt contract, and what ſhall. e 2 
« ſufficient aſſent or not; and although the eccleſiaſtical judge ſhews the 
cauſe of his ſentence, yet foraſmuch as he is judge of tHe original matter, 
©/ that is, of the lawfulneſs of the marriage, we will never examine the 
© cauſe, whether it be true or falſe; for of things the cognizance whereof 
belongs te the Eccleſiaſtical Court, we ought to giyecredit to their ſen- 
© tences, as they give to the judgments in our courts.” ©, 
... Your. lordſhips find here, a caſe where, according to the facts ſtated, 
there was no doubt of the validity of the t harris: and of the legiti- 
macy of the iſſue claiming in that cauſe; and if chere had been no ſen- 
ence of the Eccſeliallical Court, no doubt could have exiſted of the right 
of ſucceſſion; but the ſentenoe in the Eccleſiaftical Court having inter- 

ſed, the court of common law conceived themſelves abſolutely bound, 
nay, that they had no right to look into the cauſe of that fentence, for it 
was a matter originally of eccleſiaſtical juriſdiction, and they muſt give 


faith and credit to the ſentence of the eccleſiaſtical judge in that cauſe. 


* 


o as the. 22d of Edward the fourth, Where the ſame doctrine was lai 
—4 n the Eecleſiaſtical Court having a complete anddecifive juriſd iction 


Your lordſhips will find that my lord chief juſtice Ce eſted a caſe ſo.long 


ypon l n 12 8 Be | . , 
My lords, theſe caſes, from the reporter and from the judges who deter- 
mined them, the reporter being one, I take to be of the higheſt authority, 
and acknowledging thoſe principles Which occur frequently in the books, 
though not under ſolema dociſions, but as the received opinions of judges 


and of lawyers from the garlieſt of times. 
551 50, 1 did before mention to your lordſhips a cafe from Carthew ; 
L-ſhall nos ſtate, it particularly now, but only to the point which we are 
no upon, that is, of the ſentence being concluſiyſe. 
„My lords, this was not, as ſuppoſed in the argument, a n+ privy opi- 
nion, which every judge muſt give with the information he carries with 
im, and v hay: the aſſiſtance of the reſt of the Judges of the court, but a 
A — deciſion in triakat bar in the court of Xing“ Bench in'the fourth of 
king, William, when J think lord chief juſtice Holt preſided in that court: 
it was too upon a ſentence of jaQitation of rates which your lordſhips 
have. now before. you, Which was there held to be conclufive evidence, and 


t no teſtimony whatever ought to be received againſt it. Your lordſhips 
il he the wards of the court upon that occaſion : upon the debate, the 


©. cgurt were all of opinion, that this ſentence whilſt unrepealed was con- 
»*elufive againſt all matters precedent ;. and that the temporal courts muſt 
give credit 40 it until it is reverſed, being a matter of mere ſpiritual 


a F 


n 


had from all time prevailed was as ſtrong as ever, and that the 10 ages of 
the court of King's Bene, in which it was tried, were all clearly of opinion, 
the point, till it was reverſed or repealed. 


who preſid. 


My lotds, the ſame doctrine is laid down by my lord chief juffice Ht, 
el at the trial of this cauſe, in a caſe reported in'Salteld, 290, 
by the name of Blackbam's caſe : it turns upon the claim of property in the | p 


goods of a woman deceaſed, The plaintiff proved the goods to be in his 


.poſleſſion,, and to be taken away by the defendant. © Againſt this claim of 


abs plaintiff, the defendant ſhewed that theſe were the goods of one Fane 


 Blackbam in her life-time, and that the defendant had taken out letters of 
adminiſtration to Het, and ſo was intitled to tlie * Upon this the 


- plaintiff. proved, that ſome few days before her death ſhe was actually mar- 
ried to him; and in anſwer to that it was infifted, that the Spiritual Court 


bad determined the right to be in the defendant z for they could not have 
granted adminiſtration to the defenda 


nt but x > a ſuppoſition that there 
Was no ſuch marriage; and that this ſentence being'a matter within their 
+uriſdiction was concluſise, and could not de painſaid 'as in evidence. 


| zur | „ 4 2 fg 3 & 1 
| My dord chief juſtice Holt, who; was.che judge ting at njf priur, who 


determined the caſe I laft. cited, ſays this : 4 matter which, has been di- 


_ ++ realy determined by. their" ſentefice cannot be gainſajd their ſentenee is 
' /4. conclufive in ſuch. caſes, and Ab epidenet ſhalt be admitted to prove the 


% 


„ contrary ; but. then it. maſt. be 


J beſo yoar FordlilpF"sr prefenr 79" s cal, * 
: 3 Y Fa: * * x s a 
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where ite bbje@ of the profecutiont wi ch queſtion the elaim of maria 
and where the marriage is the point directly tried and determined; ſo 15 
according to lord Holl opinion, if the ſendence be direQly upon . 
queſtion, it is ſo concluſive, that it is net evrſþetent ſor any court of con. 
Fir A to exanlin? into the matter, ot receive any evidence to contes 

i it, LED WW ths 5h #29; 158 12 3 din 2:4! — 914%, „„ ” 
f My lords, thefe are caſes as far as have Happened in' the courts g 
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of lords, under the name of Hatfield and Hitfeld © it cam on before the 
houſe of lords in the year 1725. The caſe; As collected froni'the Printed 
eaſes of the times, is thus: —one Leongrd-Hatfield married Fane Py, 
who had different names 1 ſee aſſigned her, and by his will made a pro. 
viſion for Her as his wife. In March, 1720, ſhe filed a bill in the Court 
of Excheguer, in Ireland, where the „ „J N her. proviſion lay, avainſ 
Leonard Hatfield, a ſon by # former wife, and againſt a truſtee, to have 
the benefit of the proviſion. In January following the defendant, the (,, 
and heir of her hufbane, having diſcovered that ſhe had been before 
married to one Porter, which Porter was then living, he procured a te. 
leaſe of part of the proviſion from Porter, and filed 3. croſs- bill for a dil. 
covery of the marriage, and to {tay the proceedings upon her hill, In 
this croſs-bill he queſtioned her upon her marriage to Parter + ſhe de. 
nied that ſhe had ever gone by the name of Porter; but with reſpect to 
a marriage with Porter, ſhe pleaded that ſhe ought not to make a diſco. 
very, becauſe it tended to criminate herſelf; and being an accuſation of 
bigamy againſt her, the plea by the rules of the court of equity was of 
courſe, alowed, that court never compelling perſons to diſcover on oath 
crimes which may de the ſubject of proſecution againſt themfelves, 
4 My lords, however by the plea one pretty plainly diſcovers, that there 
was reafor ke ſuppoſe The was the wife—indeet [ſhe khew it—it was ci 
pable of proof, and would be proved in the cauſe 
x My lords, they proceeded to the examination of the witneſſes, and cleat 
evidence was given that this woman was the wife of Porter: Porter him- 
Telf Halt eonfelted it in his anſwer, and he had ſtated the miniſter and the 
witneſſes who were preſent at the marriage; ſo that he gave Hatfeld, the 
heir at Taw, an opportunity of bringing direct proof of the marriage from 
the very perſons preſent...  Fhis woman, finding that ſtie would be preſſe 
by that proof, had recourſe to the Eccleſiaſtical Court: the inſtituted a 
ſuit againſt this Porter of jactitation of marriage, pending the cauſe ; and 
after depoſſtions taken, though not publiſhed, ſhe got Porter over to her 
intereſt. He was willing to defeat that releaſe which He had given; and 
therefore he qoes not enter into proof, but appears by a ptoctor for form 
ſake, that a judgment might paſs againſt him. Upon this the eccleſiaſtical 
judge decreed, as in all cauſts of Jactitation they do where they find that 
there is no marriage, that the party libelling was free from all matrimo- 
nial contracts and eſpouſals with. Porter. In this caſe Porter had given a 
releaſe, as her huſband had upon oath, in the court of £xcheguer in Hrelmnd; 
ſtated the marriage with precifion, even named the miniſter and the 
witneſſes at the marriage, yet in the Eceleſiaſtical Court he appears by a 
proctor, and has ſentence paſſed againſt him, without inſiſting on the 
marriage or any defence. The court of Excheguer in Ireland received this 
ſentence as concluſiye againſt the marriage with Porter; they conccivet 
they were bound to give credit to the Eeclefiaſtical Court. Fhe plaintif 
in the cauſe, knowing in what manner he had been deceived, that 
in truth Porter was the huſband of this woman, appealed to the houſe of 
lords in England. The houſe of lords here coneeived, as the court of Er- 
5 had done, that the matter was determined by a competent juriſ- 
diction; and yet your lordſhips fee there was fraud upon the face of the 
proceedings, if it had been competent to the court to have entered into 
that conſideration: but the houſe of lords here conceived the matter at 
an end whilſt the ſentence remained in force, and the deeree of the court 
of Exchequer was affirmed. Upon the pleading this. ſentence, the court of 
Exchequer in the firſt inſtance, the houfe of lords in the laſt, proceeded 
to determine the matter. It is ſo taken notiee of by fir John Strange, in a 
caſe I ſhall preſently mention. It is taken notice of by a very laborious 
compiler of the law, Mr. Viner“ under his title of Marriage, he men- 
tions the ground of the determination thus: the legality of marriage 
ſhall never be agitated in equity, eſpecially after ſentence in the Spiritual 
Court in a aſe of jactitation of marriage, although the proceedings in 
the Spiritual Court were only faint and colluſine : 
My lords, I take this f be a cate of the greateſt authority, a deci- 
ſion of the houſe of peers in this country, and upon a point of jactita- 
tion of marriage, a ſentence of the fame natute wir the prefent before 


our lordſhips. 


that. a caſe like the preſent of jaRitation of marriage was condlufiv&upon | I ſhall” beg leave to trouble your lordihips with a caſe or! two more 
| |: w | s upon the ſubject, which are of more modern times: one is reported by 


ſir Taba Strange in the ſecond part of his Reports, 960, under the name 
of Cletos and na The action was fof maliciouſſy procuring the 
laintiff's wife to exhi | 

with her in adultery : the plaintiff proved the marriage by the parion 

a woman, and alſo a conſummation ; to encounter whieh, the defendant 
produced a ſentence of the Conſiſtory Court of London; in a cauſe of jac- 
titation of marriage brought by the womar againſt the plaintiff, wherein 
the was declared free from all contract, and perpetual ſilence impoſed 


| upon the plaintiff; which ſentence was pronounced ſince the iſſue had 


been joined in the cauſe; and the chief juſtice ruled this to be conclu- 
five evidence till reverſed by appeal, and the plaintiff was non - ſuited. 
Your lordſhips find here was à cauſe rightly brought, clear proof of the 
marriage made at the trial by the witneſſes preſent, no doubt of: the fact, 
but the production of a ſentence in the EcClefiaſtical Court in diſaffirmance 
of that martiage; a fentenee of jactitation, The chief juſtice who tried 
the cauſe conſidered the buſineſs as coneluded ; that it was of no confe- 
quence when the deciſion was made; if the moment before the trial, it 
"was enough, being by a'court having» the proper and the ſole juriſdic- 
Lion of the matter, * whole opinion muſt be debiſive ; and therefore, 


though the can ſe hat been brought before any ſuit inſtituted inthe 2 
1 | ; 33 
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bit articles of the peace againſt him, and for may 
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| Furey; brought by 


marriage before the court; 
coneeived they wer 


cuſſed, chere was no ſentence in the Eccleſiaſtical Court, and of neceſſity 


en Court, though there was no doubt of the foundation for that cauſe, | 
che ſentence is permitted to have effect, and to non-ſuit that plaintiff 
"= nad been injured in the manner the caſe ſtates. | 
1 ſurds, there was too, at the ſame ſittings, another caſe which is 
—ĩ * the following page by fir Jobn Strange, of Da Cota and Villa 
Real, which was an action upon a contract of marriage, per verba de 
g the gentleman againſt the lady, who pleaded the uſual 
blen non afurp/it- When the plaintiff had opened his caſe, the defen- 
e offered/in.evidence._ a ſentence of the Spiritual Court in a cauſe of 
contract, where the judge had pronounced againſt the ſuit for a ſolemni- 
zation ity the face of the church, and declarec Mrs. Villa Real free from 
all contract: and the chief juſtice held this to be proper and concluſive 
evidence 3 that it was a cauſe within their juriſdiction; that the nature 
of the contract was properly examinable by them; and therefore, as a 
nt determined, be non-ſuited the plaintiff in that cauſe, though the 
plaintiff there opened, and was ready to have proved, the fact of the 
but the ſentence having interpoſed, the court 
e to pay that credit which every court before had 
done. in Wetminſter- Holl, which all judges in every age had done to the 
eccleſiaſtical. juriſdiction in caſes within Ne e and finding 
himſelf concluded by that, defeated the plaintift of the effect of this ſuit. 
My lords, it was in this caſe that the caſe of Halſield and Hatfield was 
quoted as an authority. Rat N ; 
My lords, theſe are caſes upon the very points of marriage, and many 
of them your lordſhips find upon the effect and force and concluſion of 
tence ſimilar to that now under conſideration, that of a jactitation 


aſen 4 / ' 8 2 5 $404 + 
cauſe,, My lords, this has been more recently and within our own me- 
mory underſtood to be law, recognized to the law, and decided accord- 


ingly⸗ lt is not long ago ſince an action was brought againſt the honour- 
ablegt. Thomas Hervey, by a tradeſman, to recover a debt for neceſſaries 
found for his wife. On that trial the marriage was proved to the ſatisfac- 
tion of the jury, and the defendant found liable to pay for thoſe neceſſa- 
ries«- Me. Hervey inſtituted,.a ſuit, in the conſiſtory court of the biſhop 
of London, of jactitation, and he was declared free from all eſpouſals and 
contracts of marriage with the lady. During the continuance of this 
ſentence, though appealed from, another creditor brought an action 
againſt Mr. Hervey, and had to produce in evidence the ſame witneſſes 
who had proved the caſe of the other creditor before any ſentence had 
heen obtained, and had ſucceeded; but the learned chief juſtice who tried 
, onceived it was not then open to examination e 


that cauſe, concei l : 
jg the firkt-inftance, when the cauſe of the firſt creditor came to be diſ- 


ort of common law muſt decide upon the marriage; but there had 

nu a ſentence in the Ecclefiaſtical Court, which, whilſt in | 
force, was coneluſive; and of courſe diſmiſſed the laintiff's claim; and 
the intent of that appeal was to ſuſpend and reverſe that ſentence z, yet 
while it ſtood unreverſed it was concluſive, the fact of marriage way 
open to no examination in any court whatſoever. This is only an aſfif- 
mance of the principles of the law, and the doctrine found in the deter- 
minations of a thouſand caſes which the books furniſh, "© 
My lords, it is not peculiar to the caſe of marriage; it is the ſame in 
other inſtances where the eccleſiaſtical courts have the juriſdiction; it is 

in the probate of wills, it is ſo in the grantin of letters of adminiſtra- 
don: ik a will is forged, if a will is fraudulently obtained of a perſonal 
eſtate, of which the Eccleſiaſtical Court has the juriſdiction; if that court 
has granted a probate, it is not open to a court of common law, it is | 
not open to a court of equity, to enter into the fraud made uſe of in obtain- 
ing tde will, or to the forgery committed upon a teſtator. I ſhall refer 
your -lordſhips to a caſe or two upon that head : that of Noel and I/ells, 
in ſirſt Levinz's Reports 235, in the 19th of king e the ſecond; it. 
was an action brought by the executrix of the huſband, and upon the trial 
the plaintiff produced the probate of the will in evidence. The defendant 
inſiſted the will was forged; and the chief juſtice before whom. it was 
tried was of opinion, he could not give ſuch evidence directly againſt the 
fal ot the ordinary, in any things within, his juriſdiction: upon Which 
acaſe-was'made- for the opinion of the court, and a verdict was, for the 
plaintif.and. the court held that the chief juſtice at the trial had done 
right in rejecting the evidence of the forgery, that no ſuch eyidence 
aughtito. be given till the probate was repealed : they might indeed, by 
proving the ſeal, of the ordinary forged,. haye relief; but if. the ſeal of 
the ordinary: was genuine, then whatever forgery or fraud was committed, 
it was not open to the examination of a common-law court. 

My lords, the ſame doctrine is to be found in the caſe of Branſdy and 
Kirich-and-others, which was determined by the houſe of lords. It was 
tated; in that caſe, that one Robert Branſby, ..the complainant's" ſon, | 
being intitled to the reverſion of à freehold and copyhold eſtate ex- 
pectant upon the death of the complainant, made his will, by which he 
gave all his real and perſonal. eſtate to the defendant Kerrich, and made 
n his executor, who proved the will in the Eccleſiaſtical Court, in 
common, form: , afterwards, in a conteſt in the Eccleſiaſtical Court 
touching che validity of that will, a ſentence, was given in favour of 
ide wilf in the year 5 Brayſhy, the father, filed à bill in Can. 

| 


* ſet aide the will for fraud and impoſition. Witneſſes were exa- 
Mea, and many acts and circumſtances of impoſition were proved 


The cauſe. came to be heard before” Tord”Mac- 


upon; the. defendant. 3 „ ee ode Fg, 
ben Chancellor, upon the 34th of November 1718, When kis 
ii Arbek wich the monſtrous fraud and iniquity of the tranſ⸗ 
e the executor ſhould ſtand as a truſtee for the next of | 
pen appeal, the houſe of lords reverſed the decree, upon the 
ee Hot Competent to 2 court of fut io eme into 
mdand impoſition in a will touching perſonal eſtate; that the court of 
= cal 
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don, „betber foreign or domeſtick: we give credit de the 


is, the ſame rules obtain with reſpęct to every court of com- 
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38. The Trial of Elizabeth Duche/s-Dowager of- Kingſton „ far Bigany. 


leaning is alw 
ſuch evidence 
nocence, 


| lordſhips* of two or three caſes in criminal Jaw, 
trine has been eſtabliſhed, a ; | 4 
concluſive” upon the ſubſekt, until reverſed by appeal. My lords, in 
the firſt volume of fir” Fol 
find a cafe- that happened at the Ola. Baiiey in the 8th of George the firſt; 


trial, the for dz b 
that was held to be conclulfiverevidencein ſupport of the will, and the 


defendant was acquitted. '*Dhis your lotdſhips ſee was, ;@;proſecution 


juriſdiction. had decided that point; that it was no longer | for” a very ſerious offence; indeed a proſecution ſor the 7 = 


* 
* are final and-conictuſive! upon ſughiſubjeRts, the 
| acquitted; and the ON of the forgery; | 
33 l 2 


207, 
and do not examine into the facts, but are concluded by the ſentence, 
I will only refer your lordſhips to a caſe in Sir Thomas Raymond's Re 
Ports $73. In the war between the Ditch and the French in the time of 
Charlts the ſecond, a ſhip was ſeized by the French as a Dutch ſhip, 
and condemned. The ſhip being in truth Engiifh, the purchaſer under 
the Hench condemnation, brought the ſhip into England, where the 
right owner ſcized Net: upon this an action was brought by the pur= 
chaſer under the condemnation, The defendant, the original owner, of- 
fered to prove his profetty, and that the ſhip was never a Dutch ſhip, 
nor was liable to be taken and condemned by the Frenche but what ſaid 
the court? We muſt give credit to the condemnation of the court in 
France; we are forced to give credit to and believe that this ſhip was in 
the condition of a Dutch ſhip, and ſubject to a condemnation ; and, 
upon the ground, that if a court of competent juriſdiction gives a ſen- 
tence, all other courts muſt be bound by it, the ZEnglifhman was pre- 
cluded from aſſerting his right; It was the ſame upon a caſe of an in- 
ſurance, which will occur to ſome of your lotdſhips, where the ſhip 
was warranted Swediſh, and condemned in the war between England 
and France: the parties were concluded from inſiſting that the ſhip is, 
any longer Swediſh or a neutral, becauſe a court of competent juriſ- 
diction had decided the matter. The ſame law holds in reſpet to the 
courts of Admiralty : whether prize or not prize, belongs to the court 
of Admiralty; juriſdiction of that court decides upon the ſubject ; _ 
though they have given a wrong deciſion, though the facts did not war- 
rant it, though the judge has done it corruptly, yet it is à ſentence 
which the common-law courts muſt be bound by, wherever it comes in 
litigation here: and I have known, in point of experience, in an 
action of treſpaſs brought here for ſeizing a ſhip, whete it has been be- 
fore a court of Admiralty and received a deciſion, that the court of com- 
mon law no longer entertains the cauſe, for the queſtion of prize or not 
prize is peculiarly belonging to the admiralty juriſdiction, and you 
give faith and credit to that juriſdiction. I might reſer your lordſhips 
too (but the caſes are innumerable upon the ſubject) to that of Burroughs 
and Jamincau, in Strange, 233, which was upon à bill of exchange, 
where, by a peculiar local cuſtom within Leghorn, it is competent to 
the acceptor of a bill, by a judgment of the court, to have his ac- 
ceptance annulled, if the drawer becomes bankrupt before the bill be 
payable, There is no ſuch law in this country; yet, giving credit to the 
ſentence of that court, the court of Chancery here "0 not ſend it 


to a trial at law, but determined upon the point, that the ſentence 


in that court was deciſive” upon the ſubject, it being a matter within 
their juriſdiction. ais n Io. 1615, * bei 2v5} , 
My lords, in almoſt every caſe where judgments or records of other 
courts have been the ſubject of diſcuſſion, the ſentences of the Ec- 
eleſiaſtical Court have always been cited and argued from as concluſive 
upon the ſubje& of diſpute, and the courts have uniformly adopted 


. thoſe caſes as law; but the attempt has ever been to diſtinguiſh caſeg 


immediately before the court from thoſe determined by the eccleſiaſtical 
juriſdiction. Your lordſhips will find much of that in the caſe of Philip 
and Bury, in Skinner, 468." ( li 4801 


My lords, there was a very late caſe determined in the court of 


Common-Pleas, and which is now got into print, reported by Mr. Ser- 

jeant Wilſon, which is Biddulphb and Ather It aroſe upon a queſtion of | 
claim by the duke of Norfok to all wreck within the cape of Bramber, — ' 
in Suſfæ, which was proved by many records: it was a queſtion he- 

ther thoſe” records were admiſſible, - or, if admiſſible, were concluſive 
evidence. The counſel who argued in favour of thoſe records and the 
concluſion which was to ariſe from them, compared them to the caſe of 
eccleſiaſtical" ſentences, and would gladly have brought thoſe records 
within that rule, The court in that caſe acknowledged the argument 
proper with reſpe& to the eccleſiaſtical courts..'. The court admitted that 
the ſentence of an eccleſiaſtical court, in a matter whereof: they have the 
ſole cognizance, is concluſive' evidence,” and parole evidence _ 
never be received. My lords, there is a manuſcript, note in being of 
what the judges particularly ſaid; and I find it was cited, as one jr 4 
inſtances where the ſentence” was concluſive, by the learned chief 
juſtice who then preſided in the court: he ſays, if there is à ſentenes in 
an eccleſiaſtical, court declaring a marriage for inſtance, if it could be 
proved by à hundred witneſſes that the parties were never within 500 
miles of each other, that evidence is not to be received, but the judge 
ment of the Eccleſiaſtical Court is concluſive: upon the point. In many 
of the caſes I have cited to your Jordſhips, the queſtion came directly be- 
fore the court, and received a ſolemn diſcuſſion: in ſome the doctrine 
has been recognized; in none, nor in any caſe that I know of, has. it 
ever been doubted.” My lords, though” the caſes reſpect civil ſuits, 1 
truſt that no real ground of diſtinction can be mide between criminal 
and civil proceedings: in civil ſuits, courts go'as far as poſſible! to re- | 
lieve claims founded in equity and juſties; in ctiminal , caſes,..the . 
s to the defendants; and therefore I ſhould, conceive 
ronger, in a criminal ' proſecution, ; in favour of in-: 
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of reminding your 
where the ſame doc- 
the acts of the Keclefiaſtical Court deemed 


My lords | I will take the liberty, however, 


it was an indictment for forging a will, of perſonal estate, On the 
y was proved; but the defendant producing a; probate, 


the forgery is ſtated to have been actually proved at the Mia; but 


the production of u probate from the Eceleliaſtical.Court, whole 
doefendant was 
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Four lordſhips will find the ſame doctrine in the fame book, 1f fir | 


proved Was forgery 


— 


the effect of their judgment was an excuſe of the 
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have been received, if that eircumſtance of the probate. had been diſ- 
coveted ſooner to the court; but the defendant, perhaps conceiving 
that there could be no evidence to affect him with the guilt of forgery, | 


with- held the probate; whatever might be the reaſon, it is immaterial, | oceedin | 
he produced it in time to ſave himſelf; for you muſt receive a pro- | upon means to inſiſt upon a marriage. The defendant in the fuit admit, | 

that he did claim the lady as his wife, and contends chat he had a right 
to do fo, becauſe he was lawfully married to her. Such being his alle. 


bate in the Eccleſiaſtical Court againſt the teſtimony of ten thouſand 


John Stronge's Reports, in the caſe of King and. Roberts, where that de- 
tendunit exhibited 'a will in Do&ors-Commons, , as executor,. and de- 
manded. probate; after long conteſt, it was determined. in favour of the 
E and upon an appeal to the Delegates, this ſentence was con- 
rmed; after the ſentence, the parties who had brought it about fell 
out amongſt themſelves, and diſcovered that the will which had been 
The manner. of giving relief was to grant a com- 
miſſion of review; but the perſon who had been, diſappointed and in- 


jured by this forgery, alſo preferred a bill of indickment agaipft the 


petfons concerned in the act of forgery. The chief juſtice. refuſed to 
try the cauſe whilſt the ſentence was in force, but inſiſted that it 


mould ſtand off till the ſentence was laid out of the caſe by the de - 


ciſion df the commiſſioners under that commiſſion of review. "wy 
lords; in this your lordſhips find the doctrine recognized in the ſtrong 
manner. ; 444 „ 044 | hearts 
The next -caſe, which came before the court of King's Bench, is the 
King and\Gardell. It was an indictment profecuted by Mr. Crawford, a 
fellow-cotamoner of Quren t College, for aſſault upon him. At the 
trial of the inditment, the defendant, who had acted by the orders of 
the college; produced the acts of the college by which Mr. Crawford 
was expelled. Hie came into the garden of the college afterwards with 
an intent to take | poſſeſſion of his rooms, and the officer of the college 
took held of him, and conducted him out of the limits of the college; 


and this was the affault in that indictment, and which was in point of 


law an aſſault; and unleſs the defendant had a defence, or an excuſe for 
his acts, he muſt have been found guilty. The act of expulſion was 


was commenced, improperly and without ground lay claim to her as hi, 
wife; in other words, in the language uſed in that court, that he did 
jactitate that the lady was his wife, The ſuit being thus begun, the 
next proceeding in it is in the common way, where a perſon thus calleg 


gation, her ladyſhip's anſwer to it is, that there is no ſoundation for hig 
claim that ſhe is not, that ſhe never was bis wife; and the ſtates in the 
| allegations made by her, which your lordſhips have heard, 4 great variet 


given in evidence. An offer was made by Mr. Crawford to prove the am pe 


invalidity'of thoſe acts, that by the conſlitution of this college more 


| perſons were neceſſary to concur in an act of expulſion than had been 


preſent: at that time, and other objections were made to the validity of 
thoſe: acts. The learned judge, | au 
tried; conceived himſelf conchided upon this ſubject; that as the col- 


lege had the ſole juriſdiction of the cauſe, their deciſion was conclufiye 


upon him; and it did not ſignify upon what grounds they had gone, for 

detendant, and fo 
long as it remained unimpeached, and unreverſed in the proper courſe, 
there could be no doubt but it furniſhed protection to the defendant, or, 
to ſpeak mort properly, a defence againſt this indictment. This doc- 


trinè nor being ſatisfactory to the gentleman, he brought the buſineſs 


before the court of King's Bench; and that court were unanimouſly of 
opinion, that the court had done right at the trial of the cauſe to reject 
al evidence * the d of theſe acts of expulſton; that the acts 
themſelves, being within the gr of. the college, were ſufficient 
for the defendant to avail himſelf of; and that it was not competent to 
the profecitor of that indictment to ſhew to the court that theſe were 
not tegulatly vr order | done, or that they were invalid in any reſpect 
whatſoever.-: My lords; in that cafe the general doctrine was recog- 
nived; that in all courts of competent juridition their acts, however 
wrong they are; yet while they remain in force, are concluſive upon 
every other court: the caſes of eccleſiaſtical ſentences, and many others, 
were then mentioned. | Pio we kool ered 2c 

© I'miight refer your lordſhips to the caſes in Exchequer 
where condemhatiotis\ are given conſtantly without 7 defente almoſt, 
aud yet all other courts. are concluded by them. It has been thought fo 
extremely hard a that judges: have wiſhed for the liberty of 
Examining into the fact, and to have the matter fully diſcuſſed in the 
 eourts z yet when the matter came to be fully argued, the reſult has 
ever been, that the judgment has been found; concluſive upon all other 
courts Whatever. „ U . loner oy g 
My lords, under theſe authorities for a ſucceſſion of ages, I conſi- 
dently reſt that your lordſhips will, in the preſent cauſe, conceive the 
ſentence of the Eccleſiaſtical Court now produced, in à caſe. clearly 
within-their juriſdiction, in a caſe in which they have the ſole ju- 
fiſdiQtion, to be conclufive z no courts. whatever haye a direct cog- 
 Hizanice of marriage but the Ecclefiaſtical Court. 8 a perſon 
without any grounds whatever claims a marriage 3 it may be highly in- 
Jarious to dhe lady z the has no remedy but by reſorting, to an-ecele- 
fiaſtica]-eoutr, becauſe there is no other court that can bring the matter 
immediately and directly in queſtion : if a woman ſeparate from 46 
Jawfiilh d, what court is there to compel her to cohabit with 


him but'the cenſure of the Eccleſiaſtical Court ? It is that forum which | 


the conſtitution of this country has intruſted with the deciſion. of the 


legality of marriages. . 


"2 


-*As there te not to. be found, in common-law. or eccleſiaſtical courts 
A contrary to thoſe I bave, with grgat deſerence, al ready 


mitted to your Jordſhjps deration, I. traſt. your lordſhips will 
ive that determination upon the validity and effect of this ſentence, 
— Which coarts of law have ever done, When a ſentence of the ſame ki 
nab bden a matter of difcuion. . inet * era; G ? 
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"Ef My lords, THis 
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amn aid w trouble your lordſhips in ſupport of that ſentenes, which 
Has deen offered to you as concluſive-upon;the ptrſent occaſion, : The 


Entchee having deen read eo your lordſhipe,; you ara no apgrized of the 
evtitehis of it, Tee Facette! Gourry of 
_noble Lad 


proceedings in the ical Courti ef which the 


nol the bas Nopte to avail herfe] 
Heard, by: a complaint-on her part, that Mr. 


fore whom, that cauſe came to be | 


i fk 


My lords, that it ought to be fo upon this occafion, I will firſt endeavour 
to ew to your lordſhips by conſidering the nature of that act of par- 
liament upon which the preſent proſecution is founded, and the ſtate of 
the Jaw before that act of parliament was made. 2 50 

My lords, the act of parliament creates no new offence ; it puniſhes 
nothing but what was puniſhable before, a ſecond marriage while a for- 
mer exiſted: taking à ſecond huſband or wife while there was a former 
in being, was undoubtedly an offence long before this ſtatute of king 
James the firſt; indeed as long as the eccleſiaſtical conſtitution of this 
country has ſublifted. This act of parliament makes no other alteration 
in the law, but as it fubjects perſons committing this offence to tem- 
poral proſecution and puniſhment ; before this act, ſuch an offence could 
only be the object of eccleſiaſtical cenſure and puniſhment : but, my lords, 
the makers of this ſtatute never dreamt, that they were in any reſpect al- 
tering 17 eceleſtaſtieal conſtitution of this kingdom; that they were in 
| any inſtance invading or breaking in upon the rights of the eccleſiaſtical 


ä 


courts : no ſuch thing js to be found in the ſtatute; nothing is to be col- 
lected from that. Indeed, if you might collect from the preamble to the 
act of parliament, it will appear to every one who reads it, thit it was not 
in the imagination of thoſe who framed this law, that a feeond marriage 
| could be made the object of . puniſhment, where there had been a ſentence 
whic prevented a ſuppoſed former marriage being binding upon the pat- 
ties. When J ſay that, L allude to the exceptions in the act, which make 
no part of your Jordſhips preſent conſideration. But beſides that, the pre- 
amble of the act tells your lordſhips what it was that the makers of it had in 
being married, run out of one county into another, or into places where 
they are not known, and there become to be married, having another huſ- 
band or wife living; to the great diſpleaſure of God ahd utter undoing of 
divers honeft mens children and others. Now it never was ſuppoſed by 
the makers of this act of parliament, that the perſons deſcribed in the pre- 
amble-of it would go through the form and ceremony of a trial and li- 
| tigation, and obtain a deciſion in the Eccleſiaſtical Court, before ſuch fecond 
marriage was to take effect, which was to be the objeR of this law: but 
it is enough that in this ſtatute there is 1 thing that tends to dimi- 
niſn or break. in upon theſdominĩon of the Ectlefiaſtical Oouft; but that the 
ſtatute, left thoſe courts and the law relating to them juſt in the ſame 
ſituation as they were before. Now if this was an offence before the 
at, how was it puniſhable ? What would have been the operation of ſuch 
a ſentence before this law? Unqueſtionably, a perfor taking a ſecond 
huſband. or wife, the hrſt being living, might have been made the ſubjeck 
of puniſhment in the eccleſiaſtical coùrts. Let nie fuppoſe à proſecution 
commenced for that purpoſe by the ſecond Huſband * wife, the firſt buſ- 
band or wife being living: thoſe who ſtand near me, who are much bet⸗ 
ter acquainted with the proceedings of the Eccleſiaſtical Court than myſelf, 


—_— 


* 


of huſband and wife cculd not exiſt, which alone muſt be the foundation 
oli a proſecution N taking 3 ſecond huſband upon this ſtatute, the at 


; will tell your lordſhips, that, fo long as this ſentence temuins, the relation 
1 7 5 nd 


upon which the whole proceeding is founded, having madle no alteration 
in the este, the Jaw remains the fame, It does not follow'from thefics 


nor are your Jordſkips to ſuppoſe it, chat fuch 4 ntenee a8 ins would in 
| thẽ Ece Wen Cr bave made adultery 14wful, or Have made a f- 
riage-witha ſecond huſband ot wiſe a good;one : certainly not; but whit 


the ſentence ſubliſted, it would have proved, that there was no firſt mar- 
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be undone ; it is a fundamental rule in all mattimonial eatrfes ware 
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view: the preamble tells * Sr lordſhips, that divers evil-difpofed perſons 
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i foftical courts, that, in their language, ſententia contra matrimonium non 
— 75 rem judicatam. The iſſue — of kindred of perſons intitled to 
_ may have a variety of reaſons for impeaching marriages. As to 
= continuing in a ſecond marriage, the continuing in adultery, the re- 
N ting it is only an increaſe and aggravation of fin where the firſt mar- 
nage ought to have prevented it. At any time there may be a ſuit to re- 
4 and ſet up a firſt marriage, which has been undone by a ſentence by 
accident, b miſtake, by colluſion, or from any other reaſon not ſatisfac- 
tory- If all the evidence that could have been had reſpecting the mar- 
rave has not been laid before the ſpiritual judge, any party who has any 
intereſt. may at any time again apply to that court, again inſtitute a ſuit, 
offer. new evidence, have that which has been already heard, heard again, 
that the marriage, if it did really exiſt, may be eſtabliſhed by a ſentence of 
that court: this is I believe clear law, and undoubted in that judicature. 
| Tf it is, then your lordſhips are not to conclude, that by any ſanction which 
you give this ſentence, Foe either authorize adultery, or give effect to 
Tcond marriages while firſt marriages ſubſiſt; no, at any time that firſt 
marriage may be eſtabliſhed notwithſtanding a ſentence againſt it, when 
any perſon ſhall think. fit in a Jegal way in ſuch judicatures to impeach 
that ſentence : . but all that is contended for is, that while that ſentence 
| remaits, the matter is concluded; the marriage cannot be proved to 
exiſt; the relation of huſband and wife is deſtroyed, 
My lords, if this which I have now ſubmitted to your lordſhips be, as 
1 apprehend it is, well founded in the known practice and Jaw of theſe 
"courts, the conſequence I truſt will be, that this ſentence muſt now have 
the effect under a proſecution upon the preſent act of parliament, as it 
would have had in a proſecution in the Eccleſiaſtical Court for an adultery, 
'or a crime againſt the firſt marriage. In that judicature, the only one 
which by the laws of this country has a regular juriſdiction to enquire | 
Into marriages, by a ſolemn judgment theſe two parties are declared not 
| to be married; that would have been an anſwer to 1 proſecution before 
the ſtatute. The ſtatute leaves the power of the eccleſiaſtical courts ex- 
20llỹ as it was before; leaving it ſo, a ſentence pronounced by that court 
in a cauſe, in which it has clear juriſdiction, muſt I apprehend be deciſive. 
But, my lords, it is undoubted. Various caſes, which I thall not trouble 
your lordſhips with the repetition of, have been mentioned, which prove 
that to no purpoſe can this noble lady at the bar and Mr, Hervey be con- 
ſidered as man and wife, or proved to be man and wife while this ſentence 
ſubliſts. No conjugal duties can be exacted from one to the other; was 
a wife ſtarving in the ſtreets, ſhe could not in any way oblige him to con- 
tribute to her ſupport. Whilſt ſuch a ſentence remains, the woman can- 
not be a wife for any beneficial purpoſe reſulting from matrimony : and 
it will be, I believe, difficult to point out one for which ſhe can be a wife, 
unleſs it be for the ſingle purpoſe of ſubjecting her to be puniſhed as a 
felon for marrying a ſecond huſband. I can hardly believe that any hu- 
man creature can be found, who would wiſh that the noble lady at your 
bar ſhould for this purpoſe alone, and in this ſingle inſtance, be deemed a 
wife, when ſhe can be in no other. But if there be any who wiſh. it, I am 
ſatisfied your lordſhips wiſhes will go along with the law as I underſtand 
it to be, if the law be ſo : and that it will be very difficult to convince 
your lordſhips, that ſhe, who was not a wife for any other purpoſe, ſhould 
> deemed a wife in order to be ſubjected to criminal puniſhment for an 
open, an-ayowed, and by her thought an honourable marriage with a noble 


duke. | ft | 
My lords, in every inſtance in which an iſſue in the temporal courts, in 
the courts of common law, is joined upon matrimony, where a marriage 
is inſiſted upon on one ſide and denied on the other; in every inſtance of 
that ſort we know. the temporal courts decide not; they ſend to. the. ſpi- 
ritual courts to have the matter enquired into and decided upon; nothing 
is more clear than that rule of law. So it is in caſes of dower; where 
dower is. claimed by a widow, where it is denied that ſhe was ever law- 
fully married to her huſband, the temporal caurt ſays, it has no power to 
enquire into the matter, it muſt refer it. to the Spiritual Court; and the 
decifion of the biſhop is final upon the point. It is not wy in the caſe 
-of marriage, but in other caſes, that the deciſion of the Eccleſiaſtical 
Court is the only competent one, and is final and concluſive to all pur- 
poſes ; ſo it is upon queſtions of legitimacy, where baſtardy is alledged 
and denied; the common-law. courts decide not the point; they ſend it 
i the Eccleſiaſtical Court: ſo it is with regard to the probate of wills; and 
ng caſe can be ſtronger than that which was mentioned to your lordſhips, 
Where even upon a criminal accuſation, a charge of forgery, an accuſation 
telembling the preſent, a deciſion of the Eccleſiaſtical Court in favour of a 
will was held to be concluſive evidence upon an. indictment. for forgery, 
aud that no proof could be received of the fact of forgery in oppolition to 
uch a ſentence. It is not only ſo in theſe inſtances of the Eccleſiaſtical 
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upon. diſputes concerning the revenue: there are many other inſtances 
which might be pointed out to your lordſhips, in which, after the ſen- 
fences.of courts having competent juriſdiction, all other courts are, ſhut 
"out. from enquiry into the matter, however it might appear that ſuch ſen- | 
genes are not founded in truth. This rule is ſo clear and ſo well known, 
Mat Lill trouble your lordſhips with no particular caſes or inſtances in 
Which any ſuch matter is determined: but there are ſome that have been 
esgy mentioned to your lordſhips, and one other, which I ſhall add, to 
Wien J ſhall beg your lordſhips attention on account of another. view, 
Which it is neceflary for him, who would contend. for the full force of this 
edge, to ſee this ſubject in. % eee 
lords, it may be laid, ſomething of that has been binted, already ; . 
much we know has been talked, out of doars, not all I believe. warranted 
dhe fact; but of that now we are not to judge or. enquite: hut it may 
befaid, in anſwer to theſe arguments giving the utmoſt force to ſuch 
Menges, let them be final and concluſive. as they may, yet if a ſentence 
e weſen to de the effect of agreement and colluſion, that it ſhall 
ie nal, that it ſhall not have a binding force. If 'thoſe, Who, are 
— the effect of this ſenteage in the extent in which, it is | 
Yor. . . | N | 8 
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Court; there are others with regard to captures ;/ the deciſions of the courts | 
of Admiralty are in like manner_concluſive : ſo the court of Exchequer, | 


now endeavoured to be urged; ſhould be at liberty to ſays that they would 
attempt to ſhew that this ſentence now in queſtion before your lordſhips 
was the effect of what is called in the common-law courts, covin, or 
colluſion; if there was any ground, as I do moſt firmly believe there is 
not, to impute this ſentence to any ſuch original; yet before your lord- 
ſhips I truſt it will appear, that this is not the place in which any ſuch 
colluſion ought to be enquired into, "Thoſe courts, which the conſti- 
tution has truſted with the inveſtigation and deciſion of matters relating 
to marriage, are fully equal to the deciſion of any ſuch colluſion; they 
may undo their ſentences where they appear to be colluſive: and it is not 
to be preſumed that any colluſive ſentences would be encouraged in thoſe 
courts, Indeed there is one ſtrong and cogent reaſon, why no ſuch col- 
luſive ſentences are to be feared in thoſe courts; becauſe, as I before ob- 
ſerved to your lordſhips, a ſentence there, though concluſive while it 
ſtands, may at any time be attacked or impeached by thoſe who find an 
intereſt in ſo doing: and if it may, then it would be idle for perſons to 
be colluſively obtaining a ſentence, when any relations that might be af- 
fected by iflue of a ſecond marriage, in ſhort, any perſon who has an in- 
tereſt, might overturn and deſtroy it. This ar leaſt is very obvious upon 
the ſentence that is now urged to your lordſhips, and the effect of it with 
regard to the preſent proſecution, that, if it was to ſtop the preſent pro- 
ſecution, the utmoſt conſequence that would follow from it would be this, 
that it could only prevent ſuch proſecutions having effect in caſes in 
which in truth the parties, who had to do in the cauſe in the Eccleſiaſtical 
Court, and who obtained the ſentence, were ſocircumſtanced, that it would 
not be the intereſt of any human creature to endeavour to undo thejr work : 
and that it is not one of that fort of marriages, ſuch a ſecond marriage, as 
it was the object of this temporal law, the ſtatute of James the firit, to 
make the ſubject of puniſhment. It was made on account of temporal 
miſchiefs happening, as recited in the preamble. Although it is mentioned, 
and truly mentioned in that ſtatute, that ſuch ſecond marriages are to the 
diſhonour of God, and are undoubtedly high offences againſt religion, and 
the holy ceremony of marriage ; yet if that had been the only evil that 
had been apprehended or found from ſuch ſecond marriages, it is not to 


be believed, but that the legiſlature of this country would have left ſuch 


marriages to have been conſidered, enquired into, and puniſhed in thoſe 
courts, in which all other offences againſt religion are very properly only 
cognizable and puniſhable. It was the temporal miſchief that produced 
that law; and your lordſhips may eaſily judge, what apprehenſions of any 
temporal miſchief would ariſe from ſuch weight being given to this ſen- 
tence, .as is contended for from proſecutions being ſtopped by ſuch ſen- 
tences, when it is clear that ſentence cannot do miſchief to any human 
creature, who does not chuſe to fit down and acquieſce under it; for the 
remoteſt iſſue, at the greateſt diſtance, that can be hurt, may commence a 
ſuit in the Spiritual 3 and may therefore get rid of this ſentence. 
Give it therefore its utmoſt force, let it weigh as much as is deſired in 
the ſcale in favour of this lady, it would only go to prevent a proſecu- 
tion, where the marriage undone was of ſuch a ſort, that no human crea- 
ture would have an intereſt to ſupport it. This I obſerve to your lord- 
ſhips, ſuppoſing that it may be urged againſt this ſentence, thar it will be 
attempted to.be proved to be produced by agreement and colluſion, 
My lords, there are caſes, one of which has been already mentioned to. 
your Jordſhips, that in terms prove that that colluſion is not the ſubject 
of temporal enquiry, that it ought to be confined to the ſpiritual courts. 
There are other caſes, which ſeem. to me in effect to prove the ſame 
thing. 

The caſe of Kenn has already been mentioned to your lordſhips: in that 
caſe it was an attempt by the iſſue of that marriage, where there had been 
a divorce between the parents of that iſſue, to eſtabliſh the marriage. lu 
the divorce the ſentence had proceeded upon the parties not having been 
of marriageable age, that is, the man of fourteen, the woman of twelve; 
that they had never cohabited toge her, or conſented to the marriage after 
they had attained to marriageable years,: to the years of conſent, as they 
are called. But who is it attempts to undo that marriage ?— The child 
who was born of thoſe parents, cohabiting together long after they had 
attained the age of conſent, , And. yet that iſſue! was. not heard: no, the 
ſentence was held to be conclulive; a, ſentence proceeding clearly upon 
a ground which muſt be falſe; ſtating that the 
age of conſent; ſtating that they had never conſented after they had at- 
tained that age ; when it was an undoubted fact, indeed the exiſtence of 
that iſſue, which litigated it, proved that they muft have conſented to the 
marriage after the age of conſent. 1 9 — 3 5 

'T he next caſe that I would ſuggeſt to your lordſhips is one that has 
not been mentioned, but which appears to me to be extremely ſtrong to 
the preſent purpoſe. It is the caſe of Morris and Maler, in Moore's & 
ports, 225. he caſe, in ſhort, was this: two perſons, one of the name 
of Berry and the other of ./#i/mot Gifford, had been married; they had 
been married ſome years; they had no offipring ; a ſuit was commenced 
in the Spiritual Court for.a divorce ; a ſentence was. pronounced, which in 
the words of the book are propter vitium perpetuum et impotentiam genera- 
tionis.in the huſband. The ſentenge having ſo proceeded, not long after- 
wards both theſe parties married again, and each by the ſecond. marriage 
had, ſeveral. chilaren: ſome years afterwards a cauſe, aroſe, in which it 
became à queſtion, whether the iſſue by the ſecond marriage of the huſ- 
band thus divorced. could be legitimate? It was contended, that thoſe 


ſubſequent children by that huſband had proved, and. irrefragably proved, 


that the foundation of the divorce was falſe; that there could not be that 
vitium perpetuum which was. made the ground of the divorce. .. The com- 
mon- law court, before whom this queſtion. came, clearly held, that that 


was neceſſarily proved by the. ſubſequent children which that huſband had 


had; but ſtill clear as it Was, that this ſentence was founded in an appa- 
rent falſhood, yet it muſt ſtand : it is the ſentence of that court to which 
the conſtitution of the country has entruſted. the deciſion of ſuch matters; 
it is not;for. our, courts to enquire into it; we ſhould uſurp a juriſdiftion 
which does not belong 0 us and upon that ground it was determined 
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queſtions concerning marriage in the Eecleſiaſtieal Court. My lords, that 


the ſubject be of ſuch a nature that it is excluſively conſined to the parti- 


turn the farms of Taw to my prejudice: and as this may be done in one 
it but by ſaying at once, It is void againſt me, however it may ftand good 


dy covin, in my knowledge 


tion ; hecauſe unleſs it js undone, if it ſtands 
ties till property , 0 

not huſband and wifs: and this conſideration materially diftinguiſhes ſuch 

which judgments are to be affected; not ſo as to be avoided between the 
parties, between whom they ſtand good, but as bei 
My lotds, another diſtinction which I have before ſuggeſted to 2 | 

Wera hog 


ol the arguments I um ſuggeſti | 
| between all the euſes that cn he broughtbefore your lordfhips upon the head 
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muſt be binding and concluſive; and the iſſue of the ſecond marriage muſt 
be deemed'Jegitimate, 1 9 | | 

Myðy lords, no caſes can well be imagined ſtronger than theſe to ſhew, 
that even ſentences founded in agreement; founded on what may be called 
colluſion of the parties," are yet binding, till they are reſcinded in that 
court to which alone the law of England has intruſted'and confined the 
confideration of ſuch matters. | | | 

Another caſe, which has alreidy been mentioned to your lordſhips, is 
the caſe of Hatfield and Hafid, which ſeems to me alſo to decide this 
point, and to decide in term The caſe has been already fully ſtated to 
you ſordſhips ; I need therefore only point out one or two particulars of 
t. There was à diſpute between the heir of one Hatfield and a woman, 
who claimed to be the widow of the father of that heir. He inſiſted upon it, 
that ſhe was not the wife of Hatfield his father, becauſe ſhe had been mar- 
ried to one Porter. ' The marriage with Porter was proved. Porter, who 
was à party to the ſuit in the court of equity, admitted it upon his oath, | 
A releaſe was obtained by the heir from that Porter. In order to get rid of 
this releaſe, and though the fact of marriage was proved in the cleareſt 
terms, the woman commenced a ſuit for jactitation of marriage againſt 
Porter in the Spiritual Court. A ſentence upon his not appearing was pro- 
nounced in that court againſt him, and that was held in the houſe'of lords 
to be concluſive, Thoſe who went before your lordſhips, then ſitting in 

udicature, ſaid, this was a ſentence by a court which had the alone juriſ- 
diction of the matter, and, while it ſtood, it muſt decide, The books that 
take notice of this caſe expreſsly ſay, that the ſentence was confidered—in- 
deed; after the caſe ſtated to yourlordſhips it could not but be ſo eonſidered, 
as collufive, 1 think is one of the words to be found in the books; and | 
yet though appearing to be a — and colluſive ſentence, the anſwer 
was, that colluſion is to be judged of alone in the court where the original 
matter ariſes, which has alone juriſdiction upon the ſubject; no other 
court can conſider it. de | 5 

My lords, I am aware that it may be ſaid in anſwer to this caſe, that 

this was in a court of equity, which had no juriſdiction to enquire into 


— 


is no anſwer; for wherever a ſentence founded in agreement between par- 
ties is uſed to the prejudice of a third perſon, in whatever court it is, unleſs 


cular court in which it ariſes, wherever ſuch a ſentence is attempted to be 
uſed againſt a third perſon, that third perſon may avail himſelf of the 
colluſion upon which it is founded: for how is it, that in all common 
caſes, where queſtions ariſe about colluſive ſentences, that the party againſt 
whom they are uſed gets rid of them? In order to do that, no proceeding 
is requiſite in the court in which the ſentence is: no; the perſon againſt 
whom it is urged ſays, However that ſentence may be between you two, 
who are parties to it, however it may bind you, it is founded in agree- 
ment between you two, and it is nothing to me; as againſt me it is void. 
Thus in the common caſe of executors, à creditor has a right to be paid 
out of the effects left by a dead perſon, who is debtor : the executor in- 
tending to cheat the creditor by an agreement with another perſon, who 
is no real creditor, prevails upon him to commence a ſuit, and ſuffers judg- 
ment to paſs at the inſtance of ſuch a friend; by which he is made the 
original creditor, and' the executor, as repreſentative, debtor to the perſon 
fo foing by agreement. The real creditor cannot purſue .any ſteps to undo 
the judgment: no; he ſays, by way of anſwer, That judgment is void 
againſt ine; you two perſons agreeing and colluding together ſhall not 


caſe, why not in Every other, where, a judgment or a ſentence founded 
upon colluſion is ufed againſt a third perſon, who has no way to anſwer 


between you? 
This, my lords, is the way in which all judgments by colluſion or 
ge are anſwered and got rid of. But in the cafe 
of Hatfield and Hatfield, which I laſt alluded to, it is anſwered, that the 
court of equity, and the houſe of lords Judging as a court of equity, had 
no authority to enquire at all into a matter depending in the Eccleftaſtical 
Court relating to marriage, | becauſe that court hath an excluſive juriſ- 
dition upon the ſubject; and yet in that caſe and in this there could be 
no- reaſon, I ſubmit to your lordſhips, why, if an agreement of the parties 
could be a ground for N a judgment, it might not be as well 
done in that judicature as in this ? | 
My lords, when I am ſpeaking'of any arguments that one may ſuppoſe 
to be urged from an attempt to prove colluſion, there are differences be- 
tween any ſuch judgments as are got rid of by a third perſon, becauſe 
rejudicial to him, and founded upon an agreement between two parties 
to a ſuit with which he has nothing to do: is that thc preſent caſe? No 
third perſon, that has an intereſt, attempts now to ſet aſide this judg- 
ment: the object here is to annul the judgment as between the parties to 
that ſuit. In all the caſes that can be referred to, where queſtions ariſe 
upon judgments” paſſing by agreement, intended to be levelled againſt a 
third perſon; in al} ſuch cafes, as between the parties, the Judgment 
—— pp The object of thoſe, ho in ſuch reſpects impeach the 
udgment, is merely to prevent its having effect againſt thoſe who are 
trangers to it: but here this judgment, this ſentenee muſt, as between 
the parties, be totally undone and annihilated, or elſe it decides the queſ- 
good between thoſe two par- 
impeached jn the Eccleftaſtical Court, why then they are 


a judgment, ſo impeached as the preſent is, from the common caſe in 


| laid aſide more pro- 
perly than being avoided, ſo as not to be turned to the prejudice of a third 
perſon, who is not a party to them. Dag et 4 RY BOO bros. 


ps, Which I gemind your lordſhips of, as upon the preſent 
ng to your Jordſhips, there is this difference | 
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Eccleſiaſtical Court to be enquired of and decided, 


Ry 


of colluſion or agreement; in all thoſecaſes, in ſuch as I have alludedto { 
a hundred others might be put which fall within the ſame rule as ; Nr 
ment ſet'6n foot by an executor to defraud an honeſt creditor; w, fuck 
caſes the parties have no way themſelves to commence a ſuit to ſet = 
this judgment; their mode of doing it is, when the judgment is my 
againſt them, anſwering, Whatever the judgment may be as between ya 


two, as to me it is void: but there is no regular proceſs of law, no ſuit 


to be commenced, by which any ſuch judgment can be ſet aſide b 

third perſon; there is no ſuit. If it could be done at all, it muſt be do a 
in a manner which furniſhes argument in ſupport of the preſent ſenten . 
becauſe it could only be — an application to that court in whic ? 
ſuch a judgment is given. Another court may ſay, where it is atten 8 
to be uſed, that if it be proved to be ſounded in agreement by thoſe ay 


are parties to it, it ſhall not be turned againſt a third perſon; but no other 


court but that in which the judgment is given can ſet it aſide an 
My lords, theſe diſtinQions clearly er, as I ſubmit to 1 
ſhips, in ſuch caſes where ſuch judgments are attempted to be got rid f 
by third perſons as detrimental to their intereſts: but I believe I can 15 
duce to your lordſhips a legiſlative inſtance, that a colluſive jud ment in 
the Spiritual Court cannot be ſet aſide after once given; that it is fing 
and concluſive, I have already mentioned it to your lordſhips as one y 
thoſe points ariſing in courts of juſtice, upon which all conſideration ; 
confined to the ecclchiaſtical courts: none is more important than a wh 
tion concerning baſtardy or legitimacy. The way, your lordſhips 115 4 
in which that queſtion is ſent to be tried by the Ecclefiaſtical e 5 
this: in actions of various ſorts, where a perſon claims a title by raph 
the legitimacy of his birth becomes material, If the party againſt whom 


| he claims ſays that he is a baſtard, and upon that an iflue is Joined, the 


common-law courts in which the queſtion ariſes ſend the matter to the 
| | In anſwer to a writ 
for that purpoſe going from the common-law court the eccleſiaſtical judge 


makes a certificate, and he certifies that the party is a baſtard, or is legi- 


timate: that certificate is concluſive; it is not only concluſive between 
the parties to the ſuit, it is concluſive to all the world; it never can be 
touched or moved again; that certificate once received, that record in 
the common-law courts is final for ever. 

My lords, to prevent the miſchiefs that might ariſe from ſuch tranſac« 
tions happening by agreement, and a falſe certificate obtained by collu- 
fion, depriving perſons of their legal rights, various forms are now fe- 
quiſite by an act of parliament, which F will-ſtate to your lordſhips, that 
originally were not ſo. Various proclamations are neceſſary in the So 
of Chancery, and likewiſe in the court of common-law, in which ſuch 
queſtion ariſes, in order to give univerſal notice to all perſons who may b 
poſſibility be intereſted, that ſuch a queſtion is to be ſent to the Feeleſ, 
aſtical Court: but before that act of parliament no ſuch proclamations 
were neceſſary. The act of parliament will ſhew your lordſhips what 
then was the effect of a colluſive ſentence in the Spiritual Court upon the 
ſubje& of baſtardy; and the ſentence of that court'was concluſive, and 
could not be touched by any temporal judicature, 875 

My lords, the act of parliament was made in the gth of king H-nry the 
VIch, chapter the-11th : the title of the act is, proclamations before a 
+ writ be awarded to a biſhop to certify baſtardy.“ 

My lords, the preamble of the act before it comes to the enacting part 
is very long. | need not read the whole of it to your lordſhips: it is in 


| ſubſtance this: © that ſeveral perſons, who are named as petitioning in 


the law, who claim, ſome as ſiſters, and others as claiming under ſiſters, 
to be heirs of Edmondearl of Kent, were apprehenſive of the effect of a 
colluſive certificate that would be obtained by Eleanor the wife of Janis 
lord Audley, who pretended herſelf to be the daughter of that Edmond 
earl of Kent; and the meaning of the act was to prevent the effect of ſuch 
a colluſive certificate, which was apprehended would be obtained by this 


"Elaner wife of James lord Hudley; and Hating that there was no founda- 


tion for any ſuch pretence. That ſhe was not the daughter of the ſaid Edmond, 
the act goes on to ſay; nevertheleſs the ſaid Eleanor, the wife of James, 
upon great ſubtilty, proceſs imagined, privy labour, and other means 
and coloured ways, to the intent that ſhe ought to be certified mulier by 
ſome ordinary, in caſe that baſtardy ſnould be alledged in her perſon, 


hath 8 as it is ſaid, in examination before certain judges in the 
Co 


Spiritual Court, knowing nothing of theſe contrivances, certain ſuborned 


proofs and perſons of her affent and covin, depoſing for her, that ſhe 


was begotten within marriage had and folemnized between the ſaid £4- 
mond and Con/tance, late wife of Thomas lord Defpenſer ; ſo that it is very 
likely that the ſame ordinary would certify the ſaid Eleanor the wife of 
ames mulier; which certificate ſo had and made ought, by the law of 
ngland, to diſherit the faid ducheſs, duke of Vert, earl of Suliſbury, eatl 
of Weſtmorland, ohn earl of Typroff,, Alice, Foyee, and Henry, and their 


iſſue for ever, of the whole inheritance aforeſaid.” Thus your lordſhips 


ſee it is ſtated that ſuch a certificate, ſo obtained by the moſt flagrant co- 
vin and colluſion, which is ſtated here in this preamble of the act, is 
ſaid to have ſuch effect, that it ought by the law of England to diſin- 
herit the heirs and their iſſue for ever, though a certificate moſt palpably 
obtained upon the groſſeſt fraud and colluſion: Then it goes on to pre- 
vide, * whereupon the premiſes tenderly conſidered, and to eſchew ſuch 
ſubtle diſheriſons, as well in the (aid caſe as in other caſes like in time 
to come, by the advice and aſlent of the lords, and at the-requeſt of the 
ſaid commons, it is ordained, that if Eleanor the wife of James be certi- 


hed;mulier, that no manner of certificate ſhall in anywiſe put to preju- 


dice, bind, endamage, or conclude any perſon, but him or his heirs that 
was a party to the ple. Thus it provides a remedy in that particular 
caſe. Then it on to'ena??, that in future all proceedings of this fort 
ſhall be attended with different proclamations that are ordered by that 
act, that it may in future be known when ſuch certificate will be appli 

for to the ſpiritual-courts, and that all parties intereſted may have notice 
to make their objections. Now, my lords, what will be ſaid of the effect, 
the weight, the authority of eccleſiaſtical ſentences in this part of the las 
after the act of parliament? Does it not appear by this law, that the <7 


* 


, 


then 
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other words the deciſion; of the Eccleſiaſtical Court in a daſe 
Fbaardy, even though founded upon colluſion, was deciſive, when 
: Te was formally received from the ecclefiaſtioal judge? And if it was 
0 0 l t be at all a ſtretch of the authority of that judicature now to 
* that a ſentence in a cauſe of marriage, which is as peculiarly to be 
af een to their juriſdiction, ought to have the ſame force? And if it 
* 16 have the ſame force, will it not be breaking in upon or evad- 
. that jurifdiction, in a way which your lordſhips predeceſſors have 
* gone, if you ſhould now ſuffer this ſentence in another place to be 
* hed and overturned ? — 0 ö | i 

lords, your lordſhips will remark, that in thoſe caſes which your 
lordſhips have been referred to, there is one, the caſe of forgery, which 
-. the caſe of Farr, that is more exactly like the preſent, and where a 
1ciſion of the Spiritual Court upon a will is held to be decifive againſt 
the cleareſt proof of forgery. But with reſpect to the other caſes, your 
ordſhips will obſerve, that they are all civil caſes: and if this deference 
and felpest is to be paid to ſentences by'the ecclefiaſtica] judicature in 
civil cabſes, I am ſure I need not obſerve: to your Jordſhips that in cri- 
minal eaufes, where the noble lady at your lordſhips bar is to be entitled 
w every indulgence, to every favour, theſe deciſions do from that conſi- 
eration acquire double force. e eee ; 

My lords, it may be ſaid, what did this act of parliament of James 
he firſt mean? That when there had been ſuch a ſentence as this, though 
thoſe who were parties to it knew that they were in truth man and wife, 
that after ſuch a ſentence either of the parties, ſo knowing that they 
yete man and wife, ſhould be at liberty to marry again without 1ncur- 
ring the penalties of this ſtatute? In anſwer to that it may be replied, 
that whilſt this ſentence ſtands, if there be any weight in the arguments 
urged in fupport of it, it is not to be preſumed that it was ſo, or could 
de ſo, known to the parties; becauſe that was to impeach the ſentence. 
But another anſwer occurs from the act itſelf; for the act did not mean 
in all caſes ta puniſh a ſecond marriage, where the former huſband and 
wife were found to be living; becauſe there is an exception in the act, 
an exception which permits, I mean ſo as not to make it puniſhable, 
permits a marriage with a ſecond huſband or wife, even though the for- 
mer de living, and be known to be living. Let but the ſea be placed 
between ths dutband and wife for ſeven years, though they know each 
other to be living, the law takes not place; they are not the ſubjects of 
runiſſiment: that I take to be extremely clear. The circumſtance of 
knowledge does not neceſlarily-import, that a perſon marrying a ſecond. 
huſband: or -wife muſt be ſubject to the penalties of this law on account 
of that knowledge of the firſ huſband or wife being living. As to 
the immorality of the caſe, as to the effect againſt * 1 againſt 
the eternal ſacred obligation of marriage, it remains exactly the ſame, 
whether the huſband is on this fide the channel or the other. But 


bete, in 


im 


aner g that it is final, it is conclutive, of courſe no othet evidence . ö 


received, it would be idle, im- 
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obligation and that connection which the court, having. 3 
determined was between them. On thefe conſiderations, therefore, 
prehend it is, that whenever a queſtion of matrimony has ariſen in any, 


gone before me: I mean Kenn's.caſe, reported 


216 


| bar is this, that having that ſpecies of evidence which ſhe apprehends is 

concluſive in her favour, and precludes the proſecutor from going into 
any evidence on his part, it may be received by your lordſhips as the only 
matter proper to take into conſideration; 8 

My lords, that evidence which her grate offers, is a ſentence in the 
Eccleſiaſtical Court, pronounced in a due ſuit thereupon, in a direct line 
of marriagez the purport of which was, that there was no marriage ſub- 
liſting between the honourable Mr, Auguſtus Hervey and the noble lady at 
the bar, as the indictment lays there was, at the time ſhe married the 
late duke of King//en, that marriage being the ſole foundation of this ac- 
cuſation; for if that fails, the marriage with the duke of King/lon was 
perfectly innocent, If this is a proof, ſuch a one as 2 lordſhips by 
law ought to abide by, that there was no ſuch marriage ſubſiſting between 
them, to go into evidence of any fort muſt be totally r 

My lords, it is well known, that by the conſtitution of this kingdom 
there are different courts appointed for the litigation of different queſ- 
tions. Theſe courts are, as the conſtitution ſuppoſes, well adapted to the 
purpoſes, and exerciſe that juriſdiction which can take up the point ori- 
ginally, and determine it directly; and it is contended, that while that 

ctermination ſubſiſts, it ought to have its effect in all other places, and 
in all other courts where there ſhall be occaſion to make uſe of it, 

My lords, this is not aſſerted only of one ſpecies of coutts, I mean the 
eccleſiaſtical courts, but it applies, I apprehend, to ſentences of all others 
whatever, that when a judgment has been given by any court having 
original and direct juriſdiction, though that may incidentally come before 
another court, yet they don't go into that queſtion which has by a com- 
petent Rar been before determined. 

My lords, it is true, it is impoſſible for any courts to continue to exer- 
Ciſe 3 for any conſiderable time without many queſtions 
incidentally ariſing, which are not really and originally within their juriſ- 
diction, many of eccleſiaſtical cognizance; and for the purpoſe of deter- 
mining that cauſe, if the incidental point has not already had a decifion in 
an eccleſiaſtical court, they muſt be gone into; becauſe if they were not, 
there would be no end of the interruption of juſtice, Many queſtions ariſe 
in the eccleſiaſtical courts, which are originally of common-law juriſdie- 
tion, yet the Eccleſiaſtical Court muſt go ſo far into that conſideration, as 
to ſce whether the pretence be true: for the purpoſe only of 1 
the cauſe then before that court, they could not have originally determined 
this . Suppoſe, for inſtance, a legatee claiming a legacy in an 
eceleſiaſtical court, the executor may plead a releaſe ; now the validity or 
invalidity of that releaſe is originally cognizable by the common-law courts 
and noother, yet the eccleſiaſtical judge muſt ſo far take that plea into con- 
ſideration, as to ſee whether there is prima facie a releaſe or no: but it was. 
pleaded in reply, that there had beena queſtion upon that releaſe at common 
law, that it had been there put in iſſue, and that there was a verdict againſt 
that releaſe. I apprehend, that no eccleſiaſtical judge then would think him- 
ſelf at liberty to enter into the queſtion, whether it was a good releaſe 
or no; but the verdict muſt be taken as true, becauſe the court, though in- 


| cidentally it was obliged to take notice of it, has not a juriſdiction to de- 


termine the original queſtion. = 

My lords, this may be applied to the queſtion that is now before your 
lordſhips: marriage cauſes are peculiarly by the conſtitution given to the 
eccleſiaſtical courts ; they alone can determine an original and direct queſ- 
tion of N as between the parties; and if determinations of courts, 
having original and direct juriſdiction, are to receive weight, and meet with 
credit from all other, then the determinations of eccleſiaſtical courts upon 
marriage ought, wherever they come in queſtion in any other court, like- 
wiſe to be received as 3 The obvious reaſon of this ſtrikes me 
to be, becauſe though every court can determine in ſome meaſure a queſtion 
merely as applied to what is then before them, bo they cannot determine 
it generally, they cannot determine the very queſtion as applicable to other 
purpoſes. As for inſtance, ſuppoſe any temporal right under a marria 
is to be conſidered in a common-law court, and it may be neceſſary - 


| that purpoſe to enquire whether there be ſuch a marriage ; the general 
queſtion, whether ſuch perſons are to all intents and purpoſes-man and 


wife, whether they are bound by the obligations of duty ariſing from that 
ſtate, is certainly not to be determined but in a court of ecclcliaſtical ju- 
riſdiction: and when that court has been in poſſeſſion of the original and 
general queſtion, and has determined it, for the common-law court to en- 
ter into it, might be in effect to alter and undo a judgment, as far as the 
conſideration. then is before. the court, which certainly that court has no 
juriſdiction to do. That this is to be received as a general poſition, I ap- 


| prehend, is ſupportable upon this ground; upon the great N e of 
| ſentences which otherwiſe muſt ariſe. Now ſuppoſe there be a fe 


ntence 
in a court that has the original juriſdiction to determine marriages between 
man and wife; to determine upon the ſtate of thoſe perſons, whether they 
are in fact in that relationſhip ;/ all; determinations upon that queſtion · in 
any other court may be directly contradiftory to that ſentence, which ſtill 
muſt remain; for the parties will and muſt remain man and wife, or the 
contrary not man and wife, according as the ſentence was, if that queſtion. 
has been directly determined in an eccleſiaſtical court ; and any determi- 
nation that would be given by another court, may be contrary to that 
a powers has, 


ap- 
common-law court, if there has been ho determination in the Eceleſiaſtical 


Court, the queſtion may be open; but if that queſtion has ever come di- 
rectly in point before the court, having direct juriſdiction. to determine 


it, Lapprehend. to this time there always has been ſuch credit given to the 
ſentence, that it is taken to be concluſive and be determined between the 


"My lords, this diſtinction was made, I conceive, upon the beſt grounds, 


ſo long ago as that caſe-alluded to by the learned gentlemen who have 
. Edward Coke ; that 
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rde, che motion now. made by the noble lady at your lordſhips- | 
77 bh 


was in the reign of king James L. 


' is cited the caſe of 


E anions 7 ae | . 
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. 
A | before ſentence given; and any perſon having an intereſt, though they 


cConſideration is a direct determination upon a marriage; becauſe if it 
not, it would be liable to the nt which I have now ſtated, 


gun by a mani or woman : in this cauſe it was the woman 9 upon the 


_ called upon had ever really claimed the lady. In that ſtage of the cauſe, 


late this proceeding to a cauſe of de 


9575 plaintiff, though it is intended indeed as a defence to the accuſa- 
tion 


; there is the fame ſentence paſſed as in a matrimonial. cauſe ; there isa ſen 
tente direAly pronouncing there was a marriage, the parties are pro- : 


$12 30% 75, Thief Blizaberh"Duchee-Doweger of Kingſton, for Bigamy, 


Curbett, "Which was 4b early is Edward IV. Taking the doQrine laid 


down upon theſe two cafes together, the ' poſition" there eſtabliſhed, and I 


| nouncedito:be man and wife, and they might be admoniſhed to reſtote , 
each other conjugal rites, If, on the contrary, the defendant ſhould fa 


tkuſt adherec to ever ſince; is this, that when there has been a queſtion of || in-proof, the determination is this, that the party has failed in his juſti, 


marriage litigated by the. parties themſelves in à proper court, and the 
veſtion bas been ante upon the marriage, the ſentence will always 

old good, till it is reverſed by that court. 8o much was determined in 
he caſe of Kenn, In the caſe of Corbett it was determined, that where one 
of the parties is dead, and no ſuch ſentence was had between'the parties 
while living, a perſon cannot commence proceedings in the Eccleſiaſtical 
Court relative to that marriage. The reaſon is, that then the object of ſuch a 
ſuit muſt be temporal conſiderations only; it muſt be to baſtardize iſſue, or 
it muſt be for ſome purpoſes which the Eccleſiaſtical Court has not original 
juriſdiction of. But the mere queſtion of marriage, of connection between 
man and wife, can never come into queſtion, nor ought it to be litigated 
after the death of the parties: therefore, the Eecleſiaſtical Court, after the 
death of the parties, does not entertain that ſuit, nor can it be legally 


- 


commenced, _ ” | 
My lords, there are a variety of ' caſes which have been determined that 
have been quoted already to your lordſhips, and which F ſhould be very 
ſorry to take up your time in repeating ; but it ſeems to me on thoſe au- 
thorities to have been eſtabliſhed, that as often as theſe ſentences have 
been pleaded” they have been allowed, whether they were ſentences in 
cauſes of nullity, of marriage, or in jactitation of marriage. | | 
My lords, if danger is to be apprehended from too much eredit being 
weep to ſuch ſentences, leſt for improper purpoſes they might be unduly 
obtained, there ſeems to be leſs danger inqueſtions that ariſe upon marriage 
than in any other; for this reaſon, that there can be no determination 
nd a marriage but what is open to future litigation, We all know, 
at in a queſtion of marriage any perſon that has an intereſt may intervene 
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have neglected to intervene in that cauſe, might appeal within the proper 
time: nay, I will go ſo far as to ſay, that if any perſon having an intereſt 
mould have ſo far neglected it as to omit availing himſelf of an interven- 
tion or appeal, yet he might ſtill come before the court, ſhew his intereſt, 
and be heard. A marriage cauſe goes farther ſtill; for I believe in moſt 
other caſes a determination would be for ever binding, at leaſt to the par- 
ties; but in theſe queſtions, I conceive it is not: for if there was to be a 
ueflion between a huſband and wife in a cauſe of jactitation, and, as in 
this cauſe, it was determined that there was no marriage; yet the party 
againſt whom that ſentence was obtained, I apprehend, might appear af- 
terwards, he might produce any new proof that he did not know of at that 
time, or, even if he had not produced what proof he had, he might be 
heard upon it. The reaſon of that indulgence I take to be this: by the 
canon-law a marriage was held to be indiffoluble, and for that reaſon a 
ſentence againſt it never could be final; ſententia contra matrimonium nun- 
uam gan in rem judicatam, The canon-law, it is well known, has 
n received in this country with reſpect to marriage, particularly as to 
that poſition of its being indiſſoluble. In moſt other queſtions, as of 
property, a perſon might be bound by time, bound by not making ſo good 
a caſe as he ſhould have done; but as a perſon cannot releaſe himſelf from 
the obligations of marriage by any lapſe of time, or any negle& in ſtating 
his caſe, the queſtion is ever open ; therefore theſe caſes are certainly the 
leaſt dangerous, becauſe if any body appears who apprehends himſelf in- 
Jured in this matter, and has an intereſt to ſhew that this judgment was 
not duly obtained, he may be heard ; but while ſuch a ſentence remains 
unimpeached, I apprehend it is concluſive” The ſentence now before 
your lordſhips is a ſentence in a cauſe of jactitation. It has been ſuppoſed 
upon the authorities, many of which have been cited to your lordſhips 
to-day, that when a ſentence determining upon this point has been offered 
in any court coming in incidentally, it has been conſtantly received: but, 
my lords, it has been received with this reſtriction, as it is laid down ex- 
preſly in Blactbam's caſe, which has been already quoted, it muſt be where 
the marriage has been directly in iſſue; for if it be an incidental point 
only, it would not then be ſatis factory. In Blackham's cafe, where the 
ueſtion aroſe upon the grant of an adminiſtration, it was argued, that the 
Eecleſiaſtical Court having determined upon that adminiſtration, they had 
virtually determined the marriage, and therefore it was binding upon all 
parties: but it was ſaid, No, the queſtion muſt be originally and directly 
upon the marriage, or it ſhall not have effect; and the diſtinction ſeems 
to be exceedingly good. ' | Pn | 
My lords, in * to bring the preſent caſe therefore within this prin- 
ciple, it is neceſſary to ſhew, that the ſentence now under your lordſhi 
My lords, the proceeding is that of a cauſe of jactitation, which is be- 
. who claims to be the huſband, for having boaſted and aſſerted that 
5 8 be his wife, to abſtain from ſuch aſſertions for the future. 
ly lords, here the queſtion originally ſeems to be, whether the perſon 
if the claim had not gone as far as ee ſome of the books aſſimi - 
c | amation, ſuppoſing it to be a caſe of 
words only; and when upon a marriage being pleaded to juſtify the claim, 


the gueſtion turns upon that marriage, it may perhaps be argued, that it | 


is not a direct caſe of marriage, but an incidental one only: it may not 
therefore be erg, . to conſider ic in this caſe, leſt ſuch an obſervation 
ſhould.be made. I take it, that when in a cauſe of jactitation the defen- 
dagt gives in a. plea ſtating a marriage, and that marriage is contradicted 


for which he is called upon to anſwer, that of having elaimed the 
lady, yet the queſtion then alters its nature ; the plea is not only intended 
to entitle the defendant to his admiffion, but the court is then in poſſeſſion 
of the queſtion, whether there was a marriage between the parties, and 
the determination is direct upon 'a marriage. If the marriage be proved, | 


and prove that adultery, and the plaintiff ſhould not, the defendant would 


| catory matter; and the-ſentence in this caſe goes, that the judge hag fon l 
| that he has failed in the proof of the marriage alledged to have been N 
between them, he is declared to be free from all matrimonial contract g 
| injoined: not to boaſt in future; it would be therefore a fallacy to a; l 
that this is not a direct determination of the queſtion of marriage: Ra 
indeed ingrafted upon the original cauſe of jactitation, but that is apreeabl 
and conſonant to practice in other inſtances, ; 
My lords, it is not a monſtrous thing to aſſert, that a cauſe may chan 

its nature from its original inſtitution. | | K 


— — 


mY 1 At a motion of one of the peers, part of the ſentence read.] 


Doctor Calvert. Unacquainted as I am with the proceedings of this 
high and auguſt court, which I never had the honour to appear in before 
I conceive it is my duty to take immediate notice of thoſe words which 
have been read, as I ſuppoſe they were called for, becauſe I ought to con. 
fine my obſervations to them before I go any farther. The lady, hof 
the object of that enquiry, is pronounced to be a ſpinſter as far as yet 


# 


| Ars. 8 | Wl; 
a My . theſe words are inſerted in this ſentence, and I apprehend ar 
in every ſentence of this nature; the purport. of which, I truſt, means 
this, that the caſe is open to fucure diſquiſition upon the principles thy 
have been already ſtated ; that though the judge determines upon the ey. 
dence that is then before him, yet the parties having an intereſt to brin 
that queſtion on again, may be heard. As far as yet appears to us, Pa, 
the judge, the lady is free from all matrimonial contracts; and as long z; 
that ſentence remains, I mean to argue that it is a. concluſive ſentence. | 
don't mean that the court is precluded from another enquiry ; I hays 
ſtated, that no parties are precluded from another enquiry ; and I con- 
ceive the meaning of thoſe words -are to expreſs, that according to the 
light which then appears to the court, the court pronounces the ſentence, 
But a ſentence of that ſort is not from thence to be argued to be nugatory 
and that the court determines nothing: the court determines upon what 
it has heard; and as long as that ſentence remains, that is the way in 
which I meant to put it, it is deciſive and concluſive, 

My lords, I have ſaid, that though the cauſe began originally upon the 
one party calling on the other to juſtify his claim as huſband in a cauſe 
of jactitation, it is nothin — Ap to ſuppoſe it has ſo far changed ii 
nature as to become a marriage cauſe ; and f will mention other caſes in 
which the eccleſiaſtical courts, as is well known to the practitioners in thoſe 
courts, adopt and admit of a ſimilar practice. Suppoſe, for inſtance, x 
man was to bring a ſuit againſt his wife for the reſtitution of conjuga 
rites; in bar of that rethitution, the woman may plead adultery or 
cruelty in the huſband, which is, certainly a reaſon againſt admoniſhing 
her to return home to her huſband. But, my lords, this is not all that 
the court would do in ſuch'a caſe ; for ſne having pleaded adultery, 
that plea becomes in fact a libel in the cauſe, and it will become a cauſe of 
adultery ; and I have known within my memory, and ſince my attendance 
at the bar, inſtances of that ſort. In a caſeof Mathews and Mathews, de- 
termined in 1770, in the Conſiſtory of Landon, the wife pleaded adultery in 
bar to reſtitution ; the cauſe went on in that ſuit, and there was a fen- 
tence of divorce : would any body contend, that it was not as dire a 
ſentence of divorce, as if it had been ſo originally inſtituted. ? and in caſe 
either of thoſe parties had married again during that divorce, -and an in- 
dictment had been preferred for polygamy, can it be contended that this 
ſentence of divorce would not be a defence under the proviſo in the body 
of the act ? | | | 

My lords, another inſtance-: ſuppoſe a man brings a ſuit for ſepari- 
tion by reaſon of adultery againſt his wife; the wife may recriminate, aud 

may give in an allegation pleading adultery in the 9 2 The prayer 
indeed on each ſide would be for a ſeparation; but there is a very con- 
ſiderable difference between a ſentence for ſeparation formed upon a crime 
being in the man or in the woman, whether it is at the ſuit of one or the 
other: but if the party that is defendant in the original ſuit ſhould go on 


be intitled not only to a diſmiſſion from the ſuit the plaintiff originally 
brought, but to a ſeparation upon account of the adultery pleaded by the 
defendant. W 80 | 
I mention theſe caſes to ſhew, that it is not enormous to ſuppoſe, thit 
though the original queſtion might begin in a cauſe of jactitation, yet the 
marriage being pleaded, the ſentence either one way or the other is and 
mult be as determinate as if the queſtion had originally been upon mit- 
riage. There is a caſe that was litigated in the Keclefiaſtical Court not 
long ago, and which at the time was much talked of, and is well known; 
I mean the caſe of Mr. Thomas Hervey, who brought a ſuit of jactiti- 
tion of marriage in the Conſiſtory Court of London againſt Mrs. Herug. 
In that court a marriage was pleaded; the ſentence was againſt that mat. 
riage ; the ſame was affirmed in the court of Arches; but when it us 
appealed to the court of Delegates, they reverſed this judgment, and pio. 
nounced for the marriage; pronounced not only that Mrs. Hervey wu 
juſtified in her jactitation, but pronounced expreſly and directly for tt 
marriage; and 1 believe nobody will doubt, but that marriage was 3 
concluſively determined between them as if it had been originally a mat 
riage cauſe, or a ſuit of nullity of marriage. That theſe ſentences hate 
been held to be concluſive in the'courts of common law where they hae 
been offered, thoſe many inſtances that have been mentioned ſeem to me 
to p* it out of all doubt. Fg . 
It will not be improper to conſider what effect a ſentence of this (ort 
would have in the Eccleſiaſtical Court; and 1 ſhall contend, that while} 
ſentence of this ſort is exiſting, à wife eould not be heard to have 40 
claim upon her huſband ;” ſhe could not claim the reſtitution of con" 
gal rites; there is no light in which ſhe would be underſtood to be ide 


wife until the marriage be again brought into queſtiou. There is 3 5 
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Wo f we nd In page 11. ere the caſe is ſtated a little more, at large ; 
s be quoted by, Dr. Lee, of Mellſent and Melliſent in 
Noe i. In that caſe a woman had claimed to be the wife of a a 
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ee” as, there remained in force a ſentence which was a bar to her, 


| fendant produced a probate under the ſea 
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en the ſentence in the Eccleſiaſtical Court, and they will remain 


My lords, I ſuppoſe it will not be contended, that a determination be- 
fore a criminal judicature ought to have the effect of a determination 
directly upon the marriage: I apprehend, that in point of law it cannot 
be. ſuppoſed it ſhould be ſo argued, Your lordſhips will fee the in- 
juſtice of ſuch a proceeding then would be. prodigious, becauſe then a 
criminal juriſdiction muſt determine upon the rights of many perſons 
who have not a poſlibility of being heard. Keep their queſtion in the 
civil court, adhere to the determination. of that court that has an original 


' juriſdiction, there all parties might have been heard, and they may in 


future, if they can ſet up any intereſt ; but a determination in a criminal 
court that might apply in the moſt remote degree to determine civil 
£4 = would be the moſt manifeſt injuſtice, becauſe no perſons could be 
heard for their intereſt, | | | 
The queſtion for your lordſhips determination, if it ſhould. be ever gone 

into, will be upon the marriage ſaid to be had with Mr. Herwy, Any 
determination here that may affect that right, may affect not only the 
perſons that were immediately the parties to that ſuit; but your lordſhips 
ſee many connections ariſe upon marriage, many relationſhips and new 
claims, that, may be precluded by ſuch a ſentence as this. $4 ppoſe thie 
duke of King /lon had had children by his marriage, it would be as much 
their. intereſt to eſtabliſh this ſentence, as it would be of intereſt of any 
other to impeach it; and that ſuch rights as theſe ſhould be determinet 
ina eee where the parties cannot be heard, I apprehend, 
is a poſition that never was yet maintained. 6 
Upon theſe principles I hope your lordſhips will be of opinion, that 
the rule ought to be applicd as well to queſtions that can ariſe in criminal 
juriſdictions as in civil ones. That criminal courts have determined upoi 
theſe principles, there are caſes which have been alluded to, and which 
are, I apprehend, extremely pertinent. One is the caſe of the king againſt 
Vincent, Strange 481, mentioned to be an indictment for forgery in hav- 
ing forged a will. The reporter ſays, for 1 was proved, but the de- 
endar of the ordinary; and it was 
held, that that was ſatisfactory proof of the validity of the will. That 


| is a very ſtrong caſe ; but that there is no right to determine upon eivit 


Us the could. ot be heard to make out her caſe as a widow to the deceaſed. 
Y af lardſhips very well know, that though the Prerogative is an eccle- 
are ae courts yet the juriſdiction of that court is confined merely to 
1 eie and. adminiſtrations, and it does not entertain cauſes of mar- 
hat th rs. Melliſent there claiming as the widow of the deceaſed in 
5 1 here the ſentence of the marriage could not be ſet aſide, it 
8 was held, there being a ſentence in a cauſe of jactitation, in which the 
ays "arriage. was pronounced againſt, ſhe could not claim as widow. In 
g 48 that caſe,the. Prerogative Court held the fame, as we are contending 
| 2 ir fordſhips. will upon this occaſion, | | 1358 
"ne here was another caſe in the Prerogative Court in the year 1771, 
on- Jady Mays againſt Brown. The queſtion aroſe upon an adminiſtration to 
on attac Axown, who died inteſtate. Adminiſtration. had been granted 
1 to Stephen rawn as her huſband, he having married her in the year 
ry, 1120, . Afterwards that adminiſtration was called in by lady Mayo, a 
a ger by. a former huſband; and ſhe contended that Brown had no 
48 rig do that adminiſtration, inaſmuch as at the time he married Ger- 
| h ie huſband, of one Eleanor Cutts, In anſwer to that 
the 15 $ eaded, that there had been a ſuit, of jactitation of marriage 
uſe 555 170 rown againſt Cutts, in which the marriage was pronounced 
lin alk, and he was pronounced to, be free from all matrimonial contracts 
8 yr __ kaner.... In;anſwer to that, another plea was given, ſtating that it 
wr e this: egation came on to be debated before the judge of the Pre- 
12a p ative. No thus far the judge lids here being a ſentence now in an- 
the ather court. {this was in the Prerogative that had not juriſdiction of mat- 
1 4 Fane being a Conſiſtory of London), by which it is pronounced 
g, that! this perſon was free from matrimonial contract, this court cannot 


repeal it, nor are there any ſteps towards it, but it re- 


thought proper, in order to . any objections that may ariſe, to 
er. what; would be the caſe, ſuppoling it ſhould be ur 
other ſide, that the prp 


&this was a fraudulent ſentence, and obtained by colluſion, 1 8 
on of our mentioning that is, not on ſuppoſition. or wp that 
wou! come out any ſuch practices in the preſent cauſe, but that, 


62 Ag pon L ebe ; | 
beadduced. to ſhew that the conſideration of truth or the want of truth in 
un a ſentence ought nor go Þe.gor 

pplicd againſt going into the 


the Mapper) de applic t going it 5 g 

and i: ap which zave the ſentence is open to that enquiry, and, I ap- 
jat- g, alone proper and competent 10 Fa purpoſe, How. yague and 
got Rory molt be the enquiry of different courts proceeding upon 
yn; matter, different principles, even the terms made uſe of quite 

J Vah Sts 7 4 i 1 renne 1 +» 

i. different Should they enquire into the queſtion, whether the proceed- 
un eie fair or not, it may be productive of error. .. Suppoſe it ſhould 
my be thewn. in, ſome particular that there was evidence ſupplied, how would 
wm i appear the judgmen did depend end ground ? Their entering 
o- g the. proof of colluſion. would be as ſtrongly exceptionable as their 
cs WY ing into the 11ght or propriety. of the ſentence, gether it, was duly 
de WF dite pronounced, by the judge, which is an exerciſe, of juriſdic- 


aye oe in, a criminal court over an eccleſiaſtical court ; the queſtion 

ane 992 5 y.be, Whether 5 ſentence ſhall be received as final and conclu- 

ine "e: hut the method. in which, it was obtained, whether it was rig fly 
duly pronounced, 2 or a court of 


e be 
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matters in ſuch a way as this, or even to prejudice civil matters, is very 
clear in that Report. 1 10 
by My bor s, there is another cafe reported by the ſame author fir John 
Strange 703, the king againſt Rhodes, that came before the King's Bench, 
when ſir Robert Raymond was the chief juſtice, THat was upon an in- 
dictment likewiſe upon a forgery for having forged a will. That will had 
been proved in the eccleſiaſtical courts. My lords, it appears is Re- 
n V probate in the common form, it was when 
there had been a long litigation in the eccleſiaſtical courts, and when by 
a decree of the, court of Dans the will was pronounced for. Upon 
application to the King's Bench for a Habeas Corpus ad te/lificandum, the 
court there decreed not to iſſue the writ for this cealon, becauſe it appeared 
that there was then exiſting a direct ſentence for the will; and that ſen- 
tence, if it had been pleaded in bar to going into the queſtion of forgery; 
I apprehend, would bave been allowed to be concluſive evidence ; for the. 
court ſaid, it was not fitting to determine the property on an indictment.” 
LikewiG appeared, that, though there had been a fentence of the court 
of Delegates pronouncing for the will, that yet there had been an ap- 
plication for a commiſſion of review; ſo that it was within the knowledge 
of the court that the cauſe was in a means of having # reviſion, But it 
was underſtood that the ſentence ſtill remained perfectly in force ; for 
your lordſhips know perfectly well the difference between an appeal and 
an application for a commiſſion of review: in caſe of an appeal,” the 
ſentence is ſuſpended, but not ſo on an application for a commiſſion of 
review. By the ſtatute of Henry VIII. it is provided, that the ſentence 
of the Delegates ſhall be final, and no appeal ſhall. be had from them; 


but it is now indiſputable law that the king may by his royal prerogativeg 
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manner they may be ſaid not to be applicable to the prineip 


Does not it apply exactly as ſttong 


y every.'criminal court has by that aR acquifed an 
to wills, It cannot be argyed/a moment, that 


original juriſdiction * 122 


upon a perſonal application, and a ſpecial caſe laid, direct u cominiths 
for reviewing the ſentence: but there is no appeal the ſentence remains 
the ſame, unleſs the reviewers in their judgement ſhall think proper to 
reverſe it. In this caſe it appears, that there was. then enin ing a full 
and direct ſentence upon the validity of that will. It was "underſtood 
* that this right had been pleaded by the defendant, and the chief 
juſtice ſtopped the proceeding, and did not even grant that motion which 
was then ſent, Theſe two caſes, I am told, have been recognined again 
in that court in a very late caſe of a man who was executed foe a forgery, 
one Perry; and I am told the judge at that trial offered to the priſoner 
to put off his trial, if he had a mind to make uſe of that plen: but I am 
told, it was not accepted by the priſoner, and the trial went on! But this 
Lam ſure, no uſe can be made of that caſe to ſhew,'thar the former de- 
terminations were at all impeached by it; becauſe at leaſt; If the probate 
was not inſiſted on by the defendant, conſequently not over- ruled by the 
court, theſe caſes then remaih in their full force” And I will aſk; in — 8 
le we a 
contending for, that in a criminal court caſes: of this fort ought not to 


| be gone into? Will it be ſaid, that this being a proſecution under's ſpecial 


act of parliament, the erime conſiſts in having married two perſons, that 
the marriage muſt neceſſarily come under the'confideration of that court 


which, is to determine ?;;and they cannot by the\a& of patliament irfelf 5 55 


acquire en original juriſdiction to enquire into the right of marriage, 

| to che caſe Þ have now alluded to of . 
forging a will? for i id by Expreſs ach af parliiment made felony ef 
death ro forge à will; and it may u well be ürgued from enen, Mat 
| iginal” juriſdighidr ad 
| a criminal court has 
du not ſay, when it has nat deen 
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mitted, and is not juſtified, the party is admoniſhed to do ſo no more: 


| is the ſame, wis, a monition to ceaſe from doing ſo for the future. But 
[that hevr the was and-is 
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determined before, but that the court muſt 0 enquire into the 
fact; but that it cannot originally entertain ſuch "a queſtion. Now 
there cannot be a caſe ſtated wherein a queſtion was between the parties 
upon the validity of their marriage awd upon their ſtate of man and wife, 
to ſhew that it can be determined by a criminal court, If it cannot, I 
conceive clearly, it cannot be ſaid to have original jurᷣiſdiction upon the 
point, the fraud and colluſion; which, for che - reaſon that has been 
given, it was thought proper to mention, left it ſhould be made uſe of 
upon the other fide. It will be ſaid perhaps, that there are many in- 
ſtances where parties trying to avail themſelves of a judgment, or the 
ſentence of another court, of the adverſe parties being allowed to ſhew 
that thoſe ſentences were obtained collolkiy! this diſtinction I con- 
ceive has been made. If any court ever is permitted to enquire into the 
queſtion, it muſt be a court having concurrent juriſdiction; and then 
your lordſhips will ſee the queſtion upon very different grounds; becauſe 

à court having concurrent juriſdiction has alſo the opportunities, all the 
methods of enquiring into the original queſtion. They being competent 
to determine the original point, it makes no. conſiderable difference 
whether it comes before them at firſt, or whether it has before been de- 
termined by another court. It will not be contended, I conceive, that 
a criminal court has any concurrent juriſdiction with the Eccleſiaſtical 
Court. It clearly cannot be ſo; it can never entertain the abſtract 
ueſtion between parties, whether they are man and wife or no. The only 
2 it can be taken up is incidentally; and if the authorities are good 
to ſhew, that where an ineidental queſtion ariſes, if it has been deter- 
mined by a court having original rn it ought to be concluſive, 
that will apply to the caſe now before the court. For theſe reaſons, and 
for thoſe that have been more weightily argued by the gentlemen who 
have gone before me, I hope your lordſhips will not think proper to re- 
cede from the eftabliſhed and legal principles, or make a precedent on 
this occaſion. But if whatever has been, was upon the ſtrength of former 

_ determinations; and if there is good ground in law to ſay that this ſen- 
tence ought to be concluſive to the point to which it is now offered; 
I truſt your lordſhips will be of opinion that the proſecution ought not 
to be permitted to go into any evidence, e | 


L 4s eh Doctor Wynne. 
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Notwithſtanding there has been ſo much and fo ably ſaid upon this 
queſtion, I hope that the duty I owe to the noble perſon at your lordſhips 
bar, will plead my excuſe for offering a few words upon the ſame ſide, 
in ſupport of the ſentencg of the Eccleſiaſtical Court, of the effect with 
a view to which it is now produced before your lordſhips. ny NE 
My lords, the ducheſs of Kingflon is now upon her trial, upon an 
indidlident found againſt her grounded on ftatute of cap. IT, for that 

being the wife of 1 f Join Her vey, ſhe married the duke of King- 

flan, the ſaid Auguſtus John Hervey," her former huſband, being then 
alive. The foundation of this whole proceeding therefore is a mar- 
_ riage alledged in the indictment to have been had between the ducheſs 
of King flor, at that time Mrs. Elizabeth Chudleigh, and Mr. Auguſtus 


4 
o 


by That marriage, my lords, is 2 fact that can make any crimi- 
nality in the preſent caſe; and if it ſhall. appear to your lordſhips a fact, 
which has been already enquired into and decided upon; that it has 
been put in iſſue in that court which alone could properly take cog- 
 pizance of it; that that court has pronounced its ſentence againſt the 
marriage then put in iſſue, or any matrimonial contract between Mr. 
Hervey and Mrs, Chudleigh, who were the parties to that ſuit z and that 
this ſentence ſtill remains in force; it is ſubmitted to your lordſhips to 
be impoſſible that thoſe who are proſecuting this indictment againſt her 
grace, can be allowed to 2 into an examination of witneſſes upon 
that marriage; it being a fact now decided by the legal fentence of a 
proper court, and conſequently not the ſubject of that kind of evi- 
dence which the proſecutors are, we preſume, endeavouring to offer to 
your lordſhips upon it, as if it had been a queſtion upon which no ſen- 
tence had ever been given. on. EM Fas Ik 
My lords, the ſentence, upon which we rely, was paſſed in the month 
of. February 1769, and it recites all the proceedings had in that cauſe 
| prior to the ſentence,” and which are ſufficient, as we apprehend, to 
Found that effect which we contend it ought to have before your lord - 
ſhips. The ſentence recites, that a ſuit had been brought 'by the 
ducheſs of * againſt Mr. Hervey for boaſting that he was her 
huſband; that Mr. Hervey appeared in that cauſe; that he admitted and 
juſtified the jactitation; and alledged, that he was well warranted in 
making ſuch jactitation, for that he was actually married to the lady: 
by that means they were at iſſue upon the fact. The ſentence goes on 
1 that he had entirely failed in the proof of the marriage which 
he had pleaded, and propounded; in * of which the court 
prongunces: Mrs, Chudleigh to be entirely free from all matrimonial con- 
tract, and particularly with the ſaid Mr. Hervey, ſo far at to us as yet 
arsz and upon that goes on to admoniſh him to ceaſe from farther 
: phiating in that behalf. The queſtion now for your lordſhips con- 
ſideration therefore is, what is the effect of that ſentence? And { e6n- 
tend, that in the way in which this cauſe was proceeded in, it is as de- 
eiſive, as abſolute a ſentence againſt the marriage, as the Eccleſiaſtical 
Court has power to give. CCC ˙ tf T6 hh £5734 LOIN 
Ik the party who is accuſed: in ſuch a-ſuit does not juſtify the jacti- 
14 by pleading a marriage, it is otherwiſe; ſor in that caſe, whe- 
ther the fact of jaQitation id admitted or denied, the ſentence is only 
upon the jactitation, not upon the matriage. If the jactitation is ad- 


if the jactitation is denied, the only queſtion before the court is, did 
the party jactitate or not ? and if the jactitation is red, the ſentence 
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"as" Much" and as dirgtly a marriage cauſe as a cauſe of nullity g 
matriage, or à cauſe for reftitution of conjugal rights. It is a ab. 
ſolute and deciſive pfogf öf this, in my humble apprehenſion, that F 
the party cited in à caüiſe of jactitation pleads and proves a marti, 

the court does not in that cafe diſmiſs, and ſay, The party it is true j 
titated, and had a ground for jactitating, therefore we diſmiſs: no, 1, 
court prohounces for the marriage. And I take it to be moſt cheat 
that ſuch'a ſentence having been pronounced in any eccleſiaſtical coun 
if the party cited ſhould immediately pray reſtitution of conjugal right, 
the court will grant its monition grounded upon that ſentence, that th, 
parties who were proved to have been lawfully married, ſhould co. 
habit and perform the duties of their marriage. It will not I preſume 
be contended, that any court can deal fo very unequal a meaſure of 
juſtice between parties, as to ſay, If a marriage is proved, we will pro- 
nounce for it; and yet in a cauſe of exactly the ſame nature, if a pin 
pleads a marriage, and fails in the proof of it, we will not pronounce 
againſt it. The ſuppoſition is abſurd and ſhocking to common ſenſe. 
and it is impoſſible that ſuch a cauſe as a cauſe of jactitation could eve; 
have been in uſe, if the party who brought it might loſe his cauſe, and 
be engaged in a marriage he was defirous to avoid, but could never ob- 
tain any ſentence againſt the party jactitating, that would have any legal 
effect. It is impoſlible, with great deference to your lordſhips, that ſuch 
doctrine ſhould ever have obtained; but the truth is directly the reverſe, 
and in all courts where theſe ſentences againſt a marriage in a cauſe of 
jactitation have been produced, they have been allowed to be as de. 


= who has brought the ſuit, it is no longer a cauſe of jaQitation, f 


could be. In the caſe of Jones and Bow, reported in Carthew, it is 
expreſly ſaid, that it was a cauſe of jactitation. In the caſe of Clay 
and Bathurſt, which has been mentioned to your lordſhips, it was a 
cauſe of jactitation; and I rather rely upon hit caſe, becauſe it a 

pears by the report of it in the book intitled Caſes in lord Hardwicke's 
time, p. 11. Hil. 7. Ges. II. that it was attended by as able a civilian 
as any of his time, doctor Lee, afterwards dean of the Arches: he ar- 


] gued in that cauſe, that a ſentence againſt a marriage in a cauſe of jac- 
| titation is an abſolute and deciſive ſentence. And it appears from the 
| Report, that he quoted another cafe, which was that of Mellifert and 


Meliiſent; in which it had been ſo held in the court of Delegates, which 
your lordſhips know is a court of appeal in ecclefiaſtical cauſes, in 
which there are both judges of the common law and civilians. The 
caſe which was laſt alluded to, and which was in the Prerogative Court, 
your lordſhips will allow me to tate a little more fully, becauſe it will 
ſhew the opinion of the great judge who now preſides in that court, 
It was upon the right of adminiſtration to one Mrs. Gertrud Brown, 
The queſtion was 3 Stephen Brotun, who alledged himſelf to be 
the huſband, and the lady viſcounteſs Mays, the daughter of the de- 
ceaſed by a former huſband, The marriage between Brows and Mrs, 
Aylemore, which was the deceaſed's former name, was not denied; but 
lady 8 inſiſted, that at the time of the marriage with Mrs. 4). 
more, Mr. Brown had another wife at that time living, whoſe name was 


of jactitation in the Conſiſtory Court of Londen __ s. Elanr 
Cutts, and that ſentence had been pronounced exactly as in the preſent 
caſe, and that he was free of all matrimonial contracts with ſaid El- 


letters between Stephen Brown and Elizabeth Cutts, by which it ap- 
peared, that after the date of the ſentence they had correſponded to- 
gether ; that he had acknowledged himſelf to be her huſband in ſeveral 
of theſe letters, but told her'it would be exceedingly inconvenient to 
his affairs, and-entirely deſtroy his claim to the adminiftration of Mrs. 
Aylemare, which was of ſome conſiderable value to him, if his marriage 


with Mrs.-Cutts was known, and therefore deſired her to be filent, and 


not give him any further trouble: that was the effect of lady May's 
allegation. 'The moment that allegation was brought into court, the 


proctor for Brown defired that the proctor for lady Mayo might be 


aſked, whether he confeſſed or denied the ſubſcription of the officer 
who authenticated the copy of the ſentence given in the cauſe of jacti- 
tation? which being confeſſed, and the ſentence by that means fe- 
gularly proved, the judge ſaid he could go no farther ; he could not en- 
quire upon what grounds that ſentence was given, but would give 
time to the party, if ſhe thought it for her intereſt to apply to the Con- 
ſiſtory Court of London, and fee whether that ſentence could be te- 


| verſed ; but it was held, that ſo long as it remained in force, it was de- 


cilive upon the ee of the marriage, and abſolutely binding upon 
W zue Prerogative Court. . e eee ee 


tion now is, what effect the ſentence given in the Conſiſtory Court of 
ducheſs of King An, then Mrs. Elizabeth Chudleigh, agathſt Mr. Hin- 


vey, ſhould have in the preſent cauſe before your ſordſhips ? My lords, 
it would be a very unpardonable waſte of your lordſhips time, at this 


hour of the day, for me to take up a moment of it in arguing, that 
marriage is by the law and conſtitution of this 'eountry of eccleſiaſtical 
cognisance. There cannot be à doubt, that if there be any impediment 


to the marriage of two people living together as man and wife, that if 


one of the parties denies either the fact or validity of the marriage, that 


if one of the parties refuſes'to perform the duties of it by cohabitatien, 
that if one of the parties treats the other with intolerable ſeverity, that 
if a" perſon boaſts of 'a matriage which he Cannot juſtify, or if ſome 
kind of contract or ſolemfifty paſſed bet wren parties WI ch m oe 
caſion a doubt whether it amounts to 'a lawful martlage or not; in 
every” one of theſe caſes che Eecleſisſtienl Court has cognizance ie 
decide upon the queſtions that ariſe; and it is a denial of Juſtice to refule 


| ly and lawfully married to the" other 


F the party cited confeſſes the j Qitation, aud juſtifies it by pleading 
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ciſive as my ſentence in an eceleſiaſtical court in a marriage cauſe | 


Eleanor Cutts, Mr. Brown to that ' replied, that he had brought a cauſe | 


zabeth Cutts, Lady Mayo then offered an allegation, in which ſhe 
pleaded,” that the ſentence in ſuch cauſe of jactitation had been ob- 
tained by colluſion ; and annexed to that allegation ſhe exhibited many 


his being the caſe then, the queſtion for your lordſhips conſiden. 
Lenden in 1769, in the cauſe of jactitation of marriage brought by the 
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30. The Trial of Elizabeth Ducbeſi-Dowager of Kingſton, for Bigary. 
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hut 
tios 
LH there; as in the caſe of what is by common law called ſpecial baſ- 
Mm volt at is, where there is no doubt about the marriage, but about 


rw Mheritance to that marriage; there, it being a mere matter of fact, 


not between parties to a marriage, but between parties claiming under 
1 martiage, if one of them produces a ſentence formerly given upon the 
| 169 6175 the Eccleſiaſtical Court in the life-time of the parties to ſuch 
marriage, the moment that ſentence is produced, the court of common 
"Jaw is eltopped ; and notwithſtanding the original parties to that ſen- 
tence are dead, the parties to the ſuit upon the inheritance muſt ſtill have 
'rcourſe to the Eccleſiaſtical Court to repeal the ſentence formerly given 
upon the marriage, before the temporal court can proceed a ſtep further: 
and if this ſentence of the Eccleſiaſtical Court is not ſet afide, the Judg- 
ment of the temporal court muſt be agreeable to that ſentence, The caſes 
- of Bunting and Leppingwell, and Kenn's caſe, reported by lord Coke, are 
decifive upon this point: and it would, I ſhould conceive, in framing 
your opinion upon the credit due to the doctrine laid down in theſe 
caſes, be worth one moment's conſideration at what time the lateſt of 
them was determined. MKenn's caſe was in the fifth of king James the 
ft. Your lordſhips know extremely well, that was a time when the 
different juriſdiftions of the temporal and eccleſiaſtical courts were not ſo 
completely ſettled, or at leaſt that ſettlement was not ſo completely ac- 
quielced in, on the part of the eccleſiaſtical courts then, as it has been 
gee: they did frequently deſire to arrogate to themſelves more juriſ- 
"dition khan the temporal courts were willing to allow; and the conſe- 
gene of chat was, they were very frequently withſtood, This produced 
'z complaint to the privy-council in the 3d of king James I. when arch- 
biſho ene he in the name of the whole clergy, exhibited a ſet of 
articles againſt the judges of the realm (as lord Coke expreſſes it, 2d Inf, 
bor.) intitled, certain articles of abuſes which are deſired to be re- 
«formed, in granting prohibitions.” Theſe articles were delivered to the, 
judges, * the 4th of king James made their reply to them; in which 
"they juſtified the proceedings objected to by the archbiſhop in every par- 
"ticular, and that not without ſome conſiderable degree of warmth and 
"reſentment. Now, with great deference to your lordſhips, I ſhould con- 
eie, that a reſolution ſolemnly and unanimouſly made by the two chief 
ultices and five other judges of the common law in the very next year 
after ſuch a diſpute as this had been carried on between the two juriſ- 
ditions, cannot well be ſuſpected of partiality to the Eccleſiaſtical Court: 
and lord chief juſtice Coke, who was one of the court, was not a judge 
that would at any time have ſtood up for their encroachments; and there- 
fore there is not the leaſt room to apprehend, that there was any undue 
of improper degree of authority attributed by that reſolution of the judges 
to-ſentences of the eccleſiaſtical courts. 5 | I 
My lords, this cafe of Kenn, which is reported 7 Cole, 43, has been 
already opened to your lordſhips: but it being in my apprehenſion ex- 
0 material in this cauſe, containing the whole learning that is to 
be-met with in the book upon the ſubject, and going the whole length, 
a humbly ſubmit to your lordſhips it, does, that it is our buſineſs to 
contend for in behalf of the noble perſon at the bar, your Jordſhips will 
nat perhaps think it miſpent time in me to ſtate it more particularly. It 
was a caſe in the court of Ward, in which Thomas ce va won 
Elizabeth his wife were plaintiffs, and Florence lady Stallenge defendant, 
The caſe was, that Chriſtopher Kenn de facto took to wife Elizabeth Stowell, 
and'had ifſue by her Martha; ſoon after this, there appears to have been 
A ſeſe brought in the court of Audience, in which the judgment given 
was'in theſe words: prætenſum cuntractum et matrimonium inter Chr. Kenn 
is, Stowel in minore State eorundem aut corum alterius labitum fuiſſe : 
neue Ohr. et Eliz. tam tempore folemnizationts dicti matrimonii quam 
Wat continue poflea, eidem matrimonia diſſenſiſſt, ar eo pretextu hujuſmod: 
matrimonium irritum et invalidum fuiſſe: necnon antedicies Chr. Kenn et 
Elis. Stowel ab dicto matrimonio ſeparandos et divorciandos fore pronunciamus, 
jeu Jeparantus' et divorciamus, tiſdemgue Chr, et Eliz, libertatem ad alia 
W edel oel concedimus per hanc ſententiam noftram aefinitivam. «© 
My lords; after this Kenn married another wife, Huxabeth Beckwith ; 
ang aſter his it appears that Elizabeth Beckwith brought a ſuit before the 
commilioners eccleſiaſtical to enquire again into the validity of the mar- 
age between Chrifopher Kenn and Elizabeth Stowell: there that marriage 
ein pronounced againſt, and the marriage of Chriflopher Nenn \ 17 | 
aalen Beckwith was Amed. Then Elizabeth Beckwith died, and Ch ts; 
Wm Kenn married Florence, by whom he had iffue Elizabeth; and then 
At hiſt the queſtion came on between the iſſue of Chri/topber Kenn 
Mie, and Martha the iſſue of ſaid Chriftopher Kenn by his firſt wife 
meth Stowell, who deſired ſhe might be permitted to aver againſt the 


nine formerly given againſt the marriage between Chriflopber Kenn 
a lend Strobel, declaring that ſhe could prove, that the Whole was | 
Wounded on an abſolute falſeh | 

red dy the ſentence of the Eccleſiaſtical Court to have been matried in 
wan minarity,/ and to have diſſented to the marriage in the moment it 
mſhenmniaed, and ever after, had cohabited as'huſband and wife for 
Wears, and dei due Martha, the party before the court. This the ſaid 


dod ; and that thoſe parties, 'who'are de- 
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party averred, and undertook to prove in the court of Mardi, in order to 
avoid the effect of the ſentence of the Eceleſiaſtical Court againſt the mar- 
riage between her father and mother. But it was reſolved by all the 
juſtices and barons, that the ſaid ſentence ſhould conclude as long as it 
remained in force. And in anſwer to the averment that the ſentence was 
founded upon falſe facts, they ſaid, that though the eccleſiaſtical judge 
ſheweth the cauſe of his ſentence, yet foraſmuch as he is judge of the 
original matter, the loyalty of matrimony, we ſhall never examine the 
cauſe, whether it were true or not: for of things the cognizance whereof 
belongeth to the Eccleſiaſtical Court, we mu 
tences, as they give to the judgments in our courts, 
it was, that lord Cote 
ſentence in the Eccl 


give credit to their ſen- 
In that ſame caſe 
uoted the caſe of Corbett, and there there had been no 
eſiaſtical Court: that originally began upon the queſ- 
tion of a right to an inheritance; and the party who claimed the inheri- 
tance was adviſed to bring a ſuit in the Eccleſiaſtical Court then againſt a 
woman who jaCtitated, as he ſaid, of an undue marriage with his elder 
brother. The party againſt whom this ſuit was brought in the Eecleſiaſti - 
cal Court applied for. a prohibitien, and the temporal court 
for they ſaid, There is no ſentence of the Eccleſiaſtical Court in this caſe 
for you to reverſe, no ſentence has been given ; therefore we will enquire, 
as far as we ſee we can do without interfering in matters of mere eccle- 
the loyalty of the marriage ; and we may 
ercafter, if there is a neceſſity for it; but 
there is no need to apply to the Eccleſiaſtical Court in the preſent ſtate of 


ſiaſtical cognizance, reſpeQin 
direct the ordinary to certify 


In exact conformity to this principle, it was reſolved by the 
the common law in the caſe of Bunting and Leppingwell, 4th 
Foraſmuch as the cognizance of the right of marriage doth belong to the 
Eccleſiaſtical Court, and the ſame court hath given ſentence in this caſe, 
the judges of our law ought (although it be againſt the reaſon of our law) 
to give faith and credit to their proceedings and ſentences, and ſo alwa 
have the judges of our law done: and ſo it was reſolved, that the plaintiff 
was legitimate and no baſtard, | 

This is the light in which the ſentences of the eccleſiaſtical courts, 
given in matters properly within their cognizance, were conſidered in 
the courts of common law at the time when the caſes I have juſt referred 
to were determined; and there is ſuch a train of caſes exactſy conform- 
able to them down to very modern times, which have been already quoted, 
and therefore I will not trouble your lordſhips with repeatin 
I cannot help thinking it muſt be looked upon as a point a 
tled and at reſt. | | 
lords, not to reſt the matter merely upon authority, however 
if your lordſhips conſider the grounds upon which theſe deter- 
minations were made, I apprehend they will be founded, not on! 
uſtice, but in abſolute neceſſity; and that the confuſion would 
een ſo infinitely great, if, admitting different courts to take cognizance 
of different matters, their ſentences ſhould not be allowed to take effect 
when they were given, but the matter might be examined over again, and 
a different ſentence given in another court, the former ſentence remaining 
unrepealed, that there would be no poſſibility of enduring ſuch a practice. 
Conſider for a moment what effect it would have. Suppoſe a man to have 
brought a ſuit for jactitation of marriage againſt a woman in the proper 
eccleſiaſtical court; that ſhe ſhould plead her marriage by way of juſ- 
tification, and obtain a ſentence for it: the man dies inte 
and ſhe applies to the Prerogative Court for an adminiſtration as the 
widow: the next of kin of the deceaſed appears there, and denies her to be 
the lawful widow; in proof of which ſhe produces the ſentence : is the. 
Prerogative Court to give credit to this ſentence or not? If it is to give 
credit to it, (as it does daily) the reaſon is, becauſe it binds'univerſally 
as long as it is in force; for, though they are both eccleſaſtical courts, 
there is no more privity between the Prerogative Court and the Conſiſto 
Court of any dioceſe, than between the Prerogative and the court of King's 
Bench. The Prerogative Court has the mere cognizance over probate and 
adminiftration ; and therefore if univerſal credit is not due to the ſen- 
ronounced for the validity of the marriage, 
in the caſe ſuppoſed go into the queſtion over 
to be his widow 


ate after that, 


tence of the court which 
the Prerogative Court mu 
again, whether the party deceaſed and the party claimi be | 
were married or not married. The Prerogative Court is an eccleſiaſtical 
court, and proceeds upon the ſame rules, ſo far as they are applicable; 
it proceeds in the ſame manner by allegation and by written evidence z 
udge is a perſon bred in the ſame profeſſion; and the practicers are 
the ſame with thoſe that practiſe in the Conſiſtory Court of London; and 
therefore there is a probability that the Prerogative Court in this caſe 
of the Conſiſtory in opinion that the mar- 
riage was a good one, and conſequently decree the adminiſtration to the 
hat would be the conſequence of that? 
the party would have had two law-ſuits inftead of one, and have 

m two pieces of paper called ſentences” for her marriage, and let» 
ters of adminiſtration,' but ſhe would not be u bit the nearer getting poſ- 
ſeſſion of the 'deceaſed's effects. For theſe ſhe' muſt a 
common law; and there, according to this doctrine, 
is obliged to bring an action 
u The adminiſtratrix and widow. No, I deny that: it is true, 
ve obtained a ſentence for your marriage and am adminiſtration 
the Prerogative Court as the widow; but thoſe ſentences were founded 
upon falſe facts: therefore I object to them, and deſire there may be 'n 
third ſuit, to have it inquired into in this court, whether there was a rea! 
marriage or not. Now, ſuppoſing that in this third ſuit à Jury ſhould 

be of a different opinion from the two former courts, what would be the 
conſequence? Why, that the party who brought u ſuit for a debt would 

de non ſuited: ſo that here Would be a lega 
(unleſs the oourt in which the action was brought could repeal it and 
grant a new one, à power which 1 believe no tem | 
yet exerciſed) but the hands of the adminiſtrator would be'abſolutely'tled - 
up, the effects could never be adminiſtered;"the debts of the'teltatar couJd 
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might agree with the jud 


party praying it as the widow, 


to'a court of 
will be at liberty 


adminiſtration ſubſiſti 
poral eburt has ever 
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fee” plainly ehat Me confuſton would be ſo extreme, if this J6Eririe was 
to prevail, that no error in à ſentence, however 25 tent, nor 2 75 incon- 
ience arifing from it to zarticular perſons, however great, e in de a © 
ſufficient chuſe for any cotirt to examine into the h f K echte ee 
iven in 4 2 1 of Which itſelf has no legal ebgnibance; and that there 
p the utmoſt wiſdom in thoſe reſolutions which declare, that there is 
an implicit credit due from all other courts to the ſentences of courts 
having the proper jariſdiction over the matter in which the ſentetite has 


deen pronou 
My lords, the eaſes that I have hitherts mentioned and alluded to have 


been all in'civi) tauſes. Will it be faid, that the queſtion now before your 
_ TJordſhips, 


being i in a criminal cauſe, that varies the caſe ? and, that alchough 

n ſentence of the Eccleſiaſtical Court would be bindi and concluſive 
Eels in a civil cauſe, yet in a criminal cauſe it would not have the 
. e My lords, the ſame effect I can vety readily agree that, AC- 
juſtjce, it would not have ; but 


it would have By times __ 77 I cannot conceive it 


po bye; that it can be held in any caſe, or in by AG in the world, 
at U fentente, which would be held to be * uſive evidence to avoid a 
civil demand afainft z perſon, wotld not be held to be concluſive evidence 
and defence againft z criminal proſecution: I cannot conceive that to be 

ible. J. pandlibls co benignius interpretanidum of, is à maxim of 
W 115 Undoubtedly it is the bufineſs of all criminal judicatures 

to enquire ſtrictiy into erimes ; to puniſh thoſe acts which the law bas 
made nad, and which are legally proved ; but,courts of law do not 
Arain points in order to make crimes, and indi puniſhments; it never 


. was ſo contended : and 1 do conceive that many ſülkahckz mip phe be enu- 


therated by thoſe who are converſant in the practice of the richt law, 
Which I an not in the leaſt, in which parties proſeeured are indulged with 
I believe that they are not bound by their firſt plea. 


uliar privileges. 
. 15 a party has been ill- adviſed in his plea, * is bound own by that in a 


de mol clear, 
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vil cauſe; but in criminal proſecutions the priſoner may plead e over and 
oyer again. and | is allowed to avail himſelf of every nicety in the law to 
avoid convi | 

Upo n Ne: 10 ounds therefore I hope it will appear to your lordſhips to 

That the ſentence of the Eccleſiaſtical Court always has been 
ſteemed and mult be allowed to be final, to be the only evidence that can 
be received concernin the fact upon which it has been pronounced, and 

hat the fact is no longer the legal object of ory Þ ! any other « ourt. 
I do apprehend this to be fo clearly and fully eſtabliſhed, that I 7 9 5 
conceive that the gentlemen will deny it; but [ apprehend and do expe 
that they will endeavour to find a diltinAioh, And they will ſay, Though 
we ſhould admit your rule, that the ſentence of an eccleſiaſtical court is 
binding ſo long as it ſubſilts in general, yet if that ſentence was obtained 
2 A 0 fraud, it is otherwiſe; z, and if it can be proved to have 
fo ſo obtained, it will immediately lofe its effect. I expect we ſhall be 


ſo told ; and Ido admit, that to maintain our preſent point, which i is, that 
the ſentence is concluſive evidence, we, muſt day that it is a rule without 


exception; we muſt ſay, that colluſion in obtaining the ſentence would 
wy 5 lordſhips 90 juriſdiction to enquire 7015 the fact: : and I 
, with great, ſubmiſſion, contend before your lordſhips, that no court 
whi ich has not an abſolute and an entire juriſdiction oycr a fact, as much 
the former. court had, can take cognizance of a matter that has been, 
already, decided upon in t at che court, upon a ſuggeſtion or even 
proof th at c Uuſion was 11 ja obtaining the former ſentence. may, 
and 1 am afraid 1 ſhall, talk very  ignorantly teſpecting t oſe caſes in 
which — courts of common law t. e cognizance of matters which, have 
been already geeided upon by other courts, upon proof that the deciſion 
fraud and co ollufion of the que at that ti thug before the 
I own am by no means abe of that ſubject; ut I apprehend 
25 are oy | in Tack. cales where 577 b ſuppoſe the court of King's 
225 and C Common Flat, or any. oth er, h poge entire concurrence of 125 
Sion; where there was an option in the parties to commence the ſuit 
originally either 4 one court er the other, and where che effet of the 
ſentence; of the ewo courts would be perfectly equal. In ſuch a caſe, if 
fter ſentence given in one of thoſe courts application ſhould be made to 
other to 2 the 7077 0 at * that, ThE former deciſion was not 
N or the court to which proof 

4 7 f the matter over again, whic 
e other court bad, ha it not been 


ily obtained, this might be 
- fraud is offered to ſay, 
an as well as t 


I a right to have 
1 the cauſe was company ed with them: ut 1 appreh end no court can 
22 . 1 when it is 98 will not have the. ſame 
| effe xe full as ike ſentence of the former court... Nor 17 it he 


* imi- 


veſt its circumſtances and ler i be ed ſimply, Has the houſe of 
ge! totr SET of A Arr) + Every 170 will ſay — 
ce, It baz not. Frm eito conſider what would be the conſequence | 


celeſſaſtical Court, upon the ſuggeſtion 


on, to 
under ſuch circumſtances, 


withſtanding the. 9 ? the 
go into itz a he ——— tr 
Ned of polygamy 15 would. be the r of, that 
marriage. I take! 80 moſt clearly it would not, 
that after of 77 Me 0 nvicted (is: Samy for. OY 
the life-time (a ſentence agai 9 
4 1 in the; when Court):.th oo 
a: * legitimsey ar, 


any - — gs entitled to a. f 
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| A. beating date 


or to Het mertiage With B. the court cho u not te 
to grant adminiſtration'to her. Suppoſe that After the onviction g 0 
partſes to the Tecond marriage ſhould continite to kbhabit, and ſhoilg 10 
children, would not e entitled to the Inheritance as the legitinak 
iſſue of the feeond marriage? I take it, chat under the authority 6 o 
caſes of Bunting and 205 ee Ein, and the reſt that have been fi 
determined conformably to thoſe caſes, there cannot be a doubt that the 
would, if a queſtion ſhould ariſe upon the right to the inheritance in 
court of common law, ſo long as the ectlefiaſtical ſentence aging rh 
firſt marriage temained in force: in ſhott, the conviction would have 0 
operatioꝶ at all upon any civil effe& of the ore matriage. The conſe. 

querice therefore of probes fn to con for polys amy fe 1 fecond mat. 
Rage in a cafe where there had been a ſert bf the proper eccleſiafticy 
court againſt the firſt, would be, that a Wend who had been convict} 
of felony for marrying, might under that kriminal act (as it would ther 
| be pronounced to be) detive to herſelf alf the Privileges and advantages 
that accrue to A wife in the fortune of het hu and by a lawful | marriagh 
and cbnvey a title to her iſſue to the greateſt, honours and eſtate in the 
kingdom. Theſe art füch glaring conttadickibns and abſurdities, a; | 
ſhowld with great deference apprehend that neither your Jordfhips, nor a; 
other court of; uſtice, would give occaſion to, withour the utchoſt reluanes, 
There is a take or two which have not yet been mentioned, and which 30 
pear 5 mie to be extremely material, 6 ſhew the extraordinary and F 
uſual ſte ; +6 that have been ſometimes taken by courts, and in caſes ex. 
tremely milar to the Ra to avoid a contrariety of ſentences of cours 
having different and d ſtinct juriſdiction, In the caſe of Boyle and Boyle, 
in the King's Bench in 1687 reported 30 Med. 164. a libel Was admitted 
in the Spiritual Court a gain t a woman cauſa Jaitationis maritagii. The 
woman prayed a probipldten to the elefiaſtical Court; z and the ſuggel. 
tion was, that this perſon, who now Ii elled dgainft her in a Cauſe of | je. 
titation, had been indicted at the ſeſfiohs i in the . for marrying 
her, he having a wife then living ; that he was there upon convicted, ani 
had judg ment to be buriit in the band; ; that therefore they had ng right 
to 5 5 and therefore à prohibition was prayed. Serjeant Levintzin 
that caſe moved for a conſultation, becauſe no court but the Eecleſiaſtici 
Court can examine the 18 15 e. Upon the contrary it was ſaid, that if 
prohibition ſhould not £6, then the 9 of theſe two courts would 
interfere, which might de 2 thing of i l' conſequence; : that if the Jaws 
fulneſs of this marriage had. been firſt tried in the court chriſtian, the 
iven Credit to their ſentence, 
and upon this Feten and a his principle merely, that the re might be a 
contrariety of ſentences, which. would be miſchievous. The court went 
certainly a g reat way, for | for it prohibited the Eccleſi aſtical Court from ; pro- 
ceeding' in a e cauſe inter vives, of Which 1 it has the cleareſt and 
moſt uncontrovertet juriſdie iction. 

My lords, another caſe was tha of Fur ſman and Park, whigh began 
in * Conſiſtory Court of ; reter : it w 2 cauſe of reſtitution of conju- 
gal r 18 hts brought by the woman. The hb; J| was admitted; and then there 
was an appeal to the court of Arches. The judge pronounced for the 2p. 

peal, anc was proceeding | upon ne 1 of the cauſe ; but upon the 4th 

ef Neben 1727, pe Was ſerved 15 ih ny a 76 ibition. A | hopes the ground for 
ee this prohib tion was, that Sarah Far/man, pretending to be the 
lawful wife of the ſaid Fer rſman, had indicted him for bigamy in marrying 
aj 1 85 wife, and failed in proof of her own 15 1. whereupon the ſaid 
rg was 1 4 and therefore it was [aid the Ecclcſial ical Court 
ul not proceed Tow, my lords, if a a prior judgment given by a 
2 19 in a matter in which i 1. can have only an incidental partial juriſ- 
diction, is a ſufficient Ln, for ſtop pping all ſubſequent. procecdiny 
in Fi; ſame caſe, even the court which has the entire ordinary 
juriſdiction 6ver the 7 ion, on account. of the ill conſequence that 
would enſue from the eee of the, uthority of the two courts; 
ſurely, of, all Parity, of reaſoning, in a caſe where it appears that the 
Kent Pu ich 16 law. and conſtitution have entruſted with the entire ju- 
riſdiftion over Ne matter in queſtion, has already taken cognizance of it 
and pronounced its ſentence, the court of , incidental JurifdiQtion will give 
credit to ſuch ſentence, and conform its on ſentence to it. 

Tf the ill. conſequences ariſing from el — aud contradictory judg: 
eps of different courts may be ao, to have any — upon your 

ips judgment in this matter, there is no need to rack the invention 

for circumſtances that might happen; the caſe before your Jordſhips need 
155 be-plainly ſtated, to.ſhew thoſe inconveniencies in the ſtrongeſt light 
he ſentence of the Eccleſiaſtical Court pronouncing and declaring the 
noble Jones, to be 1595 from all e congracts with Mr, Havg. 


was e 5 4769: ſoon after, ſhe married be. duke of King lan 
under 92 age: on that, 3 is uſually g granted. for the marriage of perions 
of that er this arg — Up: and.duchefs Fenn 
ween 10 ve Tents 4 as uſban and wife; at the iration of w ich 
2 dans of 527 died, having firſt made, bis will, — bi h he gave the 

moſt affectionate and 70 honourable te mony 57 his gonſidering ber 4 


is wife. At laßt in 177.5, comes. a bill of indiftment, w which is o 
dis the ſe ka be Toh 177 aſtical, Court A188 nought, a and to 
bran this open and ſolemn mating confirmed by a-cobabitation 
utation of ſo many years, mh © name: of a ſelon y. 
lords, if this and thu Id be proceeded. upon, and the fatter 
30 marriage. fo erently.f rom was appeared to the chancellot 
pronouncing his ſentence upon it, the weng. 
the, ſcandal * think 1 Hoy venture; 19 call; it) that would. ariſe from ide 
the two, ſedtences that . then be pronounced, a and 
e conceive that any court of 


ice, would hazard it. upon 497 ugg ion, or apprehenfion of * in 
taini 


— former. . or fraud in obtaining 15 and Waich was irrem 
any other means, or an other the Fg b. riking.or plauſible 22 
at could denne, e induce. gh 22 2 it. Bet the plea of th 8.negelbty o 
inan 1 Leh ta ſet aſide an improper ſent H or the c 
{iſuch a * Court 


tence is certainly leſs a applicable 0 bee, 
_ any Faces en in this kingdom ;* and lt of all. is j 1 


pics 


in the matter in queſtion, if he ſees that the two original parties are collud- 


ei ps will therefore receive it in bar of any other.. 


alieable to their proceedings in ogy cauſes, There is a courſe of 
Sl in. the eccleſiaſtical courts, a deliberation in their proceedings, 
% unknown to any court in this kingdom; from the archidiaconal 
court (if the cauſe be originally inſtituted there) to the conſiſtory of the 
dioceſe ; from thence to the metropolitical court, which is the court of 
Achs; from thence to the king in his court of Chancery; from which 

Emmiſion of Delegates, to hear appeals, iſſues ex debito juſtitie: in every 
one of theſe courts the parties are not bound down to what has been given 
:\ evidence in the court below: it is not merely error in law, but error 
u fact likewiſe may be cortected upon appeal in the Ecclefiaſtical Court 
and if there are any facts material to the point in iſſue, that have not been 
leaded and examined to in the inferior court, they may be pleaded and 
yen. in evidence in the Court of Appeal; and fo down to the laſt court. 
«ſides this,. in every one of theſe courts it is not a matrer confined to the 
two. parties that inſtitute the ſuit, and therefore may carry it on collu- 
ſyvely 3 for in any period of the cauſe a third perſon, that has any intereſt 


a 


ing, or that one of them is negligent, or if he has any other reaſon to be 
dsc with the manner in which the buſineſs is conducted, he may in- 
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tervene. for his intereſt, and the court muſt ex debito juſtitiæ admit him to 
"do fo ; he may give in a plea, if he intervenes before the cauſe is con- 
cluded ; be may examine his own witneſſes, and act in all reſpects as a 
ty in the cauſe, What poſſible human means of providing n col- 
Fiton and ſurprize is omitted out of this method of proceeding ! But, my 
lords, even this is not all; for when the cauſe has run this great length, 
application may be made to his majeſty in council, who, if he is adviſed 
that there is a ground for it, has a power ex gratia to grant a commiſſion 
to review. the whole matter over again. From this view of the method of 
roceeding in eccleſiaſtical courts, I apprehend it will appear to your 
Fordſhips, that they are not ſo il] provided with means either to avoid, or 
to reform errors in their judgments, as to ſtand in need of the extraordi- 
nary anterpoſition of other courts, in any matters that are properly within 
their.juriſdiction ; but leaſt of all is this neceſſary in a marriage cauſe, for 
a marriage cauſe is never at an end: let the cauſe have been argued ever 
ſooften, let it have been ſifted with the moſt ſcrupulous exactneſs and at- 
tention, let there have been one or more appeals, let every ſtep have been 
taken that can be taken to give a final and conclufive judgment, ſtil] the 
fame party may come before the court, and ſay, The court has been im- 
poſed upon; I deſire this matter may be examined over again. The court, 
upon, ſuch application, would and muſt take cognizance of it. 
will trouble your lordſhips with quoting but one authority for this, 
which .is: that of Sanchez in his treatiſe de e lib. 7. diſp. 100. 
© 1. who lays it down in theſe poſitive and explicit terms: © /d in ma- 
 1rimanio ſpeciale eſt, ut ſententia in conjugali cauſa lata, quacungue circumſpec- 
tion premiſe, } %h bis ab ea provocatum fuerit confirmataque fit, five lapſus 
6 terminus.ad appellandum ſit, nunguam tranſeat in rem judicatam, ac proinde 
en ita officacem \autturitatem ſortiatur, quin retractanda ſit, guoties com- 
6 verturh fuerit eam errore quodam latam fuiſſe.”. And the reaſon aſſigned for 
makingthis.material and ſingular diſtinction between marriage cauſes and all 
other cauſes is, that in general the conſent of the party who does not appeal 
ſtom a ſentence which is given againſt him, gives force and authority to 
theſſentence, though there might otherwiſe be a ground for him to complain 
of it. But, ſays the author before quoted, ſententia per errorem lata in 
© cauſa comugalty tranſiens in rem judtcatam, ſoveret peccatum, ſeparands veros 
Leuna ges, ve! uniendo eos qui tales ofſe nequeunt : at nullum vinculum quantu- 
© lamcungue multi plicatum, poteſt firmare actum, tx quo peccatum conſurgit.” 
The ſame doctrine is laid down in a multitude of other writers upon the 
canon law, of which there are waggon loads; but they are unanimous in 
eſtabliſhing the maxim, * ſententiam in cauſa matrimoniali nunquam 'trgn- 
ere in rem judicatam; which I am ſure your lordſhips will not hear de- 
ned or diſputed by the other ſide. 


Nom hence it will appear to your lordſhips, how little ground there is 
forthat: notion which ſeems to have got abroad, that the proceedings of the 
eccleſiaſtical-courts in cauſes of jactitation, or any other cauſes, are ſuch 
as tend to: looſen the bonds of matrimony (which' both in a civil and a re- 
ligious light without doubt is the moſt eſſential bond of oe and give 


parties an opportunity of diſſolving it at their pleaſure, The court in 


theſe, as in all other caſes, muſt determine ſecundum allegata et probata, 'ac< | 


cordiag'to'the evidence before it: but where is the encouragement given 
to parties to collude, or what ſecurity can they have under a ſentence ob- 
tained by-fraud, when that fraud may at any future time be detected, by 
bringing forward that evidence which was before wittihelg, and, upon 
peo that the former ſentence was erroneous, another of a direct contrary 
tendency will be given? | ES OY IN | 


My lords, the marriage, which is the only fact in diſpute in the preſent 


dale, has many years ago been put in iſſue in the proper manner in the 
proper court, and a ſentence given againſt it as deciſive as any that court 
cn give in a marriage cauſe: upon truſt and confidence in that ſentence 
Itwas, that the act was done for which the noble priſoner is no keetifed 
before your lordſhips ; the ſentence is produced, remaining in full force; 
and, for the reaſons that have been urged, we humbly hope your lordfhips 
Vi de df opinion, that it is the only Rel evidency thut can now be given 
relpeRing the fact upon which the accuſation is founded, and that your 
£1991 20 gains 
Then the lord high ſteward returned back to the chair, Leah 
Lord Profident of the Council, My lords, I move your lordfliiys 6 ad- 
is to the chamber of parliament. „ tote digs 
U 
Lind High-Steward. This houſe is adjourned to the chamber of 
"The lords and others returned to the chamber of parliament in the 
bs order they came dewn, except the lord high ſteward,” who 
ed after his royal highneſs the duke of Cuniberiand ; un z the 
houſe being thus reſumed, reſol ved to proceed further in the trial of 
© Elizabeth ducheſs-dowager of ' King/tin, in Wyfminfet-bally” to-môt- 
ow at ten of the clock in the morning nt * 
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9 PHE lords and others came from the chamber of parliament in the ſame 
order as on Monday, except the lord high ſteward, who walked af- 

ter his royal highneſs the duke of Cumberland, and the peers were there 
ſeated, and the lord high ſteward in his chair. 3 

Lord High Steward, My lords, the houſe is reſumed, Is it your lord- 
ſhips pleaſure that the judyes may be covered ? 

Lords. Ay, Ay. | | | | 

Then the ſerjeant at arms made proclamation' for ſilence as uſual ; and 
the ducheſs of King fon being conducted to the bar, 

Lord High Steward, Mr. Attorney-General, you may proceed, 


Mr. Attorney-General, 


My lords, I find myſelf engaged in a very ſingular debate; upon a 
point perfectly new in experience, analogous to no known rule of proceed- 
ng - ſimilar caſes, founded on no principle, none at leaſt which has been 

ated, 


The priſoner, being arraigned upon an indictment for felony, pleaded 


not guilty ; upon which, iſſue was joined, In this ſtate of the buſineſs 


ſhe hath moved your loreſhips, that no evidence ſhall be given or ſtated 

to prove that guilt upon her, which ſhe hath denied and put in iſſue, 
The only caſe cited in ſupport of ſo extraordinary a motion, that of 

Fones and Bow, Carth, 225, bears no relation or proportion to it, In the 


trial of an ejectment, the defendant, admitting the plaintiff's title tö be 


otherwiſe clear, avoided it by a ſentence againſt the pretended matrimon 
of his mother with Sir Robert Carr; after which both parties marrle 
with other perſons ; a ſentence, unimpeached in form or ſubſtance, againſt 
his own mother, from whom he was to derive title to his, ſtate ; deciſive \ 
conſequently as a fine with non-claim or any other perfect bar, and ſub- 
mitted to accordingly ;' for the plaintiff Was Called, and did not appear. 
Here, if the ſentence ſhould ever come properly under examination, it 
will appear to differ in all thoſe reſpects. wy 
In the mean time, inſtead of defending, this motion is only putting 
queſtions to your lordſhips, hypothetically, for opinion and advice how to 
order the defence, If this ſentence be, as they argue it, a definitive and 
precluſive objection to all enquiry, the priſoner ought to have pleaded it 
in bar, and to have put the proſecutor upon dealing with her plea as he 
ſhould be adviſed ; or ſhe may till rely upon it in evidence of not guilty, 
But without placing any ſuch confidence in it themſelves, they call upon 
your lordſhips to make it the foundation of an order to ſtop the trial. 
My lords, to ſay that this is wholly unprecedented, goes a great way 
to conclude againſt it. To ſay that ſuch a rule would be 'inconfiſtent 
with the plea, and repugnant to the record as it now ſtands, ſeems de- 
ciſive, After putting herſelf for trial upon God and your lordſhips, ſhe ' 
beſeeches you not to hear her tried. But I ſhall not content myſelf with 
this anſwer ; becauſe, as your lordſhips have thought" proper to heär 
counſel in ſupport of this extraordinary motion, I am botini to fuppoſe 
it a fit ſubject for argument, and to lay before your lordſhips my thoughts 
upon it as they occur, - ; , On Ae 
Before I go into particular topics, I cannot heſp obſerving with ſome 
aſtoniſhment, the general ground which is given us to debate upon. Every | 
ſpecies and colour of 'guilt, within the compaſs of the indie net, 18 
neceſſarily 'admitted, $o'mubh more priident it is thought to leave the 
worſt to be imagined, than even to hear the actual ſtate of her'bffence: 
Your lordſhips will therefore take the crime to be proved in che. broadeff 
extent of it, with every baſe and hareful aggravatian' it may àdmix; the 
firſt marriage ſolemnly celebrated, berfectſ conſummated; the fechn 
wiekedly brought el earn e fraud upon a"court's 
juſtice, to obtain a colluſive'fentente againſt 'the'firſt ; a eircumſtance o 
2 aggravation. When Farr and Chadwick detended à burglaticus 
reaking and entering, under a pretence of an Execution, upon lie. 
ment fraudulently obtained againſt the cafual 5 tor, it was thought do 
aggravate their crime, and they ſuffered accordirigly. 58 allufe to ce 


in Kelyng, 43. | 


4 
| | 39% 
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| cial authority committe 


_ Caſes were alſo cited to prove, that iſſues joined upon the lawfulneſs 
of marriage, profeſſion, graced baſtardy, and ſo forth, muſt be tried by 
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the ſuit (as in all reaſon. it ought, while ſuch a trial is tolerated) but 


The caſe of Burroughs and Jamincau, 1 ber. 733, is nothing to this 
purpoſ:. That was a ſuppoſed contract by accepting a bill of exchange 
at / pax Oh which acceptance was void by the peculiar laws of that coun- 
try, becauſe the drawer had failed without aſſets in the hands of the acceptor; 

"and was pronounced to be ſo by a competent court in Leghorn. The 
plaintiff inſiſted upon it, becauſe, if the acceptance had been made here, 
it would have bound; but, according to the law of the place where it 
was made, the acceptance did not eonftitute a contract. The plaintiff 
might, if he had been adviſed otherwiſe, have defended that ſuit; he ac- 
quieſced in the deciſion. 5 
Courts of Admiralty fit between nation and nation. They proceed in 
2. and they bind the r not only againſt the apparent poſſeſſor, 
but all the world ; or elſe the very exiſtence of the court would be ſub- 
verted. Any body may claim; and proper monitions iſſue for that pur- 
© : therefore, in the caſe of Hughes and Cornelius, the plaintiff failed 
n bis action of trover ; although the verdict found his property, and con- 
ſequently the ' ſentence of the French Admiralty erroneous 3 becauſe the 
court had no ſuch juriſdiction over that ſentence, For the ſame reaſon, 
in Green and Waller, the ſentence of the Admiralty could not be gain-ſaid. 
There is no appeal bur to the ſword. 

The fame principle governs as to ſeizures in the Exchequer ; where 
any perſon may come in and claim ; which if they neglect, they tacitly 
, (rk to the condemnation. So of ſeizures tried before the commiſſion- 
ers of Exciſe. 


liament gave an action (on a certificate of commiſhoners that money was 
ue from an agent to officers of the army) the agent could not defend, by 
controverting the truth of the certificate. It was contrary to the act, 
and he might have been heard before the commiſſioners. 
Where a ſoldier had complained of his major for undue correction to 
a court-martial, which dĩſmiſſed his petition, be could not maintain an ac- 
tion, for he had been heard in a court competent and final to that purpoſe, 
No temporal remedy lies to recover poſſeſſion of a benefice forfeited by 
deprivation, while the ſentence of a court competent to declare the for- 
feiture remains in force. 15 
The ſame rule holds as to derivative claims. Therefore the judgment 


claims under him. | 
Thoſe who enter into collegiate eſtabliſhments agree to ſubmit them- 
ſelves to the laws and magiſtrates appointed by the founder; and con- 
ſequently cannot reclaim againſt them. This was all which was de- 
termined in the King and New-College, and many other caſes which might 
have been referred to under the ſame head. In moſt, if not all the caſes 
cited, the parties had actually been heard before the proper tribunal, 
The, office of granting probate and committing adminiſtration is a ſpe- 
w the eccleſiaſtical courts, where all, who claim 
intereſt, may be heard ; ſo there can be no defect of juſtice, Therefore, 
in a vaſt abundance of caſes from Noel and Melli ſoon after the Reſtoration, 
to Barnſley and Powell in lord Hardwick's time, the temporal courts have 
refuſed to take cognizance of the right of perſonal repreſentation. All 
the caſes under this head prove no more. | 


the * to infer that his juriſdiction is excluſive ; and the ſtatute 
of H. VI. .. 11, was cited to prove, that it is final not only to parties 
ind privies, but to ſtrangers, The effed of that ſtatute is rather to prove, 
that all the world are, or may be, parties. or privies. The only public 
object of it is to provide ſufficient notoriety to make them privy in fact, 
3s well as in law. It provides a great variety of proclamations, to the 
end * that all perſons, pretending any intereſt to object againſt the party 
6 which. pretendeth himſelf to be mulier, may ſue to the ordinary, to 

- writ of certificate is or ſhall be directed, to make their alle- 
and objections againſt the party which pretendeth him to be 
the law 1 Cs chureb reguireib. For the reſt, the ſtatute ſeems 


« whom 
* gations 


violence and fraud, by the powerful pretenders 
againſt lady Audley, The miſchief, they affected to dread, could not 
happen. 1 contin is utterly void, unleſs made upon procels, ,at the 
inſtance of the parties. The certificate of mulierty binds the parties to 


to. have been an 


ab] pom by the 'biſhop or his official of his own mere 


aftum, ex quo piccatum if Sanch. de 
2 fins Fate 4 ſays, 


In the "ſame di 


| 


| + which/ſhall be reformed in the Spicitusl Courts.“ So it was doubted, 


30. The Trial of Elizabeth Duthe3-Dowager of Kingſton, for Pigamy. 


So in the caſe of Moody and Thurſton, 1 Sir. 481, where an act of par- 


| 


regull preſetibi minime 7405 quoties audiendus 6 volens prædictam ſem 
tiam impugnare. He illuſtrates the doctrine, by obſerving, that ig = 
which is a civil intereſt, a matrimonial ſentence is binding. Re! þ 
aperta : ſententia enim matrimonii ideo non tranſit in rem Jjudicatam, wa 
veretur peccatum, ſuſtinendo matrimonium irritum, aut difſolvende valid, : 
que ratio in expenſarum condemnatiene ceſſat; et idro ſ-rtitur natur am 40% 
rum ſententiarum, que in rem judicatam tranſeunt. Gaill, in his 00%. 
vat. 107, and Obſ. 112, holds exactly the ſame language. yi 

T he ſame rule obtains, for the ſame reaſons, in all fentences pro ſaly 
anime. A ſentence is inconcluſive (ſays FVulteius in his treatiſe 4 i 
diets, lib. 3. c. 125 7. 38.) ex qualitate cauſe ; puta, quod eft matriny, 
nialis, vel alia quacungue, in qua animæ periculum e Scaccia, a very " 
thoritative writer on the effect of ſentences, in his book de Sentent: a, 7 ? 
queſt. 2. u. 44, obſerves as a general rule, ſententia, in gud vertitur animg Fe 
riculum, nunquam tranſit in rem judicatam. The ſum of their maxims is gigen 
by Oughton, tit. 205. which is taken almoſt literally from Conſett, and by hin 
extracted from the books of practice. Altho', generally, witncſles are not 
admitted after publication, yet ina matrimonial cauſe they are, even 
* without oath, that they are come to the knowledge of the parties after 
publication. And, ſuppoſing that ſentence has paſſed againſt the plain. 
tiff, that he has failed in proof of his libel, and the defendant is ac. 
quitted z yet the plaintiff may either in the ſame cauſe, or in another 
raiſe a new ſuit againſt the ſame perſon, not only on a new or ſccong 
contract, but on the former, and produce proofs known or unknoyn 
to him before: and he is not bound by the exceprio rei judicate, ot 
© that the former ſentence has paſſed in rem judicatam ; becauſe a ſzntence 
given in a matrimonial cauſe never paſſes in rem judicatam, and has many 
privileges. When the church is deceived ' in. promulging ſentence 
* againſt matrimony, the ſentence may be revoked by new proofs, and 
even by the ſame; and the reaſon is, to eſchew ſin and danger to the 
© ſoul, if a wrong ſentence ſhould prevail.“ | wg 

So far as it appears to us is therefore no idle form of words, but an 
expreſs reſervation of a neceſſary power to alter the ſentence whenever 
it ſhall appear to the biſhop that a different rule of life is neceſſary pro 
ſalute anime rei. | . | 

The miſtake ſeems to have ariſen from conſidering the biſhop as a court 
of civil judicature, and his ſentence as pronounced upon the trial of 3 
civil right. In this perverſe view, thoſe maxims are abſurd, and thoſe 
rules merely vexatious, which, tried by the real nature and end of 3 
matrimonial ſuit, are founded in ptety and zeal for the diſcipline of re- 
ligion. In all civil cauſes the maxim is univerſal, expedit reipublice, ut 
finis aliguis fit litium. In proceedings pro ſalute anime, the reaſon of the 
thing is altogether on the other fide, 5 
Even in the moment of ſtating theſe ſentences to be concluſive, one 
of the learned counſel could not forbear to give your lordſhips a lively 


R K K K „ 


| repreſentation of the frivolouſneſs of their proceedings and the vanity of 


their decrees. The doctors have been at the pains to write (ſays my 
learned friend) ſome waggon-loads of volumes to prove, that theſe ma- 
trimonial cauſes proceed to no end, and terminate in nothing. All par- 
ties, all privies to the ſuit, all who have intereſt in the matter of it, 
may prevent its effect by intervention, by citation to hear the decree re- 
verſed by original libel. The ſketch was drawn with a great deal of 
humour, bordering upon ridicule: a vivacity natural enough within the 
walls of their own college. Vetus illud Catonis admodum ſcitum oft ; gi 
mirart ſe aiebat, quod non rideret Haruſpes, Haruſpicem cum vidiſſet. Yet it 
ſeemed rather aſtoniſhing, that ſo very judicious. an advocate thould think 
this picture of futility the beſt recommendation of the ſentence to your 
lordſhips as an abſolute concluſion upon all your proceedings. Here all 
the world ſhall be bound by that judgment, which the court, who pro- 
nounced it, hold for no judgment, and will ſuffer to bind nobody, But 
ſuch was the neceſſity of the argument: to give it any effect, they were 
forced: to aſſume, that this ſort of ſentence is the judgment of a civil 
judicature upon a civil ſubject, which is not true; and to give it effect, 
againſt others than parties, they were forced to admit, that ſuch others 
* ſet it aſide; which is true, only becauſe it is no ſuch judgment. 

n. ſupport of this looſe propoſition, they cited from our own books 
ſeveral caſes, in which the temporal courts 
cluded by ſuch ſentences. N e ü 
If it were granary or allowable at this day to reaſon againſt ſo many 
authorities, I ſhould incline to think, that thoſe caſes proceeded upon 


uffered themſelves to be con- 


try and prongunce upon the civil right of marriage, or ever mean to do 


| ſo, except when authoriſed by writ of the king's courts. But for the 


purpoſe of the argument, I will ſuppoſe that they do; even then the eſ- 
fect of all the caſes will amount to no more than this. Firſt, the Ec- 
cleſiaſtical Juriſdiction has (excluſively) conuſance of the right of mar- 


| Triage. _ Secondly, the Secular Juriſdiction has conuſance of the temporal 


intereſts. which are incident to marriage, and, in order to decide upon 


them, muſt try the fact of marriage as part of the queſtion. Thirdly, - 


but the judgment of the Eccleſiaſtical Juriſdiction on the principal, viz. 


the right of marriage, wherever it occurs, is final upon the trial of the 
g incident. Fourthly, this concluſion extends to all who were parties or 
privies, or who, in notion of law, have committed laches in not inter- 
1 erte or reclaiming. This I take to be the utmoſt extent of the caſes 
cited, | ad + 6 : 1 tHe r 

The: earlieſt caſe referred to was Carbett's, Fitz. tit. Conſultation, pl. 5. 
Sir Robert Corbett had iſſue Roger by his wife Matilda; in whoſe life be 

married Letitia, and had iſſue Robert. Roger ſued in the court chriſtian 


to ayoid the ſecond marriage, but was prohibited, for that court had no 


then I grant well, that I ſhall have my ſuit originally in the court 
« chriſtian, becauſe I cannot have my en in the temporal law, 48 
© heirs, during the dirorce 3 and alſo the diyorce is a ſpiritual judgment, 


„ 


invith, procedere 


certd 


* 
« o 


whether * the brother of a monk, who abandoned his habit and vos, 
N could, as heir, libel to try his brother's. profeſſion, and 


hald him to 
6 obedience 


1 % 


the miſtake I mentioned before, namely, that the Eccleſiaſtical Court 


original juriſdiction. * Otherwiſe,” ſays Cateſdy's Fuſtice, if my fa 
« ther and mother were divorced, married to others, had iſſue, and died, 


„ 


| iſſue Martha, who left iſſue Elizabeth the plaintiff, his heir at law, if the 


30. The Trial of Elizabeth Ducheſs- Dowager of Kingſton, fer Bigamy. 


« obedience; for he wr have his action by the temporal law, and ob- 
{68d his profeſſion.” But it was agreed, that if the monk had been 
ned for falſe or unjuſt cauſe, the brother might have citation to 
© revoke his deraignment.“ If this proves the effect which a ſpiritual 
ſentence upon the principal matter, the right of marriage, Or profeſſion, 
has in caſes where theſe come incidentally into' queſtion, it alſo confines 
"the extent of that effect to thoſe perſons who may reſcind the principal 
ſentence 3 and proves the reaſon of it, namely, that they are not wronged 
by the concluſion, becauſe they may always be heard againſt it, 
he next caſe was'Bunting and Let pingiue l, 4 Co. 29. a. and Moor 
16g 3 which was thus found by ſpecial verdict. Thomas Twede married, 
4: falls, Agnes Adinghall, but under the impediment of a pre- contract 
between her and John Bunting. Bunting ſued in the court chriſtian 
on this pre-contract, obtained ſentence for celebration in facte eccleſie, 
married her, and had iſſue two ſons, Charles and Robert. Richard the fa- 
"ther of John, gave lands to Robert, for life only. Robert, miſtaking his 
title, ſettled them on Emm his wife, and died. Charles brought an 


de had been no party to the ſuit in the court chriſtian, But Twede 
might have intervcned, or reclaimed, all his life long. So might Emma, 
if it could have availed her to prove her huſband illegitimate, which 
would have deſtroyed her title, But Twede had abandoned his preten- 
ſons. The ſentence was ſubmitted to by Agnes. The marriage was 
ſolemnly celebrated, and remained uninterrupted during life. The 
geſtion was between two iſſues. It required little argument to ſuſtain 
the legitimacy. 3 
The next was Kenn's caſe, 7 Co. 63. Cro. Ja. 186. An Engliſh bill 
was brought in the court of Wards, praying leave to traverſe an office, 
whereby Elizabeth was found the infant heir of Chri/lopher Kenn, and 
whereupon the wardſhip had been granted to Florence, the mother of the 
infant. Chri/topher Kenn had married Elizabeth Stowell, by whom he had 


"= as heir to Richard, his grandfather, It was 0 that 
wr! 


marriage had ſtood ; but in the firſt and ſecond of Philip and Mary, the 
court of Audience pronounced the marriage void for want of age, and 
gaye ſentence of divorce. Chriſtopher Kenn married Elizabeth Beckwith, in 
the 5th of Elizabeth. She libelled him for jactitation before the com- 
miffioners for eccleſiaſtical cauſes, alledging his former marriage. Eli- 
zabeth $towell interyened for her intereſt, The firſt marriage was a ſecond 
time pronounced void, and ſentence followed ad exequenda conjugalia ob- 
ſequia. After the death of Elizabeth Beckwith, Chriſtopher married Fo- 
rence, by whom he had the ward. This matter was referred to all the 
judges, who pronounced the ſentence concluſive, ſo long as it thould 
remain in force. And lord Coke relied upon Corbett's caſe, the doctrine 
of which has been explained before. The point had been twice tried 
with Elizabeth '$towell, the grandmother of the plaintiff,” and the ſen- 
tences remained open to litigation, but ſubmitted to. 

The caſe of Jones and Bow, Carth. 225, it has been obſerved before, 
was of exactly the ſame ſort. The plaintiff claimed under the iſſue of 
fir Robert Carr by Jabella Fones, between whom a ſentence kad obtained 
againſt the pretence of marriage, which then ſtood unlitigated. 

In Jem and Collins, 2 Salk. 4.37, there was a ſentence againſt the 
plaintiff in the Spiritual Court, at the ſuit of the defendant, on that 
very contract for which he brought his action on the caſe, without diſ- 
puting the ſentence. SED 


Ihe caſe of Hatfield and Hatfield was alſo cited; a judgment of your 
lordſhips in the year 1725. No authority is more concluſive than the 
judgment of ſuch a court, when the er decided is well underſtood: but 
nothing is more uncertain than the ſtate of a point drawn from the printed 
cales, where each party takes care to ſtate, at leaſt, a probable caſe; 
ang in the multitude of the reaſons, good perhaps in law, if they were 
true in fact, it is difficult to divine what the houſe went upon. If this 
judgment depended, as the counſel for the priſoner contended, upon the 
goodneſs of the marriage, it carries the matter no further than abundance 
of other caſes; namely, that the ſentence of a court chriſtian, while no- 
body conteſts it, binds the right of marriage between parties diſputing 
elſewhere an incidental intereſt under it. There was an attempt to 
male it prove a colluſive ſentence available, which I ſhall have occaſion 
to amine hereafter, 

In Cleve and Bathurſt, 2 Str. 960, and Annaly 11, the ſentence was 
apainſt the very plaintiff in the cauſe, and remained uncontroverted. 

$0 Da Ceſa and Villa Real, 2 Str. 961, or Mendez and Villa Real, 

aly-18, was a ſentence uncontroverted between the ſame parties. 

The like obſervation occurs upon Mr. Hervey's caſe, | | 
In Blackhan's caſe, 1 Salt. 290, the ſentence was not held to be con- 
clulivez and as to lord Ho/t's doctrine, that muſt ſuppoſe the marriage 
Putin iſſue between the ſame parties; for otherwiſe the ſentence would 
nothave concluded; the court, which grants adminiſtration, having no 
Weetjuriſdiction in matrimony. _ Aae be | 3 
1n Millen and Milleſent, cited by Dr. Lee in lord Annaly 11, which 
take to have been an appeal from the Prerogative Court, a ſentence of 
te Conſiftory Court againſt a marriage was, while it remained unliti- 
ated,” a bar to the woman, who had been party to that ſentence, from 
cao adminiſtration as wife. CT TIN 

Upon all theſe caſes I ſhall repeat but one obſeryation ; namely, that 
they bound only thoſe who had Bo parties to the former ſentence, or 
Who derived under ſuch parties. If they had extended to ſuch as might | 
| e become parties by intervention or eitation, the ſame prinei le would 
[UallFhave borne them out, The general peace and happineſs require, 
that there ſhould be ſome reſort to hear and determine upon rights; the 
eee and happineſs require, that litigation ſhould have ſome end. 

line ſeems to be fairly drawn, where every claim to every right has 


: 


bad the full opportunity of being heard. But, among all the caſes cited | 


eto, I believe none is to be found, where. a ſentence has been 
uten for eve againſt perſons; who neither had, nor could, poſſibly 
„ it. - - Webs We. oor an fy; 


it has been u 


219 


tences bind all who have or could have interpoſed, unleſs it had been 
ſhewn that the king could have interpoſed, for the publick good, in or- 
der to ſee that no fraud ſhould be praiſed, which might tend to defeat 
the execution of his laws or police: but it is not pretended that the king 
can interpoſe in ſuch cauſes, rs 
It is not enough that a court of excluſive civil juriſdiction, pronoun- 


tereſts. It ſhould be ſhewn, that ſuch a court binds alſo to criminal 
concluſions : now this I take to be impoſſible, becauſe, on the very ſtate 
of the propoſition, the court has no criminal juriſdiction. | 
It has often been attempted in argument to ſhew, that their courts 
have no more than a cenſorial juriſdiction in their proceedings pro ſalute 
anime, et reformatione morum ; and to infer from thence that their judg- 
ments ought not to bind in queſtions touching civil rights; as in Mendez 
and Villa Real in Annaly : but our courts have taken the fact to be other- 
wiſe, and conſidered their ſentence as a judgment upon the civil right, 
| which is the reaſon why it binds all incidental intereſts in other courts 
of civil juriſdiction, The true reaſon why ſuch judgments have no effect 
| in a criminal court, ſeems to be this : that there is nothing in common 
between the juriſdictions, ſo that they can never claſh, A judgment in 
a civil ſuit will bind to all its conſequences, although every fact, upon 
which it proceeded, ſhould be evidently falſe; and though a criminal 
court ſhould have found a crime upon an oppoſite ſtate of the'caſe. An 
action and an indictment for a treſpaſs may have contrary iſſues, and 
yet both muſt ſtand: ſo it would be if the crime were aſſigned in the 
very falſhoods by which the civil court was deceived ; as in indictments 
for perjury or forgery. A judgment upon a deed, after verdict on non eff 
Jactum pleaded, is no bar to an indictment for forging or publiſhing, or 
ſwearing to the deed, The caſe would be the ſame in reſpect to a will 
of lands eſtabliſhed by verdi&, or to a will of perſonality after probate, 
It was in this laſt inſtance they attempted to ſhew, that the authority 


and the crime of forgery. For this purpoſe they have cited the caſe of 
the King and Vincent, 1 Str. 481. It is very ſhort: © inditment for forg- 
© ing a will relating to perſonal eſtate; and on the trial the forgery was 
proved]; but the defendant producing a probate, that was held concluſive 
© evidence in ſupport of the will.“ Now the ſupport of the will was 
not in queſtion, It was proved in common form, which is not binding, 
even in the Spiritual Court. 1 Ro. Rep. 21. More particulars of this 
caſe may probably be known to ſome of your lordſhips; but I cannot 
find any. Stated thus, it certainly requires a great deal of conſideration, 
before it be admitted as law. Here the queſtion was, not whether the 
ſentence ſhall have credit in reſpe& of the underſtanding which the 
ſpiritual judges have in the rules and courſe of their own law, but whether 
a probate, granted of courſe, on the'oath of the very party charged with 
the forgery, ſhall be a full and concluſive bar to the proſecution. This 


what reſpe& to common ſenſe, will allow the crime of forgery or perjury 


meant to puniſh ; not ſtating any trial or judgment upon it, but merely 
that it had been practiſed. If the pretended executox had repelled the 
objection of forgery, even in that court, it would have borne ſome coun- 
tenance at leaſt; but the fraud paſſed without examination, where, in 
the nature of the proceeding, none could be had. 1 ee Gut 

The other caſe, in 1 Str. 703. of the King and Rhodes, proves nothing, 
for it was merely a queſtion of direction, whether the court would pro- 
ceed to try the forgery of an inſtrument, while the property to be affected 
by it remained ſub judice. | wits dg e 

This is a matter of great conſequence to publick juſtice ; at the ſame. 
time, it is the ſort of caſe which muſt happen frequently. The fraud 
was commonly practiſed in the late war upon the ſailors; and, if this 
rule had exiſted, could never have been puniſhed : but it was frequently. 
puniſhed z and although, where no point of law aroſe, it is difficult to 
recover caſes at the Old. Bailey or on circuits; yet an accidental publi- 


produced three or four inſtances. One Stirling was convicted and han; 
for forging a will; and, ſo little were either proſecutot or court appriled 
of this notion of law, the probate made part of the evidence againſt him. 


He had regiſtered it (as it was neceſſary) in the South-Sea- Houſe. I am not 


anxious to ſtate theſe caſes with more particularity; becauſe I cannot 
bring myſelf to imagine it will be entertained as a ſerious aPinion, that 
the mere perpetration of a crime may be pleaded in bar to a ON 
for it. This is certainly not for the intereſt of juſtice, nor for the 


juriſdiction one guard againſt falſhood and fraud, of which every other, 
1s 83 | | . | | ; . 8 


eccleſiaſtical courts, upon civil rights within their conuſance, have con- 
eluſive force upon publiek proſecutions for crimes; although it be con- 
ſeſſed withal, that the publick' has no means to intervene or review. 


touched . | No, 
there is an end of the preſent mou: but there is another view, in which 


reed u our 1 
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deciſively agai 
frauds upon the ſpiritual court, where the eriminal court may ſeem to 
of them; in this caſe it is impoſſible to alled 


diction in the matter ö that 


3 7 


conſtituting the crime. 


{ 


— 
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RWnot enough therefore to eſtabliſh the propoſition;jrhat ſuck;'ſen- | andin the Eccleliaſtjcal Court; and ini 


is too monſtrous to be left upon the authority of a ſhort and ſingle caſe, 
without condeſcending to explain what conſiſtency with publick juſtice, - 


to be defended by the allegation of that very fraud which the indictment 


cation of caſes in the Old-Bailey, without any apparent ſelection, has 


honour of the Spiritual Court; becauſe it would take away from that 


the criminal court is not fully competent to decide upon the whole matter 
of the indiament z particularly on both "the marriages there Rated as 


eing upon the principal right, binds all the derivative or incidental in- | 


„ 


of the Eccleſiaſtical Court had been interpoſed between publick juſtice _ 


bus much concerning. the general -propoſition, that ſentences in the | 


thoſe „ and although the civil effect of ſuch. ſentences is not 
by the event of fuch publick profecutions, If this greund fails, 


ips, which ſeeme to turn, out more 
Whatever may be faid in the inſtances of forgery, perjury, and other 
impeach the foundation of their ſentences, without aſſumin any. Juriſ= 


The learned 3 who ſpoke ſecond for the priſoner, informed 
| your lordfhips, that this erime was formerly puniſhed by the canon law, 
| ted, that cransferrin ng the puniſh» 
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nent of it from the eccleſjaſtica] to the temporal juriſdiction ſhould not 
e py dees which the party might have {et up in the Gl 


Fort. "Yap t 098 iv . 4 
In order to make that obſervation. bear, ſome proof ſhould have been 
added, that this ſentence would have barred ſuch a ſuit, however pro- 
noted, _exceptione-re{ judicatæ. -T hen, ſuppoſing this juriſdiction no better 
than concurrent, this court might have been barred, par: ratione. | But 
; your lordſhips have already had the trouble of hearing it eſtabliſhed, but 
foo li pgth, from their books, that no ſuch exception would lie 


6 


"too much at 
"in their law. _ © ji: 8 
Tze fame thing is no leſs true in our law, where the court can, by any 
means, take conufance öf the right of marriage. Thus in dower, where 
the Common-Pleas, by. writing to the mor can well try the lawfulneſs 

"of the marriage, a ſentence, is no plea. | This was ruled in the caſe of 


* Robins and Cruichley, 2 Wilſon 118, 127. The. demandant counted as of 


— 


"the endowment of Robins :* the tenants pledded,” that ſhe was not accou- 
pled to, Robins.in lawful matrimony, The demandant replied, that on the 
"22th February 1754, fir William Wolſeley libelled her as his wife, in the 
Biſhop's Court o Litchfield; for adultery with Robins ; that ſhe pleaded a 
marriage with Robins that the cauſe was removed into the Arches; that 
Rabin: died; and that afterwards ſentence paſſed for the marriage with 
"Robins, which then remained in force. The tenants demurred z and had 
Judgment. "The demandant cited WY the caſes your lordſhips have 


& i 


now heard, to prove, that a ſentence, a court of direct juriſdiction, 
ought to conclude another, which has but incidental conufance of the 
ſame matter. But theſe were not thought ſufficient to avoid another trial 
.of the ſame marriage in a court, which, by writing to the biſhop, might 
well decide upon the lawfulneſs of it. It is clear, that the ſentence” 
would pot have concluded in the trial before the biſnop. | 
. Nay, the very ſtatute, on which the indictment is framed, proves the 
ſame thing. It excepts the caſes where the former marriage is diſſolved, 
or declared void by ſentence, or was contracted under age of conſent ; 
all which would otherwiſe have been triable under an indictment” for 
felony. Io ; . 
5 I order to prove, that any ſentence in the Eccleſiaſtical Court would 
bar an indictment upon the ſame matter, the caſe of Boyle and Boyle was 
eited. It is reported iti 3 Mod. 104, and in Comberbatch. 22. In that 
caſe a prohibition was awarded to ſtop the trial, in the Eccleſiaſtical 
Oourt, of à marriage there claimed by a woman, in anſwer to a ſuit of 
jactitation; which marriage had been found bad on an indictment for 
polygamy, for which the man was convicted and burnt in the hand. 
be reaſon aſſigned, here, for this judgment was, for fear the ſpiritual 
court ſhould not take notice of the judgment pronounced in the temporal 
court. But this would have been extremely irregular; particularly if 
by the courſe of the Spiritual Court ſuch a judgment would have been 
concluſive. Prohibition never goes upon an apprehenſion, that the Spi- 
ritual Court will do wrong; but where their rules of trial are con- 
trary to the common law, as in preſcription, or requiring two wit- 
nel to a teleaſe; or when they exceed their juriſdiction, by holding 
plea of temporal matters, as debts, freehold, or temporal offences. The 
Reason for, granting this prohibition was, becauſe the court chriſtian 
could not take any conuſance of a matter adjudged in the temporal 
court; which thereupon became temporal. So in the caſe of Webb and 
Co, Cro. James, 535, 025; prohibition went to the court chriſtiin gt 
Norwich, for entertaining a libel: for defamation, in ſaying, that one had | 
a baſtard, Who was adjudged. the putative father: © for that judgment, 
being under the authority of the ſtatute law, ſhall not be impeached 
in the Spiritual Court, or elſewhere; and all are concluded to ſay the 
© contrary.” Upon the authority of this caſe, the ſame'point was:ruled 
again in Thornton r 2 200. The Eecleſiaſtieal Court 
g no conuſance of crimes. In the caſe immediately before that of Boylz 
and Beyle, prohibition, went to ſtop a ſuit there for writing a libel ; be- 
cauſe an indictment will lie for it. In Serle and Williams, Hob. 288, 
this. matter is full) treated. The ordinary has no power, even over 
clergymen, in a crime or offence: touching the crown. Purgation itſelf 
was by permiſſion, and could not be adminiſtered, if the temporal court 
delivered ab/que purgatione' faciendd ; nor between the conviction and ſen- 
tence; nor before it. In all theſe caſes prohibition would lie. And in 
every other caſe, if after trial of a felon they prove or diſprove any thin 
igainſt à verdict, prohibition. lies. So in Higgen arid Coppinger;' 2 
lam Fonts, 320, prohibition went to ſtop a libel for calling one a ſo- 
domite. or, as they cannot find the principal offence, it not being 
© faved to them by the ſtatute, they ſhall not hold plea of the defama- 
© tion. Oo» where any thing determinable by the Eecleſiaſtical Court 
© is made, fe ony,. or treaſon, and the power of the Eccleſiaſtical Court 
© is not ſaved to it, there they ſhall not meddle with the offence, or the 
6 defamation, which ariſes out of it.” The true reaſon therefore, why 
they were prohibited-in the principal caſe, was, becauſe the plea depend- 


* \ * F 


ing before them was out of their conuſance;; 2-1 | 
3 . Where 3 me the Conſiſtorial 
urt of Exeter, after acquittal upon an indictment for polygamy :- but 1 
Nele been able A . no e polygamy ' 5 
More perverſe inferences. were never extorted from any caſts, than 
from theſe, A court of ger and termig is to determine without hearing, 
for this ſpecial reaſon, that it will be . A coun 1 — 
- and excluſive juriſdiction, is to be bound and governed by one of no 
jugiſdiQion, either direct or indirect, on the möttr- A Court, which 
decides once for ever, is to he bound by one whieh never decides, The 
tence remains open for further examination; let ãt xhereſore be ad 
without examination, in order that. it may never be wraminetl : 


% 


* 
* 4 
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upon the pteſent motion, your lordſhips.muſt take it for granted, that 


— 


gree, which imagination can repreſent: for your lordſhips will not > 
us, in this ſtage of the buſineſs, to take ſeparate iſſues upon every > 
geſtion which may be made for the priſoner: In truth, her counj;} Ny 
' argued it ſo; expreſsly contending, that a colluſive ſentence ſhall bn 
the judgment of the houſe. 8 Re | | 
But what kind of caſe has been made, or attempted? What auth, 
has been cited, that a colluſive ſentence ſhall prejudice others, tha, , 
parties to it? In every book I have ſeen, it is treated as a mere 
Thgonly difference between no ſentence, and a colluſive one, is, 
the firſt caſe, you plead nul tiel record, generally; in the laſt, you 
that it was obtained by covin; conſequently it is waſte paper, 
court was informed of the covin, it would commit the parties for th 
tempt, and cancel the record. This could only be done upon t 
of the whole proceeding being a nullity. | 
In the 44 E. 3, 45. b. in aſſize of novel diſſeiſin, by a dowreſs th 
\ tenant admitted her title to dower; but diſputed. her aſſize, becayf. te 
had been endowed by one, who abated upon his poſſeſſion by coyin with 
her. She argued, that the abator gained a fee-limple, whereby he might 
lawfully endow her; that recovery of dower againſt an abator js ſufficient 
and that endowment. in pats, to one who has right, is equal to recovery 
The tenant replied, that ſuch endowment was but diſſeiſin; therefore 
his entry was congeable; and that the recovery would have been in the 
ſame.plight. All wel ro held. clearly, that ©.if one has action to cer 
« tain lands, and by his aſſent and covin the. tenant is ouſted, ang þ, 
© who has the action, brings it againſt the diſſeiſor, he, who is ouſted, 
© ſhall have aſſize; and the poſſeſſion of him, who recovered, ſhall be 
« adjudged by abatement, and not by recovery ; becauſe he was a diſleiſor 
E hoc adjudicabatur coram Knivet.' | N 
The ſame point is laid down in many books; and in 3 Co. 58, it 3 
taken as a general rule, © that the common law ſo abhors fraud and coin 
« that all acts, as well judicial as others, and which of themſelves are 
© juſt and lawful, ſtill, being mixed with fraud and deceit, are in judg- 
ment of law tortious and illegal.” . Nay, it takes away the privilese 
of caverture and infancy ; ſor the act is merely void. In the caſe in 
Coke, the fine (a judicial act) was held for none, by reaſon of the covin, 
So Farr and Chadwick were both. hanged for n though they en- 
tered by an habere facias palſaſſonem; becauſe it iſſued upon a ſraudulent 
judgment. This was thought to heighten the offence. 5 
The principle of the rule applies equally to the judgments of the Eecle- 
ſiaſtical Court; and ſo the rule was applied in Dyer 339, where a re. 
vocation of letters of adminiſtration. was held void for covin. Thus to 
in Garvan and Roach, 1 Veſ. 157. Lord Hardwick ſays of ſentences in 
the Eccleſiaſtical Court, that co Ion will overturn the whole. 
| It would be idle affectation to ECiteall the caſes on this head, which 
indexes would furniſh. The books are full of them, from the annals of 
Edward the ſecond to the Reports of fir Fames Burrow. Indeed there 
never was a period of time, in which this maxim was ſo continually in the 
mouth of the court, as the laſt. . Bright and ynon, and abundance of 
caſes more might be cited to prove this. The court ſeems to have 
thought it the principal and moſt capital part of its duty, the nobile officium 
judticrs, to ſuppreſs and * n every ſpecies of fraud. 
Muy lords, the languag the civilians and canoniſts is exactly the 
ſame. Sraccia, in his book de Sententid, Gli. 14, Puefl. 12, ſtates this 
poſition, ex vulgatd regula, rem inter alios attam aliis non nocere. Upon this le 
makes many limitations; upon all of which he adds, amongſt others, 
this ſublimitation; quando ſententia effet lata per colluſonem : fraus enim, et 
dolus nemini patrocinari debent, in alterius prejudici um; et ides fententia, lata 
per colluſionem, habetur = non ſententia ; et aliis non nocet ; quamvis, ſub- 
 latd colluſiene, nocerei. ns ap og, tic ms down by: Covarruvias, in his 
Practical Dueftions, cap. 15. n. 2. He quotes this text of the Digeſt. 
Si bateditatis judtx contra haredem pronunciaverit non agentem cauſam, wl 
cviluſſone agentem, nibil boc nocebit legatariis, In Heraldus de re judicata, lil. 
1. cap. 2. u. 1, the ſame rule is given upon the ſame authofity, | 
Nay, their courts will receive an allegation againſt a judgment at com- 
mon law, that it was by covin; and rightly too; for it is a nullity; and 
the authotity of the court, in which fraud is practiſed, is never in quel- 
tion: In Lliyd and Maddox, Mior 917. One ſued in the court chtiſtian 
ſor a legacy. The executor pleaded recovery in debt, which exhauſted 
aſſets. The legatee replied, that the recovery was by covin. This alle- 
gation was admitted ; and the King's Bench refuſed to award prohibition, 
Flere both courts agreed, that toalledge a fraudulent judgment was to al- 
oy nothing; and the inferior juriſdiction was expreſly permitted to try 
his ſort of nullity in the judgment of the ſuperior. 
There is 4 great abundance of caſes more, which I ſhall have ocea- 
ion to eite to your lordſhips, if the actual fraud of the preſent ſentenc: 
ould ever be diſputed ; caſes, in which much weaker grounds of impu- 
7 than thoſe which occur here, have been thought ſufficient ta avoid 
ent. a HEAL 5 
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| -oyes, upon 
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this his Judgment. If the queſtion were my own, with the choice of my 


' 'before your lordſhips, they inſiſted, that it was not worth while; their 


merely void againſt all the reſt of the world. She is, therefore, ac- 
ment, or to the compaſſion of your lordſhi 


ober inconveniencies have enſued. 
"terpoſition of public authority, with ſeverer checks, to reſtfain it. 


- bytierſelf, 5 | 
In ſhort, my lords, the motion is wholly inadmiſſible, It is incon- 


I 
| ot . the king—and in what caſes? What, if it 
rt May the offer it fafely? How much will it prove againſt bet? 


| What evidence will do to prove the colluſion ?--- There” is no end of 
| ſoeti queſtions. At the ſame time, 1 was not ſolicitous to "prevent any 
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nds, muſt be as competent and perfect a judge of that fact, as the 
in which the fraud was perpetrated. I ſay as competent and per- 
becauſe the court, where the fraud has been practiſed, which has 
overlooked ſuch circumſtances as appear on the very face of theſe pro- 
ceedings, goes not ſeem to me the very place to which one would fend 


a queſtion of colluſion to be tried. All the authorities referred to b 


oe, and the numerous inſtances of replying fraud to pleas of judg- 


ments by otmer courts, on which it was pracNſed, contradict this no- 
tion, But caſes are cited on the other ſide. Kenn's caſe, it was ſaid, 
the ſtate of it, that the ſentence was fraudulent. The 


ſtated, that the ſentence was falſe, and 
ieh a deal of aggravation. But who ever referred to an Engliſh bill for 
the trbe ſtate of any caſe ? The queſtion, referred to the judges, ſays 
nothing of the colluſion. The caſe of Morris and Webber, in Moor 
2250 Was alſo cited to prove, that colluſion apparent in an eccleſiaſtical 
ſentence did not hinder it from concluding in a court of common law. 


A man, divorced propter impotentiam, married another woman, and had 


children. The laſt circumſtance, it was ſaid, diſproved the cauſe of 
the divorce z and therefore the judgment was apparently colluſive. But 
that circumſtance did not even prove the judgment falſe: for one may 
be habilis quoad hanc. The law preſumes the children of a marriage 
legitimate : but that does not prove the fact of generation to any other 
purpoſe. If the e of the ſentence was falſe, it would not follow 
thar-it was colluſive. Colluſion was not even alledged in the caſe ; and 
conſequently makes no part of the judgment. In the ſame manner they 
referred to- the appellant's printed caſe, in this houſe, in Hatfield and 
Hatfield, for an averment, that the ſentence was fraudulent. But 
there, as it happens, the ſtate of the caſe diſproves the colluſion : for 
Porter, the defendant in the Eccleſiaſtical Court, was in the appel- 
lant's power. They cited alſo the caſe of Prudham and Ppillips, from 
4 moſt inaccurate note in the margin of Strange, y6r/; who certainly 
knew nothing of the caſe he referred to. The caſe in truth was this: 
Prudham brought aſſumpſit againſt Conflantia Phillips. She gave evi- 
dence of her marriage with MHuilman. Prudbam produced a ſentence 
of the Eccleſiaſtical Court, annulling that marriage, becauſe ſhe was 
already married to Delafield, who was then alive. She ſaid, that ſen- 
tence was fraudulent. But the court, admitting that the obje-tion 


would have been good in the mouth of a ſtranger, would not ſuffer her | 
matter to alledge, which ought to bar the enquiry into the crime, muſt 


to alledge fraud in hecſelf, for her own avail; The learned doctors alſo 
cited a caſe of a lady Mayo and a Mr. Brown, in the Prerogative 
Court, There, a ſentence in a matrimonial cauſe being pleaded, the 
adverſe party alledged, that it had been obtained by colluſion. One 
learned eln {aid the allegatjpi Was repelled; the other, that it was 
wt admitted. I am informed the laſt is neareſt to accurate; for no- 
thing was done in that matter. The cauſe is ſtill depending. The 
firſt argument promiſed all that length of erudition, which your Jord-, 
ſhips were favoured with yeſterday : in view to which the judge aſked, 
whether they had-not better agitate the queſtion of fraud where it was 
committed; an iſſue more natural for the judge to wiſh, than proper 
for the court to award. The moſt looſe and unconſidered notion, 
eſcaping in any manner from that able and excellent judge, ſhould be re- 


ceived with reſpect ; and certainly will, But it is unfair to him to call 


court, 1 ſhould refer it to his deciſion. 
- Thirdly, among other reaſons againſt holding plea of the colluſion 


ſentences are ſo open to repeal at the ſuit of any body, that whoever 
finds them objected, has nothing to complain of but his own remiſſ- 
neſs, Tbeir proceedings are ſo frivolous and ineffectual, their judgments 
ſo- inconcluſive and harmleſs, that nullity, however eſtabliſhed, makes 
no material difference in them. | r a 

"Such wers their particular arguments. In a more general way, they 
preſſed upon your lordſhips, with much carneſtneſs, the conſideration of 
theunhappy caſe, to which they ſaid we would drive the priſoner. The 
ſentence has deprived her of all conjugal claims upon Mr VHervey; and 
we acknowledge it to be concluſive upon her, while we iNliſt that it is 


cording to us, a wife, only for the purpeſe of being puniſhed as a felon. | 
This ſtrange apology was not inſinuated iggmitigation of the puniſh- 
ne | but directly and conh- 
Gently addreſſed to your juſtice. Do not proceed to try the crime, be- 
cauſe the purpoſe of committing it is totally fruſtrated 3 and many 
| In other words, the crime has 
been detected. Theſe diſappointments, theſe inconvenient conſequences 
of guilt, are the bars which God, and the order of nature, have ſet 
apainſt it: but they have not been found ſufficient, It demands the in- 


Why is ſhe thus hampered with the ſentence ſhe fabricated? Becauſe 
tbe fabricated it; becauſe juſtice will not permit her to alledge her 


own fraud, 


liſtent with al} order and method of trial for us to debate imaginary 
= of defence, before hearing the charge, and for the court to re- 
ſolve-abſtract queſtions upon hypothetical grounds. Is a ſentence pro- 
nounced between two certain perſons admiſſible evidence againſt others ? 
this ſpecies of ſentence ſo? Is either admiſſible againſt the king—in 
amy public proſecution—in this pafticular ſort of profecution ? Is ſuch 
dence - probable. only, or canclufive—againſt the parties to it— 


te obtained by .collufion ? What, if by her colluſion? Will it ſerve 


o the argument. Were it poſſible for your lag ſhips to Rep this 


for her own behoof, nor hear her complain of a wrong done 


proſecution here, I have no deſire to wound the mind of any perſon 
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unneceſſarily, or if ſo painful a duty may be diſpenſed with. But I 
have rather wondered to hear ſuch hopes as theſe thus far encouraged, 
oreven entertained, on the part of the priſoner, with confidence enough 
to make it worth her while to avow, in this ſtage of the buſineſs, that ſhe 
had rather have every thing preſumed againſt her, than hear v. thing 
proved; and to diſcloſe to your lordſhips, not an anxiety to clear her 
injured innocence, but a dread of the enquiry ; a wiſh to ſubmir, in 
ſilence, to the charge. Was this her ſolicitude to bring the queſtion 
here? Of what avail would it be to any body, in any condition, to 
appear in any court, and defend thus? But, in ſuch a court, before ſo 


venerable an audience, to hear nothing pleaded againſt a charge of in- 


famy, but a frivolous objection to entering upon the enquiry !=--unleſs 
topics ſtronger, more pertinent, and pointed could have been urged, I 
am exceedingly ſorry, upon every account, that the-time of your lord- 
ſhips has been thus taken up, and that we did not go directly into the 
examination of the matter before you. 


Mr. Soliciter-General. 


My lords, : | | 
There are two queſtions at preſent before your lordſhips : the one 


turns uporthe effect of a ſentenes obtained from the Keclefiaſtical Court 


in a caſe of jactitation of marge, which the counſel for the priſoner 
have maintained to be a concluſive bar to the inquiry now inſtituted in a 
court of criminal juſtice: the other is, whether that argument ought to 
be admitted in this period of the proceeding. | 

My duty requires me, in the firſt place, to ſubmit to your lordſhips 
ſome objections to admitting that ſentence in anticipation of the charge, 
after a plea of not guilty to the indictment, | 

The plea, which is the defence upon the record, denies the charge; 
but the „ N. contends, that the charge ought neither to be ſtated 
nor proved. To proceed firſt to conſider the merits of a defence without 
a charge eſtabliſhed either by proof or admiſſion of the party, is at leaſt 
a very great novelty in a ciiminal proceeding, and a very wide de- 
viation from the ancient courſe of trials; and it is a preſumption of ſome 
weight, that a mode of trial, which has prevailed for ages, is not 
founded in folly nor injuſtice, 8 

In the regular and ordinary courſe, a priſoner who has any ſpecial 


ſtate it in the form of a plea of the indictment. Upon the plea of the 
party every court of criminal juriſdiction muſt form a judicial determi- 
nation: a pardon, a former acquittal for the ſame charge, are defences 
which preclude an inquiry into the crime; but the party can only inſiſt 
upon ſuch defences by pleading them, the court can only take cog- 
nizance of them when pleaded. Bhatt | 

The preſent proceeding would oblige the court to try the validity of 


the charge, by firſt hearing the defence; in the courſe of that hearing, 


not only the ſtate of the charge is ſuppoſed, but a reply to the defence 


by new facts is alſo taken by ſuppoſition z and, ſhould; ſuch a method 


be permitted, your lordſhips would be placed in a ſituation: very dif- 


ferent from the exerciſe of judicial authority: for courts of juſtice are 
not inſtituted to decide a 2 upon a theſis of law; their pro- 


iffce is to decide upon real fact, not upon general or hypothetical pro- 
zofitions; nor can they pronounce the law, till the facts, from whence 
that law ariſes, are firſt eſtabliſhed, 82 | h | 

The counſel for the priſoner are obliged to ſtate their argument thug: 
ſuppoſe, ſay they, the firſt marriage to have been ſolemnized, but a 


to have been inſtituted to impeach that marriage; in that ſuit, a ſentence 
8 againſt the marriage; ſuppoſe that ſuit and ſentence to 


ave been fraudulent, yet even ſuch a ſentence ought to be concluſive, 
and to bar all inquiry into the crime of a ſecond marriage. The only 
anſwer, which I ſubmit to your lordſhips ſuch an argument at preſent 
demands, is, that a court of juſtice cannot ' ſuppoſe. the fact of the 
marriage, nor the ſuit to impeach the legality of it; no ſuppoſition 
can be formed, whether the proceeding in that ſuit was "fraudulent or 
was fair, the ſentence real or colourable; the parties muſt agree upon 
the facts before the court can be aſked to decide the law; if they do 
not admit the facts upon record, it remains for both parties to prove 
what they think material; then, and not till then, it is the duty of the 
court to pronounce the law. | a DOS e Ut | 
No precedent has been quoted to ſhew, that a ſimilar ig was 
ever admitted in a court of criminal juriſdiction. One Laſe only was 
faintly alluded to, by the learned - gentleman” who ſpoke firſt yeſterday. 
The caſe of Jones and Bow, cited from Carthew; where the reporter 
ſays, that, by way of anticipation to the evidence that the plaintiff 
* was about to give, the defendant produced a ſentence of the | Ec- 


claeſiaſtical Court in'a cauſe of jaRitationy a debate aroſe upon the ef- 


© fe of that ſentence, and the court being of opinion that the ſentence. 
« was concluſive, the cauſe between the parties ended. 12 | 
That cauſe was an action of ejectment to try the title to an eſtate. 
A by ejectment is well known to be entirely ſictitious. In 
a ſuitWunded upon a lags fiction to try a queſtion of right, where the 
judgment is not concluſive on gjther party, there may be no miſchief in 
reffing forward to the concluſſn without an exact attention to forms. 
he caſe therefore does not prove, that in à civil action, where judg- 
ment is given upon the mere right, ſuch proceeding could have een 
allowed: but a criminal proceeding requires: ſtil} more pteęiſion than a 


civil ſuit, and a deviation from the forms would very ſeldom be fa- 


vourable to the accuſed. If the priſoner is not confined to the defence 


pleaded, neither would the proſecutor be confined to the matter of the 
charge; the judge and the jury would mutually encrosch upon esch 


other: nor could there be a more dangerous ſource of etror and con- 
fuſion,' than to permit a mixed conſideration! of law and of fact, of hy- 


potheſis and of argument, to be introduced into criminal trials. The 


only plea to the preſent indictment is, net guilty + the argument B 
art nes heard ſuppoſes, | that Aich:a- plez-cnght; wht to have. 


> 
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4 deen put in ; that there is a more prudent and cautious ;methad of defence | In ſupport of this diſtinction, I will only mention to your lord; 
which you are deſired to hear upon ſuppoſitians,' without the form or fub- | authority of a late date, which I ſelect — a ern of 25 pas 
ance of a plea. een e Os 6 re dg 0 7 ,- - | merely becauſe it is a. determination in the Jaſt reſort, but becauſe the tu 
The ceunſel for the proſecution are bound to oppoſe this expernnent. | of law is ſtated in the judgment. The caſe 1 allude to was decided of acc 
It would ill become them, acting in the character of a public accuſer, to | your lordſhips on the 4th of March 1 71, upon appeal from the court 0 the 
advance any doctrine which they did not believe to be founded in law, or 2 in Scotland, by Sinclair againſt Fraſer. The queſtion there was, hat 2 
to ſuppreſs an objection to a proceeding which, as it is novel, cannot paſs | ſhould be the effect of a judgment obtained by the appellant in Jamaica # wil 
into a precedent without great danger and miſchief. Should that ob- The N againſt whom that judgment was directed, was fue d upon it bel 


ſhips, not meaning to argue, but only to ſtate them. N | 
i is a general maxim of law, that the ſentence of a competent court | lation of them. can paſs with impunity, * 5 
binds the parties, and all perſons deriving any right under them ; as to If there is an univerſal propoſition of law, I take this to be ſo, that no gaol 


jection prove, that the argument, which in this ſtage of the buſineſs the | in Sco It happened, that the court of Seſion refuſed to give any effect (h 
counſel in defence have been permitted to urges is inadmiſſible, your | to it, and held the party bound to prove the ground, the nature, the extent nk 
Jord ſhips will however have no reaſon to regret the delay it has occaſioned, of his demand. From that determination an appeal was taken to your nat 
f nor to deem that time miſ-ſpent, which has been employed in the preſent | lordſhips, the 3 of the court of Seſſion was reverſed, and the wordz abc 
| enquiry, ſince.the object of it, though fruitleſs, has been ditected to the | of the order of reverſal were, that the judgment complained of be te. eſe: 
relief of a party acculed. Suppoſing then the debate upon the effect of the | '* verſed;* and declare © that the judgment of the court of Famaica ought 1 
ſentence u in bar of the trial to be proper at this time, I ſhall proceed © to be received as evidence prima facie of the debt, and that it lies on the the 
. | to the conſideration of the argument. “he propoſition advanced is this; | * defendant to impeach the juſtice of it, or to ſhew that it was Irregular] Bu 
3 that in an indictment upon the ſtatute of Famay I. for marrying a ſecond | © and unduly obtained.” / upc 
huſband, living the firſt, a ſentence of an eccleſiaſtical court, in a cauſe My lords, the authority that I quote to your lordſhips will have con- que 
of jactitation of marriage, pronouncing, that it does not as yet appear to | ſiderableeffe in a ſubſequent part of the argument: at preſent, [ only OE 
that court that there hath been a firſt marriage, is a concluſive evidence | urge it as a proof, that though in caſes where the ſentence is in a5 per 
that no ſuch marriage ever was bac. | where the court has a peculiar and excluſive juriſdiction to determine the wil 
In order to make out this propoſition, the counſel contend, firſt, that it | title to the thing in queſtion, the preſumption in favour of the judgment 1c 
is an univerſal rule, that the decrees of cafſfs, having competent juriſdic- | is admitted to be concluſive ; yet where the judgment is applicd to per. 1 
tion, bind all perſons, and conclude in all caſes, in any manner touching | ſonal rights, to matters of which other courts have equal cognizance, thy 1 
the matter decided: ſecondly, they maintain, that the ſentence of the | party againſt whom it is urged is at liberty to impeach it, to ſhew that it ay 
Eccleſiaſtical Court in queſtion is a deciſion : they urge in the third | is not juſt, or that it has been irregularly and unduly obtained, _ 
place, that the rule firſt laid down admits of no exceptions, but applies This being the diſtinction in civil cafes, the queſtion ariſes, how far "A 
with more ſorcegto criminal, than to civil caſes. In the laſt place they inſiſt, | theſe rules are applicable to criminal ſuits ? what effect ought the Tale jb 
that ſuppoſing this ſentence to be the effect of fraud, colluſion, and agree- | of any civil court to have as a bar to the juſtice of the ſtate in the trial and be 
ment between the parties to the ſuppoſed ſuit in the Spiritual Court, it is | puniſhment of crimes ? Ay | | this 
' notwithſtanding concluſive. upon all other courts, and the fraud can only The counſel for the priſoner argue, that if the civil right is deſtroyed = 
be examined in that court-whoſe juſtice has been thus enſnared. by the ſentence of a competent court, to examine into the crime is an ab. " 
My lords, I have ſtated fairly the argument on the otheg fide, which | ſurd inquiry; where there is no relation, there is no duty, and there can 7 
reſts on theſe four propoſitions ; and, were I only engaged in a diſputation | be no breach of it. Is this ſo? Is it then competent to a party by any ad * 
with the learned gentlemen upon a mere theſis in law, I ſhould be inclined | deſtructive of the civil relation, to aboliſh the duties of that relation ? "hy „ 
a denial to inſiſt upon better proofs. than have been offered in ſupport | ſons may deprive themſelves of the benefit of any civil right, may diſpenſe _ 
of theſe propoſitions. I feel myſelf however under a very different im- with the advantages of any relation of life, may be intitled to claim neither = 
preſſion of duty, as one of the counſel for the proſggution. The prifoner as wife, mother, nor chiid ; but can they abſolve themſelves from the du- ws 
may take every advantage that the law willgalloW'; from us your lord- ties that belong to the natural relation ? Can they, by their own act, ab- br: 
ſhips have'a right to expect every conceflion thatjuſtice requires. I ſhy! | ſolve themſelves from the ſacred duties of thoſe civil relations which, in a 6 
| therefore admit (as far as in my conſcience I think them admiſſible) the | ſtate of ſociety, are natural relations? | f 
| ſeveral - propoſitions urged by the oppoſite ſide, ſtate with as much fidelity My lords, the propoſition I contend for is fo far from abſurd, that the 15 
| as I can the true limitations of the doctrines advanced, and aſſert no point | contrary of that propoſition would "I in it the moſt maniſfeſt abſurdi- wor 
| but what I hold to be clear law, ſupported by undoubted authority, ty: the civil intereſt is important only fo the parties themſelves, Whether wot 
= It is contended, in the firſt place, to be a univerſal rule, that entences an eſtate belongs to one perſon or another, whether a party is intitled to Ki 
3 of courts of competent juriſdiction are binding upon all other judicatutes, | rank and diſtin ion, to whom related, whoſe wife ſhe is ? the queſtion is by t 
| in which any inquiry ariſes into the matter determined : that propoſition of great indifference to ſociety : but if the eſtate, the relation, the rank, is The 
1x ] conceive to be much too largely ſtated. The rules and principles that | obtained: by criminal means; if the ſituation which a perſon chuſes to le- the 
4 I have learnt upon that ſubject, I will very briefly ſubmit to your lord - linquiſh is attended with duties, the advantage, but not the duties, may . 
|| 1 be waved ; the peace and order of ſociety muſt be maintained, and no vio- ſorg 


- 


, 


third perfons, it neither prejudices nor benefits them. „ determination between party and party can preclude publie juſtice from in- ing! 
| | P Another maxim, | equally true, is, that a ſentence of a court havin quiring into the criminal tendency of their actions. Daily experience proves | a mz 
| competent juriſdiction, if it comes collaterally before another court in | this in the moſt trivial inſtances, An action is brought for an aſſault, the inat 
+ agother ſuit, ſhall be preſumed juſt till the contrary appears. One court |. party fails in it, there is a verdict againſt him; it does not prevent a pro- will 
1 no authority to direct the judgment of another z but it is 2 fair pre- ſecution by. indictment, upon the very ſame fact, againſt the very ſame | firſt 
ſumption, that what hath been decided, hath been juſtly decided; It is, | party. In ſuch an indictment was it ever pleaded, that an action had been ſuing 
however, but a preſumption, and in moſt caſes it obtains only till the | brought againſt the party for that alled 5 treſpaſs and beating, and that cour 
contrary is-proved.\ | 0 : | | he had been acquitted upon that action! The learned and reverend judges Jord 
Ladd at the ſame time, that there are caſes, in which that preſump- will inform your lordſhips, that there is not a fitting or an aſſize without noty 
tion may amount to a concluſion, Where the ſentence has been pro- | ſome inſtanceof this ſort, A queſtioh may ariſe in an action upon property, tions 
naounced in rem, by a judicature having a peculiar and excluſive Juriſdic» | to which of two perſons a thing, an horſe for example, belongs. It is de- refut 
tion over the ſubject- matter of the cauſe, the effect of ſuch a deciſion is | cided to belong to A. and not to B. would that deciſion bar an indictment ſupps 
not to be controverted in any other civil ſuit. Theſe propoſitions are | againſt A. f Nealiog the horſe ? It is no anſwer to public juſtice, that he to an 
founded in the conſent of all Jaw ers, who have treated of general law, and | has acquired that property, when the object of the criminal inquiry is, Ha 
are proved by a ſeries of judicial authorities: to quote them would lead] whether he has committed a crime in acquiring it. rely | 
into an unneceſfary detail upon a part of the argument, which does not | The propoſition advanced on, the other ſide, that a ſentence in a civil oh 
immediately apply to the deciſion of the point in queſtion. | I ſuit is concluſive in a climigs! proceeding, was not ſo much preſſed upon limit 
The caſes cited on the other ſide a ree with the diſtinction I have men= | any deduction of argument as aſlcrted on the authority of a caſe cited to ha 
tioned. ' A ce of a court of Admiralty upon the forfeiture of a ſhip ; | from Strange's Reports; in- which, it was ſaid to have been. determined, It- 
the judgment Of the court of Exchequer condemning goods as forfeited. z | that the grant of the probate of à will by the Eccleſiaſtical Court was a mean 
are each of them concluſive upon this principle, thatthe ſentence is in rem, | bar to an indictment for felony in forging that will. to th 
the Eourt has pronounced upon the property itſelf, The caſes quoted] In the firſt place, your lordihips will give me leave to aſk, does it cnter the { 
of ſentences of an eccleſiaſtical court, are all in matters of which that | into the imagination of any lawyer, that the ſame rule would take place count 
Court has the peculiar and \exeluſive -cognizance. The Eccleſiaſtical | with regard'to a will of real eſtate? Had ſuch a will been produced in Zange 
court has the ſole juriſdiction of caſes amentary, and of caſes matri- | judgment, the witneſſes to it examined, the validity of it canvalled, 4 tain c 
monial, to a certain effect ; if therefore queſtion ariſes, who is intitled | judgment in favour of it, even a decree of the court of Chan:ery eſtabliſl- autho 
to the perſonal eſtate of a man deceaſed with or without a teſtament, the | ing it, I do preſume it will not be maintained, that all thoſe procecdinys of the 
| probate of the will, or a grant of adminiſtration, gives the title to the | would prevent a proſecution for the forgery of that will. The ſaue matri 
property in queſtion 3 the of it eannot be conteſted in other.courts | thing might happen in the caſe of a deed; a deed may have been eſtabliſhed treate 
__ collaterally and incidentslly, becauſe no other court has power to Mtro- | by a decree; the property of an eſtate ſettled by it, irretrievably perhaps; 'niſhal 
= vert the act, no other authority can coger the title to the thing in diſ- would there be no puniſhment for the crime, if it ſhould be diſcovered ſure, 
3 pute. Such ſontences are in rem. . aſterwards, that that deed was à manifeſt ſorgery? The eſtate might be with 
3 The caſe is very different, where the deciſion is upon a perſonal con» | held indefeaſibly by the party who had obtained it; but I do not conceive | keg 
„ traci or any matter ariſing out of the various civil relations of perſons, in | that his having got poſſeſſion of that eſtate, having obtained an advantage a Cie 
1 _ which che original cognizance of the cauſe might have come before the | of which human laws could not deprive him, would be an anſwer to hu- lubjed 
= | court. Where that deciſion is offered as an evidence of right, there the | man juſtice why he ſhould not be puniſhed for the crime by which he had who f 
judgment of the foreign court can only have effect ſo ſar as it is juſt : no gained that advantage. 5 | „ tion, 
- *' _. authority bel to it but ſrom its internal juſtice ; for the court in It is ſuppoſed, however, that there has been a deciſion, that a probate ige 
which it is produced owes no obedience to the court which pronaunced of a will of perſanal eſtate bars an indictment for forging that will. of the 
zt, and is equally competent ro give the law to the parties, The effect the grant of a probate then an act of ſo high a nature, requiring ſo much utem 
o the ſentence"is'beneficial, however, for the party who has obtained it; judicial accuracy, that it is not to be queitigned? A probate in common tult z 
bocauſe dhe juſtice of it is preſumed," the truth of the facts on which it |. form is not even a judigial act, it is an dicia there is no litigation, that tt 
"I is admitted: withqut-proof, and the adverſe party is qbliged'to | no inquiry; the cggſCience of the Judge is not engaged in it. What 1s Toch 
1 nay a7 ately es RT ny the purpoſe of for 1 a will of perſonal eſtate? To ohtain a probate — . 
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to an indictment. | STS 3 
Having thus removed the only obſtacle to the propoſition I meant to 
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-zout'it there might be a criminal intention, but no prejudice could 
7 5 any perſon from that intention: ſhall it be ſaid then, that the 
accomp 
thority 


iſhment of the crime is to afford protection for itſelf ? 
relied on is a note in Sir Fobn Strange's Reports, under the name 


Fae King and Vincent; that a perſon being indicted for forging of ay 


il, upon producing a probate, a probate in the common form was 
Mit h bar to the proof of the forgery, and he was by the judge acquitted, 
This is the w ole note. It is a great misfortune that notes, very often 
on looſe information, are given to the world under reſpectable 
names. The collections of a lawyer, made only for his own uſe, muſt 
boudd with errors; in publiſhing ſuch collections many of theſe will 
eſcape 3"and this is not the only inſtance of miſtake. in that collection. 
| eohceive/it to be impoſſible at any period, at any time of the day, by 
the negligence of any judge who might happen to be preſent at the Ola- 
Bailey, that a priſoner could have been acquitted of a charge of forgery 
upon ſuch à defence. I ſay this with confidence; becauſe, in the in- 

uiry that hath been made into the caſcs determined, many have been 
ound, where parties have been tried and convicted for forging a will of 

r(onal/eftare, and the evidence to prove the publication of the forged 
will. has been the probate, produced by the officer of the court, and his 
teſtimony that the priſoner was the perſon who obtained the probate. 

Mr, Attorney-General quoted to your lordſhips the caſe of the King 
and Murphy. The priſoner there had the double villainy to turn the 
chatge upon his proſecutor, The trial was attended by counſel who do 
not uſually go to the Old- Bailiy; it is ſtated very fully by a ſhort-hand 
writer at the end of the State-Trials, The caſe of the King and Sterling 
was alſo mentioned; it is very manifeſt that that unfortunate perſon 
was unjuſtly hanged, if the cate in Strange is law. Sterling's caſe was 
this: he was indicted for having forged a will, of which will he had ob- 
aiged a probate, and under that title had transferred ſome ſtock, The 
perſon w oſe will he ſaid it was, was alive, and produced as the witneſs 
aint him, and of courſe to impeach the probate. of her own will. 
Abſurd as it may ſeem to doubt whether that evidence was competent, if 


the caſe of the King and Vincent was law, undoubtedly that witneſs ought 


not to have been permitted to prove her own exiitence ; ſhe was dead by 
rreffapable legal argument; but the event was different, and Mr. Sterling, 
notwithſtanding the probate, ſuffered for his crime. | 
Beſides theſe caſes, there was another in no very remote period, in which 
4 party was tried for the forgery of a will, in September ſeſſions 1765, at 
 Old-Bailey. One Richardſon and one Carr were indicted for having 
forged a receipt for the payment of money, with intent to defraud a par- 
ticular-perſon, who was a ſeaman, 2 to wages: the common caſes 
of forgery of wills have been in the Eaſe of ſeamen. Upon the trial it 


appeared, that the receipt was given in the name of Jane Steward, who was 


the ſuppoſed executrix of a will of this ſeaman, which had been proved 
by the defendant Carr, upon the oath of the other defendant Richardſon, 
The learned judge, Mr. Baron Perrot, who tried them, was of opinion, that 
the priſoners ought to be acquitted of the charge of forging a receipt for 
the money; but, being ſatisfied from the evidence that Richardſon had 
forged the will, notwithſtanding it had appeared in the trial before him. 
that a probate had been granted of that will, he remanded Richardſon to 
gaol to take his trial for the forgery of the will. Richardſon was accord- 
ingly tried in October ſeflions 1765, for forging the will of Fobn Steward, 
a Mariner: the officer of the Prerogative Court proved upon that trial, 
that the will was brought to his office by Richardſon, and a probate of that 
will granted; and upon that proof he was convicted, and executed. The 
firſt aw judge had remanded him to priſon to take his trial at the en- 
ſuing ſeflions for the forgery of a will, the probate of which was then in 
court; and upon the ſecond indictment, which was tried by the noble 
lord who preſides in the court of 'King's Bench, the priſoner: was convicted 
notwithſtanding the will had been 7 Other caſes have been men- 
tioned to Nunkerdlbipe to the ſame e ker Wich theſe, which ſufficiently 
refute that ſingular caſe of the King and Vincent, the only authority to 
ſupport the argument, that the fentence of an eccleſiaſtical e is '@ bar 


rely upon, that in a criminal matter a ſegtence of a civil court ought not 
to be concluſive againſt a publick accuſation, I noy proceed to 'a more 
limited and cloſe enquiry, what effect the ſentince of jactitation ought 
to have in this proceeding, an. indictment for bigamy? 6 | 

It is of no RAR the preſent enquiry to inveſtigate, by what 
means the cognizance of cauſes matrimonial and teftamentary belongs not 
tothe overeign of the ſtate, but is given to an order of men dedicated to 
the ſervice of religion. The fact is, that in the juriſprudence of this 
country, cauſes matrimonial and teſtimentary are of eccleſiaſtical cogni- 
zunge. The right to try them is not derived from the king as the 95 5 
lain on juſtice, nor exerciſed by the king's court; but wherever the roy 

whority inter poſes, it is not as ſoyereign of the ſtate, but as ſupreme head 
ales church. The law did not even interfere to puniſh the violation of the 
nattimonial rights, and adultery, which in moſt countries of Europe is 
texted as a crime, but was not conſidered in England as an offence pu- 


'Wikable by the magiſtrate, but left to the correction of eccleſiaſtical cen- 


ue Ar length however the violation of conjugal- duty, accompanied 
Mig ide circumſtance of an open attack upon the order of ſaciety,. by a 

£009 marriage, was, by ſpecial ſtatute, made a crime: when I ſay made 
# cine, 1 do not mean it was made mote immotal; but it was made a 
ue of criminal cognizance by the magiſtrate. The learned, counſel 
poke ſecond yeſterday contended, that this ſtatute gave no jurildic- 
a ede temporal courts to pronounce: upon the legality of the mar- 
des that the juriſdiQion of the Eccleſiaſtical Court, as to the trial 
SMEmarriage, remained: Nil abſolute, - It was necellary for his cauſe. to 


Went this argument; but to maintain this. propoſition is à very di- 


cult k. The legiſlature, fifty years after the Reformation, has declared 
at the crime of bigamy ſhall be puniſhable as a felon by the magiſtrate. 


is a perſon of that crime, muſt not the magiltrauſtry;bim !? Has 
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i 
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ſingular. Some writers on the canon law detive its origin q 
trine of pre- contracts, which, by the [eccleſiaſtical law, conſtituted a 
marriage: and till that very miſchieyous. prejudice was. deſtroyed by tie 


from all matrimonial engagemen 


223 


he not the power to acquit or conderan him? Has he only an authority 
to inflict the puniſhment, as in old times, when the church delivered over 
the offender to the ſecular arm? and is the ſentence of the ſpiritual court 
to guide the conſcience of the judge and jury in the criminal court ? 
The ſentence of the Eccleſiaſtical Court in the preſent. cafe is ſnid 10 
be againſt the firſt marriage, and therefore it is urged the priſoner 
ought to be protected by it; but, if the argument is juſt, it muſt hold 
equally where the ſentence is for the marriage: it ſounds leſs harth to 
contend that a party, declared not to be married in the firſt inſtance by 
the Spiritual Court, ſhall not be queſtioned for the ſecond martiage, But 
by the ſame rule we muſt conclude, that if the Spiritual Court had deter- 
mined for the marriage in the firſt inſtance, and the fact of a ſecond at- 
riage had been proved, it would not have been competent for the priſoner 
in an indictment for bigamy, ſo circumſtanced, to have made any de- 
fence: he is concluded by the ſentence, the judge and jury are bound to 
belicve ts and, upon that ſentence, without examination, to convict and 
to puniſh, | | | 

The effect of the ſtatute I take to be very different: it has created a 
new offence, and for the trial of that offence the cognizance of the law- 
fulneſs of marriage is given to the temporal courts... As to all criminal 
conſequences, that court has cognizance to determine, as well as the Ec- 
cleitaſtical Court, what is and gyhat is not a legal marriage between the 
parties. That it has ſo, the caſe of Boyle and Bol, quoted to your Jord- 
ſhips for another purpoſe, is a clear proof; that was a prohibition, iflued 
to the Eccleſiaſtical Court to enter into an examination into that cauſe of 
marriage, which the court, in trying the indictment, had determined. 
The other caſe mentioned by the learned doctor is to the ſame effec. 
The two caſes differ only in this, that in one the party was convicted, 
in the other acquitted ; but the court was of opinion in both, that the 
Eccleſiaſtical Court could not interfere, - | 

It is unneceſſary however to have recourſe to authorities, for the 
ſtatute itſelf has decided this queſtion, The legiſlature ſeems to have 
had it in view; that a juriſdiction being newly given to the temporal 
courts in the trial of marriage, queſtions might ariſe, as between concur- 
rent juriſdictions, what ſhould be the effect of ſentences pronounced by 
the Eccleſiaſtical Court. It was a wiſe foreſight in thoſe who compiled 
the ſtatute, to define in, what caſes the ſentences of the eccleſiaſtical 
courts ought to any nquiry for the crime; and it is defined in 
the words of the exception, * that this act ſhall not extend to any per- 
6 bas divorced by the ſentence of the Eccleſiaſtical Court, nor to an 
* perſons where the former marriage has been by the Eccleſiaſtical Court 
declared void and null.“ There are two caſes then put by the ſtatute, 


in which the ſentence of the Eceleſiaſtical Court protects the party againſt  - 


a criminal inquiry ; ſentence of divorce, and ſentence of nullity of mar- 
riage: if therefore the Eccleſiaſtical Court, having competent juriſdie- 


|*tion, has either divorced the parties, or if it has pronounced ſentence of 


nullity of marriage, the ſentence in theſe two inſtances is concluſive : 
but the ſtatute has no exception in favour of a ſentence in, a cauſe of jae- 
titation. 
jactitation is either a ſentence of divorce, or that ſentence which makes 
the marriage void and of no effect: no lawyer, no civilian can make 
that, miſtake. What then does the exception prove? Two ſentences of 

ccleſtaſtical Court are recited: in it, the third is omitted; and it is 
a general rule of law, that wherever a ſtatute excepts particular caſes, the. 


exception of thoſe caſes extends the ſtatute to all caſes not excepted. 
.T hat. propoſition is too clear to require authorities to be cited in ſupport 
of it. The law therefore, which ſays the trial of polygamy ſhall proceed + 
in all caſes, except where a ſentence of divorce, and except where a ſen- 


tence of nullity of marriage, has. intervened, does virtually ſay, that a 


ſentence in a cauſe of jactitation of marriage, which is neither of divorce 
nor of nullity, ſhall not bar the trial. I conceive therefore the ſtatute to 


have decided this queſtion. _ ww 7-17 FOR 
The argument on the other ſide is put in a more plauſible form, by 


ſtating the defence to be founded upon a fact, of which the ſentence of the 


Eccleliaſtical Court is the belt evidence: there can be no double marriage, 


it is ſaid, becauſe the ſentence diſproves the firſt marriage. This mode 


of ſtating the argument makes it neceſſary to examine the nature of a ſuit 
for jactitation of marriage, in order to ſee What credit is due to the ſen- 
tence, when offered as evidence to diſprove the firſt marriage. _ 

A ſuit for jactitation of marriage is, from beginning to nd, totally 
m the doc- 


late marriage - act, it is not ſurprizing that any attempt to leſſen the evil 
ſhould meet with encouragement. The form of the ſuit is this: the 


ſuppoſed huſband or wife complains to the eccleſiaſtical judge, that he r 


ſhe is a perſon free from all matrimonial contracts or engagements with 
the adverſe party, and ſo eſteemed by all neighbours, friends, and ac- 
quaintance; that the adyerſe party, notwithitanding the knowledge of 


this, has falſ:ly and maliciouſſy boaſted of a marriage with, the, party 
g; it concludes. then, by ſuen falſe. aſſertions. an injury _ is 


0 


complaj 
committed, und pra 


that right ny be. done; by declaring the party free 


party. perpetual ſilence, e party defendant may either ſay, 1 have 
not CENT 0 deny that. fact; or, if he admits. that he has boakted,. 


is then to go on and alledge circumſtantially a marriage,. which. the other 
party denies, under the eitcumſtances alledged. If the marriage is not 
ptqved, then the court pronounces, that, ſo far as yet appears, the party 
complaining is free from matrimonial contract with the other party, and 
.cnjoms perpetual i,, „ „n, an ons; 
After this ſentence, ſo grayely pronounced, your lordſhips are told by 
all the learned doctors, and all the books af practice agree, that this Injungc- 
tion of perpetual ſilence continues no longer than till the party chuſes..to 
talk again z; and the perſon, to whom he may wilh the maſt porſect ſafety 
TOE bis aſſertions, is the judge no enjoined. him 
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With the other, and, by enjoining that 


There is no pretence to argue, that a ſentence in a caule of 


. 


. 
n 
— 
4 


* 
We 


1 . 


" 
* 


- 


lence for, ties 
. . agree} 


4 
N * 
\ \ 


5 4 . 
þ 8 - +» hs "A > . ä * _ 
IS. EASY os eat n 93 PIP * 3 W * . TP IE « GED FEE N 3 = 3 2 
= 2 P 4 AS * — we * 5 * mY * er ** of 2 TOY q * * 2 * 2 
« ” 6:28, Ear % 2 . 46S \ we a 4 - r Ie 2 — 
Sia = 5 bs * * x 3 7 
= : \ * A 


- 


8 


* 8 


it appear now); and ſuch proof is admiſſible. 


agreed on all hands, that the party may at any time inform the court, 
that though it did hot appear formerly that he was married, he can make 


The ſorms of all courts had probably a good original, and this ſuit 
may have been introduced to prevent a greater miſchief ; but it is impoſſi- 
ble to avoid colluſion in ſuch a proceeding, which has no avowed object, 
but to correct the indiſcretion of ' a ſuppoſed diſcourſe; and which, as 
the learned doctors on the other fide truly ftate, has no termination; and 
between the parties themſelves never obtains the beſt effect of a judg- 
ment, to put an end to litigation. In modern times, ſuch- ſuits have ſel- 
dom been commenced but to favour ſome indirect purpoſe; and were the 
ſentences allowed to have the effect that is now contended for, were they 
to be a bar to all criminal enquiry, it might be expected that ſuits, 
which, as thg learned doctors ſtate, may be carried on without end, 
would very frequently ſpring up. fg] | 

Nothing can be further from the temper & my mind upon the preſent 
occaſion, than to uſe a ludicrous argument: but when the uncontroul- 
able effect of ſuch ſentences as theſe, ſo contrived and framed for fraud, 
was urged yeſterday ;' and while, to leſſen the objection to them, it was 
gravely argued, that no great miſchief could happen from the deciſion, 
12. you may reverſe this ſentence to-morrow, that the next day, and 
a third after that, and that the ſuit was in its nature eternal; an in- 
genious perſon among the byſtanders was calculating, how many wives 
a man that had a taſte for polygamy, might marry with impunity ; and I 
think he made it out, according to the probable duration of ſuch a ſuit, 
that a man between twenty-one and thirty-five might, with. good in- 
duſtry, marrgyſeventy-five wives by ſentences of the Eccleſiaſtical Court, 
each ſentence ſtanding good till reverſed, and all reverſible by that judi- 


cature. 


My lords, the argument is ſerious, though it prefents a ludicrous idea; 
for one conſequence would probably attend a deciſion in ſupport of the 
authority of ſuch a ſentence, The marxiage- act put an end to that ter- 
rible diſgrace of a civilized country, Fleet marriages : While they ſub- 
- ſiſted, it was a common practice for indigent women of eaſy virtue to 
get a Fliet huſband to protect them from their debts, 


huſband by ſentence, whom the lady * 
inconvenient. '1 his is but one inſtance, and in the loweſt claſs of the 


evils, tnat would follow from allowing ſuch ſentences to be interpoſed 
againſt publick juſtice, or the rights of third perſons. What guard can 
there be againſt uncertain iſſue, uncertain rank, and all the numerous 


miſchiefs that ariſe from doubt and colluſion, introduced in the rela- 


tions that form the bonds of ſociety ? 

WMWWere all conſiderations of the conſequences attending ſuch a deciſion 
to be laid aſide, the very form of the ſentence argues againſt its being con- 
cluſive. What fays the Eccleſiaſtical Court in that ſentence ? As far 
as yet appears, no marriage is proved.“ The verdict upon an indictment 


will ay, it does now appear, that a marriage is proved.“ The two pro- 
- poſitions do not claſh with each other ; there is no contradiction in 


them: to the party it is ſaid, You have not proved the marriage; a pub- 


lick accufer does prove the marriage; the juſtice of the country 


#® 


has brought out the evidence of that fact, which the party either did 
not incline, or was noWable to produce. There is no repugnance in 


the different propoſitions, no incongruity in ſuppoſing that the ſentence 
may fland as between the parties, and yet ſhall have no concluſion either 


as to the publick, or as to third perſons. 
The argument in favour of the ſentence was 
ma. What becomes of this ſentence, if the indictment for bigamy goes 
on Is it null, or has. it any effect? Is the party a wife, or no wiſe} I 
« anſwer, to all civil e 
right to benefit by the. relation ; to all eriminal effects a wife, becauſe 
"that relation, the duties. conſequent upon it, and the reſponſibility for 
the breach of thoſe duties, vannot be deſtroyed by the act of the 2 I 
could quote to. your Jordſhips other caſes, where the py takes no bene- 
fit from his act, where he holds the ſituation only to make himſelf 


_ amenable to the juſtice of his country, I refer to a known caſe : a man 


had committed an act of bankruptcy by colluſion with a creditor, ' and a 


- commiſſion of bankruptey was taken out againſt him, the object of which 


* 


* 


- fo 


* 


Was, to procure a diſcharge from his debts. He choſe to conceal a part 
of his effects, for which he was indicted upon the ſtatute making it a ca- 


© _ pita} felony for a bankrupt to be guilty of any wilful concealment : it 
ame out clear as the light, that he was no bankrupt, that is, no bank- 
rupt to any civil eſſect ; he could not avail himſelf of that commiſſion of 


bankruptcy againſt any creditor that had a mind to diſpute it, except 
the creditor who had colluded with him; but though he was in fact 


: 


no bankrupt, he was tried and convidted':8 ſuch. 


My lords, after the indulgence with which your lordſhips have been 
| d as to hear me ſo long upon this ſubject, I am ſorry to be obliged 
_ {til <0 treſpaſs a little longer upon your patience, when I conſider the |' 
fourth propoſition, Which certainly is not the leuſt material; that is, that 
n a ſentence, infected with fraud, to which colluſion may be . is no 
bar in any cauſe. My lords, upon that head the principle is 
the illuſtration of it will not run into much length, and the authorities are 


plain, that 


o deeiſive, that I ſhall only ſtate, and not argue upon them. 


„ ſentence obtained by fraud and colluſion is no ſentence. What is a 
ſentence ? It is not an inſtrument with a bit of wax and the ſea] of a court 


put to ity it is not an inſtrument with the ſignature of a perſon calling 


quantity of ſtamped paper: a ſentence is a judicial determination of a 


- cauſe agitated between tea! parties, upon which a real intereſt has been 
- © ettled; in order to make a ſentence, there muſt be a real intereſt, a real ar- 
_  "gumeiit, a real proſecution, « real defence, a-real deciſion. Of all theſe 
_  __Lrequiſites, not one takes place in the gaſe of a fraudulent and colluſive 
ſuit : thete is no judge; but a 
- Judicial office, is miſemployed in 


rſon, inveſted with the enſigns of a 
iſtening to a fictitious cauſe propoſed to 


„ - 


* 
* 
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If a-ſentence of the 
Eccleſiaſtical Court is to have effect againſt all but the parties, a cauſe 


of jactitation will ſupply the place of a Het . e and furniſh an 
e whenever he proves 


ſupported by this dilem- 
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him: there is no party-litigating, there is no party defendant, no real; 
tereſt brought into queſtion; and, to uſe the words of a very ſenſible ci; 
lian on this point, fabula, non judicium, hoc e; in ſcena, non in farg, 2 
agitur. S | 
| . The ground then upon which I contend, that a colluſive ſenten, ; 
no bar, is ſhortly this; that ſuch a ſentence is a mere nullity. But i : 
inſiſted, that the court which pronounced the ſentence can alone decks 
the nullity of it, and, till repealed, it muſt ſtand good and valid. This 
thorities to which I mean to refer upon this head, will refute that z; 0 
ment, at the fame time that they prove the general doctrine. m 
The firſt is my lord Cote's reaſoning in Fermor's caſe, 3 Cole 77: h 
concludes the reſolution of the caſe in this manner: Thereupon 4 
* concluded, that if a recovery in dower, or other real action, if a mitte 
to a feme- covert or an infant, if a warranty, if a ſale in market oye; i 
* letters patent of the king, if preſentations and admittances, that ig 
| « ſay, 1 all acts temporal and ſpiritual ſhould be avoided by covin fy 
the ſame reaſon à fine in the principal caſe levied by fraud and ova 
© ſhall not bind.“ Nothing can be more explicit than theſe words to 
ſhew, that there is no neceſſity that the covin ſhould be proſecuted in the 
court in which the judgment was obtained. The caſe of Lid and Ad. 
docks in Moore, 917, is a direct and a plain authority: there a fry. 
dulent judgment was ſer. up againſt a plea of a legatee in the Spiritus 
Court. The queſtion in the court of King's Bench was, whether the dpi 
ritual Court ſhould be prohibited to enter into the conſideration of the 
fraud of the judgment, which is certainly not a matter of eccleſiaſtical 
coguizance; but the court was of opinion, that the covin was aptly ex. 
aminable in a court chriſtian to that effect, and therefore the prohibition 
was denied. | 4 
My lords, the other authorities are more modern, though not more de. 
ciſive upon the point than this. The firſt I mention to your lordſhips i 
the caſe of Prudbam and Phillips: there is a very bad and a very inaccurate 
note of it in Sir John Strange : the note, from which I cite it, is a many. 
ſcript note of Mr. Ford. In that caſe it was determined by lord chief 
juſtice Milles, that a fraudulent and colluſive ſentence againſt Mrs, 
Conflantia Phillips was 5 upon her; but he concludes it was hind. 
ing upon no other party: the fraud was a matter of fact, which if uſed in 
obtaining judgment was a deceit upon the court, a fraud upon ſtrangers 
who as they could not come in to reverſe it, they could only alledge i; 
was fraudulent, He ſaid in that caſe, that any creditor of hers might 
reply that it was fraudulent, and avoid the effect of it. The other caſes 
| reter to are, my lord Hardwicke's authority in the caſe of Roach and 
Garvin, 1ſt Vezey 159; and in the caſe of Brawnfword and Ediuardi, 1d 
Hexey 240. In the caſe of Roach and Garvin, the queſtion was upon the ef- 
fect of a marriage, faid to be eſtabliſhed by the ſentence of a court in 
France. Lord Hardwicke enters into the conſideration of it thus: The 
« queſtion is, whether this is a proper ſentence, in a proper cauſe, and 


1 between proper parties; whether a marriage is had in fact, or any con- 
< tract in præſenti, as a ſentence in the Eccleſiaſtical Court would be 


« concluſive, unleſs there be colluſion, which would overturn the whole, 
In the other caſe the ground is exactly the ſame. 

, From theſe caſes, I conclude it to have been the uniform opinion of all 
the great judges who ſat in //Ve/tmin/ter-Hall, from the time of lord Col 
down to the prefent time (and the courts were never more ably filled) 
that fraud and colluſion not only vitiates, but abſolutely annuls; and 
that a ſentence obtained by fraud is, literally, no ſentence at all; there. 
fore the objection of ſuch an inſtrument, of ſo much paper and writing, 
is the objection of a mere nullity, and can have no effect neither in acivl 
nor in a criminal ſuit. Having troubled your lordſhips fo very long, [ 


effects no wife; the party has bereaved herſelf of ef 


Ke himſelf a regiſter; it is not ſuch a quantity of ink beſtowed upon ſuch a | 


for though 1 am not ſo blind an admirer o 
granted, that every thing that" is new is therefore wrong; ſure Jam, 


tation of the queſtion, which it is ſuppoſed to have deeided; but thou 


will take up no more of your time, even to recapitulate the heads of the 
argument, but haſten to return my humble thanks for the great indul- 
gence I have already ex periqqeg. 3 


| Mr. Dunning. 05 
My lords, I purpoſe to give your lordſhips very little trouble: indeed, 
I ſhould be without an apology, if J had thought of giving you much, 
finding, in the ſtation which I hold in this cauſe, the ſubject completely 
exhauſted; and I cannot but ſuppoſe your lordſhips attention in a great 
meaſure tired, notwithſtanding the occaſional relief which the entertain- 
ing parts of the cauſe have afforded, has given you, I have the leſs in- 
clination to give your lordſhips much trouble, as I feel a degree of fur- 
-prize, that it ſhould have been thought neceſſary for the counſel on the 
part of the proſecution to give your lordſhips any. 

My lords, the ſubjeR for immediate conſideration is, the competenc/ 
of obtruding this ſentence, in- this ſtage of the cauſe, to ſtop the caulk 
he and to require of your lordſhips to decide it, without any regard 10 


ruth or the juſtice of the caſe: ſuch however it is contended is the 
that is offered to your lordſhips under the name of! 


t 
effect of this paper, th 
| ſemtence of the Eccleſiaſtical Court. 

The novelty of the attempt it is not my intention to expatiate upon: 
it has been truly obſerved to your lordlhips, that ſorffe prejudice at lat 
may be expected in the minds of your lordſhips _ an attempt ſo novel; 


antiquity as to take for 


am warranted in expecting your lordfhips concurrence in thinking, that 


| thoſe, who propoſe at this time of day to introduce into the judicature * 


this country a new praftice, ought to be prepated with ſuch reaſons 
ſhould compel your lordſhips aſſent. This I think may be fairly il. 
ſiſted, upon the head of novelty. 7x. 1, nite 2 

My lords, the gentlemen vadertake to maintain, firſt, that this e“. 
dence is competent and admiſſible; ſecondiy ,hat it is concluſive; 4 
thirdly, they inſiſt on this conclufion, not only upon the ſuppoſition, that 
it is a ſentence fairly obtained between real parties, after an adverſe 18. 


all theſe 5 thould be totally wanting, and though wy 
trary of them all hovId be the truth of the caſe, the ſentence is in 


— une 


on as equally concluſive. In that extent it is, 
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- purpoſes, and with a view to certain conſequences, the Spiritual Court is 
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; 


to maintain this propoſition ; and a very conſiderable taſk it 
underta 3 they have parts tc, My lords, I conſider the ſentence as 
Ty de bene eſſe, merely that your lord{hips may know what the con- 
os of it are, that you may have the affiſtance of that knowledge in 
1 ing not only of the ultimate effect of it, but of the propriety of re- 
at all in this ſtage of the buſineſs. At the firſt bluſh, to be {ure 
1 ELEN 4 little abſurd, that your lordihips ſhould be to decide the cauſe 
: fore you have the ſmalleſt knowledge of what the caſe is, that is to be 
126 upon the part of the proſęcution. It is certainly neceſſary for thoſe 
that are to judge of this paper, to know what it is. It is a ſentence in a 

art, of which your lordſhips heard yeſterday abundant commendation. 
It was obſervable that thoſe who were moſt laviſh in that commendation, 
were leaſt acquainted with the practice of that court. The firſt of the 
learned doctors {poke with a very becoming modeſty of the court in which 
he praRtiſes. The other explained to your lordſhips the nature of a jac- 
ation ſuit as concluding nothing, being to be revived at any time, and 
"onſequently having no end. It was contended by all the gentlemen, 
that this court was entitled not only to what on the part of the proſe- 
cator we ſhould have had no difficulty perhaps to have admitted, to co- 
equality with the courts of temporal juriſdiction, but to ſomething ſu- 
rior ; it was contended that there was ſomething in the nature of this 
ſubject that made it peculiarly the province of that court to judge of aud 
0 decide upon: not that they have better means of information, not 
that they have better rules of deciſion ; but from ſomething unexplained 
in the conſtitution of the court, it was rather aſſumed than attempted to 
be proved, that to that court excluſively belong matrimonial queſtions, 
queſtions on the rights of marriage, and even of the facts of marriage. I 
am perſuaded your lordſhips all go before me in feeling a conviction, that 
there is not in that extent a foundation for that claim yet this peculiarity 
of juriſdiction, and the conſequential neceſlity, in order to get rid of the 
ſentence, to reſort again to that juriſdiction, appeared to me to be the 
points principally inſiſted on. Neither of them, | truſt, your lordſhips will 
think are made out at preſent. I am conſidering the firſt. That to certain 


the only court in which queſtions of matrimony can be agitated, is moſt 
tue. There alone it is, that the party deprived of, and complaining of 
the want of conjugal rights, mult reſort to ſeek them: there it is, where 
the party ſuppoſed to be injured by a falſe claim of a marriage, when none 
exiſts, can obtain redreſs for that injury: but, to other purpoſes, and 
various are thoſe purpoſes in which the queſtion of marriage ariſes, 
whether it is to be examined into with a view to temporal or ſpiritual ad- 
vantages, whether it is to be examined into with a view to rights derived 
from it, or puniſhments for crimes committed in relation to it, to the 


temporal and not to the ſpiritual courts belongs, I conceive, this queſtion | 


of marriage. My lords, to ſuppoſe otherwiſe would be to deny in fact, 
that your lordſhips fit here with any juriſdiction at all; for if it were 
true in the extent in which it was contended, that to the Spiritual Court 
excluſively belongs the conſideration and deciſion of the queſtion, mar- 
nage or no marriage, it will follow by a neceſſary conſequence, that if 
there were no ſuch ; Ae as the preſent to be thruſt in our way, and to 


create this temporary difficulty, for ſuch I truſt it will prove to be, if there 
had been no deciſion in the Spiritual Court at all, your lordſhips would 
only have been in the poſſeſſion of this cauſe for the purpoſe of writing 
tb the biſhop to know how the fact ſtood, and from his certificate to take 
your ideas of the queſtion which you are to decide upon. The gentlemen 
muſt maintain not only that there was not at the common law any thing 
like a juriſdiction, but that this ſtatute, which means in terms to give a 
juriſdiction, has not in point of effect given any, I am at a loſs to find 
a way, conſiſtent with what the gentlemen have maintained, to deliver 
them from that conſequence. If they inſiſt, that no temporal court has 
a power to enquire into a queſtion of marriage, it will 50 to that extent. 
They have made a diſtinction between thoſe caſes, in which the queſtion 
is the point of the cauſe, and in which it ariſes incidentally, The queſ- 
tion does not ariſe at all, unleſs it ariſes materially : if there be any thing 
in the diſtinction, let us ſee a little how it will help this argument. Was 
the marriage the giſt of this cauſe in the Spiritual Court ? No: the lady 
applies to the Spiritual Court, aſſuming that there was no marriage, com- 
Wins of an injury, which conſiſts in the circumſtance of a man who 
was not her huſband taking to himſelf and boaſting (as a man would be 
apt to boaſt in ſuch circumſtances) of the honour of bearing that relation 
to her. | _ | 

This cauſe is not in its nature a queſtion of marriage, but of defa- 
mation, If that, which the lady ſuggeſted, had been admitted to be the 
truth of the caſe, he would have been to excuſe or extenuate his gence, 
Jul as the nature of his caſe would enable him to do, by either denying 
that he had boaſted, or ſtating what had led him into it : but this defen- 
Gant ſays, No: I have held that language, which you call booting: I 
will not diſpute with you the prophecy of that appellation; I have 
called this lady my wit. z becauſe, whether it be m good or ill fortune, 
is my wife. It is for that reaſon, and that rea on alone, that I have 
Rd this language, which is imputed to me as a crime: I am no crimi- 
min holding this language, for that is my ſituation, and this is my 
nee., Thus it is, that the queſtion of marriage is introduced into 
aufe: it is inſiſted upon as a defence; as a matter material to her 
lence it is that the queſtion of marriage in this cauſe ariſes. Is it leſs. 
Incidental or more direct than the ſame queſtion ariſing in the ordinary 
way, in which it ariſes in temporal courts ?, A perſon, claiming to be the 
ate ſon of his father, commences an ejectment, in which the ueſ⸗ 

oF legitimacy turns out to be the only queſtion in the cauſe; it is 

ts his ſupporting his claim, that the court, who are to judge of 
and the jury that ate to decide upon it, ſhould be ſatisfied of the facts, 
Wthe claimant is the eldeſt and the legitimate ſon of the father. , The 
0 marriage is not the point of the ſuit direQly, e e 
upon the face of the record in that cauſe ; but incidet ply. 
„and neceſſarily that point becomes a point in the cauſe, Ju 
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thus; in my apprehenſion, this cauſe ſtands; and, as W 0 ” this 


ie gentlemen cannot avail themſelves of the diſtin 
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the juriſdiction to be exerciſed incidentally, and to be exerciſed directly; 
upon the ſubject of marriage. One of the learned doctors repreſented 
his ideas of this juriſdiction exerciſed in the Spiritual Court, as if it was 
a juriſdiction to decide upon an abſtract queſtion. I am perſuaded the 
learned doctor in the uſe of that word meant only to ſay, that in their 
torms of procecding, and in ſome of thoſe cauſes which are inſtituted in 
their courts, the right of marriage, in contradiſtinction to the fact of 
marriage, was more immediately pertinent than in ſome of the proceed- 
ings in temporal courts; which to be ſure it is. In any other ſenſe of 
the word, the learned doctor uſed it inaccurately ; ſor that court, any more 
than this or any court, has no juriſdiction to try abſtract queſtions of 
any fort, No queſtion ought to be agitated in any court whatever, un- 
leſs it be a real queſtion ſpringing from a real intereſt, and between real 
parties. Jo agitate any other queſtion is an inſult to the court. 


There is a ſenſe in which the court may be ſaid to have agitated this, 


in the nature of an abſtraét queſtion; for it is certainly true, if our 
inſtructions have any foundation in truth, no one circumſtance of 
the actual caſe of the parties was before the court, or made any part 
of their enquiry, I truſt, I ſhall be thought to have done enough 
at leaſt for the Eccleſiaſtical Court in admitting, that their ſentences are 
equal to our judgments; that they are not entitled to more, I may ſafely 
contend, when Jam admitting, that they are entitled to as much atten- 
tion as is due to a decree of a court of equity or a judgment of a court of 
law. In ſuch an admiſſion, at one time I ſhould have beer: thought to 
have gone much too far: I truſt, the learned doctors will forgive me, if 
I cannot carry my civility any farther. God be thanked we live at a 
time, when a better underſtanding, of the ſubject, and a more liberal way 
of thinking upon every ſubject, has fo far aboliſhed the antient differences 
between the different judicatures in this country, that we and the learned 
doctors may meet together without quarrelling, Their proceedings in 
caſes in which it is competent to them to proceed, deſerve the ſame at- 
tention and faith as thoſe of temporal courts, This appears to me to 
reduce the claim, upon the part of thoſe that are to ſupport this ſen- 


tence, preciſely to this ſituation; aud it is impoſlible to carry it one jot 


further: it is an opinion of a court, not having ſuperior or excluſive, 
but having a concurrent juriſdiction of this 1 having competent 
power to decide, and having no powers to exclude another deciſion elſe— 
where, where, for other purpoſes, criminal or civil, it may come to be 
diſcuſſed, according to the forms which thoſe different judicatures uſually 


obſerve in their proceedings, totally unobſtructed or àſſiſted by any at- 


tention to what has paſſed in any other judicature: this, I truſt, will be 
your lordſhips judgment upon the queſtion agitated between us, if it 
ſhould be material. | 


My lords, I laid in my claim to object to the admiſſibility of this piece 


of evidence, upon which, if I ſhould have the good fortune to have your 
lordſhips concurrence, the ſubſequent conſideration of the effects of it, 
if admitted, will become totally immaterial. I deny, that this is admiſ- 
ſible in a court like this, a court of the higheſt criminal juriſdiction in 
this country, TM | 18 | 

My lords, it is ſo familiar, that it would be impertinent to that part 
of the court to which I have the honour to addreſs myſelf, which is more 
particularly converſant in the forms of proceeding in courts of juſtice, to 
be labouring to prove, that when a ſubject i Wamined into in the courſe 
of a criminal enquiry, under the form of an indictment, or of an informa- 


. 


tion, what has paſſed or may paſs in the courſe of a civil en uiry upon. 


the ſame ſubject and the ſame queſtion, is not only not regarded, but is 
not admitted. In the inſtance that was put, and' many NM. way that may 
occur to ſome of your lordſhips, it is perfectly notorious, and therefore 
neither requires argument nor proof, that the practice is certainly ſo. 


Let a man be acquitted in à court of criminal juriſdiction, it does 


not preclude a party; complaining of an injury ariſing from that act, 
which in a criminal c 
redreſs for the civil injury; and vice verſa, the fate of ſuch an action can- 


not be enquired into, much leſs cannot it preclude the proceedings in a 


ſubſequent criminal enquiry, taking its riſe from the ſame act. It has 
been enquired into in a court of one deſcription, it is now enquiring into 
in a court of another deſcription. 4 | | 

My lords, one reaſon (there are others, but) one reaſon why courts of 


criminal juriſdiction do not admit any account of what has paſſed upon 
the agitation of the queſtion in a court of civil juriſdiction may be, the 


liability to fraud and colluſion. I am not now arguing upon the fact of col- 
luſion in this caſe: but it is obvious that if this would do, if the ſentence 
of a court of ſuch juriſdiction, whether eccleſiaſtical or temporal, will 
preclude a criminal enquiry, the receipt is of ample uſe; and all men 


may, if they pleaſe, cover themſelves againſt the penal conſequences of 
was, a friendly ſuit,” Some ſuch we have known 
as to eſcape the attention of the judges, who 


their crimes by 
to have been ſo conducte 
have not found out, till after the cauſe has been decided, that the cauſe 
has been colluſiye. Caſes of this ſort are ſo open to fraud and colluſion, 


that for this reaſon, if there were no other, the courts of criminal juriſ- 


diction ill always reject ſuch evidence. I do not know that caſe has yet 
erilten h dere any perſon has done ſo ſtrange a thing, as to put it in the 


ower of the court to receive or reject by offering ſuch evidence. Vour 
ordſhips have had _— a caſe, which, having been treated as it de- 

ng and Vincent. If it 

were poſſible to ſuppoſe that caſe could be law, that ſuppoſition is removed, 

when your lordſhips are told that a different opinion upon the ſame point has 
been held by the judges that have ſucceeded in the ſame court, and to whoſe 
knowledge or ability nobody, that knows who they are, would, I believe, 
object. The laſt of theſe.caſes, the King and Stirling, Lam aware, may be 
attempted to be diſtinguiſhed, and for what I know the firſt of them may, 
by ſaying, that the queſtion did not occur, the objection was not taken in 
o theſe. caſes; but your. lordſhips. knowing before whom thoſe 

criminals. were tried, will believe that no ſuch! objection would have 


ſeryes, need not be repeated hy me; the caſe of the 


either; o 
eſcaped theſe judges, if it had been founded in law, although no counſel 


| objected.to it, or although the criminalajerhaps had not the aſſiſtance of - 
[ counſel; therefore I conſider that caſe as fair 


y diſmiſſed, and the ſub« 
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ourt has been preſented as a crime, from ' ſeeking - 
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ſequent 
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ſequent caſes as carrying an authority upon our fide that more than over- 
turns it: but I do not conceive, that even this was wanting; for the in- 
ſtrument in the caſe of the King and Vincent has no reſemblance to the 
ſentence now offered ; it was an official inſtrument, neceſſary to give 
ſanction to a legal right. Letters of adminiſtration, or a probate, may 
be admiſſible; 2 it does not by any means follow, that a ſentence like 
this is admiſſible here: if it be, it muſt be equally admiſſible on all ſides. 
The gentlemen argue, that your Jordſhips ſhould receive it, ſhould act 
upon it, ſhould conclude upon it. Why? Becauſe it is a ſentence reſeind- 
ing the marriage, declaring that there was no marriage; that is the import 
of this ſentence, and therefore it operates in their favour, and therefore 
_it happens that they produce it. Let me invert the caſe ; let me ſuppoſe, 
that whey this lady inſtituted that ſuit, the party, who was the object of 
it, had ſupported that defence, as we conceive he was very well able to have 
done, and that in conſequence the cauſe had ended in a declaration or a 
ſentence, that there was a marriage: in that caſe, would it have been evi- 
dence upon the part of the proſecutor? Would it have been attended with 
thoſe conſequences, which they are claiming for it now upon the part of 
the perſon proſecuted? Would your lordſhips have endured, that the 
proſecutor ſhould have come here to ſupport this indictment by no other 
evidence, than the production of a ſentence in a ſuit like this in the 
Spiritual Court, by which that court had determined Mr. Hervey and 
the lady he had married were huſband and wife? Can I poſſibly fate it to 
any mind that comprehends it, that does not at the fame time revolt at 
the apparent hardſhip and injuſtice of ſuch an idea? And yet is there any 
thing more true, than that a record cannot be evidence of one ſide, which 
would not, if it had imported the reverſe, have been evidence, and with 
equal force, of the other ? I conceive it to be one of the fundamental rules 
to determine what evidence of this nature is or is not admiſſible, that if it 
could not have been admitted on behalf of the party objecting to it, ſup- 
poſing its import had been favourable to him, ſo neither ſhall it be ad- 
mitted on the part of the perſon propoſing it. I truſt I may be warranted 
in preſuming that your lordſhips think as I do; that in order to ſupport 
this indictment ſomething more than ſuch à fentence would be required 
from us; and that the legiſlature in making this new proviſion meant, 
that the fact ſhould be enquired into, as all other facts are enquired into; 
that the relation ſhould be proved. by thoſe who were witzells to it, by 
thoſe who can prove the confeſſion of the parties to it, or by thoſe who 
can give ſuch other evidence as courts of criminal juriſdiction are au- 
thoriſed to act upon, Can any thing then be more obviouſly unſuitable 
to any ideas of juſtice, than that the enquiry ſhould be precluded by a 
record in favour of one of the parties, which might have been as favour- 
able to the other party, and which, if it had been, would not have been 
regarded? | 
f your lordſhips think fit to admit this evidence, and by ſo doing to 
rajſe a queſtion upon the effects of it, the gentlemen argue with ſome 
appearance of triumph, that this kind of ſentence is concluſive, for that 
there are various inſtances, in which ſentences. of theſe courts, in which 
judgments of other courts, have been held concluſive. For this purpoſe 
your lordſhips are furniſhed with a great ſtring of cafes, ſome of condem- 
nations in the court of Exchequer, ſome even from boards of Bxciſe, ſome 
from courts of Admiralty, ſome from. domeſtic and ſome from foreign 
courts, There has exiſted, and fitly exifted, ſuch a comity in the prae- 
tice of one court towards the proceedings of another, that, whether the 
court be foreign or domeſtic, the courts preſume, that what is done is 
rightly done, that there has been no colluſion, that there has been no 
fraud, that the judgment and decree is what it ought to be, the effect of an 
adverſe ſuit between adverſe parties. Preſuming the effe of ſuch ſen- 
tences, ſuch deerces and judgments, in civil cauſes to have been what it 
has been, ſtated to be, jt muſt have been upon the ſuppoſition and upon 
the preſumption that the ſentence or the decree has been fairly and rightly 
obtained: but if this degree of coneluſiveneſs were allowed to it in cri- 
minal eaſes, if ſych a ſentence were allowed to be concluſive, where the 
parties are unprepared in point of + vidence to impeach. it, and if ſuch were 
allowed to be the effect of it in ſuch à caſe in courts of criminal juriſ- 
diction, it would obſtruct the courſe of juſtice in a thouſand inſtances, 
and in effect operate to the repeal of this and many other wholeſome laws. 
In this: inſtence the miſchief would too be great if the policy of this Jaw 
be-queſtionablez. if that which we call a crime is an innocent action. If 
thete is no impropriety in the practice now brought under your lord- 
ſhips. conſideration, if polygamy deſerves encouragement inftead of a 
check; then in another character your lordſhips will do well to repeal the 
act; but do not do it in your judicial character. f G0 
My lords, caſes. may be ſuppoſed, and we are in a fituation that autho- 
Tizes-us, nay, not only authorizes but requires us to ſuppoſe, the groſſeſt 
caſes that our imaginations. can. furniſh. It is not difficult to ſuppoſe x 
caſe, in whieh- the direCteſt fraud upon the court may be practiſed by 
means, of the groſſeſt perjury, and yet through the eolloken of the parties 
it may de managed with ſo much dexterity, that it would be impoſſible 
to get at them; and in all theſe inſtances the eſfect I am now deprecating 
would be of courſe let in upon the eriminal juriſdiction of this country. 
My lords, I am perſuaded your lordſhips will not do this. In what 1 
have ſaid upon this point, I have anticipated in part the queſtion which I 
ſtated as the third in the order, in which I purpoſed to conſider the atgu- 
ment on the part of the lady at the bar. All her” courſel'have' attempted 
to contend for the concluſiveneſs of this ſentence; and they all mean; 1 
preſume, to inſiſt upon it as precluding am enquiry into the mode of ob. 
ain ing it. The other learned genilemen will exeuſe me; if I ſcem te have 
been leſs attentive to what fell from them, than to the ſceond coumſel on 
the! part of the lady. The fact is, I heard him more diſtinctſy than thoſe 
who preceded or followed him. He choſe to conſider this «& as not hays 
ing created a new offence, but as having ſimply varied the puniſhment 
— mode of trial of a known offence, which exiſted as the lay Mod then, 
I amat a loſs to comprehend, in what (enſe'this\can be conſidered as Hay- 
ing not oreated a new offence. This act declares ſomething to be 1 felony, 
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quirable into in the way in which other felonies are by faw enquirah!, 
into, in a caſe that was before only cognizihle as an offence ainſi wy 
canon Jaw, and enquirable into in a ſuit which had nothino for its ob. 
but the ſpiritual interett of the party. I conceive it to be a new oft Xs 
in the ſame ſenſe, in which alinoſt all the ſtatutable offences in this e 
try are new offences. This act has not only created a new offence, b 
[ conceive, aholiſhed an old one; for I doubt whether ic be now. 
tent for an eccleſiaſtical court to proceed to enquire into offences f 05 
ſort, if it were (as has been ſuppoſed) their practice before this 7 
the cuſtom of London, a cettain ſpecies of defamation is actionable th 5 
and upon that ground the temporal courts proceed in granting vs, 
tions to ſtay proceedings of the Spiritual Court in ſuch cafes ; ſo * _ 
hend the courts would do here, if the Spiritual Court proceeded pro 8 
animæ in a caſe of polygamy. My learned friend aſſumed, that this i wa 
tence would ſtop the proceeding of ſuch a cauſe in the Kecleſiafti 2 
Court, but referred to the learned doctors to make it out ; which the le. 5 
doctors, I preſume, not liking the reference, forgot to attempt: ſo it . wy 
as a point aſſumed, but not proved, that the Spiritual Court would as 2 
time entertain ſuch a ſuit, and that its progreſs would be ſtopped by ſ 5 
zntence. 5 
choly fituativn in which the lady will ſtand under this ſentence, if this 
proſecution proceeds, and in conſequence of it ſhe ſhould be treated 1 he 
diſagreeable way to which the act expoſes her. She will nevertheless a 
has been ſaid, after having been puniſhed as a married woman, be 2 
deſtitute of any advantage in preſent or future of that marriage ; ſhe c G 
| never claim any conjugal rights, nor (if her circumſtances did nor 0 

clude the neceſſity of her ſeeking it) could ſhe compel] any inden = 
from this gentleman during his life-time, nor can ſhe, if the ſurvives 8 
ſuppoſed huſband, ſupport any claim to his fortune. 1 

My lords, the huſband is in the ſame lamentable ſituation : it is equal! 

incompetent to him, while this ſentence ſtands, to derive an . 5 
tage in point of comfort during her life. time, or in point of ſueceſſion u a 
the death of the lady. It may beſo; bur if it is fo, it will not ** 
effect of the judgment your lordfhips will be to pronounce : it is th 
effect of thoſe practices between the parties which have produced this "Ih 
tence, and which have made this their ſituation and their ſtate. 95 

My lords, it will be time enough to conſider this queſtion, when the 
caſe ariſes, If ever this lady ſhould re-aſſume an inclination to eſtabliſh 
that relation, which in this ſuit ſhe has thought good to diſclaim 7 if 
it ſhould ever be the pleaſure of the earl of Briſtil to con ect himſelf as 
with this lady under the relation of an huſband; it will then be time enouvh 
to enquire, what they can or cannot make of ſuch 2 claim, or what the 
impediments are, which they will have to remove in order to eſtabliſh 555 
_ 5 neither 4 theſe caſes oe very likely to ariſe, it is immaterial 
| to go further into the enquiry of what may probab] 

ene of them. wet by a 
that it was very poſſible he might be led by this train of re ing i 
the conſideration of the effect af coll unn. Your rs _ 
mit me to remark, that the learned gentleman who ſpoke firſt upon that 

ſide of the queſtion, choſe to be perfectly filent upon this head. He did not 
ſeem to know that it would be likely to occur to us in the conſideration 
of this ſentence to ſuggeſt, that it was colluſtve ; for unleſs it were by an 
| alluſion to the caſe of Hatfield and Hatfield, the notion of colluſion, as 
making a part of this queſtion, did not ſeem to have occurred to 0 
Mr. Mansfield ſaw the certainty of the colluſion being introduced into the 
argument : to obviate it, he ufed three Cafes, two that had been mentioned 
before, and a third he introduced for the purpoſe. The firſt, in the order 
of time, was the caſe of Kenn in my lord Cote, which whoever reads, will 
ſee that the only point determined, and the only point to be determined in 
that caſe, was, that it was not competent for the party to traverſe an of- 


Tilte 
Oun. 


tion which adorns, and in many inſtances improves, the reports of that 
learned judge of the deciſions of his own dme. And this * that 
is attempted to be made of this part of the argument; that it was founded 
in falſhood; and therefore was upon the face of it culluſive, The falſhood 
was, that the party was in a condition, as it turned out by ſubſequent en- 
quity, to have made a better cafe than he did make ; and from thence it 
is to be taken for granted, that of purpoſe and deſign he abſtained from 
making that caſe that he did not make. Your lord ips know better the 
nature of buſineſs, than from ſuch a circumſtance to infer a fraud: the 
beſt- bottomed cauſes often miſcarry for want of that evidence, without 
which they cannot be ſupported; The next caſe, that of Morris and 


1 Febber, from Moore's Reports, ſeems to me to be ſtill Jeſs mat-rial or 


uſeful; p the purpoſe for which it is produced: that was the caſe of a d- 
vorce propter impotentian! viri, The parties marrying afterwards, fruit of 
each of theſe marriages was the birth of children. Ferhaps it may cccur, 
that that eireumſtance did not afford a very decifive and cluſive proof 
of the negative of the ground upon which that decree — 9 : it 
is not an impoſſible caſe, that what had happened might. happen, although 
the divorce was perfectly well founded in point of fit, But ſuppoſe it 
were taken for granted, that the child muſt of neceſſity be the iſſue of a 
mart who had been divorced propter 1mpatentiam ; yet that it mult of ne- 
ceſſity de inferred from thence, that this ſente ce was colluſiyely obtained, 
remains to be made out. I conceive that his caſe, any more than the 
one that preceded' it, does not afford a colour to ſay, that the queſtion of 
collufion and the competency of going into the queſtion of colluſiun oe- 
curred to the court in either of 'theſe two Cafes, In the caſe of Hatfuld 
aud Hatfield, a man, who, under colour. of being. the huſband of the 
woman, had taken upon him to releaſe ſome intereſt which ſhe was en- 
titfed to, and he claimed to be entitled to in her Tight, and the queſtion 
| turned upon the effect of that notion : there was afterwards a ſentence be- 
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kee. * Your lotd[Rips! predeceſſors in that cale could do no utherwile: 


Your Jordſhips heard a very pathetic deſcription of the melan- 


It occurred to the learned gentleman to confider, 


fence that had been found againſt him : all the reſt is chat ſort of lucubra- 
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han they did! they ſaw, that the deciſion in the court below was right, |. that ſentence, which ſhe had obtained by colluſion and fraud, adds, accord 


jd upon that ground they affirmed the decree. Now, what was the thing 
Jecreed, and the point in controverſy between the parties? The man, while 
he paſſed for this lady's huſband, took upon him to releaſe an intereſt, 
which it was not competent for him to releaſe, whether he had or not that 
character, the ſubject cf the releaſe being a legacy, left to her under a 
will, in ſuch terms as operated to give her in equity a ſeparate interelt, 
I need not contend, that in a ſeparate intereſt of the wife the huſband can- 
not controul or deprive the wife of it by any releaſe of his. A court of 
equity had decided againft the party claiming under the releaſe, which, 
.ccording to the ſettled doctrine of courts of equity, it was equally bound 
o do, whether the party releaſing had or had not married the woman 
whoſe intereſts were to be affected by it; and the queſtion (huſband or no 
huſband) was juſt as foreign to the. merits of that deciſion, as any thing 
that could be talked about in the cauſe. Totally therefore laying out 
of the queſtion all that had been ſaid upon the ſubject that was not neceſ- 
{ary to the deciſion of the caſe, the houſe of lords affirmed the decree of the 
court, becauſe they ſaw it had rightly decided the only point in contro- 
verſy between the parties. Theſe then are the caſes, upon the ground of 
which, and upon the ground of which alone, (for I have not been able to 
collect a fourth) your lordſhips are deſired to decline doing that in this 


inſtance, which we contend your lordſhips are bound in juſtice to do; 


that is, to let us into the enquiry by what means this ſentence was obtain- 
ed. The gentleman, particularly, who made this uſe of theſe three caſes, 
could not forget the familiar practice, which he is a witneſs to every day 
of the year, of impeaching the judgments of the courts of law, whenever 
they are impeachable upon the foundation of fraud and covin, It never 
becurred to a court in which ſuch a queſtion ariſes to refer the party who 
makes a complaint of a judgment fo obtained, to the court in which it was 
obtained, or to dire& him to inſtitute a ſuit to get rid of it ; he impeaches 
jt juſt when it affects him, and not further than as it affects him; beyond 
that, it is a matter of perfect indifference to him, whether it ſtands or falls; 
for the purpoſe of doing that, which alone he is intereſted in doing, the 
party, who would otherwiſe be prejudiced by ſuch a judgment, is con- 
fantly and daily permitted to ſay, that this was a judgment obtained by 
covin: this allegation is uſually formed into an iflue, and if that iſſue is 
determined in his favour, though the judgment ſtands as to every other 
perfon, guoad him it is avoided in the manner we are ready to avoid, this 
ſentence. It was ſaid, that the reaſon why creditors are permitted ſo to 
mold judgments ſet up to their prejudice by executors or adminiſtrators, 
who ſeek to cover effects in their poſſeſſion by falſe judgments, is, becauſe 
| theſe people cannot be relieved in any other form; it cannot be referred 
0 any other court. I am perfectly content to take that as the principle; 
then it remains, in order to ſupport this diſtinction, for the learned gentle- 
men among them to make out, that it is competent to his majeſty to make 
hinſelf a party to this ſuit in the Spiritual Court, or to inſtitute there, by 
his proper officer, a new ſuit to get rid of this ſentence. The gentlemen 
have not attempted it; it would be ridiculous; and I fancy I may preſume 
it will not be attempted : it is not competent, much leſs Ne for the 
king or his law-officers to go into that couft for a purpoſe ſo idle as this. 
Taking this then to be the reaſon why it is admitted in civil cauſes to 
cteditors to get rid of judgments, by which they are attempted to be in- 
jured, by ſhewing that they were colluſive and fraudulent, does it not fol- 
low by parity of reaſon, that it is equally proper that the ſame thing 
ſhould be done here, ſuppoſing that your lordſhips ſhould for a moment 
forget this to be in a criminal cauſe, in which the reaſons for ſo doing are 
ſomuch the ſtronger ? Another diſtinction between this caſe and that was 
attempted. It was ſaid, this is not the caſe of a third perſon complaining 
of an injury ariſing by $ ſentence, and wiſhing to avoid it ſo far only as 


it affects him; but it is a ſuit inſtituted for overturning the ſentence. I. 


apprehend” it is not ſo ; we contend for nothing but to Jay this ſentence 
out. of our way, as applied to the preſent ſubject ; juſt as you lay out of 
tle way a judgment between A. and B. where it is Sp ti to be uſed to 
the prejudice of C. After your lordſhips have convicted this oth if in the 
relult of the enquiry it ſhould. be proved, that ſuch is the juſtice of the 


eile, I do not know that the verdict or the judgment in this caſe will be 


evidence upon an enquiry into the ſame facts for another purpoſe, If the 


reſult of the preſent enquiry is underſtood to eſtabliſh the marriage, and to 


nullify the ſentence, it is becauſe the ſentence is in its nature, when it 
comes to be enquired into, really and truly null and void ; not becauſe 
tat ſuch is the effect of any operative power and force that belong to 
Your Jord{hips conviction, This is not a proſecution for the annulling of 

that ſentence ; this is a proſecution to ſubject the party to the puniſh- 
ment which is by law due to the offence charged upon ber: it cannot 
be attended with any other poſlible conſequence. Upon the ſame ground 


thatthe ſentence is attempted to be impeached here, it may be impeached 
"Very where, except by the parties, who may perhaps haye precluded 


temſelyes by their conduct from impeaching it. 


moment only to obſerve, that there are authorities on the other ſide ; as 
ippaed to civil caſes, two have been mentioned, The good ſenſe of both 


authorities, particularly of one, 1 ſhould apprehend eſtabliſhes. this 


Mopoſition clear of all controverſy ; for, when in the caſe of the action 
igunſt Con/tantia Phillips, of famous memory, it was determined, that 
Watever objections. would avoid a judgment in a court of common law, 
Wals be ſufficicnt to oyerturn a ſentence in the Spiritual Court, but none 
Aer; one ſhould have imagined that the propofition carried with it fv 
wie good ſenſe, that all the world ſhould feel it and adopt it. The 


lol sale is by the higheſt authority, and there the true uſe that is to be 


Mg oß a judgment in another court is aſcertained. and Ape r is evi- 
win it is ſtrong, evidence z but it remains, tgbe"expl; 
it remains to be laid out of the caſe ima Fauſe like this, and in a caſe 


Wen. In 


Me colluſion and that fraud. Why, Becauſe it was a fraud of her 
Has the learned judge, when he refuſed to permit her to impeach 


,e 


'My lords, as there are no authorities on the one fide, it remains for a 


ained ; and ſtil} | 


likethas of Whildpey where there exiſted a ground to impute colluſion and | 
Bbillibss caſe, it was not permitted to. her. to avail herſelf, 
auſe it was a fraud. of her 


the former huſband. or wife being alive. 


| . 


| 


ing to Mr. Ford's manuſcript note, that, * as againſt all others, whatever ob- 
jections would avoid a judgment in a cburt of law, would be ſufficient to 
overturn a ſentence in the Eccleſiaſtical Court.“ We deſire to overturn 
this ſentence upon no other grounds, than fentences and judgments in 
courts of Jaw are every day overturned by : they muſt continue to be ſo 
overturned in future; as long as there continues to be any attention to 
truth and juſtice in the deciſions of courts of judicature. I do apprehend, 
that your Jordſhips will not think, that I take an improper freedom with 
the ſentence, or the court whoſe ſentence it is; by deſiring that your lord- 
ſhips will by-and-by form an opinion of the purity of their proceedings 
by the ſpecimen that we ſhall give you of them, when we come to 
ſtate and prove the means by which this ſentence was vrocured ; and 
then perhaps your lordſhips will ſee no reaſon for raiſing it above the 
level of other courts, on which we are content to leave it. With your lord- 
ſhips permiſſion, I would ſupply an omiſſion I meant to have ſtated in its 
proper place; the caſe of Robins and Crutchley, A Mrs, Robins com- 
menced an action of dower, claiming a ſhare of the ſucceſſion to her ſup- 
poſed huſband Mr. Robins : this lady had been claimed to be the wife of a 
tir William Wolſiley. Sir William „upon the ſuppoſition that ſhe 
was his wife, had inſtituted a ſuit in the Spiritual Court, probably with 
an intention to get rid of her, charging her with having committed adul— 
tery with Robins ; in the courle of that enquiry in the Spiritual Court, it 
came out to the ſatisfaction of the court, that the was the wife of Robins 
and not of fir William This ſentence was introduced in plead- 
ing in this cauſe of dower for the purpoſe of repelling a denial on 
the part of the heirs of Mr. Robins, that ſhe bore any relation to them or 
to their anceſtor, Jo that replication there was a demurrer, which brought 
under conſideration of the court of Common Pleas the effect of this ſentence 
ſo pleaded. The opinion of the court of C:mmon Pleas was to allow that 
demurrer ; and though the point decided may perhaps be only this, that 
that ſentence could not avail the party in that form of pleading ; yet I con= 
ceive that point muſt be very erroneouſly decided, if the fentence were of 
the deſcription which has been attempted to be paſſed upon your Jord- 
ſhips : for if it had been underſtood to be concluſive and precluſive of all 
further enquiry, moſt undoubtedly it would have been a proper ſubject to 
be introduced in pleading as a bar to any farther enquiry, Your lordſhips, 
by looking into the only report in print of that caſe (Mr. Serjeant il ſon's) 
will find, that the learned judges of the Common Pleas, who decided it, 
ſeemed to be agreed in thinking, that it was very far from an eſtabliſhed 
point, that this ſentence was concluſive, that the queſtion could only be 
tried upon the iſſue ne ungues accouple, which your lordſhips know to be 
the only proper iſſue in a queſtion of dower, and that iſſue muſt be deter- 
mined by the biſhop's certificate. Now we are told that this ſentence is 
juſt equivalent to the certificate of a biſhop : this was ſo far from being; 
the opinion of that court, that they leave to the biſhop to judge for him 
ſelf, what regard he would pay to that ſentence on the point which he 
was to certify. 


Doctor Harris, 


My lords, „ 

It would ill become me at this time, after the points which have been 
propoſed have been ſo fully diſcuſſed by the gentlemen who have gone 
before me, to take up much of your lordſhips time, ; 

There are two queſtions, as "B66 be before your lordſhips; 

The firſt of them is, whether a ſentence in « cauſe of jactitation can 
be given. in eyidence, as an abſolute bar to a proſecution by the king! 
and the other is, whether, on ſuppoſition that a ſentence in a cauſe of 
jactitation can be given in evidence, it will afford a complete defence; ſo 
that no proofs whatever can be admitted afterwards in order to counteract 
and impeach that ſentence ? 9 | 

How theſe queſtions come before your lordſhips, whether properly or 
improperly, is not for me to argue. It is out of my profeſſion to ſay any 
thing about them; but as the gentlemen on the other ſide have been pers 
mitted to ſtate them and argue on them, it is certainly neceſſary that 
they ſhould alſo be diſcuſſed by the counſel for the proſecution, 

n regard to the firſt queſtion, I ſhall not trouble your lordfhips long, 
becauſe the diſcuſſion of it relates principally to the practice of courts of 
law, but ſhall more particularly attach myſelf to the conſideration of the 
ſecond ;. as I ſhall in ſo doing have an opportunity to ſay 4 word or two 
in anſwer to what the gentlemen have urged on the other ſide, who are 
of the ſame 'profeſſion, and practiſe in the ſame courts where I have the 
honour to attend. . ane 

In reſpect to the firſt queſtion, whether a ſentenee of jactitation is an 
abſolute bar, and can be offered as ſuch to a ſuit at the proſecution of 
the king, it is to be obſerved, that anciently the whole cognizance of / 
marriage, with that, of the crimes attending it, was veſted in the eccle«. 
ſiaſtical courts: but,.thoſe,.courts being either remiſs in the exertion of 
their juriſdictions, or, more probably, wanting power to inflict an ade- 
quate puniſhment ſufficient to ſtop the growth of the increaſing evil, and 
the legiſlature, for conſticutional reaſons, being both unwilling and un- 
able to inveſt them with more authority than they then had, the aid of 
parliament became abſolutely neceſſary ; and the ſtatute of James the firſt, 
on which the priſoner ſtands. indicted, was. accordingly made ; by which 
it was enacted, that if any perſon being married Gal marry another, 

e f | offence ball bi fan. 
Before this ſtatute, the eccletiaſtical courts had the copnizatice of the 


crime of taking. ſecond: wiſe, or a ſecond. huſband, whillt the fest wie 
or firſt huſband. was living; but the ſtatute, as [-underſtand;-takes thavi” 
branch of the juri diction, namely, the power of infligi puniſn - 


ment whatever on a per ſon guilty of pol „ intirely from the ecelr- 
ſiaſtical courts inſomuch, chat, if at this time a proceſs'was to iffus- 
from an Ecclſtaſtigal Court in order to call ar y per ſon to account fur 


K an 
bigamy or polygamy. (wWhichever it may termed), the cited might 
obtain a p:ohibition END? ante ight 


9 4 


a ſuit, 


judges of, the temporal courts to ſtop fuch _ 
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a ſuit, in the ſame manner as a prohibition may be obtained in caſe of | 
proſecution in an eccleſiaſtical court for perjury not committed in that 
court, or for any other crime puniſhable by a Kae Now, my lords, 
it is evident; that the one court has loſt what the other has gained, in 
reſpect to the offence of bigamy ſo that the temporal court, or rather 
your lordſhips, are able to judge of bigamy, and of every eccleſiaſtical 
matter incigent to that branch of ſpiritual juriſdiction. It may here be 
obſerved; that a jactitation cauſe is deſcribed in our books of practice to 
be a ua defamatory ſuit; and moſt certainly it is ſo, and nothing more, 
when a perſon libelled againſt in jactitation confeſſes the boaſting ; as, 
when a man cites a woman for boaſting, and ſhe acknowledges the jacti- 
tation ; for the cauſe ends here, and is ſtrictly of a defamatory nature. 
But I d6 not mean to deny, when the defendant undertakes to juſtify, 
that the cauſe then becomes truly matrimonial ; for the ſentence will 
then neceſſarily be, either that the parties are man and wife, or that the 
plaintiff's or party agent is free from all matrimonial contracts, guantum 
nobis conflare potuit, or as far as to us as yet appears. But though a ſen- 
tence in theſe words may have frequently been adjudged [as in „ and 
Bow,' Carthew 225—and in Clews and Bathurſt, Strange 960.] to be bind- 
ing on the temporal courts in caſes of property, till reverſed; yet it by 
no means follows, that ſuch a ſentence can amount to an acquittal of 
the plaintiff from having any farther evidence brought againſt him, the 
very words, as far as to us yet appears, implying the contrary, and evincing 
that farther proofs may legally be adduced in the proper court. The 
words of the ſentence ſpeak ſufficiently for themſelves : there is no oc- 
caſion to have recourſe to authorities froni books. Let it be ſuppoſed 
for a moment, that the antient juriſdiction remained in the eccleſiaſtical 
courts, and that they poſſeſſed their former power; is it poſſible to con- 
ceive, that a ſentence like the prefent, pronouncing a woman to be a | 
ſpinſter, as far as to the court as yet appears, could be a bar to a ſuit 
in the ſame or in another ecclefiaſtical court againſt the ſame woman 
for polygamy ? If it could be a bar, it would amount to an acquittal, till 
the ſentence in the civil ſuit had been reverſed ; which would be ſub- 
verſive of juſtice, by making the commiſſion of an undiſcovered crime in 
one court a ſhelter againſt the puniſhment of that very crime in another, 
If the doctrine now contended for ſhould prevail, that the offering of a 
ſentence in jaCtitation, pronouncing the party agent free from matrimony 
as far as it as yet appears, is an abſolute bar to a criminal proſecution, 
there would be an opportunity on every indictment for polygamy to de- 
feat the ſtatute: for in the caſe of a woman marrying two huſbands, if 
the firſt huſband ſhould conſent to a colluſive ſuit, the wife would have 
nothing to do but to cite the firſt huſband into an eccleſiaſtical court for 
jactitation, if ſhe apprehended a proſecution on the ſtatute; and then, 
either on confeſſion of the boaſting by the firſt huſband, or on his failing 
to prove his marriage, if he undertook the proof, a ſentence would be 
obtained, which would intirely defeat the ſtatute. That this houſe | 
. ſhould give a countenance to a doctrine of ſuch tendency, is not to be 
imagined. It would. be ſo far to reſtore the eccleſiaſtical courts to their 
former authority, as to put it in the power of evil-diſpoſed perſons to uſe 
thoſe courts to the defeazance of the ſtatute, without giving back to the 
ecclefiaſtical courts a juriſdiction to puniſh the crime of polygamy, 
which would thus go unpuniſhed : it would be to render thoſe courts in 
this reſpect W without affording them an opportunity of being 
uſeful; and it would in effect be to deftroy a law in your lordſhips ju- 
dicial capacity, which had formerly on the matureſt conſideration been 
eſtabliſhed in this houſe as a part of the legiſlature. aj 
It would now be improper for me to detain your lordſhips any longer 
on this queſtion, Which has been ſo ably and fully diſcuſſed already; 
and I. ſhall truſt, that your lordſhips cannot be prevailed on to declare 
the ſentence in jactitation concluſive upon this high court, or to ſuffer it 
to be read judicially as a ſtop to any evidence which may be brought as 
ee of the marriage of the lady at the bar with Mr. Hervey, now ear! 
of Briffal. aa, | | TY le 
a Bron ſuppoſition that the ſentence may be permitted to be judicially 
read, it may be neceſſary for me, in contradiction to what the gentlemen 
of my own profeſſion have aſſerted, to trouble your lordſhips with a word 
or two in the briefeſt manner I am able, in order to ſhew, that evidence 
of a particular kind may be given in all courts, and at all times, to 
rebut a ſentence in jactitation in disfavour of matrimony, for the pur- 
poſe of relieving an injured party and of puniſhing the guilty. 
It is a general rule, which is not to be denied, that reſpect is due from 
one court in England to the deciſions of another, and that comity is due 
to the deciſions of all foreign courts ;' and it might be more accurate and 
more ſtrictly true to ſay in general, that one court in England is bound 
by the judgments and ſentences of another; but the generality of this 
rule does not exclude an exception, which in gen . a proof of its 
generality: for, under circumſtances, evidence of every ſort, parole as 
well as inſtrumental, may be received in one court to affect a ſentence 
in another. Fraud in a fingle perſon, and colluſion, where there are two 
or more, may be given in evidence in the ſame court in a different ſuit, 


i, 


or in another court, to affect the parties to a ſentence ; and of courſe to | 


affect the ſentence or judgment itſelf in ſome degree. | 
It is true, that by the eccleſiaſtical law, a ſentence in any caſe obtained 
by colluſion may be declared void in the ſame court in which it was pro- 
nounced, by means of a ſpecial ſuit for that purpoſe; and moſt certainly 
at the ſuit of a perſon; having an intereſt, who could not even have inter- 
vened at the time when the ſuit was pending; and ſuch was the caſe of 
lady France; Meadris, who had no intereſt in the years 1768 and 1769, 
when the ſuit of jactitation was pending: but it does not follow, becauſe 
2 a {ſentence obtained by colluſion may be annulled in the ſame court where | 
it was pronounced, that ſuch ſentence may not be impeached by any 
means whatever in another court, 0 | 
I hall not, in proof of what I have advanced, detain your lordſhips 
| - with a repetition of the partieulars of Fermor's caſe, as reported in the 
-*, third part of Cole's — — I ſhall only obſerve, that it was 4 caſe de- 
pending in the court in the 44th of Elizabeth, before ſir Thomas 


* 


Egerton, the then lord-keeper, in which Richard Fermor complained, that 


Thomas Smith the defendant was his tenant, and had levied a fine With 


proclamations, in order to bar him of his inheritance, by covin and 
practice. The lord-keeper, confidering on one ſide the miſchiefs which 
might ariſe from ſuch practice, and on the other ſide conſiderino that 
fines and proclamations are the general aſſurances of the realm, referreq 
the caſe to the two chief juſtices, Popham and Anderſon, who, [ter 
conference, thought it neceſſary, that all the juſtices of EAR * 
barons of the Exchequer ſhould be aſſembled: they aſſembled according 
and it was at length reſolved by the two chief juſtices and barons 46 
Exchequer, except two, that Richard Fermor was not barred by the fine 
with proclamations. The lord-keeper, fir Thomas Egerton, commended 
the reſolution of the judges, and agreed with them in opinion. 

The precedents and reaſons, on which the above-mentioned Opinion 
was formed, have already been ably related, and are well known to ſome 
of your lordſhips: it may ſuffice on my part to add, that a fine, the mot 
deliberate (for it is five years in completing) and of courſe the moſt ſolemn 
of all judgments, was not deemed, in the opinion of the lord-keeper ang 
ten of the judges, to be of weight ſufficient to proted a colluding party: 
but was ſuffered to be impeached by the admiſſion of evidence in anode 
court than that where the fine was levied, in order to afford relief to an 
injured man. 

It is ſaid by lord Coke in the ſame Report, that all acts eccleſiaſtical a; 
well as temporal ſhall be avoided by fraud and covin. And indeed if one 
temporal court is bound in juſtice and law to pay no regard to the judg- 
ment of another temporal court under the circumſtances above deſcribed 
can any reaſon be given, why the ſentence of an eccleſiaſtical court in ſuch 
a caſe ſhould be treated with more reſpect by the temporal judges, than 
they are obliged to pay to the judgments of their own courts ? 

But to the honour of the temporal courts it muſt be ſaid, that, as far as 
it is in their power, they lend their aid to the eccleſiaſtical courts in cafe 
of covin and colluſion, by permitting the eccleſiaſtical courts to try 
ſuch fraud, even when committed in the temporal courts, as incidental 
matter. 

The caſe alluded to is in Moore's Reports, page 917, Lid and 
Maddox. | | | 

Mr. Lloyd a legatee ſued Maddox the executor of the deceaſed in the 
Spiritual Court for his legacy. The executor alledged, that all the teſ- 


tator's effects had been recovered from him the executor, in a court of 


common law, by a creditor of the teſtator. The legatee alledged in his 
turn, and undertook to prove in the eccleſiaſtieal court, that the recovery 
at common law was in conſequence of colluſion or covin between a pre- 
tended creditor and the executor, And, upon the admiſſion of this plea 
in the eccleſiaſtical court, the executor applied to the temporal court 


for a prohibition, which was denied, 


And from this it is evident by neceſſary inference, that the temporal 
courts muſt have deemed themſelves competent to judge incidentally of 
covin-or colluſion committed in a ſpiritual court, in order to relieve an 
injured party or ſuitor in a temporal court, | 
When this liberty taken by one court with the apparent judgment of 
another, under circumſtances, comes to be conſidered, it ſeems to be 
founded on the ſtrongeſt reaſon :. for when a judgment has been pro- 
cured by a colluſion of parties, though it muſt ſtand on record, and may 
not, I grant, be actually expunged or taken from the file, but by the court 
in which it was given; js it 1s certainly a mere nothing to thoſe, wha, 
not being privies, can ſhew it falſe and covinous, It is a ſentence in 
which the judge had never an opportunity of doing real juſtice—and is 
undoubtedly, what it has been juſtly ſtiled by a writer on the civil law, a 
ſtage- play, a prophane mockery, or any thing but à judgment. It is not 
to the diſrepute, but to the honour of a court, as * as to the beneſit of 
the publick, that ſuch a fraud ſhould be detected. The upright judge 
mult of all things wifh it. — And confident I am, that to diſcover ſuch a 
profligate proceeding (from which no human wiſdom can protect the 
greateſt judicial abilities) could never be conſtrued into a breach of 
comity between one judicature and another ; but, on the contrary, mult 
be conſtrued by the deceived court as a vindication of its purity, and a 
reſcue from an attempt to load it with diſcredit. | 
| 1 muſt now own, my lords, when I was informed that doctors of the 


civil law were, by the permiſſion of your lordſhips, to attend on the part 


of the lady at the bar, and a brief was given to me on the part of the pro- 
ſecutor on that account, that I was apprehenſive of what might be quoted 
from ſuch miſcellaneous books, as the digeſts, the code, and the decretals, 
in favour of colluſion, and to ſhew how honeſtly it might be practiſed 
under particular circumſtances. Nothing however of this kind has been 
urged ; and 1 have not myſelf, from any inſpection of the titles and text 


of the civil and canon law, de colluſſone detegenda, which treat principally - 


of colluſive cauſes between mafters and ſlaves, and between certain of the 
clergy in order to defraud the Jaity, been able to gather any other idea than 
that colluſion between-parties to a ſuit is a very high offence; and ſuch 
a one, I make no doubt, for which colluding parties might now be art!- 
cled againſt in the Eccleſiaſtical Court, where the inſult was offered, at 
be puniſhed at diſcretion by'ecclefiaſtical cenſures. But a particular dil 
cuſſion of the nature of the offence committed by parties colluding in 3 
cauſe, how that colluſion is to be treated when diſcoyered, and what 
operation the diſcovered colluſion will have upon the ſentence, is rather 
to be expected from later writers, and ſuch authors as Menochius in bis 
Conſilia, or Seaccia de re judicata, than from the laws in the text of the 
civil and canon law. W f 
And theſe authors agree in general in ſayings, quod lata ſententia per al- 
Iufionem bobenda e pro non- ſentemtia, et quod alits non nocer, quamvis, ſub 
colluſione,” noceret.” Nam fatta collufime cum ad ver faris (lays Scaccia] ſenter. 
tia non prodſ adverſus tertium ; vel quia tertius erat citandus, et tunc vi 
non prodeft ſantonria, etiamſ# cum obtinuiſſet ſincere. es 
And when an executor. {for example] defirous of proving his teſtator's 
will, omits to cite one among others of the next of kin; for in that © 
the omitted perſon may, if he thinks it for his intereſt, oblige the Execion 
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ave the will de node at a ſubſequent time, the ſentente eſtabliſhing | her houſe was robbed by Farr and Chadwick, who had got legal poſſeſſion, 


ve will under the proceſs, by which one of the next of kin was omitted, 
— to him in the true ſenſe of the expreſſion, Res inter altos acta. 
ame author proceeds by adding, ; 

Won erat citandus, quia cauſa ogebatur cum legitimo cotradigtvre; et tune 
rats fententia fu. Het lata ine colluſcne, tertio noreret; tamen, fi fuerit lata 
55 nem, non nocebit. | | 
4 his may be explained 75 the following ſuppoſed caſe ; If an executor 
to prove his teſtator's will ſhould cite a// the next of kin regulatly, but 

1d collude with that next of kin to whom the management of. the 
(uit was intryſted, and prevail on him to feintplead, and not put forth 
vis frength on account of ſome private bargain, and by this covin eſtab- 
liſh the will; 3 though the ſentence in this caſe would have bound 
the legal contradictors, who had been all called, and alſo all other perſons 
whatever, if there had been no colluſion, it ſhall nevertheleſs not bind 
the injured part of the legal contradictors, on a proof made of the con- 


certed fraud. 


8 


I muſt be allowed, that theſe writers have not (as far as I have been 
ble ts obſerve) made mention of the place or court where a ſentence 
colluſively obtained is to be ſet aſide; and if an actual ſetting aſide or 
total reverſal is meant, there is no doubt but that this muſt be done in 
the ſame court where the parties colluded, and in no other, 

But if it is only aſked, where and in what court evidence is to be re- 
ceived to relieve an injured perſon, who was not a party to the colluſion ? 
my anſwer is, that it is plain from theſe writers, as well as from reaſon, 
that it is to be received in every court. 

The courts of civil law, known to theſe writers, hear in the ſame court 
ind Under the ſame juriſdiction cauſes of property, and alſo accuſations 
which affect the life of the accuſed, exactly in the ſame manner as our 
fdniiralty-courts in England did before the 28th of Henry VIII. And 
therefore when Scaccia and other writers, who entertain the idea of the 
ſame court having both civil and criminal juriſdiction, ſay that a ſentence 
obtained by colluſion is to be regarded pro non ſententia, their meaning 
fairly taken muſt be, that ſuch a ſentence would be effectually avoidable, 
or rather diſregarded every where, on a proper proof made of the fraud by 
which it was obtained, | | 
Im aware that the caſe of Mayo and Brown was quoted by the advo- 
cates on the other fide, as a Jate inſtance, in which the preſent judge of 
the Prerogative Court, Sir George Hay, whoſe decrees will always have 
great weight, was of opinion, that he could not in his court receive evi- 
dence of a ſentence having been obtained by colluſion in the court of the 
biſhop of London. e 
The caſe, in brief, was as follows: a 
„One Mes. Hilmer died inteſtate, and Mr. Brown, as her huſband, ob- 
tained the adminiſtration of her effects. Lady Mayo had proved herſelf to 
be the daughter of Mrs. Ailmer, and had cited Brown to bring in the ad- 
miniſtration, and ſhew cauſe why it ſnould not be revoked, as unfairly 
obtained.” Broton proved his marriage to Mrs. Ailmer beyond a doubt; 
but lady Mayo then alledged, that Brown had been married to one Ellen 
Cutts, who was living at the time of the fat of the marriage of Brown with 
Hilmer, "Brown anſwered, that Ellen Cutts did once make pretenſions to 


. him; but that in a ſuit of jactitation, brought by him againſt her in the 


court of the biſhop of London in 1732, ſhe was enjoined ſilence by ſentence; 
and he was pronounced free from any matrimonial connexion with her. 
To this lady Mayo replied by plea, that the ſentence had been obtained 
3 between Brown and Cutts, and deſired to be ſuffered to prove 

Allegation. 2 | i wt 

Many of the arguments were then uſed which have been made uſe of 
on the preſent occaſion ; but the judge did not, as I underſtand, reject 
the diftinQion between receiving evidence in favour of an injured per- 
ſon, and being able to annul the ſentence, and abſolutely deny his 
authority to admit lady Mayo's allegation, but only appeared to make 
choice of the method of ſtopping the cauſe in the Prerogative Court till 
lady Mayo had applied to the biſhop of London's court for relief: and in 
ſodoing he laid great ftreſs on the note in the margin of e 1e Re- 
parts, page 981, where it is ſaid, that the chief juſtice of the Common- 
Pleat, in the caſe of Prudbam and Phillips, held a ſentence in the Eccle- 
laſtical Court to be concluſive, and would not receive evidence of fraud 
orcolluſion in obtaining it. But it is evident from the very able manu- 
ſcript note of the caſe of Prudbam and Phillips by the late Mr. Ford, whoſe 
learning and accuracy are too well known to ſtand in need of any en- 


| comtum, that the only reaſon why chief juſtice MWilles refuſed to ſuffer 


Mrs. Phillips to relieve herſelf by giving a proof of colluſion in the biſhop 
of: London's court, was, becauſe Mrs. ble herſelf was a party to that 
ſuit in the Eccleſiaſtical Court: ſo that in truth and fact the decree 
made in the Prerogative Court in Aye and Brown, appears to have 
been founded more on the uncertain authority of the note in the mar- 


not hr John $trange's Reports, than on any other precedent, 


Now if a ſuggeſtion of fraud in a ſingle perſon, or colluſion between 
many, affords a foundation for a court, in which cauſes of property only 
ae decided, to receive evidence that ſuch fraud or colluſion was uſed 
in obtaining a ſentence in another court which has juriſdiction in caſes of 
property, it becomes neceſſary, à fortior!, that a court, held for the pu- 

ent of criminals, ſhould admit evidence to ſhew that a fraud or 
has been committed in a court of civil juriſdiction: and there 
Wrong inſtances in the law of England to ſhew, that civil judgments 
ave deen regarded not only as of no weight toexculpate in criminal pro- 
utions, but on. the contrary as aggravations. e 
he caſe of Forr in Kelyng's Reports is one of many ſtrongly to this 


* 


hand Farr, having an intention to rob the houſe of Mrs. Stonier, 
told an attorney that Ms. Stanier was his tenant, and he could not make 
gut his houſe; the attorney proceeded regularly in a cauſe of ejeCt- | 
ment; and one Eleanor Chadwick, an accomplice with Farr, having 
mere” falſely that ſhe had ſerved Stanier with a copy of a declara- 
en t was obtained, a writ iſſued, the woman was ejected, and | 
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Farr and Chadwick were afterwards indicted at the O/d- Bailey; and on 


proofs given of the facts, it was agreed by lord chief juſtice Hyde, fir 


John Kelyng, and Mr, juſtice Wild, that though the priſoners made uſe of 
the law, and the officers of the law, yet as this was done in fraudem 
legis, the courſe they had taken was ſo far from excuſing the robbery, 
that it heightened the offence by abuſing the law. Kelyng's Reports, page 


„44. | | | 

There is a ſingle caſe on the other ſide, the. King againſt Vincent, report- 
ed in. Strange, 481, where it is ſaid; that Vincent was indicted for forging 
a will of a perſonal eſtate; and that the forgery was proved at the trial, 
but that Vincent having produced the probate, it was held to be conclu- 
ſive in ſupport of the,will. 

This opinion is ſaid to have been given in the 8th year of George I. 
and no ſubſequent caſe has been quoted in ſupport of it ; but numbers of 
other caſes have been quoted by the counſel againſt the lady at the bar, 
where the unfortunate priſoners have been found guilty of forging wills, in 
part upon the ſame evidence (namely, the wecken on which the very 
fortunate Mr. Vincent was acquitted, 

Among others cited from the State-Trials and Sefſien- Papers, the caſe of one 
Stirling has been mentioned; and a ſtronger to ſhew the abſurdity of the 
doctrine held in the King and Vincent could not well be imagined. One 
Mrs. Shutter, being known to have money in the funds, Stirling forged a 
will for her. He gave conſiderable legacies to ſeyeral, but to himſelf he gave 

ol. only as executor; for it was ſufficient for his purpoſe to get poſſeſhon, 


in order to make her whole fortune his own. He obtained a probate from 
the Prerogative Court, and endeavoured to receive her ſtock at the South-. 


Sea-Houſe, but was diſcovered in the attempt, and indicted for the for- 

ery, 
in the King and Vincent, the ſight of the probate ſhould have inſtantly oc- 
caſioned the acquittal of the priſoner ; for though Mrs. Shutter herſelf was 
alive, and appeared in the court, yet witneſſes muſt have been neceſſarily 
produced to prove her identity; and ſuch evidence, according to the 
doctrine in the King againſt Nauen, ought not to have been admitted 


againſt the probate, which ought to have been concluſive. The priſoner 


however was convicted. 


But admitting for a moment, that the caſe of the King and Vincent 


was legally determined, it does not ſeem to apply in the preſent inſtance, 


unleſs it could be ſhewed, that the proſecutor offered to give evidence of 
colluſion in obtaining it, and was not permitted ſo to do; for it was ſaid 
by one of the civilians, that the probate iſſued in that caſe by a decree of 
the Eccleſiaſtical Court, and not in common form. If it did ſo iſſue, it 
is to be preſumed, that ſuch decree was made between parties truly ad- 


verſe, till the contrary is made to appear; and the contrary was not at- 


tempted to be proved. And it muſt be confeſſed, if the parties to the ſuit 
in the Prerogative Court were truly adverſe, that then the fraud either 
was or might have been in proof before the original proper court: and 
this might have afforded ſome colour for ſaying, the man ſhall not be put 
twice upon his trial for the ſame offence; though ſuch an argument 


could only have been ſpecious ; for when the queſtion in a court ef civil 


juriſdiction is, will or no will, died or no deed, and a forgery is detected, 
the perſon who committed that forgery muſt be tried for it in another 
court and by another proceeding, or he will never be puniſhed as the law 
of England directs. | ; 


It may be here proper to obſerve, that no one caſe has been men- 
tioned by the gentlemen on the other ſide, where, in any court of civil 
or criminal juriſdiction, a proof of colluſion in another court had been 
offered by a proper perſon, and not received or rejected. The caſe of 
Hatfield and Hatfield in the houſe of lords, in the year 1727, has been 
anſwered by all the counſel who have preceded me, by ſhewing that col- 


luſion was not at iſſue in that caſe. And in the caſe of Kenn, 7 Cole, ſo 
much inſiſted on by doctor Wynne, there is no mention nor the leaſt hint 


given of fraud, covin, or colluſion. In that caſe, Chriſſopber Kenn had 
iſſue Martha by Elizabeth Stowell ; but he afterwards obtained a ſentence. 


in a cauſe of nullity againſt Elkzabeth Stowell, as having been. married 


to her infra nubiles annos; and the marriage was pronounced void in an 


eccleſiaſtical court. | 


Martha, the daughter of that marriage, in order to make her 


title to her father's eſtate, was afterwards permitted, and probably thro? 
ſome miſtake or haſte in the court of Wards, and without hearing coun- 


ſe], to give evidence that Kenn and Stowell her father and mother were 
intermarried. But according to lord 
Cat“ i Report, the court of Wards agreed, that as the eccleſiaſtical * 


not infra nubiles annos when the 


ſhould be credited 


had decreed the marriage to be void, his judgment 
of conſent, and 


although the parties were proved to have been of the a 


although the foundation was falſe on which the ſentence had been 
grounded; inaſmuch as the court of ard would not examine into the 


cauſe or reaſons of the ſentence, whether true or falſe. 5 | 


From all which nothing farther is to be collected, than that a ſentence 
in the Eccleſiaſtical Court is to have full credit given to it as long as it 
ſubſiſts unrepealed ; and that it is not to be overturned in the ſame court 
where it was given, or by any other, on account of error and miſtake 
in law or fact; and this is certain law: but it is to be obſerved, that 
the parties divorced had been long dead before the ſuit was commenced,/ 
and that there is not the remoteſt hint or ſuggeſtion, through the whole 
caſe, that the Eccleſiaſtical Court had been deceived by any fraud or col- 


luſion between the parties litigant. 


As to the caſe of Prudbam and Phillips, the counſel for the lady at the 
bar were certainly led into a miſtake by the note which I have already 
mentioned, inſerted in the margin of Strang“ Reports, page 961. and 
r. Ford's manuſcript, Which is of un- 
doubted authority, and from which it appears that one Mr. Prudham, as 
a creditor, brought an action of debt in 1737, againſt the well-known 


R Conſlantia w 9 e . 
Mrs. Phillips gave in evidence her marriage with Mr. Muilman. 1. 
Mr. Prudbam produced a ſentence annulling that marriage, i paged of 


were not aware of the note in 
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having been received in, this kingdom 


have ſhewed an utter abhortence of this doftrine- of the church of 
. Rome; yet it is not to be wondered at, that the antient canoniſts, who. | 
were to a man of the religion I have juſt mentioned, and had the framing 
code eceleſiaftical ſhould fo fabricate or bend the law, as to ren- 


nullity, on account of a prior. marriage with one De 
marriage with Muilman;—and ſo it was agre 
Phillips might aud in - ſentence, 
and fo to avoid'it, as judgments are daily avoided, by replications of 
fraud. 4 f : ; | f 064 e 1.19 

"Reſolved, on great debate, that the eccleſiaſtical law was part of the 
© law of the land, and that ſentences by their judges were in matters of 
« ſpiritual juriſdiction of equal force with judgments. in courts of record 
and in courts of equity: but that whatever objections would avoid a 
judgment, the fame would be ſufficient to overturn: a ſentence in the 
« $piritua} Court, but none other. That fraud uſed in obtaining judg- 


© ments was a deceit on the court, and hurtful to ſtrangers, who, as 


they could not come-in to reverſe or ſet aſide the judgment, muſt of 
« neceſſity be admitted to aver it was fraudulent. + 1 b. 
- © But that Mrs. Phillips had been a party in the cauſe in the Eccleſia- 
© iftical Court, and whether the: was impoſed upon, or joined in de- 
© 'ceiving the Eeclefiaftical Court, this is not a time or place for her to 
© redreſs herſelf.” | ENG un 
Now, although Mrs. Phillips was not in this caſe allowed to alledge, 
that the ſuit in the Eccleſiaſtical Court annulling her marriage was col- 
lyfive, yet the reafon on which the court refuſed to allow her ſo ta do, 
namely, her having been a party to the colluſive ſuit, amounts to a full 
proof, when joined with the other doctrine laid down by the court and 
related in the cafe; that any perſon not having been a party would at all 
times be permitted in a court of common law or 2 to alledge fraud or 
colluſion to have been practiſed to his injury in an eceleſiaſtical court. 
Ona the whole therefore it appears beyond a doubt, from the inſtances 
which have been given, that in elvil caſes a ſtranger is admitted in one 
court to alledge and prove in his defence, that a ſentenee to his -prgjudice 
has been pronounced in another court by means of fraud: and colluſion; 


and that a proſeeutor in a criminal proſecution is conſtantly permitted 


to do the fame. M250 5 20 
Taking it then for granted, that this in general muſt be conceded, 
it only remains to inquire, why evidence, if neceffary, ſhould. not be 


admitted to deſtroy the force of the ſentence in the preſent caſe, in favour! 


of the crown and of the public, ' who were not parties to the jactitation 


ſuit between Mr. Her vey and the ba 


in other terms, to inquire why a ſemence of jactitation of all ſentences 
ſhould be ſo highly diitinguifſhed on account of its warth and ſtability, as 
to be held forth as an exception to the general rule, and as the only ſpe- 
cies of ſentenee whieh ought to be ſo favoured and honoured by being 
regarded as conclufive. den at i unn an ein 


That the proceedings in the Eceleſiaſtical Court are often rather of 


longer duration than could be withed, is not to be denied; and that this 
principally ariſes from the namber of poſſible appeals under particular 
circumſtances from the firſt hearing of a cauſe to what in general cafes 
may be termed the laſt, is equally true. if $314 
When a' ſentence [for example] given in 2 cauſe of jactitation, in 
which marriage Was at iſſue, has paſſed through all the ſtages of appeal, 
the cauſe is flill Hable to be opened de nous in favour of matrimony; as 


iF nothing had been done. - Was this poſſible: projixity of proceeding, | 


and were theſe opportunities of appealing, an impediment: and [ſafeguard 
againſt 'collufion ene vf the doctors has gravely all 
I do net deny that à cauſe of jactitation mult of all e 
to de the moſt immaculate and moſt free from the ſtain of fraud. But, 
when it anſwers the purpoſe of parties to collude, is it to be preſumed 
that thoſe, 'who could begin à cauſe colluſſvely, would ſcruple to carry 
it on from one court to another, till they came to the end of their jour. 
ney, if it was neceſſary ſo to do to obtain their end ? The truth however 
is, that ſeveral appeels' art not abſolutely. neceſſary z and that, when 
there is colluſion: in a cauſe, there is either no appeal, ar an oſtenſible 
one only, whiebh is always ſubducted within a convenient time; and the 
8 beſt know, whether an appeal from the ſentence relied on in 
preſent caſe was ſubduQed or not. A ſentence in jactitation pro- 


nounced in disfavour of matrimony is defined to be tranſitoty, and not 


| final : and this definition ſeems to be founded; as abſurdities ſometimes 


are, on 2 tenet of religion.--- The religion I mean is that, which after 
| | 2 a long feries of years, was af- 

terwards and now is with reaſon proteſted againſt. In this religion it. is 
maintained, among other condemned doctrines, that marriage is a fa- 
erament, and not to be diſſolved: and although it nearly amounts to a 
certainty, chat the rites of matrimony are not now quite: fo ſtrictly re- 
rded in England: as they have been heretofore, and that his majeſty's 
jects of almoſt every defeription, from the loweſt to the higheſt, 


of the 
der it the ſupport of marriage by every poſſible method, and ſhould lay 
it down as a maxim; that a ſentence & a marriage cauſe ſhould never, 


in their language, paſs into rem fudicatam, or become a final judgment, 
but be etern 


5 open and liable to reviſion and reverſal, notwith- 
ſanding it may have been eſtabliſhed by appeal upon appeal, and even 
by the Judges of the common law in a court of Degutes under the 
king's {pecial commiſſion, and afterwards by the lord- chancellor, Who 
have'refuſed'a commiſſion of review. "Clarke's Praxis, inis 205. 


. To render the privilege of a jactitation cauſe, in which the proof of 


marriage has been attempted” but not perfected; "ſtill more extenſive, the 
general fafeguard- againſt' perjury has been entirely taken away in this 
. of ſuit; for the publication of the depoſitions is no obſtacle to 
freſu examinations, and new witneſſes may continually de admitted in 
favour of matrimony, even after the former depoſitions have bein in- 
4 without any proof made that ſuch wnneſſes abe lately 


to the knowledge of the producer; which 


* 
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and this Mr. 


Pyudbums counſel relied upon as concluſive evidence of the nullity of the 
ed, unleſs the deſendant 


be admitted to ſhew fraud in obtaining the ſentence, W. 
cationem,, admittuntur tamen in cauſa matrimoniali one juramento, quad 
c 


at the bar, and yet are intereſted, 
if it is a erime to marry a ſeeond huſband whilſt the firſt is living ; or, 


them to be 
es ſtand ror 


7 * 


poo required in all other cauſes. whatever, and a rule never depatiel 
TONBs! ; 61s 24.47 $3549 221+ Bo LET ii | | 

Clarks, ip his book of Practice, is expreſs to this purpoſe, and yg, 
the following words: licet generaliter non. admittuntur teſtes pojt pull. 


7 49 nouiter ad natitiam pervenerunt. Tit. 205. It is allowed too in 
is ſpecies of cauſe, that not only the party ſilenced, but that an 
other perſon, intereſted to eſtabliſh the matrimony, may take up tj, 
cauſe in the itate in which it was left in the ſame court, and proceed 
= I apprehend,. in another court, and invocate or illate the pro⸗ 
cecdings. 9 5 8 F | 

.T bs pars citata, or defendant, is alſo at liberty to go into anothe; 
court in a new matrimonial cauſe; as for example, in a cauſe of reſti. 
tution of conjugal rights: /icere parti citatæ aut in eodem judicio, ait 
coram alis. judice' (non olftarte quad citatio emanavit in cauſa jactitationis ) 
contra adlorem inflituere | cauſam matrimonialem. | See larke's Praxis 
tit. 195, 205. | ; 

This ambulatory, indeterminate, ſtate of a ſentence. in jactitation 
muſt certainly, in the apprehenſion of any man not a lawyer, be a very 
improper circumſtance to be urged in order to render this ſpecies of ſen. 
tence given in one cauſe an abſolute bar to. proceeding to judgment in 
another cauſe of a civil nature, and more particularly to make it a bar 
in a cauſe of a criminal nature in another kind of juriſdiction. I aking 
things therefore as they are, and having proved the law reſpecting this 
extraordinary ſpecies of ſentence from the books of practice which de. 


be concluſive in the preſent caſe, and ſhould not be, reviſed and fe- 
voked, if occafion ſhould require it, in the high court before which we 
now are | x : Ay. 0 21 9011 : ; 

This ſentenee never paſſes into a rem judicatam, or final judgment-.. 
it is ſubje& to be reviſed. in any other court having juriſdiction than 
that in which it was firſt given. The act of James I. by which the 
marrying-of-a ſecond huſband or fecond wife, whilſt the ff is living, 
is made telony, has, by creating the felony, plainly transferred that branch 
of the eccleſiaſtical juriſdiction, which, before puniſhed polygamy, tt» 
thoſe courts where criminals are tried; and to remove even the ap- 
pearance of any difficulty which might have ariſen on the right of the 
proſecutor to offer the ſentence, the counſel for the lady have them- 
ſelves deſired leave on her part to bring it before the court, and have ac- 
tually introduced it: can it therefore be poſſible that this high court 
ſbould not think themſelves authorized by a complete juriſdiction in 


the part of the crown and of the public, the liberty, under all the cir- 
cumſtances of this :caſe, of offering a proof, of the nullity of the ſen- 
tence, by pointing out from the proceedings themſelves, if ncceſlity 
ſhould require it, the marks of fraud with which they, abound ;. or, 
what is rather to be expected, to give the proſecutor the liberty of ad- 
ducing evidence in a more direct manner, both oral and inſtrumental, to 
prove eee 2 the lady at the bar with Mr. Hervey, the preſent 
carl of Rriſal; by which the colluſive proceedings before the Eccle- 
ſiaſtical Court, and the truth of the principal accuſation, will at one and 
the ſame time be plainly demonſtrated? 4 


Lord Prefident of thi Council. My lords, I move your lordſhips to ad- 
Journ to the chamber of parliament. N | 15 | 


: Lords: Ay, ay. % un Z 
Lord High Steward. This houſe is adjourned to the chamber of par- 
Rees port gg © Dit oro emen TE 


* — - 4 
liament. 


a —.. ß è²˙60;ẽ⏑ĩ . ]—Nnr. In 
The lords and others returned to the chamber of parliament. in the 
ſiame order they came down; and the houſe, being thus reſumed, te- 
ſiolued . to proceed further in the trial of Elizabeth ducheſs · dowager of 
King ſlon, in igumimſlar- Hall, on Friday next, at ten o'clock in the 
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PHE tords and others camo kom the chamber of parliament in the 


lame order as on Tugſdeyz and the peers being ſeated, and the lord 
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Judges \ may be covered? Bs 


\ Lords! Ay, a. 
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Phben the ſerjeant at arms made proclamation for ſilence; and the 


ducheſs of Ning ſtan was conducted to the bar. 
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oye ery 197 14 | 
I met beſpeak your: lordfhips- indulgence to examine and diſcuſs the 
great variety of arguments and confiderations, which the counſel on the 
part! of the proſecbtion have thought proper to enter into, and ſubmit 
to your lordſhips. I ought in te firſt place to take ſome notice of 
the charge of novelty imputed! toi myſelf, and thoſe who aſſiſt me, in 
the attempt to introduce the ſentence of the Eccleſiaſtical Court, be! 
the cauſe has been opened, or the evidence on the part of the proſecution 
ſtated nt pcs 3h, wh n dd 0 CUES 

Ie might perhaps de thought a-ſuficient anſwer to obſerve, that no 
indiQment-ever yet haus been preferred” on this ſtatute, here the Ec 
clefiaſtieal burt had given b ſentence upon the ſubject. The proſe 


is" proof expected - 


| - ceedings 


| cutor®of/this indiftinont has had ehe boldneſs” to ſet at defiance the pte 


ſcribe it, can any good reaſon be aſſigned by ſuch a ſentence ſhould 


every reſpect, ſpiritual as well as temporal, to give the proſecutor, on 


Tord High Steward. My tords, the houſe is reſumed, Is it yout 
lordſhips pleaſure the ee 3 ee | 


| 1 14 q . $ Aae 2 25 F 5 * . 
Lord High” Steward. Mr. Mullace, you may proceed with your . 

f reply. 77CCSCSꝗEoh r [9GH x 27 S699 15 $5 * | 

| t 6 5 ** (a ; 


| fendant is ignorant in what manner the plaintiff intends to make out 


the bar is alledged to have been before married; and conſequently upon 


The prathice ; /every day, where one is in poſſeſſion under a fine, and 


Receiving impreflions from an inſinuation of that kind. 


 epouſals'z; not poſitively that they were fo; and therefore as far as the 


iche Eccleſiaſtical Court; and, in direct oppoſition to a ſen- | 
renounced there, to prefer in a court of criminal juriſdiction a 
of feleny; for although criminal proſecutions are and muſt be 
in the N2M® of the crown, yet in moſt caſes they are carried on by 
teindividuals; and your lordſhips particularly know, in the pre- 
+ caſe, there is a private proſecutor, and one who might have ap- 
plied on, the ſcore of intereſt to the Eccleſiaſtical Court, to have had that 
ence re examined. : | 
With-reſpedt to the novelty of the proceedings, the counſel for the 
noble lady at che bar would have found themſelves ſtanding much in 
need of your Jordſhips pardon, if they had not interpoſed the ſentence 
at the time it was offered. If they had permitted a cauſe of this kind 
os have: proceeded into evidence (which, from the accounts we have 
heard, is to be laid before the court by a number of witneſles, and of 
coutſe muſt have taken up your lordſhips many days in the examina- 
tion), and after all, the ſentence had been produced and attended with 
dhe elfe which we hope it will have, what would have been the ſi- 
tuation of counſel, who had ſuffered ſo much of your lordſhips time to 
bare been miſ-ſpent in the examination of parole evidence to facts 
when could not be admitted againſt the deciſion offered to your 
Wa truth it is not new in practice: the caſe alluded to is not only, 
a4 t has deen termed, a colour, but a juſtſfication for what has been 
gone. It is true, it was an ejectment, which the gentlemen have pro- 
y ealled a fictitious proceeding. It was for that reaſon the ſentence 
wis dot interpoſed, till the evidence was opened; for till then the de- 


his claim: but as ſoon as it was ſtated, that he derived through a mar- 
nage, Which had been examined and decided in the Eccleſiaſtical Court, 
the counſel immediately, without ſuffering evidence to be given, in- 
terpplech the ſentence. In this caſe there is no occaſion to wait for the 
opening of counſel; for upon the face of the indictment the ſuppoſed 
marriage with Mr. Hervey. is ſtated as the ground of the offence; the 
crime in the indictment charged is a marriage with his grace the duke of 
King ſlon, during the life of Mr. Hervey, to whom the noble priſoner at 


the Validity of that marriage the queſtion depends. The marriage with 
the duke of Ling fon was natorious in the face of the church, under the 
ſanction of a licence from the archbithop of Canterbury, and in the pre- 
ſenee aß many witneſſes. The ſuppoſed. marriage with Mr. Hervey was 
the ſole queſtion in the Lceleſiaſtical Court: that court has decided 
againſt-it;- and as long as that ſentence remains in force, the relation of 
the parties as huſband and wife is at leaſt ſuſpended, if not abſolutely 


io claim tas been made for five years, is to interpoſe it immediately. 
Lyentured/to do it not long ago in the court of King's. Bench at a trial 
at bar, where the claimant came out of Hales with as long a pedigree 
that country could: furniſh. When I heard it ſtated, and under- 
fancing that a great number of witneſſes muſt. be called to ſupport it, 
boffered the fine to the court, before a witneſs was called; which in- 
ſhantly put am end to the cauſe. I did not by that incur any cenſure 
from the court, or blame from the counſel. I thought myſelf called 
upon in duty to inform the court of it; and a cauſe, which would have 
laſted three or four days, was ended in leſs than ten minuts. 
I truſt, a conduct defigned to prevent Fore time being miſ-ſpent upon 
z fruitleſs enquiry, (for whatever ſhould be the reſult, yet this-ſen- 
tence, if it has the effect we contend for, muſt render it totally nu- 
patory and immaterial) will not be the ſubject of your lordſhips ani- 
madverfion.. N -oob$- Gs CE bY: Jay 2859-84 enen 20 1: 
Enough, I hope, has been ſaid in defence of the attempt againſt the 
charge of 'novelty hut an obſervation. was made, to create a prejudice 
aint" the caſe of the noble lady at the bar, from the conduct of her 
couniſel' in this ſtage of the proceedings to prevent an examination of 
witneſſes, as a proof of their opinion upon the merits of the cauſe. God 
furbich that any impreſſion ſhould be made againſt the noble priſoner at the 
bar from the conduct of her counſel ] Your lordſhips know, that in the 
forms of proceeding ſhe muſt throw herſelf upon her counſel, and ſubmit 
to their ma nt; and no miſtake of theirs will, I truſt, ever turn to 
Mir prejudice. I feel an happineſs in ſpeaking to a court incapable. of 


An obſervation was made upon the form of the ſentence, which ſeemed 
n rike many of your lordſhips, that as far as it appeared to the Ecele- 
laftical Court, the parties were free from all matrimonial contracts and 
widence-went in that court,” and no farther, ought the ſentence to be re · 
garded; "Your lordſhips have heard from thoſe that practiſe in the eourts 
of eecleſiaſtieal law, from the counſel on both ſides of that de ſeription, that 
i is the conſtant uniform method of drawing up ſentences in eauſes of 
this kind ; that it is a ſentence of validity ; that it is conſidered by them 
n ſuch ; but that it is open to further proceedings in that court; that it 
falls within the maxim which was cited to your Jordſhips upon the other 
ide; which is not denied here, hut admitted, nay mentioned in the very 
ing of this buſineſs, that ſententia contra matrimonium numguam — | 
Wren judicetum ; this ſentence, being againſt a nn never paſſes in- 
Wadefmnitive judgment of that court: but does it follow, becauſe it is 
en to further examination, becauſs other ſuits may he inſtituted which | 
12 this ſentence, that whilſt it remains unimpeached, till 
Mer tults are inſtituted, and till a different ju is ginen, that the 
gen ee has no effect; that it is the words of the judge, without having 
ort ot conſequence attending of them on nh hy | 
"My lovds, it is too ridiculous to ſuppoſe à ſuit inſtituted: in the Ecele- 
ſaltiext Court; where the proſecutor of the ſuit (or the promoter, in the 
bo of that court) has obtained the ſentence of the court in his fa- . 
vours it means nothing at all; that it is mere waſte paper 3 that he 
et as well never have commenced the ſuit; Is it poſſible, in a country 
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where the leaſt idea of juſtice prevails, that this ſnould be the caſe? On 
the contrary, the ſentence, of every court of competent juriſdiction has 
been conſidered in the ſame, and every other court where it has become 
the ſubject of debate, till impeached, ſet aſide, reverſed, or repealed by the 
court that gave the ſentence, or by the authority of a court of appellant 
juriſdiction, to be concluſive. | 

Your lordſhips have heard from the doors of the civil law the effect of 
a ſentence in a ſuit of jactitation of marriage, I took the liberty of ſtating 
to your Jordihips many cafes referring, where the ſame doctrine had been 
adopted by the judges of the common law, and conſtautly acted upon with- 
out an exceptiou. The proceeding is not, as has been contended, in the 
nature of an action for words or of ſlander; it has ever been inſtituted up- 
on ſome ſerious claim of marriage, which calls upon the party for an ex- 
planation., |; 1 e | | 

Would it be no objeQtion with a lady to a gentleman paying his addreſſes 
to her, that ſomebody claimed a marriage with him? I believe, my lords, 
it would at leaſt create a pauſe in the treaty,.if it did not n ut an 
end to it, He certainly would be called upon by the lady or her friends 
to ſatisfy them, that there did not exiſt a ground for ſuch report. There 
is no legal courle to be taken, but by commencing, a ſuit of jactitation in 
the Eceleſiaſtical Court, The proceeding calls in form upon the party 
who has made the claim to juſtify it. If a, marriage be inſiſted on, the 
parties inſtantly change ſituations ; the defendant becomes the plaintiff 
or actor, and the original plaintiff becomes the defendant, and is called 
upon to anſwer that claim made in the Eccleſiaſtical Court of marriage, 
not only to anſwer it in form, but upon oath: the original plaintiff is 
obliged on oath to declare, whether the allegations of the party reſpecting 
the marriage are true or falie. The proofs are firſt made # the party in- 
fiſting upon the marriage; and the judge gives ſentence upon them. The 
ſuit in truth becomes, and is admitted by the learned doctor on the other 
ſide to be, to all intents and purpoſes, a matrimonial cauſe; and the judg- 
ment is upon the validity and lawfulneſs of the marriage. In that lade 
the re in the eccleſiaſtical courts has ever been received and 
treated. | T | | 

But ſuppoſe the ſentence has been received and conſidered as concluſive 
evidence, it is contended by the counſel for the proſecution to be only in 
particular caſes, namely, where the perſon againſt whom the ſentence has 
been given, or one dexiving under ſuch perſon, has been a party in the ſuit, 
in which, the ſentence has been offeted in evidence; hich is not the 
Naben caſe, as the crown. was no party to the ſuit in the Eccleſiaſtical 

burt. 


foundation in law to ſupport it. In the great number of authorities cited 
to your lordihips, there is not the leaſt. hint of ſuch a diſlinction: the rule 
is laid down in the moſt general terms, and without an exception, in t 
caſe of Haifield and Hatfield before . r ink 
whom the ſentenge was given in evidence, was not à party, nor clalmed 
under any party, to the ſuit in the ecken „men en 
o notice was taken of another caſe which I mentioned to yaur.lord- 
ſhips, where the perſon, againſt whom the: ſentence, was given in evidence 
was no party to the proceedings in the; Eccleſiaſtical 9 It was an 
action againſt Mr. Thomas Hervey for a debt contracted by his wife. Mr, 
Heruey had a judgment in that ſuit againſt, him: but in a ſubſequent (uit, 
after a proceeding had in the Eceleſiaſtical Court, in which it was de- 
clared. that Mr. Hervey, as far as appeared to the court, was free from all 
matrimonial contracts (juſt as it is in the preſent, caſe) the ſentence was 


received as concluſive evidence upon the fact of the marr iage, and defeate 


the plaintiff. : „ 108 A. ae n 5 bs "p- © 0 WP 44 
I am not contending that ſuch ſentences are to be uſed as inſtruments 
of frauds. upon creditors. No; if there is no real marriage, but a man 
holds out to the world a woman for his wiſe and ſhe gets 2 credit upon 
that, ſcore, he ſhall never, be permitted to ſay they are het married; yet 
where the perſons live ſepazate, where, no act of his gives a countenanc 

to.the demand, there.a creditor truſts the wife upon the ground of a legal 
marriage; there the Eccleſiaſtical Court deciding upon the marriage is 


conc luſive evidence. That caſe was acquieſced in; no application was ' 


a to the court; and I believe all that heard it approved of the de- 
A learned friend of mine on the other fide, after he had as T thought 
cloſed. his argument and ſat down, role again to mention a caſe to your 
lordſhips of Crutchley and Robins. „ G64 $61 3649/7 * 0 bark: 1 * 

It muſt have ſtruck him that it would appear a little extraordinary, 
after ſo full a diſcuſſion, no caſe had been cited. to your. lardſhips to war- 


rant or give a colour to the diſtinction attampted. 


That caſe, when ſtated, and the reaſons given. by the court which pro: 


nounced the judgment confidered, will, appear not to have the leaſt appli- 
cation to the preſent. It was a claim af dower by Mrs. Robins upon the 
eſtate of Mr. Robins deceaſed, in Stafford hire. Ih . in that caſe, 
the heir of Mr. Rabin, pleaded to that claim, that ſhe. never was lawfully 


7” % 


married to Mr. Robins... The only legal mode of, trying that fact is by ih 


certificate from the biſhop of the diocele.:. the pleading between the parties 
is brought to an iſſue; it is the office of the court ro dined a writ to the 
biſhop to ew mhethen Ret way a.marriage or not; and upon the cer» 


tificate the judgment is given. Inſtead. af ſuffering the court to iſſue a 
writ.to the biſhop, Mrs. Þ, | « 


ds Aries Mat bins replies (a thas 55 ee the Ec- 
cleſiaſtical Court, in a ſuit wherein-ſhe was by the judgment of that cou 
pionounced the wife of Mr, Robins . the defendant put ſn a dem —— in- « 


iſting the, replication, was not admiſſible :, and; that was. the queſtion, be- 


fore the court of Common-Pleas. 


| -Did;ths court of Conman-Pleax decide, that ſich a ſentence. is not evi- 
dence? ter lat, by law the 
could receive no other evidence of the fact than the biſhop's certificate ; | 
was the ſole proof Which the law in that particular caſe, has required for 
the: deciſion. of the cguſg, and they could hat depart from i. .B h 


o: the court of Common Plast determined, that, by law 


ut the 
went farther in that cauſe: they told Mrs. Robins that the ſentence, het 
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The diſtinction may be thought ingenious and plauſible ; but there is no 
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it could not be received. there; might. be laid before the biſhop, who-was to 


„ 
n 


"14 


8 of the gentlemen who afli 
Catisf 


vl 


certify to them the matriage. That is the language 
mon- Peu upon the caſe: the biſhop muſt certify the marriage; the ſen- 


Four lordfhips have been told that, my general rules of evidence in 


indictment is founded, the eccleſiaſtical courts had the ſole and excluſive 


vation from the temporal. 


that ſhall at any time of ſuch marriage be divorced by any ſenterice had or 


Theſe proviſions. thew an anxiety in the legiſlature 'to preſerve the 


within the law); it is not permitted to be examined into. It is pretty ex- 


The journals of neither houſe furniſh any lights upon this ſubject. 


moſt probable, or came from the houſe of commons, cannot be diſcovered. 


| ſuch a ſentence ſhall not be meddled with; and the parties under ſuch 
_ ſentences are excepted in terms out of the at? _ Pos FRI 


marriage 
8 1 by a ſubſequent marriage be in the predicament of a 
+ felon; and yet u perſon, who is by the ſentence of that court declared 
_  'efpoulſals; is to'be a felon? Such a conſtruction on a penal law'would be 


{| decree was unjuſt, he would not lend his aid to enforce OR 
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of the coutt of Con- 


tence mult be laid before him, and not before this court. Did the court 
of Cummon Peas decide, as contended, that it was no evidence? No 
ſuch thing is to be found in the caſe. All the court did, or meant to do, 
war to inform the plaintiff that ſhe had miſtaken' the time and place to 
make uſe of that evidence; that the law had in that caſe appointed a cer- 
tain ſpecific proof to be given to the court, and they could receive no 
other: the biſhop, who was to examine into the matter, might or might 
not 3 concluded by the ſentence ; the court muſt be determined by his 
certificate. | | "R ; Had 


My lords, if the biſho had rejected the ſentence, he would have done 


what no biſhop ever did before; yet the court muſt be concluded by his 
certificate; they could not examine into the proofs : mays if the biſhop 
by fraud had certified a marriage, the court would have been concluded. 
So much for that caſe which has been cited; and which is the only caſe 
the induſtry of the gentlemen on the other ſide could produce upon this 
part of the argument. e ITE: 67 


civil cafes, no ſentence or judgment can be received, unleſs in a cauſe be- 


tween the ſame parties, or who derive under them. The candour of the 
ons on the other fide has admitted two exceptions'to the rule: firſt, 
0 


ntences or judgments where the proceeding is in rem; and ſecondly, 
in cauſes where the court has excluſive juriſdiction. FOE: FIRTH 
I will not ſtate to your lordſhips other exceptions to the rule; the two 
admitted are ſufficient ; the preſent caſe falls within both exceptions, 
though either would be enough ' 
In the firſt place, it is a proceeding in rem: marriage or no marriage is 
the point to be determined, Tt does not come collaterally or incidentally, 
1 in queſtion; and the deciſion of which was the ſole object 
In the next place, it is a ſentence of a court having excluſive juriſdic- 
tion upon the ſubject. It is admitted that the Eceleſiaſtical Courts have 
excluſive juriſdictions in probates of wills, in all teſtamentary diſputes 
reſpecting perſonal eftates; and having decided the queſtion, whether 
right or wrong, upon true or upon falſe grounds, it is not competent to 
any other court, unleſs ina legal way by appeal, to enter into the matter; 
but faith and credit is to be given to the deciſion of the Eccleſiaſtical 
Court, It is alſo admitted, that, till the ſtatute upon which the preſent 


juriſdiction in matrimonial cauſes, x 

But it is contended, that a concurrent juriſdiction is given by this act to 
the king's temporal courts : here is the ground of this notion to be found? 
Was it the intention of the legiſlature to give to the temporal courts a 
concurrent juriſdiction with the eccleſiaſtical ? The intention muſt be 
collected from the act itſelf, In my own apprehenſion, nothing is more 
clear than that the legiſlature, at the time of paſſing this act, meant to 
guard and ſecure the juriſdiction of the eccleſiaſtical courts againſt inno- 


The act is general; that whoever' ſhall marry a ſecond huſband or 
wife, living the former, ſhall be deemed a felon, and ſuffer the 
pains of death. Yet that general enacting clauſe is reſtrained by a 
proviſo, which demonſtrates the intention of the legiſlature, that the 
proceedings in eccleſiaſtical courts ſhould remain untouched, and the 
temporal courts have no juriſdiction in the caſe. The exception runs 
thus: Nothing hetein contained ſhall extend to any perſon or perſons, 


ſhall be hereafter had in eccleſiaſtical courts ; nor to any perſon or per- 
Privilege of the Eccleſiaſtical Court, and fave their judgments from an ex- 
amination ; and fo far from giving a juriſdiction to the temporal courts in 
ſuch caſes, the act expreſly declares, that where the eccleſiaſtical courts 
have given a decifion, the temporal courts muſt ſtop. The caſe is not 


e that hiſtory gives no account of this act, or the immediate 
decaſion for paſſing it. The preamble ſtates, that evil · diſpoſed perſons, 
being married, run out of one conny into another, to places where the 
are not known, and marry there.“ If this was the evil meant to be redreſſed, 
the caſe of a perſon of rank, obtaining à ſentence in the Eccleſiaſtical 
Court, ny — under the faith of it, can never fall within the deſcrip- 
tion in the act. F N 


The act was brought into the houſe of commons in April, received ſome 
amendments in a committee there, and ſent to the houſe of lords: it there 
alſo\received amendments; and was returned to the houſe of commons 
again in June but what the amendments were, or whether the pro- 
viſoes were inſerted by the guardians of the rights of the church, as is | 
uppoſe a ſentence of divorce' pronounced in the Eccleſiaſtical Court; 
would it be permitted-to any court, under preterice of fraud, to examine 
for the purpoſe of making the parties criminals, when the act has declared 


Where a ſentence of hullity of marriage is given, it is equally open to 
future examination in the eccleſiaſtical 'courts with a ſentence of jactita- 
tion. If this be doubted, your lordſhips, from the abilities and integrity 
us, though counſel in the cauſe, will receive 


; 


ory information. 8 15 
A ſentence of nullity of marriage is excepted by che words of the act: 
and would it not ſeem extremely inconſiſtent and harſh; that, where a a 
is doubtfu], and. the eccleſtaſtica] courts have declared it null, 


never to have deen married at all, and to be free from all matrimonial 


of Elizabeth" Dachy/i-Dowopts of Kingſton, for Bigany. 


j The intention of the legiſlature is to me as clear as language can male 
it, that matrimonial cauſes ſhould be ſtill within the ſole jur iſdiction of 


authority to examine into their deciſions, by declaring, that whereſo. 
ever theſe ſentences obtain, the party marrying whilſt they are in force 
ſhall not be a felon; and yet the former marriage, if it were a legal ont. 
is not done away: it is capable of being revived, and a ſecond marriage 
would be null and void. And upon another proceeding, if the ſentence 
mould be in favour of the marriage, either party may commence 2 ſuit 
for reſtitution of conjugal rights; the firſt marriage would be eſtabliſhed. 
and a ſecond marriage, pending the ſentence, void; yer the party would 
not be in the predicament of a felon, This is clear from the act of 
parliament; and in this ſenſe your lordſhips will give me leave to uſe i 
as ſhewing beyond a poffibility of doubt the intention of the legiſlature, 
Where then are the arguments we have heard, that the legiſlature meant 
in this caſe to give the common-law courts ſuch concurrent juriſdiqtion 
as to diſregard the ſentences of the ecclefiaſtical courts? Has the legiſatun 
ſaid ſo? Has not the legiſlature ſaid the contrary in expreſs terms! 
Wherever a fentence is pronounced, that perſon is not to be tried in the 
temporal courts. Is it competent to any temporal court? Is it come. 
tent to your lordſhips, the ſupreme temporal court in the kingdom! 
Awful and great as this court is, give me leave to ſay, that the rules of 
conſtruftion are the ſame as in the moſt inferior court of criminal juriſ. 
diction. There is not one law for peers, and another for commons, in 
this country: the law is the ſame for both; it only varies in the circum. 
ances of the trial: the evidence to prove the guilt or innocence of the 
party is the fame in all. 7 

here is no doubt, but the temporal courts may try, marriages upon 
this act, where no ſentence has been given in the Peclefiaſtical Court; 
as they do every day upon titles to lands on ejectments: but where a ſen- 
tence has been obtained againſt, or in favour of, a marriage in the Ec. 
eleſiaſtical Court, the temporal courts are concluded by it. 

The concurrent juridickion which they contend for, if I underſtand 
them right, is this: The eccleſiaſtical courts, ſay they, it is true, have a 
right to try a marriage; but the temporal courts have alſo a right tot 
a marriage under this act of parliament. The ſentence of the Eccleſiaſti- 
cal Court will not ſatisfy them; they will have the evidence; and if they 
are ſatisfied with the evidence that the eccleſiaſtical courts have thought 
inſufficient, they will pronounce the crime, and puniſh the offender, 
Can there be any ſuch poſition' warranted by the a& of parliament ? 

If the legiſlature could have foreſeen, that in any period it ſhould enter 
cal courts, they could not in more poſitive terms have guarded againſt it, 

If the gentlemen ſhould be able to eſtabliſh a concurrent juriſdiction 
in the eccleſiaſtical and temporal courts,” they then beg leave to advance 
a ſtep further, and lay down'a rule, which they hope your lordſhips will 
adopt to intitle them to enter into evidence, that judgments only bind in 
courts of concurrent juriſdiction, where they are juſt, 

I deny the rule in the extent it has been laid down. Have not the courts 
of King's Bench, Conimon-Pleas, and Exchequer, a concurrent juriſdiction in 
civil cauſes ? and was it ever heard, when a judgment of one of the courts 


is pleaded in another, that the propriety and rectitude of the judgment 


can be examined into? Certainly not: the party is permitted only to 
deny the exiſtence of the 0 ment. The caſe of Sinclair and Frazier, 
lately determined by your lordſhips upon an appeal from Scotland, was 
cited as an authority for this purpoſe; in which your lordſhips ruled, 


that a e in the court of Jamaica ſhould not be enforced, unleſs it 


was juſt; that is, if the defendant in the cauſe could ſhew it was unjuſt, 
no court ought to lend its aid to carry it into execution. My lords, no- 
thing is more right or juſt; but does it apply to the caſe before your 


lord ips ? d 2 
i Wherever the aid of a ſuperior court is wanted to give effect to 2 
judgment of an inferior court, or of a court which cannot carry into | 


execution its own judgments, from the parties being locally out of its 
juriſdiction, that court whoſe aid is prayed ought not to give it, if the 


defendant can ſhew the judgment to be unjuſt';—they will give ſo much 


credit” to the ſentence of every court as to preſume it right, unleſs the 
defendant can ſhew the contrary. Not long ago, an application was made 
to the court of King's Bench to inforce the judgment of the juſtices at the 

uarter- ſeſſions in * hire. An act of parliament paſſed for the inclo- 
ure of a common. By that act, as the public roads are directed to be 
ſixty feet wide, the common was ſmall,” fituate in a very remote part of 
the country, where very few people came but thoſe intereſted in the lands, 
and they thought that roads of leſs breadth would very well ſuffice for the 
' occaſions of the country; the commiſſioners under that act of parliament 


aſſigned, in the name of private roads, what in truth had before been pub- 


lick, and allotted half the dimenſions required by the act. There was an 


dered the roads to be opened to the extent the act directed: but when they 
had done that, they were left without the power of enforcing their order: 


| they could not compel a ſpecifick execution of it. If they had proceeded 


for à contempt againſt the commiſſioners by indictment, that would have 
been tedious and uncertain : the proper method was by an application to 


the ſupreme'crimina}l-court of the kingdom, in which the ſuperintendance 


of all inferior juriſdictions is lodged. A mandamus was moved for in the 
King's Bench, to enforce the judgment of the ſeſſions. The court of King's 
Bench told thoſe who oppoſed the application, We think ourſelves bound 
to enforce it; unleſs you can ſhew it to be unjuſt: convince'the court that 
the ſeflions'have done wrong, and we will not lend our aid. And on that 
occalion-a caſe was cited by che learned lord at the head of the court, 
which happened in the time of lord Hardwicke.: Upon a decree of the court 
of Grand Seffionsof #ales, where a party had removed out of the juriſdic- 
tion of that court, à bil} was filed in the court of Chancery to enforce the 
decree of the Grand Seſſions; the defendant by his anſwer inſiſted, that 
the decree was unjuſt, and ought not to be carried into execution : | 

Hardwwicke:was of opiniob, that if the defendant could ſatisfy him that the 


* 


Y r 
2 . 
£ — 
£ - rb 
r l i 
- 
\ 7 


Do 


: 


the eccleſiaſtical courts, and that the temporal courts ſhould have no 


into the head of any man to ſet at nothing the juriſdiction of the eccleſiaſti- 


application to the ſeſſions, who had juriſdiction, by appeal; and they or- 


i proved, and had received from, one Neades, the agent, part of 


30. The Trial of Elizabeth Ducheſi-Dowager of Kingſton, for Bigamy. 


Do we apply to your lordſhips for the aid of the court to carry the pre- 
ſent ſentence into execution! No; we aſk ho favour; we demand no— 
thing but your juſtice ; we produce the ſentence : we do not aſk for your 
a{pſtance to carry it into exccution ; it comes in collaterally ; and in ſuch 
Ales, whether in the courts of jaw or in the courts of equity, the ſentences 
the Eccleſiaſtical Court have been conſtantly attended to and been re- 
ceived as concluſive evidence. : | 
But, my lords, though ſentences of the eccleſiaſtical courts have been 
ever received as concluſive evidence in civil cauſes, yet it 1s contended, 
they are not admiſſible in criminal proſecutions. Is it the genius of this 
country to attend more to the puniſhment of crimes, than to the admini- 
ſtration of juſtice between the parties in civil rights? Is the diſtinction 
ſounded in good ſenſe or ſound policy, that the ſentences of eccleſiaſtical 
courts ſhould not only be received, but be concluſive, in one caſe, and 
de no evidence at all in the other? Your lordſhips will expect very ſtrong 


Authorities before you liſten to ſuch a diſtinction. 


"Suppoſe in a criminal proſecution the property of goods ſhould come 
in queſtion, and a ſentence of condemnation in the court of Exchequer 
was produced, is there a doubt of its being received? Where the procced- 
ing is in rem, the ſentence mult of neceſlity be admiſſible and concluſive 
in all courts, between all parties, and on all occaſions, and to all intents 
and purpoſes. Without it there would be contraricty of determinations 
upon the ſame queſtion; which would be a reproach to the juſtice of the 
country. 

T troubled your lordſhips with a caſe from fir Fobn Strange's R-ports to 
prove, that the ſentence of the Eccleſiaſtical Court was admiſhb'e and 
concluſive in criminal caſes : that doctrine is abundantly confirmed by a 
caſe in the King's Bench four years after; the King and Rhodes. What is 
the anſwer given to the caſe? The Keporter was a young man, and there- 
fore he is not to be credited; or, his notes of caſes after his death came 
into the hands of his executors, who knew nothing of law, who publiſh 
every. (crap of paper they can find, and give them to the world - to make 
a volume: fo the authority is got rid of by an objection to the youta of 
the Reporter, and the manner of the publication. 

I your lordſhips were inclined to liſten to objections of this kind, it 


would be a curious enquiry, at what period of a lawyer's life he can take 


a note fit to be reported. I confeſs, I am totally unacquainted with it. 
Should it be when he is at the bar, a young man, and attending to 
every thing that paſſes? Should it be, when he is advanced in buſineſs ? 
and when the buſineſs he is concerned in engroſſes his time ? If the caſe 
had happened later, your lordſhips would have becn told, fir Jobn was 
then a man of buſineſs; he did not trouble himſelf about taking notes; 


they are very in«ccurate, If it had been the note of a judge taken upon 


the bench, I do not know but it might be ſaid of him, what was ſaid of 
another judge,—judges are apt to fleep upon the bench, 
1 had the curiofity to enquire into the circumſtances of the Report. The 


cale happened when fir Jahn Strange was about twenty-four or twenty 


fe years of age; he had been at the bar four years. A note ſo taken, 
and preſerved to the time of his death, 99 7 not to be ſlightly treated. 
T he obſervation of the caſe being publiſhed by his executors would 
have been ſpared, had the gentlemen gone to the firſt page of fir John 
Strange's book; for they would have found by a preface written by fir 
Fobn Strange bimſelf, when between fifty and ſixty, that he had collected 
theſe caſes, and meant the publick ſhould have the uſe of them; that he 
had been at the pains of ſelecting thoſe that he thought fit for publication, 
and of putting them into order. It appears he had given ſome of his 
notes to a gentleman, whoſe ſervant had clandeſtinely copied and ſold 
them to bookſellers ; and leſt the caſes ſo ſurreptitiouſly obtained ſhould 
be imperfectly given to the publick under the ſanction of his name, he 
was at the expence of having his notes tranſcribed under his own eye: 
and he ſays, if they ſhould not be publiſhed in my life-time, they will 
come perfect into the hands of my executors } and of courſe to the pub- 
4 Ick.“ He practiſed in the firſt criminal court of this country with the 
greateſt honour and ability; he had never heard in his time that the caſe 
had been over-ruled or impeached: if he had, his integrity was ſuch, 
that the caſe never would have appeared in his book; or if he had in- 


ſerted-it, it would have been accompanied with a note, that damned it, 


or threw a doubt on its authority. 3 | 
There was another objection to this caſe: that it muſt have been de- 
termined. in the time of the dulleſt alderman that ever ſat in that court, 
Who, my lords, determine caſes of this kind at the Old- Bailey! Not the 
Aldermen: they attend indeed; they are fine pictures, handſome fur- 
Meute; they grace and adorn the court; very, reſpectable, of conſiderable 
trade z but they do not deal in law. If they ever ſtudy law, it is to avoid 
tz in which they are not always ſucceſsful. - The judges of the common 
law, of the ſuperior courts of Meſiminſter-Hall, decide the queſtions 
wich ariſe in trials there. ro | | 
Your lordſhips have been alſo told, that the authority of this caſe, if 
cher it had any, was ſoon put an end to in the year 1753, in the caſe of 
the King and Murphy; where the ,probats of the Eccleftattical Court was 
ſet at nought; it was nothing more than paper and wax, without any 
ect. The caſe of the King and Murphy was thrown in by name. A caſe, 
the King and /uch a one, 8 to have been a criminal cauſe; but it 
mult. be from a ſtate of the facts tha: your lordſhips muſt diſcoyer the 
D ns rn td | 
TI will let your lordſhips know the ſtate of that caſe, It was an in- 


dittment for forging the will of one Wilkinſon. Your lordſhips have many 


«you. heard of the great ſucceſles of ſome privatcers fitted out in the 
Jar 1746-7, called the riyal-family privateers: they were very ſucceſsful ; 


and" they got very ſoon into many diſputes in the court of Chancery and 
courts of aw. Lheir wages and prize-money were conſiderable, Wicked 

men were tempted to endeavour. to poſſeſs ia. + A ſailor in a remote part |. 
act of parliament made in the 4th H. VII. c. 20. 
material to be attended to. The title of the act is, actions popular 
proſecuted 
46 with good faith.“ 


& the world is a being not likely to give himſelf much trouble about 
money. Murphy, who was proſecuted at the Ola- Bailey, knowing il. 
Unſer's title to the prize-money, had forged à will of Miltinſan, had got 


1 


Vor. XI. 
* * * 


and fraud, to impeach and reſcind them. 


to ayer ſuch judgments to have been obtained by 


233 
the prize-money of MWiltinſon. All went off very well. Murphy ſpent the 


money. But in a few months after, Mr. Wiltinſin was reſtored to life. 


He appeared before the agent, and demanded his money. Says the agent, 
We have paid your executor. Says he, That is pretty odd | I will ſatisfy 
you I have not been dead; and nobody can prove my will till I am 
dead: I inſiſt upon my money. The fraud was detected; Murphy was 
apprehended, proſecuted, and convicted, 

Would the gentlemen have had him ſet up the probate of the will at 
the O/d- Bailey ? Would they have told J7{kinj-n to go to the Eceleſiaſtical 
Court to repeal it? What would J/:{kinſon, ignorant as he was, ſay? I 
have heard of probates of wills of dead men, but never heard of probates 
of wills of living men before: the juriſdiction of the eccleſiaſtical courtd 
is to grant probates of the wills of the dead, not of the living; an 
therefore the queſtion could not ariſe. 


4 4.4 a.4 


I trutt your lordſhips are ſatisfied, there is no ground in reaſon or 
authority for the diſtinction attempted between civil and criminal cauſes 
in the admiſſibility and effect of the ſentence of the Eccleſiaſtical Court. 

I am now, my lords, arrived at that point to which the whole ar- 
tillery ſeems to be directed ; that the ſentence was obtained by colluſion. 
—Your lordſhips have been told, that a judgment by colluſion is fabula, 
non judicium ; wax, paper, ink, any thing that you will, but not a judg- 
ment: the judge does not act, the judge is impoſed upon ; it is of no 
effect whatever; in no court, in no light, upon no occaſion, can the 
moſt ingenious imagination ſuggeſt a caſe, in which colluſion does not 
affect the tranſaction; and being once proved, deſtroys it from the be- 
ginning, and as much annihilates it, as if it had never exiſted. This 
your lordſhips have been told is the clear ſettled law of every court, | 

I muſt beg leave to deny the doctrine in the extent it is contended for, 
and to inſiſt before your lordſhips, the colluſion cannot be averred againſt 
this ſentence, either upon the principles of the common law, or the pro- 
viſions of any ſtatute, By the common law of this country, proof of 


colluſion in ſome inſtances was permitted to reſcind tranſactions : the 


ſimplicity of the common law, calculated for more honeſt times, was 


not equal to all the arts of injuſtice which ingenious wickedneſs hath 


produced, 

By the principles of the common law, the perſon permitted to reſcind 
a tranſaction, on the ſcore of fraud or colluſion, muſt have an intereſt 
veſted at the time. This is expreſsly laid down by the court in Twyne's 
caſe, reported by lord chief juſtice Cote. Where goods are unjuſtly taken, 
and fold in a market overt by fraud, to change the property, the true 
owner may retake them. So where a creditor proſecutes his debtor to 
judgment, and the debtor ſells his goods to a perſon knowing of the 
judgment, with a view to defeat the execution, the goods may notwith- 


ſtanding be taken by the creditor, In both caſes an intereſt was veſted at 


the time of the fraud. | 

Many ſtatutes have been made to ſuppreſs fraud; in Henry the IVth's 
time, in the different reigns of the Edwerds, and laſt of all in the time 
of queen Elizabeth, the main object of which was to enable perſons 
who became intereſted ſubſequent to tranſactions founded in colluſion 
It has not indeed been expreſsly inſiſted, that by the common law, in- 
dependent of ſtatuteable proviſions, all fraudulent judginents were void, 
and that it was competent to any perſon to defeat ther; the authorities 


I have cited, and legiſlative declarations upon the ſubject, prove the eon- 


trary, The ſtatute of gth Henry VIth, c. 11. has already been men- 


-tioned: from thence it is clear, the certificate of the biſhop, however col- 


luſively or 5 obtained, was concluſive between the patties. 


And in the caſe of baſtardy, a proviſion is made againſt ſuch certificates 


in future: but in qther caſes, as in marriage, to this day, and alſo be- 
fore the Reformation, upon the parties being of a religious order, the cer- 


tificate was concluſive, notwithſtanding any fraud or colluſion. Col 


lufive judgments upon penal ſtatutes to protect offenders frequently oc- 
cur in practice; and when they are inſiſted on, the 2 has a right 

raud and colluſion, 
This does not ariſe from the proviſion of the common law, but from an 
The whole ſtatute is 


colluſion ſhall be no bar to thoſe which be purſued 

It recites, that if an action populat be commenced 
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againſt an offender by good faith, then the ſame offender will delay the | 
action either by non-appearance or by traverſe; and hanging the ſame 
action, the ſame offender will cauſe like action popular to be brought 
againſt him by covin for the ſame cauſe and offence that the firſt action 
was ſued: and then by covin of the plaintiff in that ſecond action, he 
will be condemned either by confeſſion, feigned trial, or releaſe; which 
condemnation and releaſe ſo had by collulion and covin pleaded by the 
ſaid offender, ſhall bar the plaintiff in the action ſued in good faith: it is 
therefore enacted, that in future the plaintiff ſuing in good faith may aver 
the former recovery to have been by covin and colluſion; but no ſuch 
averment is to be received after a trial on the point of the action, or on 
the covin or colluſion, | 

Here your lordſhips find the origin of averments, that judgments on 
penal ſtatutes were obtained by colluſion. This act affirms the principle 
of the common law, that none but perſons intereſted were intitled to re- 
ſcind judgments on the ground of colluſion. A penalty given to a com- 
mon informer is not veſted in any individual, till he commences the ac- 
tion; and conſequently he could not aver colluſion in a former judgment: 
ſuch judgment was not then fabula, or waſte parchment, but of ſuch 
effect and concluſion as called for an act of parliament to remedy the 
miſchief. | 

There can be no greater authority to prove the common law of the 
land, than a parliamentary declaration upon the ſubject: this act fur- 
niſhes a moſt explicit and ſatisfactory one. Your lordſhips will not ſup- 
poſe an act was made to remedy a miſchief, or ſupply a defect, which 
did not exiſt. If your lordſhips refer to the acts of thoſe days, you will 
find them drawn with great preciſion and accuracy, and with great know- 
ledge of the ſubject ; I will not ſay ſo much for the acts of the preſent time. 

his act muſt evince to your lordſhips, that colluſive judgments in 
_ courts of law bound in collateral ſuits, 
that there was no proviſion by the common law reſpecting fraudulent 
ſentences in the eccleſiaſtical courts, which had the ſole and excluſive 
juriſdiction in themſelves ? But it does not follow, that colluſive practices 
are to have effect, or the parties go unpuniſhed. 

A power is incident to every court to prevent its proceedings from be- 
ing made the inſtruments of fraud and iniquity, and to puniſh the per- 
ſons concerned in the attempt. It may be done upon the information of 
one intereſted or not intereſted, The court is called upon for its own 
- honour to examine into the buſineſs. 

Your lordſhips have been told, that the crown cannot get at the co]- 
TIufiorr; that the eccleſiaſtical courts will not attend to the application of 
the crown. If that were the caſe, it would not follow as a neceſlary 
conſequence, that the crown ſhould be admitted to _—_ colluſion here. 


Is it then to be wondered at, 


But has the attorney-general ſurmiſed to the Eccleſiaſtical Court, that 


there has been ſuch an impoſition put upon them as is infinuated ? Has 
the judge of the Eccleſiaſtical Court told the attorney-general, I cannot 
attend to the ſuggeſtion; no application has been made to the Eecleſi- 
aſtical Court, either on the part of the crown, or by the real proſecutor 
in this caſe, or any other perſon, though the duke of King/lon and the 
noble lady at the bar lived together five years under the ſanction of a 
marriage ſolemnized with the archbiſhop's licence, in the preſence of 
friends, and known to the world? Does the proſecutor ſay, he is ac- 
tuated by motives of juſtice, and alledge the ſuppoſed colluſion newly diſ- 


covered? wa 
A caſe happened in the court of King's Bench, which is known to man 


„ 


of your lordſhips. Mrs. Phillips had married Mr. Muilman—Mr. Muil- 


man had got rid of that marriage by a ſentence in the Eccleſiaſtical Court, 
by proving a former marriage with one Delcfield.—lIt was then the lady's 
turn. She meditates getting rid of Delafield's marriage, by proving that 
. Delafield at the time he married her had another wife; and fo the lady 
was to fix herſelf upon Mir. Muilman in order to give effect to her ſcheme. 
An action was brought for a real demand againſt her in the court of 
| King's Bench by a brewer, who had got a note from her for a valuable 
conſideration: the intent of this was to create a rumour that Muilman 
and ſhe were married. They might have brought this and a thouſand 
ſuch actions, and no verdict given could be evidence againſt Mr. Muil- 
man. But when Mr. Muilman heard of this proceeding, and the purpoſe 
of it, though it could not affect him, he applied to the court of King's 
Bench, not as a party in the cauſe, but informed the court that ſuch a 
proceeding was had by colluſion, that it was an abuſe of the court, and 
ought to be rectified. Lord Hardwicke. was then at the head of that court: 
he conſidered it as a high —_— of that court: he attended to the 
application of Muilman. An objection had been made by counſel, that 
ſuilman was not to be heard. What! ſaid lord Hardwicke, to inform 
me court of a contempt, is he not to be heard? Any perfon as amicus 
curia may inform the court of a contempt that has been committed. The 
court ordered the record to be taken off the file, and puniſhed the parties. 
If the preſent ſentence was by colluſion, the Eccleſiaſtical Court would 
eraſe from their records the memorial of the tranſaction at the ſurmiſe of 
an amicus curia'; and would not the Eccleſiaſtical Court have thought 
themſelves -honoured with ſuch an amicus curiæ as his majeſty's attor- 


ney-general ? | | | 
7 Row and perhaps deſerved, commendation was beſtowed upon the 


marriage- act, though, I really confeſs, I did not diſcoyer the applica- 
tion. Your lordſhips were told, that every woman of eaſy virtue and 


of indigent circumſtances before that act had an immediate receipt for 


the payment of her debts by getting married at the Net. Has the mar- 


riage - act been attended with ſuch beneficial conſequences to make all 
women virtuous, and all women rich? If that be true, it has much greater 
merit than I conceived belonged to it. Did a Flat marriage diſcharge 
the women from- her debts? I be only change it made in ber ſituation 
was this: when/ married, ſhe goes to gaol in company with her huſband ; 
whereas if ſingle, ſhe muſt go alone, and truſt to the _—_— ſhe meets. 
there: and as to future debts, ſhe was not liable, becauſe the was à mar- 
Tie woman; and at that time the matriage-ceremony, if performed by a 
_ prieſt, was valid. But is there any thing in the marriage-act which. 


. 
} 


30. The Trial of Elizabeth Duche/s-Dowager of Kingſton, for Bigamy. 


[ 


„ 


ſays, that a woman who now marries ſhall not run into debt? It would 
be very happy for many huſbands in this country, if there could haue 
been an effectual proviſion of that kind. Before the marriage- act, a wo. 
man by her marriage in the Fleet was not liable to future debts; a wo, 
man now by her marriage in the church is not liable to future deht,, 
Has the marriage-aQ made it a difficult matter in this country to be mr. 
ried? Are there many obſtacles in the way? Is there any delicacy in 
ſurrogates in granting licences? In truth, it is as eaſy to get married in a 
church as before in the Fleet. Suppoſe a marriage by banns at a diſtance 
from London; the woman comes here and runs in debt; does any body 
in London know of her marriage, though it was in a church? She hag az 
much power to run in debt ſince the marriage-act as before, and as exempt 
from the payment. 

Your lordſhips are told, that a man and woman may to civil pur. 
poſes and to civil duties, by a colluſive ſentence of this kind, become 
ſeparated, and no longer * and wife; but to all the public duties 
they are huſband and wife: they cannot abſolve themſelves from public 
duties; there is no power upon earth can do it but the legiſlature of the 
kingdom; and that the noble lady at the bar is free to all civil Purpoſes, 
but to all criminal purpoſes ſhe is a wife, 

I wiſh the gentleman, who uſed this argument, had explained himſelf 
upon the ſubject; for I proteſt to your lordſhips, I am to be informed 
that there are other public duties by huſband and wife to be performed, 
but thoſe in a ſtate of cohabitation: I have no idea of any public duties 
which the ſtate can exact from a huſband and wife in any other ſituation: 


and yet, my lords, nothing is more clear, than if a man and woman co. 


habit together as huſband. and wife after a ſentence like the preſent, 
and whilſt it remains in force, they are puniſhable by eccleſiaſtical cenſures, 

Are the public duties alluded to the injunctions found in the act of 
parliament, that no man ſhall take another wife, or any woman another 
huſband, living the former? The act does not mean to puniſh all ſuch 
acts: for in the firſt place the act ſays, that it is competent to any man, 
without becoming a felon or the object of puniſhment, by the act, to 
marry a ſecond wife, provided his firſt wife is beyond the ſeas for ſeven 
years together, you the huſband knows ſhe is living; and yet the ſe- 
cond marriage is void, and the huſband may be puniſhed in the eccle- 
ſialſ ical courts, but not in the temporal. 

Suppoſe a gentleman from Ireland, for inſtance, ſhould be eivil enough 
to leave his wife, and reſides ſeven years in England; though he hears 
from her by every packet, though he writes to her by every packet, he 
may marry a woman in England without offending againſt the act of 
parliament, It would be the fame, if a perſon living at Dover could pre- 
vail on his wife to go and reſide at Calais for ſeven years: he might marry 
another woman at Dover without any peril from this law, though every 
veſſel] brought him accounts of her good health. Is this then that great 
public duty which the ſtate ſo rigorouſly exacts, that none of its ſub- 
jets ſhall marry a ſecond huſband or wife, living the firſt ? 

It is well known, that a divorce for adultery does not diſſolve the 
bonds of matrimony ; the relation of huſband and wife ſtill exiſts, and 
neither party can marry again; and yet the day after that divorce is 
pronounced, ſhe can marry any man ſhe pleaſes without offending againſt 
this law. It is not then in this act of parliament we are to find the 
public duties which the ſtate exats from a huſband and wife; for 
in many caſes a ſecond marriage is not puniſhed, or even condemned 
by it. | 
” Potmbly 'the gentleman may urge, that a wife's reſiding abroad for 
ſeven years may be by colluſk 
marrying again without committing felony : in ſhort, if your lordſhips 
yield to this objection of colluſion, it is impoſſible to foreſee to what 
extravagant lengths you may be carried in ſupport of the propoſition, 
that the noble lady at the bar is to all civil purpoſes ſingle, but to all 
criminal purpoſes a wife. The caſe of a perſon who committed a frau- 
dulent act of bankruptcy, on which a commiſſion iſſued, and for a con- 
cealment of part of his effects he was tried and executed, has been men- 
tioned. The caſe, fo far from maintaining the propoſition, is an authority 
againſt it: the colluſive act of bankruptcy was deemed equivalent to 2 
real one; it bound the bankrupt to all civil and criminal purpoſes; it 
ſubjected his property to be ſeized for the benefit of his creditors; it 
fubjefed his perſon to the puniſhment ordained'by the bankrupt laws: 
there is no diſtinRion made between civil and criminal purpoſes. 

Suppoſe a commitlion of bankruptcy iſſuing fairly upon a real act o 
bankruptcy, and a concealment by the bankrupt; and let me ſuppoſe 
farther, which is not an impoſſible thing, that the commiſſion by collu- 


ſion between the aſſignees and the bankrupt is ſiiperſeded, as having 


improperly iſſued, by an order of my lord chancellor, and an indictment 
ſhould be afterwards-preferted for the ' concealment ; would any judge 
ſuffer a man to be tried as a felon under theſe circumſtances on a ſug- 


geſtion of fraud in ſuperſeding the commiſſion ? "Certainly not: I am 


perſuaded every judge, who now aſſiſts your lordſhips, would tell the 
proſecutor he had miſtaken the place to examine the fraud; that be 
ought to have applied to the court of Chancery, which has excluſive juril- 
diction in'bankruptcy ; and direct the priſoner to be acquitted. 

Fermor's caſe, in lord Cotes Reports, was cited to your lordſhips to 
prove, that acts temporal and eccleſiaſtical may be avoided for colluſion: 
does that learned judge ſay where ſuch acts are to be avoided? No; 
but, my lords, to i lor that paſſage he refers to à caſe reported in lord 
chief juſtice Dyer's Reports'; and there it appears, that the act of the 
Eccleſiaſtical Court, which was granting an adminiſtration, ba 
been repealed in the Eccleſiaſtical Court for colluſion, If 1 wanted ad- 
thorities to add to thoſe Thave cited, I would borrow this to put into 
the number; becauſe it is a dire proof, that the [Eccleſiaſtical Court 
have a power to ſet aſide their own acts for fraud. e. 
A caſe of Lhyd and Maddox was cited from Moores 
that the eccleſiaſtical courts had a power to examine into the colluſive 


means of obtaining a judgment in the temporal © courts; and ſhall not, 


ſay the gentlemen, che temporal courts take the ſame liberry with tt 


ion to give the huſband an opportunity of 
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of the cccleſiaſtical? The caſe 8 to be ſtated ot ſhew 


ſe i s 2 2 1 
of the argument. A perſon claiming a legacy ſues in the Ec 
7 15 er, 85 proper es for the recovery of that demand: the 
D e in anſwer ſays, I have nothing to pay you with. Such a one, 
1 hter of the teſtator, has ſued me in a court of law for a debt; has 
a _— a judgment againſt me. I muſt pay that debt, I cannot pay 
n_ acy, unleſs I pay it out of my own pocket, and nothing can be 
= onjult. The executor is to adminiſter the effects as far as they 
anos. to pay the debts out of his own pocket, The legatee in an— 
[I aid, The judgment was by fraud, and the temporal court would not 
. the eceleſiaſtical from examining into the matter. This is not 
1 within the principle of the common law, the legatee having an in- 
— at the time of the fraud committed, but falls within the ſtatute of 
ans Elizabeth, which ordains, that every judgment in any temporal 
— by colluſion is utterly null and void, as if it had never exiſted; it 


: void againſt every perſon having an intereſt; it is void by force of the 
ſtatute againſt the crown demanding a forfeiture, ; 

A learned friend of mine, who ſpoke in the cauſe, and who did me the 
ſingular honour of attending to me, not for what I ſaid, but for what 
1 omitted, obſerved to your lordſhips, that I had avoided entering 
into che effect of fraud and colluſion upon the ſentence, unleſs I Seng. 
the caſe of 1 and Harficld, I knew it would fall to my fhare to 
trouble your lordſhips upon that ſubject; and to avoid a repetition, ! 
contented myſelf in that ſtage of the bufineſs with relying upon the caſe 
of Haß ld and Hatfield, which appeared to me alone ſufficient to anſwer 
very argument upon colluſion. : i 

It is pretty ſingular, that as Hatfield and Hatfield was a caſe in equity, 
and two of the moſt eminent equity-counſe] in this kingdom appear for 
the proſecution, that neither of them thought fit to grapple with that 
caſe;} They found in the principles of the court of equity, that it was not 
to be anſwered, and therefore prudently paſſed it over to thoſe who ſhould 
think fit to engage with it. A woman claimed forty pounds a-year, 
which was veſted in a truſtee for her uſe : but there was another deviſe of 
an annuity. of ten pounds a-year out of lands, and a legacy directly given 
ber. The former huſband releaſed to the heir at law of the ſecond huſ- 
hand, who had made theſe proviſions for his ſuppoſed wife. She files her 
bill. The firſt huſband in his anſwer ſtates all the circumſtances of their 
marriage, the time, the place, the miniſter, and the perſons pre- 
ſent, to avoid the effect of the releaſe. A ſuit of jactitation is inſtituted 
in the Eccleſiaſtical Court by colluſion with the ſecond huſband, after 
proof of the marriage in the cauſe in the Exchequer, and ſhe is declared a 
ſeparate woman, and the widow of the deceaſed. Ihe court of Exchequer 
received the ſentence as concluſive evidence. On an appeal to the houſe 
of lords, the decree is affirmed. | 

If it had ſtood merely upon the printed caſes in the houſe of lords, I 
ſhould conceive your lordſhips could not have entertained a doubt; but 
the caſe is mentioned in A r Strange s Reports, when he was not a 
young man; and the ground of the determination is ſtated to be, that 
the ſentence was concluſive. The caſe is mentioned alſo by Mr. Viner 
in his Abridgment; where he adds, that the houſe of lords held, that a 
ſentence in the Eccleſiaſtical Court could not be impeached, though the 
proceedings were feint and by colluſion, This clear and direct authority 
x to be got rid of and avoided in this manner: Mr. Viner is a nonſen- 
ſeal writer; you are not to give credit to what he ſays. I ſhould have 
hoped that gratitude to Mr. Viner's memory would have repreſſed that 
obſervation; he has ſhortened the hours of the labour of lawyers, and 
more” particularly of thoſe who are in great buſineſs. But to caſes in 
themſelves irrefragable, with deciſions upon the very point, anſwers 
cannot! be given by argument; unleſs your lordſhips will dignify thoſe 
obſervations with the name of argument. N a 

The caſe of lady 4Jayo was cited from Doctirs Commons, which is 
jery-material to the cauſe now before your lordſhips. It was a caſe of 
Inudand collufion, diſcovered in the Prerogative Court upon the ap- 
pal which had been practiſed in the Confſiftory Court of the biſhop of 
Lindon. The fraud was apparent; he that ran might read it: but what 
kid the judge of the Prerogative Court? You muſt go into the Confiſ- 
tory Court, where the fraud was committed; I can give you no relief, 
There the colluſion muſt be gone into, there redreſs may be had, there 
the honour of the court will be vindicated. This is the opinion of a 
ling judge,” of high character for his abilities and integrity: a greater 
an perhaps never fat at the head of that court. : 

Your lordſhips have been preſſed to give a more favourable attention to 
tle wiſhes of the proſecutor, as the preſent is a criminal proceeding. Is 
ide principle or genius of this country to be more active to find out and 
puniſly'erimes, than to give effect to civil rights ? 

M lords, there is a benignity in the laws of this country to the frail- 

les oh mankind. The judges are attentive and zealcus that the civil 
fuers of the country be ſtrictly adminiſtered, and will not ſuffer any 
donteixance, chicane, accident, or neglect, to defeat it; but in criminal 
Proſecutions they ate humane, they make great allowances, and are not 

Mer-anxious to diſcover criminals. This obſervation is verified by daily 

Mietice, In a civil cauſe, if the trial comes on before the plaintiff ex- 
Neis e, In witneſs be out of the way, if the verdict be in favour of a 

eſendant contrary.to- the evidence, the verdict is ſet aſide, and a new 
ordered and ſuſtice done: but in a eriminal proſecution, if the ver- 

Ae be zn favour'of the defendant, though it ariſes from the abſence of a 

Mie or from any other accident, or it be given contrary to the 

hireſand mort fatisfaQory proof of guilt, though not one of the jury 

n Weh bis face without a bluſh, yet the verdict ſtands, and a new 
Min never granted. It was even denied in perjury committed in the 

etna Han; where the defendants had the wickedneſs to cor- 

ile witneſſes for the proſecution” to keep out of the way; for when- 
oy whatever means, there is an acquittal in a criminal proſe- 
= he-fcene is cloſed and the curtain drops. 5 
et, my lords, ſit down without reminding your lordſhips, that 
Wtourſe of the argument have been cited many determinations in the 
TI courts by judges who had no partiality to the eccleſiaſtical ju- 
1 | 


| 
4 


4 


apprehended that the queſtion was cloſed, and that he was bound to give 
the 
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riſdiction, acknowledging their authority, and declaring und voce, that 
in all caſes, where they have an. excluſive juriſdiction, the ſentence is 


final and concluſive : there is not an exception to be found in the books. 
Some of theſe declarations were made, when the judges of the temporal 


courts were exceedingly jealous of the eccleſiaſtical, and when they were 


even in a ſlate of warfare, 

Does the preſent caſe call upon your lordſhips to break down the boun- 
daries which the conſtitution has fixed between the temporal and eecleſi- 
aſtical courts, or to invade thoſe rules of deciſion which have been tranſ- 
mitted from the earlieſt of times? Is there an authority to warrant your 
lordſhips in taking ſo extraordinary a ſtep ? | 

Is it expected, that your lordſhips are to be more jealous in finding out 


crimes and puniſhing offenders than your anceſtors ? and to accompliſh / 


thoſe purpoſes, that you will diſregard the authorities of the law, the 
practice of ages, and the ſpirit of the Engliſb conſtitution ? 

If the matter, inſtead of being clear in favour of the noble lady at the 
bar, as I conceive it to be, had been only doubtful, I am * your 
lordſhips would pronounce an acquittal, 

It is the duty and practice of every judge in a criminal proſecution to let 
the jury know, that, if there hangs a doubt in the cauſe, they ought to 
give the turn of the ſcale in favour of innocence, and acquit the pritoner, 

Can your lordſhips after an argument of three days, in which ſo man 
re ſpectable determinations in favour of the ecclcaſlival juriſdiction have 
been cited, lay your hands upon your breaſts and ſay, Here is no doubt; 
the ſentence of the Eccleſiaſtical Court, upon the faith of which, and b 
the advice of a perſon of the fi: ſt knowledge and abilities in the eee 
tical law the noble lady acted, is a nullity and of no avail ; and that ſhe 
has intentionally violated the laws of her country and become a felon ? 

My lords, I will not permit myſelf to ſuſpect any one of your lordſhips 
can entertain ſuch an opinion; and I fit down with the moſt perfect el 
dence, that by your lordſhips judgment the noble lady at the bar will be 
diſmiſſed from any farther attendance upon your lordſhips, | 

Lord High Steward. A noble lord aſks, whether in that caſe you cited, 
where an action was brought againſt Mr. Thomas Hervey, the court upon 
hearing the ſentence in the Eccleſiaſtical Court refuſed to proceed farther 
in it; or whether it was, that the cauſe was then depending in the Ec- 
eleſiaſtical Court ? 

Mr. Wallace. 1 will give your lordſhips an account from my memory, 
confirmed by a note taken in a ſubſequent cauſe ; and if there is any doubt 
upon the fads, | am happy to acquaint your lordſhips, that you will have 
much better information upon the ſubject from the noble judge who tried. 
the cauſe. Mr. Hervey and the lady had lived ſeparate ſeveral years, during 
which time a creditor, 10 had furniſhed her with neceſſaries, brought an 
action againſt Mr, Hervey. He denied his marriage. There had not been 
a ſentence at that time in the Eccleſiaſtical Court. The jury were ſatiſ- 


fed with the evidence of the marriage, and found a verdid againſt Mr. 


Hervey.—Another creditor, who had furniſhed neceſſaries for the lady af- 
terwards, brought his action againſt Mr. Hervey, and was provided with 
the ſame evidence which had ſatisfied the former jury: but between the 
time of the former trial and the trial of this cauſe, a ſuit of jactitation had 
been inſtituted in the Eccleſiaſtical Court by Mr, Hervey againſt the lady, 
and a ſentence pronounced in his favour, which was offered in evidence. 
The learned judge conceived himſelf bound by that ſentence, as the judg- 
meat of a court of 10 Kang juriſdiction: there was no impoſition upon 


the creditor, no occaſion for an alarm by the deciſion, the debt was 
not contracted during cohabitation, no act of Mr. Hervey's had induced 
the neceſſaties to her as his wife, he renounced the 


the creditor to furni 
relation ; the plaintiff gave credit upon the marriage itſelf, and therefore 
took upon him to ſatisfy the court that there was a legal marriage: the 
ſentence of the 'Eccleſiaſtical Court had determined the point : the judge 


faith and credit to the ſentence ; and the plaintiff failed on account o 
ſentence, though it was afterwards reverſed upon an appeal. 


Doctor Calvert. 


; My lords, the queſtion ariſing upon the ſentence which has taken up ſo 
much of your lordſhips time, 
than we at firſt apprehended, 


My lords, when the counſel for the noble ducheſs at your lordſhips * | 


offered the ſentence in the Eccleſiaſtical Court to be read as concluſive 
evidence, it was deſired by the counſel on the other ſide, that the reſt of 
the proceedings in that cauſe 1 likewiſe be read. This raiſed a be- 
lief in us, that exception would: be taken to the nature of this ſentence 
in particular, as differing from ſentences in other matrimonial cauſes. 

y lords, we apprehended it would be ſaid, as indeed it was by Yome of 


| the counſe] on the other ſide, that a proceeding in a cauſe of jactitation, 


when the iſſue of it was, pronouncing for the jactitation, and the defen- 
dant enjoined ſilence (let the proceeding in that cauſe have been what it 
might), would not amount to a poſitivegdecree againſt a marriage, but it 


would be merely a diſmiſſion of the party; that it would amount to no 


more than this, that nothing had been proved for the preſent, and that 


the judgment never would become decretal, 


My lords, 1 take it to be a mere miſtake, to ſpeak of proceedings in ſuch © 


a cauſe in that way ; but however, we haye it now, as I underſtand, in 
conceflion from the counſel on the other ſide, and we are perfeQly agreed 


about the nature of the ſentence : it has been allowed, itis as complete a 


ſentence againſt a marriage, as if it had. been pronounced in a'cauſe of 

nullity of marriage. | 5 PV 
My lords, a conceſſion of this ſort coming from the counſel on the other 

ſide, your lordſhips will ſee, muſt leave them much embarraſſed: firſt, b 


their own conceſſions of the effects ſimilar judgments have had in other 
of parliament, upon which alone this 


queſtions ; and likewiſe by the act 
proſecution can be founded. 

My lords, it is conceded, that ſome judgments of the eccleſiaſtical courts 
are final as to matrimony ; but if they concede that ſome are, there is now 


remaining no objection to this in particular. Yout Jordſhips will ſee 5 


how much this 1s ſupported by the ſtatute on which the proſecution is- 
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their duty. 


\* huſband, of whom it had been directly in iſlue and determined that ſhe 


236 


founded; becauſe the exceptions out of that ſtatute go directly to thoſe 
ſentences with which it is now allowed this is upon a footing. Can it 
therefore with any propriety be now urged, that it ought not to be re- 
ceived as concluſive, becauſe there is a poſſibility of ſetting it aſide? This 
ſeemed aſtoniſhing to the learned gentleman who ſpoke 2 the other 
fide ; that, as it is allowed that the court who paſſed that ſentence could 
at any time upon proper evidence reverſe it, it ſhould be urged in this 
Judicature as conc five upon your lordſhips. Many inſtances have been 
given, where ſentences not more hnal or irrevocable than this have been 
allowed in the common-law courts. If in a cauſe of nullity, a marriage 
be pronounced to be void, it would not be contended a moment, but that 
ſuch a ſentence is within the exception of the act; and no perſon mar- 
rying again after ſuch a ſentence could be an object of puniſhment under 
hat act. It is ſurcly therefore a very conſiderable conceſſion, and ſufh- 
cieht to juſtify the reliance we have upon it, that it is a poſitive and di- 
rect ſentence againſt the marriage. | 
My lords, the ground of ſome of the vip vac out of the act of 
an pag ſeems to be the notoriety of the ſtate of the party, which 
eaves no room for impoſition on the perſon with whom the ſecond mar- 
riage is contracted; for the act has not in view merely the puniſhment 
of the offence as againſt morality, becauſe the exceptions are ſuch which 
allow in many caſes a ſecond marriage, though the firſt is really in 
force. The object therefore of the act of parliament ſeems to be this, 
that there ſhould be no deceit put upon the perſon: it is expreſſed by 
the preamble in theſe words: Whereas many perſons going from one 
county to another, or into places where they are not known, marry 
© again; therefore be it enacted:“ but when there has been any pro- 
ceeding of this ſort, when there has been any queſtion litigated in the 
Eccleſraſtical Court relative to that marriage, and when the ſentence of 
the court is againſt that marriage, I believe it is no ſtrain of the inter- 
pretation of that act, to ſuppoſe it is one of thoſe caſes, in which no 
proſecution of this ſort ought to be carried on. 

My lords, the variety of inſtances that have been produced to ſhew, 


that whenever any ſentence of this ſort has been produced, it has been 


conſtantly attended to by all civil juriſdictions, will not bear a contra- 
diction ; nothing can be more clear. To all the cafes that have been 
quoted on our fide, I do not apprehend that any anſwer has been given 
to affect their authority; what is more, there has been no caſe cited on 
the other fide: therefore, if a ſeries of authorities will eſtabliſh any 
point, it is to be conceded, that in all civil caſes a ſentence thus pro- 
nounced by a court having a competent juriſdiction, where the nh e 
has come before that court, marriage or not marriage, will be received. 
The queſtion then will come to this: if it can be eſtabliſhed, that in civil 
fuits it would be received, ought it not to have the ſame effect in a cri- 
minal proſecution? 

My lords, for that purpoſe there have been caſes cited to your lord- 
ſhips; that of the King againſt Vincent, where there was a proſecution 
for a forgery, and the probate was received as concluſive evidence againſt 
that forgery. 7 88 1 


My lords, in anſwer to that it was urged only, that it was a caſe that 


was too ſtrong, and they could not give credit to the Reporter. That 
anſwer ſeems by no means ſatisfactory, eſpecially as it does not meet 
with ſupport from any ſubſequent authority, ſince none has been quoted 
that comes up to the point, Two or three caſes have been mentioned; 


but when they are conſidered, and the circumſtances they were at- 


tended with, your lordſhips will find, it does not appear that they come. 


up to the caſe in queſtion. In two of theſe inſtances, the ſuppoſed 
teſtators were living. My lords, it was a groſs impoſition, and the 
whole proceeding a-mere miſtake, and nothing more. The teſtator 
came into court to give evidence. To be ſure, a probate under theſe cir- 
cumſtances could not be attended to; it could not be a probate at all; 
nor could it be contended, that the probate of the will of a living per- 
ſon could be received in evidence. I know the treatment it received in 
the Court of Prerogative in that caſe, where Stirling was executed for 
a forgery. I enquired, to ſee how that ſtands, and 1 do not find there 
were any proceedings to reverſe or revoke the probate; the thing was 
too abſurd to require a judicial diſquiſition. I was informed, a pen 
was drawn through the probate, and on the margin was written the 
word void. There were two other caſes mentioned of indictments for 
forging wills, where it was ſaid that there was a probate exiſting; but 


it does not appear throughout theſe caſes, that any mention was made of 


the probate at the trial, or that the- exception was taken for the pri- 
ſoners. We pointed out to your lordſhips the great inconvenience that 
would ariſe from going on to enquire into e e of this ſort in two 
different judicatures. It was aſſerted—— | | f 

* A Lord. Whether the ſcratch with a pen through the probate, in the 
caſe of Stirling, was done by any order of the court? 

Doctor Calvert. Not by any judicial order, I believe. I apprehend 
it never came judicially before the court. By whom it was done I know 
not: I am not acquainted with that. 9 5 | 

My lords, it was aflerted b | 


the counſel on the other fide, that no de- 
... Cifion of a civil nature could be applied to any criminal queſtion :_ it was 
_ aff: reed, but I did not find that it was ſupported by any principles or 

authorities. FF Re 
My lords, we, on the other hand, did ſubmit to your lordſhips, that 
the inconyeniencies ariſing from ſuch different enquiries might be ex- 
tremely great; for if they produce different judgments upon the ſame 
point, the perſons, who ſhould be affected and intereſted under them, 
-under fuch a predicament might find it difficult to know what ſhould be 
e pointed out, that in caſe the ſentence now in queſtion 
remains in force, which 1 truſt it will, notwithſtanding any judgment 
that may be, paſſed in this court; yet if * ſhould. proceed to cenſure 
the perſon thus ſeparated from the ſuppoſed former huſband, from this 
contrariety of judgments the greateſt confuſion would ariſe : ſor you 
Would cenſure the perſon for. marrying again, as being the wife of that 
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acting under ſuch ſentences : becauſe where that queſtion has been 45 


was never the wife, This, my lords appears to us a very conſider 
abſurdity, The only anſwer [ beard to that was rather we 


inconvenience than removing it. When it was aſked, in what * ns 
cament would a woman ſtand under theſe circumſtances? it was Fir waſh 
ſhe would be a wife to criminal purpoſes, but not ſo as to civil gg; erm 
derations, What the diſtinction meant, I confeſs I do not wel! . mean 
ſtand; but it was ſaid, the noble lady at the bar ſhould be conſidered 6 tall 
a wife to all criminal purpoſes, becadſe perſons cannot abſolve them. cave 
ſelves from their public duties. I never underſtood, that with regard tg upon 
matrimony any party could abſolve himſelf from his private duties nei. eau 
ther : I always underſtood it, as far as his own a& could affect it, to ho gl 
an indelible obligation. But what are the duties to the publick, which javHit 
a perſon in this ſituation ſhould be anſwerable for? A woman by lay party' 
{ſeparated from, and even pronounced not to be the wife cf, the fun. he 05 
poſed huſband, and to whom ſhe cannot return; I do not know 1 caſe'h 
duties there are, that ſhe ſhould be anſwerable to the publick for, It i bis i 
contended, that of not marrying again; but this is expreſsly contry po 
to the meaning of the act itſelf, which provides that in many ak poſes, 
even where the former marriage remains in force, yet a ſecond my. chung 
riage ſhall not be criminal: as in the caſe of a ieparation a Menſa u hes 
60% o there is no doubt, that the parties remain man and wife as much & ett 
if they had never heen divorced ; nay, it is ſo merely a temporary fe- rages 
paration, that there is no occaſion for a judicial proceeding to bring do 
them together again; for whenever the parties chuſe to cohabit, they 15 
may live together, and are as completely man and wife as if no ſe— * 
paration bad happened. It has been obſerved, that ſome inconve. * 
nien.1es, which were removed by the late marriage act, might be in- 1 
troduced again under theſe ſuits of jactitation: it is certainly ſome. 1 5 
what unintelligible how theſe ſuits could be applied to thoſe purpoſes, 1 
The grievance mentioned is this, that fingle women contracting debts wet 
did, before that act of parliament, procure themſelves to be clan. oo 
deſtinely married to perſons with whom they never intended to ce— 100 9 
habit, but merely with a view fraudulently to protect themſelves 455 
againſt their creditors. Now, can it be argued, that by going into 1 of 
the Eecleſiaſtical Court, and obtaining a ſentence in a cauſe of jacliu. w f 
tion, that end would be anſwered? What! when a woman wants 2 7 5 
huſband to protect her from her debts, ſhall ſhe get herſelf fraudu— af | 
lently releaſed from her huſband ? It ſeems it would have quite a con- ne 
trary effect, and cannot anſwer the purpoſe for which it would be in- wr th 
tended, If any of the excellent regulations made by that act are in 55 the 
danger of being infringed upon by undue practices, it were wortky the Nihat the 
legiilature to attend to it, and provide againſt them; but a court of iſ yrs 
juſtice cannot for ſuch reaſons depart from ancient and eſtabliſhed * 
modes of proceedings: and in this caſe theſe conſiderations ought not e 
to have the leaſt weight, becauſe there is not any ground for the ap- . 
prehenſion. In the proceedings in this criminal court, therefore, your ml/h 
lordſhips ought to receive theſe ſentences upon the very ſame principle, 4 uitir 
or indeed broader than a civil court: for who ſhall pretend to ſay, that 5 wt 
in a civil queſtion parties may avail themſelves of fuch a ſuit? But Hud ent 
where a perſon is brought merely to anſwer for a crime, and for the ropriet 
purpoſe of puniſhment, who ſhall ſay, that it is conſonant to the prin- 5 5 
ciples of law that ſuch a defence ſhould not avail? So rigorous a de- Ns hee 
termination in criminal cafes has not been ſupported on any authority, queſtion 
or eſtabliſhed on any principle. Upon the authorities therefore which Win the" 
have been quoted, and which remain unſhaken and uncontradicied, ve be arri 
do ſubmit to your lordſhips, that theſe two points are well eſtabliſhed. WM motvient 
But it has been ſaid, that we are now arguing for what is not open to be iſ would 
conſidered on the general principles of law; becauſe this queſtion has if it had 
been already devided by the very act upon which the proſecution is nov auß of 
depending: for when an act of parliament makes ſome exceptions, the Mito eve 
true interpretation of that act is, that all caſes, which are not within the Wit offer i 
exceptions, are within the prohibition. _— 7 
My lords, ſuppoſing that to be a good principle of interpretation, jet Nit the 
it may very well and with propriety be contended, that the cafe that i filing be 
now offered, I mean the ſentence pronouncing againſt this marriage Eesti 
in a cauſe of jactitation, is within the exceptions of the act of parliament, bips? 1 
My lords, the two exceptions are, that it ſhall not extend to any perſon, teu 
who is at the time of ſuch marriage divorced by any ſentence had in the fons preſ 
Eccleſiaſtical Court; or to any perſon, where the 3 marriage hath the pro 
been, or hereafter ſhall be, by ſentence in any eccleſiaſtical court, decreed naridge 
to be void and of no effet, 1 that 14 
My lords, it will be difficult to explain the latter words, connected with MI 
the proviſion in the former clauſe, without taking in the very ſentence wm all 
which is now under conſideration. The general words in the firſt clauſe eſe wit 
are, that it ſhall not extend to thoſe caſes, in which at the time of ſuch that can 
marriage the perſon was divorced by any ſentence of the Ecc leſiaſtical M 
any barliamen 
Court. | 2 eration 
Now, my lords, the word divorce has always been applied, not only t. night be 
ſeparations a menſa & thoro, but to divorces a vinculo matrimonii. T he fi the perfor 
| clauſe therefore, under the general word of diuorce, ſeems to take in boti nd: 
theſe caſes, whether it be a temporary ſeparation for adultery or cruelty, d ** into 
whether it be a divorce a vinculo matrimonii. If that clauſe applies to thele mulbips | 
two caſes, I would aſk, what is the meaning of the ſecond, that ſpeaks 00 Bins « 
ſentences, declaring a marriage null and void to all effects? A ſentene Slane 
pronouncing a marriage null and void, and of no effect, is the ſame thing M of t 
as a divorce a vinculo matrimonii; becauſe if the marriage has ever been M 
a true and legal marriage, it is well known, that no judicial power in this D P; 
kingdom can put an end to it, In order therefore to give every patt a Sens 


this act ſome meaning, it ought to be undeyſtood,. that the legiſlature by 
thoſe general words muſt mean any ſentence whatever, By which the Ec- 
eleſiaſtical Court ſhould have pronounced, that there is no marriages of 
that a marriage is void ; it being the purport and the general object of thi 
act to ſave not only the juriſdiction of the Eccleſiaſtical Court (that '5 not 
what I am contending for) „ but it is to ſave the innocence of the peri 


| 


tated in a public court (for the legiſlature does not ſuppoſe, 28 


ſome o 
the 


f ; £2 $3 6 : 
18 CI 4 ä : | . 


] 


oft on the other ſide have unwarrantably ſuppoſed, it to be a private 
ine tranſaQtion ; but) the conſtitucian ſuppoſes every court to 
10 open and public, and proceedings there to be before the face of the 


mein ng, the equity of the act muſt be, that any one of theſe ſentences 


e an a cauſe of jactitation, I apprehend can be founded 


gif nothing, but not conſidering the nature of the proceedings; be- 
Rar 


cage Mat the woman has claimed him to 


tifles that jactitation by pleading her marriage, it is incumbent on her 


z marriage by reaſon of minority, where the party under age was mar- 


topriety"can it be ſaid, that if a ſuit of jactitation be brought upon ſuch 
LEY it muſt be with an ill intent? 1 have mentioned, that theſe ſuits 
haue been brought under the marriage act, and therefore merely upon the 
queſtion of marriage. In thoſe caſes the ſentences are preciſely conceived 
m the" fame words with the ſentence in this cauſe: and if a man was to 
be married again after ſuch a ſentence pronounced, would it be argued one 
moment, that he would be guilty of polygamy under this ſtatute ? If he 
would not, it muſt be, becauſe ſuch a ſentence is on the ſame footing, as 
Kir hach been given in a cauſe of nullity. For, if ſentence given in a 
auſe of nullity was to be offered as concluſive, and before you entered 
moevidence upon the fact, your lordſhips would think it the proper time 
to offer it, there would be no occaſion to go into the queſtion z becauſe, 
Ar the fact turn out what it might, that ſentence would be ſatisfactory, 
that the martiage was void, that is, that there was no marriage then lub 
Kling between the parties. What is the aſſertion often then in a ſuit of 
jactitation ; and what was the aſſertion in the cauſe now before your lord- 
e Fhe plaintiff to juſtify his claim upon the lady ſtates, that at a 
patieular” time he was married, ftates the circumſtances, ſtates the per- 
bnspreſent; he attempts to prove this fact. The judge having conſidered 
te proofs, and gone into the queſtion, determined that there was no 
ne, or, in- other words, that the marriage is of none effect: that is, 
e marriage that is pleaded there can have no effect; for he pro- 
nounges; chat, as far as to him appears, the party is a ſpinſter, and free 
Tal matrimonial contracts. If we are right then in bringing this 
aewithin'the exceptions of the act, every objection I ſhould conceive, 
chat can de ſtated, is removed under the expreſs regulation of the act of 
piamentz” becauſe the legiſlature taking this matter into their con- 
leration,. well aware, as it muſt be ſuppoſed, of what inconyeniencies 
Might be argued to ariſe, have ſtill enacted, that theſe ſentences exiſting, 
8 5 marrying again ſhall not be within the act of parliament, _ 
Wer theſe conſiderations, the reply having been fo fully and fo ably 
Pre iſto by the gentleman who went before me, ſhall take up your 
hips time no onger, than in hoping you will be of opinion, that this 
ſentence coming within the exceptions of the act, it would be improper 
ies any proof of the fact: and therefore I hope your lordſhips will 
Wait of this plea PER Ee Eon 
b Saen . 1 
Lord Preſident > Council, My lords, I move your lordſhips to adjourn. 
ohe 1 parliame nt. 5 S. eee , ee 
eee, Tals houſe is adjourned to the chamber of par- 


* | 
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N The lords and others returned tu the chamber of parliament in the 

ide order they came down. The ducheſs of Lingſton retired 
[ om the bar. . n IR * 8 e 
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a ene | 
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After ſome time paſſed in the chamber of parliament 


"for i oof Hare | 
( See the Appendix 2 4-4 Jn age £61 2 . 
The lords and others came back trom — in the 2 order z lad. A Zr | 


the peers being ſeated, and the lord high ſteward in his. chair, the , 
ducheſs of King /ton was again brought to the bar. HS . 


| I A. 222252 
Lord High Steward. Mr. attorney general, you may go on to ſtate ra ' 
4. 


Ch 


1 


0. 


LE ws 
and to looſen thoſe ſacred. connections and cioſe relations, deſigned by / LC wp” 4 
- 4 3 


Che 
8 0 4 R k „s Hei / 
civil diforder, eſpecially in a country where the title to great honour and 27 . 4 
name dg. rere Ht £5 rand adinc 3 | 
le. 727, VVV 
[ Here followed a great uprodr ebind the 1 75 th k jeant ag , 
arms made the uſual proclamation, ] 9v-## / fee, e. 
| 412 mar be Arne. , ke fer e. 

My lords, the misfortunes of individuals, the corruption of private AG e 
life, the confuſion of domeſtick relations, the diſorder of civil ſucceſſion, ee, ge. | 
and the offence done to religion, are ſuggeſted, not as ingredients in the 2. 42 
particular offence now under trial, but as miſeries likely to ariſe from the . ur, | 
example of the crime in general; and are laid before your lordſhips only- eu . 
to e attention to the courſe and order of the trial, that nothin $4 a T 
may fall out, which may give countenance to ſuch a,crime, and heighten E 4) 47 

EE: 4 dE bt y SAL i 


ſuch dangers to the publick. 7 2.4% 24 22 
The preſent caſe, to ſtate it july za. is rip ten ch 


| 
| 
| 
( 
| 
{ 
| 


| 


— 


aggravation. The advanced age o 


of life, would reduce many of theſe general articles of miſchief and cri- in,, 
minality to idle topicks of empty declamation, No part of the preſent” Z. 2 
complaint turns upon any ruin brought on the blameleſs character of 


FR on any corruption ſuppoſed to be introduced 

into domeſtick life, Nor ſhould | expect much ſerious attention of your 

lordſhips, if I ſhould urge the danger of intailin 

upon a helpleſs offspring, or the apprehenſion o 

the houſe of Pierrepoint, as probable aggravations of this crim. igen £6 
But your lordſhips will be pleaſed withal to remember, that every plea, ©** c eh 


which, in a caſe differently circumſtanced, might have laid claim to pany 3 
ere. 


an uncertain condition 


— f . a . . . f 4.00" £ 
ity for an unfortunate 2 in younger minds, is entirely cut off | 


if it be true, that the ſacred rights of matrimony. have been violated, I -£-=; 


” 
- 


am afraid it muſt alſo, appear, that dry lucre was the whole inducement ; 5 
He 


cold fraud the only means to perpetrate that crime. In truth, the evi I n. 
dence, if it turns out correſpondent to the expectations I have formed, 
e expreſsly repreſent it as a matter of perfect indifference Hl b 
to the priſoner hich, huſband: ſhe adhered. to, ſo that the profit to be 2 
drawn from this marriage, or from that, was tolerably equal. The crime, 

ſtated under theſe circumſtances, and carrying this impreſſion, is an of- 


fence to the law; which, if it be leſs aggravated in ſome particulars, be- 


the parties, and their previous habits © e., *! 


13 
* 
re, 


injured innocence; or upon any diſappointment incurred to juſt and ho- 44. Ms 
| nourable pretenſions; or u | 


— 
Nee, 
— 


comes only more odious in others. Sant Vo Wien 
But I decline making general obſeryatipps/upon the evidence. I will 

Rate it to your lotdſhips (for it lies in a,vety.narrow compaſs) in the 

ſimpleſt and ſhorteſt manner I can invent. The facts (as the Rate of 

the evidence promiſes. me. they will be laid before your lordſhips)/ form a 

caſe, Which it will be quite, impoſlible to aggrayate, and extremely diff 

3 1 I h c 433 Sts 1:4 4 $8653. ibs. lh 

| lords, - conſidering the length of time which has interve aver 

few rg will $444 the fs which I am able a pike ea 

lordſhips.,  Fir/t, the marriage of the priſoner, with Mr. Herum; het con /- 

habitation with him at. broken and n incarnate the birth of a child 

in conſequence of it; the rupture, and ſeparation which ſoon followed. 

Secondly, the attempt which the priſoner, in view to the late lord Briſ- 

tol's then ſtate of health, made to eſtabliſh the proofs of, her-marria 

with. the preſent earl. _ Lofty, the plan, which makes the immediate cabs 

je& of the prelent indiAment, for bringing about dhe celebration of 2 

ſecond marriage with the late duke. of Sad. ret fever ate 

©. The, priſoner came to Landen early, in; life, ſome. time, as I take it, 

about the year 1740. About forty-three, ſhe was \introduced into the | 

family of the late princeſs of Wales, as het maid of honour. In the ſum- 

mer of forty-four, ſhe contracted an .acquaintance; with Mer, Hervey; 

which begins the matter of the preſent indictment. This acquaintance 

was contracted by. the mere, accident of; an interview at Winchefler races. 

The familiarity immediately began; and very ſoon drew to its con- 


eluſion. 3 ES 7 | 29 461361 883 $44 
Miſs Chudleigh was about , eighteen, years. of age ;-and teſided at the 

houſe of a Mr. Merrill, Rater on à viſit with a. Mrs. 3 

aunt, Who was alſo the ſiſter of Mr. Aerrills mother, One Mr. Abus 


1 
IF 
4 | „ 


Hef intimate friend of Mr, Merrill's, was | there. at the fame times 1 


Mr. Hervey, was. a, hoy about ſeventeen years old, of (mall fortune, 
but ths Yavnger ſou gt.» 


1, 4 noble f , ys. He was lieutenant; .of tho Corns i 
wall, which" made part of ir 7, ohm Dover ſquadron, then lying at Pore : 
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month, and deſtined for the H- Indies. | 
Hanmer an advalitigeous match for her niece, * 

To ſee his ſhip at Portſmouth, TI 
FKeond viſtt at Lainſſon for two or three days; duri 
d, celebrated, and confummated. | | 
Some circumſtances, which I have already alluded to, and others, 
-which/it-is immaterial to ſtate particularly, rendered it impoſſible, or im- 
ovident in a degree next to impoſſible, that ſuch a marriage ſhould 
celebrated ſolemnly, or publickly given out to the world, The for- 
tune of both was inſufficient 'to maintain them” in that fituation to 
which his birth and her ambition had pretenſions. 
ould have failed. And the diſpleaſure of the noble family to 
belonged, rendered it impoſſible on his part to avow the con- 
The conſequence was, that they agreed without heſitation to 
keep the marriage ſecret. It was neceſſary for that purpoſe jo celebrate 
t with the utmoſt privacy ; and accordingly no other witneſſes were 
h as had been appriſed of the connection, and were 
neceflary to eſtabliſh the fact, in caſe it ſhould ever be diſ- 


Haie is a ſmall pariſh, the value of the living being about fifteen | 
a-year ; Mr. Merrill's the only houſe in it; and the pariſh church 
the end of his garden. On the 4th of Augufi 1744, 
| ointed to be at the church, alone, late at night. 


he appeared to Mrs. 


and carried the. 


* which the mar- 


The income of her 


r. Amis, the 


dei perform 1 
=o was el 


continued a 


ſon, born at Chelſea, ſome time in the 
that birth, the" notice which people 
and the converſations which 'ſhe held about that, and the 
death of the child, furniſh. part of the evi 
neQion actually ſubſiſted between them. 
After having nientjoned' ſo often the ſecrecy with which t 
ere conducted, it ſee 
your lordſhips, that the birth of à child was ſu 
That alſo made but an aukward part of 
maid of honour. | | ; 
My lords,” that which I call the ſecond 
had then lived at a diftance from 
But the infirm fate of the late lord B 
he-pfoſpeR of a rich ſucceſſion, and an earldom. I. 
Wu as nothing better had then offered, to be counte 
and for that purpoſe to adjuſt the 
Mr. Amis,” the miniſter who had 'Y c> 
declining fate of health. She appointed her couſin, Mr. 
meet her there on the 12th of February 
mne arrived at the Blue Boar inn, op 
for his wife, and communicated her buſineſs, which wal to get a 
cite from Mr. Amis of her matri 
her to their houſe, and a 
coming. He 


The <ircuniſtane 


nce that a matrimonial con- 


s needleſs to obſetye to | 
| was ſuppreſſed with equal care. 
the family and eftabliſhment'of a 


iage and coh 


ſband * 
s health ſcemed to 
om. It was thot 


roofs of her marria 


nd by fix in the mornin 
r. Ani houſe. 8 


Mrs. Amis ind 
the occaſion of be 
But nothin; 
arrival of Mr. Merrill 
paper to write it upon. They were ſtill at 
„ an attorney. Spec) 


e with Mr. "He 
Fer huſband v 
il u- bed; and defired her to com 
was done in the buſineſs of the certificate, till the arri 
who brought a ſheet of ſt 
loſs abòut the fotm, and a | 
thought, that the merely making a certificate, and deliveri 
the manner which had been propoſed, was not the beft way o | 
the evidence' which might be wanted. He'"therefore' propoſed, that 
check - bock (as he called it) ſhould be bought; and the marriage be 
i in the uſual form, and in the preſence of the 
ing that it had been thought improper the 
making of the regiſter, he deſired ſhe might be called; the pur 
fair; merely to Rate that in the form of a regiſter, w 
hich*thoſe' perſons of h 

ccordingly his ad 


uld be preſen 


being perſectiy fa 
min people knew to de true; and 
then preſent, give no room to doubt. 
the book was bought 


vice was taten, 
regiftered. The book was 


d the marriage wi Th 
par of Lain 


Births, and Buriah in | 
s ty * 


y-twe, buried, Mrs. Suſanpah Merrill, reliet of John Mer 

rms was, The fourth YU Auguſt ene thouſand Fe hundred 0 0 
Haut, married, the honourable Auguſtus Hervey, 4 to Miſs Elizabe, 
"Chudleigh, daughter of colonel Thomas Chudletg » late of Chelſea ( 
lege, deceaſed, in the pariſh church of Lainſten, by me Thomas Amis. T 
priſoner was in great ſpirits. She thanked Mr. Amis, and told him. 
ede A Fare e's 15 ounds * my She told Mrs, 4; 4 
er ſecrets ; of the child ſhe id b r. Hervey ; a fine boy, but it . 
ead; and i 15 — f of her 0 I. r 
make ba cloaths. It ferved the purpoſe of the hour to diſcloſe te, 
things. She ſealed up the regiſter, and left it with Mrs. Amis, in has 

| le Refs Bn % in char 
upon her huſband's death, to deliver it to Mr. Merrill. This happen 
in a few weeks after, | „ e 
Mr. Kinchin, the preſent rector, ſucceeded to the living of Lainfn, 
but the book remained in the poſſeſſion of Mr. Merrill. l 
In the year 1764 Mrs. Hanmer died, and was buried at Lainſn. 4 
few days after, Mr. Merrill deſired her burial might be regiſtered. M. 
Kinchin did not know of any regiſter which belonged to he pariſh, by 
Mr. Merrill produced the book which Mr. Amis had made; and takin 
it out of the ſealed cover, in which it had remained till that time, they 
Kinchin the entry of the marriage, and bade him not mention it. Kin, 
ſubjoined the third entry, Buried, December the tenth, one thouſund gan 
hundred and fixty-four, Mrs. Ann Hanmer, relif of the late colonel Willam 
Hanmer; and delivered thę book 15 to Mr. Merrill. | 
In the year 1367 Mr. Merriil ied, Mr. Bathur}t, who married hi 
daughter, found-this book amang his papers; and taking it to be, what 
it purported, a pariſh regiſter, delivered it to Mr. Kinchin according, 
He has keptit as ſuch ever fince ; and upon that occaſion made the for; 
entry, Buried, the th of February, one thouſand ſeven hundred and ſixty 

ue, John Merrill, eg... © 

The earl of Bri/tol recovered his health ; and this regiſter was forgotten 
till a very different occaſion ar, ſe for enquiry after it. TT 
| The third period, to which | begged the attention of your lordſhips 
the outſet, was in the year 1768. Nine years had paſſed, fince her for. 
mer hopes of a great title and fortune had fallen to the ground. She ha 
at length formed a plan to attain the ſame object another way. Mr. Hr. 
vey alſo had turned his thoughts to a more agreeable connection; and ac. 


tually entered into a correſpondence with the priſoner, for the purpole of 


ſetting aſide a marriage ſo burdenſome and hateful to both. The ſcheme 
he propoſed was rather indelicate ; not that afterwards executed, which 


could not ſuſtain the oye of *juſtice a moment; but a ſimpler method, 
founded in the truth of the caſe; that of obtaining a ſeparation by ſen- 


tence 4 menſ4 et thorg propter adulterium ; which might ſerve as the foun- 


dation of an act of parliament for an abſolute divorce. He ſent her a me. 
ſage to this effect, in terms ſufficiently peremptory and rough, as your 
lordſhips will hear from the witneſs. Mrs. Cradoct, the woman I hav 


is might have anſwered his purpoſe well enough; but her's required 


7 pointed i, She therefore ſpurned at that part of the propoſal ; and ft. 


uſed in terms of high reſentment, to prove herſelf. a whire. On the 18th 


1111 


What e ee the direct and obvious plan, or what induce 
Peer ed in fayour of ſo different a need i 
or 


In the Michaelmas ſeſſion of the year 17677 ene a ſuit of jaci.- 

eyidencs ſo a of d, that ſucceſs became utterly impracticable. 

A grofler EI 5 was never 4 His libel ſtated tis 

A "with many of its particulars; but not % many. It was large i 
lhe Tien 


aldging al 

tract, marriage ceremony, conſummation, and cohabication ; but whe 
it came to the fa Semis, it ſtated a ſecret cout ip, and a contiath 
. 8 


tenay, who {vi all three dead. Mrs. Cradeck, whom but three months 
before he he ; : $4 4 £44 5 5 ; 
ſhut her out more perfe 45 the conſummation is (aid to have paſled af. 
eg. 
t 


rien 2 112 : 
but the provity, or know 


erril ; meaning perbaps 
To thele articles che'form gf proceeding, abliged her to put in a perſon 


| riage, . together-with the time, place, ! witneſſes, and ſo forth, (ec bu 
1 che th A plz adele. nch ſa 05 7 


ormulſary conclu every an 


| eres in Mr. Merrill's houſe at Sparſhot, Joined togethir in bly wa 


4 ny 


, 


fropl 0 | 
1-4 
li 


this proj 
Rani 
Mt be fo 
celfary in 
the 


eld to. 


Av 
L * & "2 


morried; but not true, that they were married at Spatſhot, or 


This tf b 
, Wer bouſe. 


How was this grols and palpable evaſion treated? It is the courſe of the 


Feolefiaſtical Court to file exceptions to indiſtinct or inſufficient anſwers. 
\, it | "Otherwiſe, to be ſure, they could not compel a defendant to put in any 
5 al material anſwer. But it was not the purpoſe of this ſuit to exact a ſuſh- 
Wa cient anſwer; confequently no exceptions were filed; but the parties 
T ty went to iflue. : MT 
hel, The lan of the evidence alſo was framed upon the ſame meaſured line. 
tg, The" articles had excluded every, part of the family: even the woman 
el whom Mr. Her vey had ſent to demand the divorce, was omitted. But 


her huſband is produced, to ſwear, that in the year 1744 Mr. Hervey 
3 ch Mit: Chudleigh at Wincheſter races, and v'//tted her at 27 3 


dance 


and in 1746 he heard a rumour of their marriage. Mary Edwards and 
4 Hun Hillam, ſervants in Mr. Aerrill's family, did not contradict the ar- 
Mr tielerthey were examined to, which alledges, that none of his ſervants 
but knew any thing of the matter. But they had heard the report. So had 
ins BS Fests, Robinſon, Haſſach, and Edwards. Such was the amount of Mr. 
wel 17 8 #. pooh ; in which the witneſſes make a great ſhew of zeal to 


difeloſe all they know, with a proper degree of caution to explain that 
they know nothing. | | 

1 þ he form of examining witneſſes was alſo obſerved on her part; and 
ſhe proved, molt irrefragably, that ſhe paſſed as a ſingle woman; went 
pf fer maiden name; was maid of honour to the Princeſs Dowager ; 


his | 
hat bought and ſold; : borrowed money of Mr. Drummond; and kept caſh with 
„ . him, and other bankers, by the name of Elizabeth Chudlcig5 ; nay, that 
F r r. Merrill and Mrs. H:nmer, who had agreed to keep the marriage ſe- 
the cret, converſed and correſponded with her by that name. 
For this: purpoſe. a great variety of witneſſes was called; whom it 

en, would have been very raſh to produce, without ſome ſoregone agreement, 

greed underſtanding, that they ſhould not be croſs-examined, Many 
in of them could not have kept their ſecret under that diſcuſſion; even in the 
or. WF imperfect and wretched manner, in which croſs-examination is managed 
pen paper, 2nd in. thoſe courts.” Therefore not a ſingle interrogatory 
2 was filed, nor a ſingle witneſs croſs- examined, though produced to arti- 
i cles exceedingly: confidential, ſuch as might naturally have excited th 
of Wi curiofity of an adyerſe party to have made turther enquiries, | 
ms 5 # the event of this cauſe, thus treated, thus pleaded, and thus proy- 
ch ech the parties had the ſingular fortune to catch a judgment againſt the 
d, marriage by mere ſurpriſe upon the juſtice of the court. 
Ne While I am obliged to complain of this groſs ſurpriſe, and to ſtate the 
Ne proceedings in the cauſe as pregnant evidence of their own colluſion, 
l. I would not be underſtood to intend any reflection on the integrity or abi- | 
* lity of the learned and reſpectable judges. 
Je 4 3 ö . | 
e | |: - For oft, though wiſdom wake, ſuſpicion ſeep | 
J ORR ” m 2 Gare | es 1 
Fe ber charge; while goodneſs thinks ng ili, 


bereut ill ſens. ——— 


Vor chould any imputation of blame be extended to thoſe names, which 
pur Lordſhips find ſubſcribed to the pleadings. The forms of pleading 


are matters of courſe. And if they were laid before counſel, only to be | 
ſigned, without calling their attention to the matter of them, the collu- | 


i BY fin. ould not appear. A counſel may eaſily be led to overlook what 
WF nobody has any intereſt or wiſh that he ſhould conſider. | 
| e way payed to an adulterous marriage; thus was the duke 
of King/fon drawn in to believe, that Mr. Hervey's claim to the priſoner 


ſ was a falſe and injurious pretenſion; and he gave his unſuſpecting hand 


Wangen, HD was then, and had for twenty-five years, been the wife 
of another, o | 1 | 
f In the vain and idle converſations which ſhe held, at leaſt with thoſe 
ones ber fituation, ſhe could not refrain from boaſting how ſhe had 
* WF furpriſed the duke into that marriage. Do not you think ( ays ſhe with a 
ie te Mrs; Amis), do. not you think, that it was very kin 
marry an old maid? Mrs. Amis was widaw of the clergyman who had 
martied her to Mr. Hervey, who had aſſiſted her in procuring a regiſter 
| of: that marriage, and to whom. ſhe had told of the birth of the child. 
| he. duke's kindneſs, as ſhe inſultingly called it, was ſcarcely more 
| range, than her manner of repreſenting it to one who knew her real 
WH vation fo ven. rote vs 
By My lords, this is the ſtate of the evidence; which muſt be given, were 
Fr pal ſatisfy the ferm of the trial; but is in fad? produced, to prove 
lat, which all the world knows. perfectly well, as a matter of publick no- 
ldriety, The ſubject has been much, talked of; but never, I believe, with 
W:manner of doubt, in any company at all converſant, with the paſſages 


dat time in this town. The witneſſes, however, will lay theſe. fats. | 


lere your-lordſhips ; after which, I ſuppoſe, chere can be no queſtion 
what judgment muſt be pronounced upon them: for your Jordſhips will 
hardly view this act of parliament juſt in the light in which the priſoner's 
dune haye-thought fit to repreſent it, as a law made. for beggars, not for 


e faſhion. To be ſure, the preamble does not expreisly prove the: | 
epillature to haye foreſeen. or expected, that theſe would be the crimes of | 


life, or nobler condition, But the act is framed to puniſh the crime, 
Whete ver ig might occur; and the impartial temper of your juſtice, wy 
win nor turn aſide its courſe in reſpect to a noble criminal. 
Wor does the guilt of ſo beinous a fraud ſeem to be extenuated, by re- 
— Wide advice of thoſe by whoſe aid it was conducted, or to the 
n 
this project was not (nor did. { ever mean to contend it Was) all her own. 
Marieulacly, zin that ſraudulent attempt upon puhliek juſtice, it could 
Me e, But, my lords, that imparting a criminal purpoſe to the ne- 
ay inſtruments on carrying it into execution, extenuates the guilt of 
de nher, is a copecit petſecily new in moraliiy, and more than I can 


; 


30. The Trial of Elizabeth Duche/5-Dowager of Kingſton, for Bigany, 


un of the article, as her anſwer calls it, is not true. It is true | rupting theſe inſtruments. Not that mean by this obſervation to pal- 


in his grace o 


ent opinion they entertained of the ſucceſs of their rn I know] Gon 
Pct r nent mad no! wil c MAE 
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| liate the guilt of ſuch corrupt inſtruments. I think it may be fit, and 
exceedingly wholeſome, to convey to Doctor Commons, that thoſe among 
them, if any ſuch there are, who, being acquainted with the whole ex- 
tent of the priſoner's purpoſe, to furniſh herſelf with the falſe appearan 
of a ſingle woman in order to draw the duke into ſuch a marriage, aſſiſt 
her in executing any part of it, are far enough from being clear of the 
charge contained in this indictment. They are acceſlaries to her felony 
and ought to anſwer for it accordingly. This is ſtating her caſe fairly. 
The crime was committed by her, and her accomplices. All had their 
ſhare in the perpetration of the crime: each is ſtained with the whole 
of the guilt. HOY i 

My lords, I proceed to examine the witneſſes. The nature of the caſe 
ſhuts out all contradiction or impeachment of teſtimony, It will be ne- 
ceſſary for your lordſhips to pronounce that opinion and judgment, Which 
ſo plain a caſe will demand, | 


Mr, Solicitor General. 


My lords, we will now proceed to call our witneſſes,——Call fr 
Cr adack, 


I ho came to the bar, and one of the clexks held the bool to her, upon which 
ſhe laid her hand. | 


Clerk of the Crown, Hearken to your oath. 


The evidence that you ſhall give on behalf of our e lord the 
king's majeſty, againſt Elizabeth ducheſs-dowaget of King ton, the 
priſoner at the bar, ſhall be the truth, the whole truth, and nothing 


but the truth; 
| So help you God. 
Then ſhe kiſſed the book, 


Mr. Wallace. My lords, I am defired by the noble lady at the bar tg 
apply to your lordſhips for an indulgence, that a queſtion may be put to 
the witneſs by her counſel, | „ 1 

Lords. Aye, aye. 5 

Mr. Wallace. i ſhall beg the witneſs may inform your lordſhips whe- 
ther ſhe has not had a ſecurity for ſome proviſion, or benefit, or a 
promiſe, in conſequence of the evidence ſhe is to give on this in- 
dictment? Bo N = 

Ann Cradocl. No. = a 

| Mr. Solicitor General, How long have you been acquainted with the 
lady at the bar? 5 115 | 
Ann Cradoct. Above thirty-two years. ee 1 
Mr. Solicitor General. Where did you firſt become acquainted with 


* 


[1 


| her? 


Ann Cradock; I ſaw the lady firſt in London, afterwards at Lainfton. 
Mr. Solicitor General, What. occaſion carried you to the lady 4. 


2 4 ady that I ſerved 
Ann Cradeck. Along with a lady that I ſerved. _ 
Mr. Solicitor [oboe o Name the lady. | 
Ann Cradock, Mrs. Hanmer. x 3 

0 Ms. Solicitar General. Was Mrs. Hanmer any relation ta the lady at 
the bar? | 1 | 
Ann Cradock, Her own aunt, RY ; . 5 ; 0 
Mr. Solicitor General, Was the lady at the bar at Lain/ton along with 
Mrs. Hanmer? Wa : , 1.4: ln "A WS 2 
Ann Cradoct. Not when I firſt went down to Lainſlan. * 


* » 


| Mr. Solicitor. General, Did the come dawn there afterwards? 


b den an FAY 
Mr. Solicitor General. Do you remember ſeeing Mr., fugu/us Harvey 
there at that time) ts ends we EE. eee an. 
Ann Creducl. ee ſeeing Mr. Aug uus Hervey thete, hut not at 
the time I firſt ſaw the lady there. ah 
Mr, rar 33 en: e 72 eame there? Ep 
Ann Gradech, It was in June, at the Fincpefftr.ragey, 
| yo Solicitor * ow long did he ſtay there ber 1 
Ann Cradech. I cannot particularly fay, how long he might, ſtay: he 


| was coming and going. 


Mr. Solicitor General. Was you in Laren church with Mr. Hervey: 
and that lady, at any time in that ſummer? "1 
Ann Cradack. IL | 


Mr. Golicitor General. At what time of the day; 


3 * ' 51 p 1 
Ann Cradgch, It was towards night; it was Nemaft hot. in the day. 
Mr. Solicitor General. Upon what occaſion kae os Hos, 


? 
J 
2 
= 
* 
& 
I 
4 
5 
3 


Mr: Solicitor anal Who was the clergyman? ?! 
Ann Cradech, Mr. Amis, who belonged ta the r 4 

Mr. Solicitor General, Were they married there e Th 

Ann Cradich. Yes; I ſaw.,them. marries. 

Mr. Solicitor General. Was the marriage kept bg. fn 


| 

1 HU: WON ee I" #3 BAYS 4 4.4164 

' Mo Solicitor General, "By what ceremony was the wy . en 
Ann Cradoct. By the matrimonial ceremony; by the Common Prayer 


ſervants ſhould be out of the way 


eee. 8 
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W te, It rather implies aggravation, and the additional offence of cor- 
* Ne hl | | a 
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the lady at the bar? 


| ought- to have menti 
me to ſee the child. 


| ſee the child? 
VWs y, wt) adack: F rr e ad 4k 


told you ſhe would take you to ſee the child? 


| Lenden? 


t marriage? | 4 
An Cradech. I believe one. 11 11631 GC | 


Pa... been 
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100 Cradith. Yes, they did. 

Mr. Solicitor General. How far is Me thurch from' 106 houſe? 

Ann Cradoct. Not a great diſtance, but [ cannot ſay how far: it is in 


the arden. 
Mt. Solicitor General. Did PO return with the party into the 


bone ? 
Aan Cradoct. Not that I ſaw. | | 
Mr. Solicitor General. Did you attend! on the lady as her maid? 
Ann Cradvch. I did at that time, her own not being able. 
a Mr. Solicitor Gmeral. After the ceremony, did 4225 ſee the parties in 


bed together? 


a 


Ann Cradech. I did.. | | 


I Lord. Repeat what you ſaid. | 

Ann Cradoct. I faw Wn put to bed: I alſo fav Mrs. Hane infft 
upon their getting up again. , 

Mr. Solicitor General. Did you fee hom the next it 

Ann Cradeck. I ſaw. them that night afterwards in bed, the cam night 
after Mrs. Hanmer went to bed, 

Mr. Solicitor General. Did you ſee them afterwards in bed for ſome 
nights after that? 

Inn Cradocf. I ſaw them particularly in bed the laſt night Mr. Hervey 
was there, for he was to ſet out in the morning at five o'clock; I was to 
call him at that hour, which I did; and entering the, chamber, I found 
them both faſt aſleep: they were very forry to take leave. 

Mr. Solicitor General. Can you fix what year this was? 

Ann Cradoct. I believe it to be in the year 1744, but I am certain it 
was the ſame year in which the Victory was at Portſmouth. 

Mr. Solicitor General, Do pou recollect what time of the year it was? 

©" Ann Cradech. In the month of Auguſt, I think. 

Mr. Solicitor General. What is your reaſon for thinking it was in the 
mant of Auguſt? 

Ann Cradoct. My reaſon is, that it was in the time of Maunhill fair; 
and alſo that there were green-gages ripe, which the lady and gentleman 
were both very fond of. 

Mr. Solicitor General. Do you recollect how long it was after the death 
of Mr. Merrill's mother? | 

Ann Cradocl. No, | cannot juſtly ſay. 

Mr. Solicitor General. e did Mr. Hervey go, as you underſtood, 
the morning he went awa | 

Ann Cradeck To Port OE | 
Mr. ra General. Did you underſtand that he was then in the ſea. 
ſervice * 

Ann Cradeck. 1 did, and that he was going with admiral Davers, 

Mr. Solicitor. General. Have you any particular reaſon for knowing that 
he did go with admiral” Davere? 

Ann Cradeck. The reaſon I have to believe he die with him is, the 
perſon whom I married afterwards was Mr. Hervey's ſervant. 

Mr. Solicitor General. Was he ſervant to him at that time? 

Ann Cradeck. He was. 

Mr. Solicitor General. Did you receive any letter from the perſon you 

rwards married, who was Mr. Harvey's ſervant, and attended him? 

Ann Cradoct. 1 q id, from Port- Mahon. | 

Mr. Soliciter General. Do you N28 what relation Mr. Merrill was to 


Ann Cradoct. Firſt-couſin, 
Mr.” Solicitor” General. Who was Mr. Mldintenay? lem you men- 
tioned as preſent at the marriage ? 
Ann Cradeck, A friend of Mr. Merrill's, as he pretended. 
Ar. Solicitor General, Did he live in the family at that time? 


Ann Craacck, He was in the family at that time, and had been from the 


time of the death of his mother. 

Mr. Solicitor General: Do o you know whether any other part of the * 
mily, of both parties, were acquainted with the marriage, except thoſe 
per ons whom you have mentioned? 

Ann Grageck. No, I did not at that time. 

Mr. Solicitor * Did the lady change her name on we mar- 
riage ? 

, Cradeck,' Never in public, to my b K. 

Mr. e Geniral. ad you occa ion after this to fee the lady | in 


un Cratlch. I ſaw the lady in London many times. 
Mr. Solicitor General. Do you know whether there were any children of | 


Mr. Solicitor General. What reaſon "oa you for believing "ry ede. 
Ann Cradoct. The lady herſelf told me fo, and her aunt alſo, whom 1 
Nee firſt, The lady told me, that the would take 


Mr. Solicitor General. Did the offer to carry her aunt as well as you to 


Mr. Solicitor General. How long after the marriage was it, that he if 


Ann Cradech. 


That I cannot ſay, but it was * Mr. Hrray returned 
a ſecond time. | 


by. Solicitor General. Returned, from whence ?' IEEE 
n Cradech. I heard he had been at e N 

Mr. Solicitor General, Do you recollect how long Mr: Hire tl been. 
9 the firſt time 

Ann Cradeck, No, I do not. 


ts Soliciter General. How Jon 


had — gt hs 1 ade 
Cradiel. After his return be 8 


tecond times I believe the child | to. 
tten. 
Mr. Solicitor General, How long after Mr. Horus: ſecond return' was 


30. The Thi of rial Butt, P., of Kingſton, for Bigamy. 


A Lord. I believe there is ſome miſtake. Let the witneſs explain thy 

Mr. Solicitor General. Was it after Mr, Hervey's firſt or econd rey; 
that the lady told you ſhe would carry you to ſee the child! , 

Ann Cradich. I believe the firſt time. 

Mr. Solicitor General. Do you recollect how long that was after y 
marriage? , 

Ann Cradech, do not recollect. 

Mr. Solicitor General. When did you marry Mr. W s ſervant? 

Ann Cradeck, The 11th of February 1752, 

Mr. Soliciter General. Did the priſoner at 
teuer to you about the child? 

Ann Cradoct. She told me the child was a boy, and like Mr. Herng, 

Mr. Solicitor General. How long did you continue in the ſervice of 

Mrs. Hanmer ? 

Ann Cr adock. Till ſhe died. | 

Mr. Salicitor General. When did Mrs. Hanmer die? 

= Cradoct. She has been dead eleven years the fecond of aſt D. 

cember 

Mr. Solicitor General. Had you any occaſion to know what became f 
the child, whether it lived or died? 

An Cradech, 1 know nothing further than what the lady ſaid, When 

[3 ore to go to ſce it, the lady came in great grief, and told me it wy 
ea 

Mr. S⸗licitor General. Have you any reaſon to know at what place th 

child was born ? 

Ann Cradock. At Chelſea, by reaſon her mother could not go there, 

Mr. Solicitor General. Who informed you that the child was born ꝝ 
Chelſea ? 

Ann Cradeck, Mrs. Hanmer told me this. 

Mr. Solicitor General. Have you ever heard it from the priſoner ? 

Ann Cradoct. Yes, I certainly have. 

Mr. S:licitor General. She ſaid, her mother could not go there. Why 
do you underſtand to be the reaſon, why Mrs. Chudleigh could not go to 
Chelfea ? 

Ann Cradicſ. 
have been told, 

Mr. Solicitor General. Had you any converfation with the prifoner, 
about the = 1768, about any meſlage to be delivered to the priſoner, 
that Mr. Hervey had given to you? 

Ann Cradoct. I had a meſſage from Mr, Hervey, 
he was determined to be parted from her. 

Mr. Solicitor General. Did you deliver that meſſage ? 

Ann Cradoct. Not for ſome time after | received it, not being able, 

Mr. Solicitor General. When did you deliver it? 

Ann Cradoct. On Saturday morning, when the lady came up to me, and 
told me, that ſhe knew what had been the matter with me, I told her 
Mr. Hervey defired me to let her know, that he was determined to be, 
| ſhould have ſaid divorced, but I ſaid parted; and alſo, that he deſired me 
to tell the lady, ſhe had it in her own power to affift him. I delivered 
12 8 and the lady replied, was ſhe to make herſelf a whore to 
. oblige him 

Me Soliciter General, Did ſhe appear to be with child before this con- 
| verſation with you? f 

Ann Crageck. She did appear ſo to be. 5 

Mr. Solicitor General. What parifſh is Mr. Merrill's houſe in? 

5 I believe in St. George's : his houſe at Laiſton is a pariſh 
0 It ie 

Mr. Soliciter General. Are there any other houſes i in the pariſh belides 
Mr. Merrill's? 

Ann Cradich, Not at Lolo, there is not. 4 

Mr. Solicitor General. Was there ſervice regularly in a church, 

or did the family go to any other church ? 

Am Craddock. They went to fervice at Sparſhot church. 

Mr. Solicitor General, My lords, we have no more e to aſ 


the bar ſay any thing T pu. 


By reaſon her huſband and fon were buried there, az] 


ſignifying to the lady 


—v— 


: this witneſs at preſent. 


Lord High Steward, The counſel for the priſoner are at liberty to oak 
the witneſs any queſtions they think proper. 

Mr. Wallace. Have you not declared to ſome perſons; that you had an 
expectation of ſome proviſion or benefit on the event of this proſecution? 

Eton eee. I never could declare I had any thing promiſed me by 

Mr. Falls, xpeQation of ovidien from the perſons that proſecute? 


An Craduct. I never had; I know none of the family. 


Mr. Wallace. Where have you lived for this month, or two, or three? 
Aun Cradoct. I have lived at Mr. Beauwater's. + 
Mr. Wallace, What is the reaſon of your having your reſidence there! 
B a ©" 1348 In Ne to 1 lady being a relation to Mr. and Mrs. 
athur 
| Mr. Wallace. Had your reſidevies there any relation to this proſecution? 
Ann Cradech. It is unknown to me, if it has. 
Mr. Wallace. What have you to do with Mr. Bathurſt? 
Ann Cradeck, Mrs. Bathurſt is ſo kind as to have mie there, as being 
a ſervant to her aunt from my childhood. 
Mr. Wallace. How long haye you been at Mr. — 87 | 
An Cradbel. I am ſure | elnnot juſtly ſay the day when I came there 
Mr. Malloce. How long before this proſecution was commenced ? 
Ann Cradoch. I can't tell When 1 rr thete 3 1 can't tell how long | 
have been there. 
Mr. Wallace. I do not mean that you boa anfver to a day, but gc 
| cording to the beſt of your memory, © 
Ann Cradrch, About four months, I woey. 
Mr. Wallace. Was it before or inks you appeared vefore the prin 


? 
28 Cradeck: "Lined I appeared:Hefofe the grand jory. 


it; that ſhe told you ſhe would carry you to ſee the child? 
2 2 t was aſter his firſt return. 5 1 
2 | 


Mr. Wallace. Do you know who is the 2 thi — 
Ann Cradeck. Mr. Meadows, Þ- — 0 x; 
Mr. Wallatt 


22 * 3011 143 3 


es 


5 


i. F 


Fulle. po you know Mr. Meadows ? 
in Gradeck. 'T have ſeen him twice or throes times in * life and 


ſince I. dame to town. 

Hallace. Are you to ſtay at Mr. aber or to return; when 

ution is over 

"= ny The laſt home 1 had is at Lainſton, where I hope I may 

ain. I went down there in Augu/? was a twelvemonth. | 
ar Mall. Have you never declared to any body, that you had an 
expectation of ſome proviſion from the cauſe now in hand ? 
an Cradethi J could not declare it, as I had no offers made me 
933 . 

1 Wallace, Have you declared it? 

Cradech. I have juſt now ſaid, I could not. | 
Mr. Wallace. Would you be underſtood, that you have not? 
Ann Cradeck. What was I to declare? 

Mr; Wallace,” W hether you have not declared, whether true or falſe I 
do not care, that you had an expectation of ſome proviſion _ this 

ution ? a 

7 Cradech. I could not declare it, before i it was made to me. 

Mr. #allace. You muſt ſay, whether you did ſay ſo or not. 

thin Cradich. I never had any offer from the proſecution, | 

Mt. #allact. Had not you an expectation from the-proſecution ? 

n Cradeck. No, I could not fa ay that, when they never offered it me. 

Mr. #/allace. Do you underſtan the queſtion generally, or confined to 

roſecutor ? | 
oy Gradeck. I think it can be novlined to none but himſelf, 

Mr. Wallace. Have you any r derer from any body elſe t 
n Cradoch. No, none. x 

Mr. Wallace. Nor ever declared ſo? - 

Arn Cradeck, No. I never declared. that I had any hack expectations. 

Mr. Wallace. At what time of the night was this marriage ? 

Han Cradock; I cannot poſſibly tell the hour; it was at night. | 

Mr, Wallace, Have not you mentioned to any body ſome hour of the 
night 
or Cradrck; I do not know that I have mentioned- its any Farther 
than that it was at night. 

Mr. Wallace. Y ou have ſaid, that) 
yants out of the way at che time; 3 
church? 

fin Cradocl. I was ecployed 0 to come out of the church * the mar- 
nage, and fee that the houſe was clear: after the marriage, and not before. 

Ms Wallace. Was there any care taken before they went to church? 

Am Cradvxck. No, I :do not know that there was. Mr. and Mrs: 
Merrill dined out that day, and I do not know that my of bene 
knew that there was to be a marriage. 

Mr. alk. ary go ſure. ert. und Mes, Merl | dined out boat 
17 ˙ 

= Cradeck, Ves. ie 364 l as $a 

Mr. Wallace. When did Mrs. Merrill diet). bit tf 

fn Cradoch, I do not know. Mrs. Hauner iewas 5 there was 10 lin. 
Merrill at that time. 

Mr. Wallace. Then b Mrs. Merrill you meant Mr rs. an a Wh 

Am Cradech. Certainly 1 did mean Mrs. Faure 1 nene no 
Mrs. Merrill, 

Mr. allace. Was you defired to g0 to the chutcch ? 

Ami Cradeck; 1 don't know whether I was: deſired to be, but there 1 
was; that | recollect. F abe 

Mi. M ullute. Did you go as a witneſs, or rout of e "kp 


0 5 
5 


me ffom 


Ll 


ou was employed to keep the ſer- 
ow came. you. then to go to the 


S —_ * — to 


not galled to be a witneſss. 1 rank 
Mr. Wallace, Did any of the parties know you was in the chuggh ' of: | 
Ant Cradeck, Thoſe that were in the church knew eit. _ wt 11 j 
Mr. Wallace. Did _ hear the ceremony (xg oo | 
5 4 Cragoch, 1 di | ' We Ms 4 
Me. Wallace. Did you hear the wiel ceremony ? 340-08 462. Be 
alert. I believe ſo: certainly. 8 0 

Mr. Wallace; Have you not ſaid, you did mot hear * — To 

Aan Grodeck:: Not _ I know of, and 1 aver was . to my know- 


le is 
you ſpeak poltively that you have not fo declared * 


r, Wallace Do 
4nn Cradach, Certainly I do, for I know whether I was aſked or. dot. 
; Wallace. How long did Mr. Hervey ſtay there after this marriage? 
WCradick. I really cannot ay ee e he was . 


Ms. Wallace. You'ſaid-that Mrs: Sh mech get up ſoon after | mar 
they went to bed; how long did Mrs. Hanmer fit up * that? 
A Cradick;; I cannot juſfly ſay how many . I ern ſoy whether 
it might have been one, or two, or three 
Mr: Wallace.” Was it Mrs, Bet cuſtom. 1 lock N door, where 
Miſg 1 lay? 2. 
Crude. I never waves that the did lock the door at all, . 474 l 350 | 
Wallace: Nor any body by her-order f. Dl: ee e e 
995 — Not to my knowled Narr 
be locked by any body, nar/by-myſ neither; han dur Tue locked 


Me, 


ELI On 
jou have ſaid? 
"is Cradich.” Went out where 2.1 don't underſland- a «| 


Fon have ſaid 
tan Cradech. N wav 


Mur.! 


he was mads to get up ha. Nane 
To _ beſt of my Wer the _ got. vp 499,145 | 
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30. The Trial of Elizabeth Ducheſi-Dowager of Kingſtoh, for Bigamy. 


| the 1 98 Scoach, and that I ſhould £2 and ſee the child, 


Ann Cradeck. 1 — there to ſee erh, . As 0 witneſs, 1 was I 


| Waltoce. © You „ was: never locked. theny. — 
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Aan Cradach. I believe the both left the room, I know nothing to the 
contrary ; but I know they afterwards went to bed together. 

Me. Wallace. Have you not declared; you knew nothing of this mar- 
riage | 

Ann Cradoct. No; never in my life, to my knowledge: 

Mr. Wallace, That you did not. remember an thing about i it ? 

Am Gradech, It is very odd that I can remember it now, and ſhould 
not have remembered it before: I ever had it in mz memory. 

Mr. Wallace: Have not you declared, that you did not remember it? 

Ann Cradoct. No, not that [ know of, | 

Mr, Wallace. I deſire-you will give a poſitive anſwer, yes or no, whe- 
ther you have or have not declared i it? 

Ann Cradachs 1 never could have declared that which I did not know; 

Mr. Wallace. That you did not remember any thing about it ? 

Ann Cradoct. No, I never could ſay that. 

Mr. Wallace. Did you or did you not ſay ſo ? 
| Aim Cradich, No, I did not ſay ſo. 

Lord Buckingham. 1 beg to put one queſtion to the witneſs, You 
know that you ſpeak not only in the pteſence of this reſpectable court, 
but in the preſence of Almighty God ? 

Ann Cradech. Yes. F 

Lord Buckingham. Have you, of have you not; evet declared that you 
did expect an advantage from the proſecution ? Say aye, or no. 

Ann Cradocl. L muſt ſay no: I could not ſay aye, 

Lord Buckingham. You haye told us, that Mr. Merrill aa Mrs. Han- 
mer werit out to dinner the day on which the marriage was. performed ; 
I ſhould be glad to know at what time Mr. Merrill and Mrs. Hanmer 
| returned home ? 

Ann Cradoct. I believe it might be between ſeven and ei ht o'clock, as 
I had given tea out of the houſekeeper's toom 80 the gentleman and 
lady by candle-light. 

Lord Buckingham. What day of the month was it! 

Ann Graduch. That I cannot tell. , 

Duke of Grafton. Did you ever ſee the child, that the ly at the 3 
offered to carry you to ſee? __. 

Ann Cradict. No, I never did. 

Duke of Grafton. What was the n of time between the offer to 
ery you to ſee the child, and the death of that child ? | 

An Cradict. That I cannot juſtly ſay neither; but as far as I can oy 4 
member, the day that I was to go to ſce the child, the lady « came and ſaid 
it was dead. | 

Duke of Grafton. Though you. cannot exactly recollect the interval 
between the one tranſaction and the other, yet ſtill you may ſpeak at 
large. Was it a week? Was it a month? Was it half a year? 

Ann Gradeck. It was not a month, ner yet half a year. © 
1 Duke of Grafton, Were there a few days tered between the one ind 

e other 
Ann Cradich, There was, but | cannel ſay how en 
Duke of Grafton. Did you, in the ſpace of theſe few days, evet expreſs 
to the hc at the bar your earneſtneſs and deſire, to ſee the child, ew 
you ſay the lady at the bar,told.you. was: ſo-like Mr. Hervey ? | 

4 Cradech, 1 expreſſed my. elire at the time, when the lady ſpoke of 

hild to her aunt. 
Juke of 9 lp What \ was the 
70u immediately to the child? 
Ann Cradocit. The lady 4 me, ſhe would come on ſuch 
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ne, be wn cal kpon we to alfiſt him i bis 


; Duke of FOR Did: any thing elſe pals relative. to the wid 
Dann Commons, after ervey's 1 with you? 
Ann Grades 75 5 there cortainly was, though. I never was altet.” 


Duke of Gra Did any thing pals between Mr. Hervey and you, or 
between any of the . arcs 204 yo you, after chat declaration of N Jug 
* s to vu? * 8 

2 97 Aa Y? was to acquaint "his Tatly with his. integtions.. 


way at Mr. Merrill's.houſe at of the marriage : how many 
ſervants. might there by Wat li- A houſe at 15 time of. the 


riage ! ; 
An Cradich. The buttery, * 'who waited on Mit Merrill ; "two 
houſe-maids; a laundry-maid; one 9 houſe-maids belonged to Mrs. 
Hanmer, WhO whe went damn along with ber, and there Was 2 
kitchen-maid. 3 
Duke of Grafton. Were there an any lights in the church at eb time of * 
the ceremon * performed? 
Ann Cra 


tenay s hat. 


Lord 8 wheel! ſhe has tree el or been offered iny 
to with-bold. her. evidence 


en lde uppoſec marriage? 

ae 1, Did 775 ever receive any letter, offering you "ay 5 
4 Te In Ease pe 290 7 925 | appear, againſt the priſoner, hefore you wo 
Hicks's> 4 

_—_— 4 ra 35 Leber from a friend, wherein was. to'd, SPY 


"rats got 11 of ge e W Et men N but! on f 
what account | N ee 


e i A grading 1 * 


2 Graſton. You. ſaid 15 mY to remane the-ſeryants out of the - 


here was a Wax gut in the crown 'of Mr, Moun- . | 
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c lained to me \ -_ the gentleman was; nor I never aſked, 
ord Hi Who Was. the friend who wrote that letter to you 1 
& - Cradac i. 3 Foxard, of Piccadilly, 


. * 7 gb. What anſwer did you make to that letter ? 
1. 

117 in an Are. that would aſſiſt me in 
ord 2 . Who is Mr, Fozard 


Setting me any mag? 


un Crack. 25 perſon that lives near Hyae-park-Corner, and keeps 


livery-ſtables 


"Lord Hill/forough. Vou ſay he wrote you word, that ſome of their | 


71785 would get you a ſine- cure 
In Cradech. 1 faid,” a gentleman of their acquaintance, 
Lord Hill/vormpb: Of whoſe acquaintance ? | | 
Ann Cradick, Mr. Fozard's. 


Lord Hillſbrough. Upon what account did For coneeive or under- 


ſtan bo. be AX to get you a ſine- cure? 
. That T cannot tell, 
Lord 2 What have you done with the „Ar! 
Ann Cradech. 1 do not know where the letter is; I know I have it not. 


| that letter an ex 
the priſoner at the 


bs, 


a ſine- cure would be gotten for you ? 


letter; only a friend of theirs, or a 
not know which, would'get me a 

Lord Hill borough. 7 
e that that was — be the conſequence of your appearing againft | 
the pri . at the bar? 


Ann 
my appearing. I had no room to imagine ſo, becauſe I know not the 


perſon of the proſecutor, nor none of his family. 
Lord Hillſborough. Did you adviſe with 5 body concerning what 
you ſhodld do l regard to that letter? 
Ann Cradoct. I certainly did apply to a fribud, and acquainted him I 
had 5 7 ſuch a letter, 
"Lord Hilibrrough. What did you write to your friend ? 
Ann Cradech, I never writ yo any friend; I applied to a friend, and 
-. thewed the letter. 
Lord Hillberough. Whether you did not aft advice from fome body, | 
hat you ſhould do with regard to that letter) 
In 7 81 I did not aſk any body what I was to do with it; ; 1 


e, 
, 1. What did you confult that friend about? 
_— — o let him hab | had received ſuch a letter; z but 1 
FO not know what it might be upon, or what it might „ 
Lord Hillſborau * Di he read the letter ? | 
> Hun Cradoch. n 
Lord Hillfterough. "What converſation pal between you and him on 
the ſubje& of the letter? 
An Cradech. 
at I apprehended it might be ſomething. concerning my being called 
55 pon in point of the lady. I think I told him, that I had once been told, 
Eb monk 975 the coun 


Hillſboro hy Fi, OY reuſon had you for thinking ſo "IA 
3 Cradecl! The reafoh I had for th ting ſo, was, cauſe I Fry 
deen told once, that 1 might have the fame given me 4 of the lady at the 
offered me, when I was to be. into the country, if I would ſpeak. the 
uch; but de 1 know not: Ttiever-aſked the queſtion. 
Lord Hill Morough. I defixe to know, what 4 with thee leter, | 
whether you hog into the bands of thi petſon Tom ou conſulted! 
Ann F eee, hands; the rom Rad the leer 


14 dh * 
d Ebern b. You er it into that rſon's to ang ie? 
un Cradocl. 1 ave tter into that perſon's 
- told him, he.might f it to Mr, Hervyy, if he would. 3 
1 1 Me ub. For what purpoſe did you defire it might be meren 
erv 
a yo Cra 2 For this purpoſe, believing it might. be Nabe kin 
and the lady; but by whom 1 Know not, "for" never aſked thi "queſtion, | 
_ who it was that was to give it. 
Lord Hillſborough. Did you deſire your friend to ſhew i . to the . 
* the bar ? 
Ann Cradect. e inipoM®ible, for the lady vas not in Englend. | | 
Lord Hillfborough. Did you then defire him wo ewe t to a body 


E e- cure. : 


| 


on her part? 
Ann 8 1 ſhould look upon it, if it was they to Me "Hervey, | 
lt would be on her 2 as being man and wife. 
, Lord Hillfberoug Wh 1214. ou deſired Fer 
2 9 r N de not b Mr. Hervey. 
& 723 7 ee ges . A ag e 
e e . | 
- A N. N C RA Sr. 8 2 1 
e n of ber ann. „ 


Le L L m4 4] WAS. exceedingly glad the . PA 
«io oe 6 pur I would much” rather ic bad been adjourped 
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[' made no anſwer any farther, but that it was very 


dock. I did not know that that was to be the conſequence of 


1 told him, I did not know Sat it might be from, but 
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30. The Trial of Blidabeth Duche/i-Do 


e Oral 1 d bot kat) bb the gentleman wis ; it never was 


Lord Hillſboreugb. Will you take upon you to ſay, that there was not 
on intimating; that if you would appear againſt | 


Craduch. 1 certainly do ſay, there was no ſuch expreſſion in the | 
3 of their acquaintance; I do | 


vou, or 40 you not, by virtue of your oath, | 


at E might have the fate ſettled upon meas the hay promiſed me when [- ; 


| 


2 


er of Kitighon; for Bigany. 


my N ſhe ſaid, ſhe had put it into the hand of a friend of he 
Upon aſkiag ber, whether ſhe had-any other intention than th 
ting the letter into his hand? I think ſhe ſaid, ſhe told the perſo 
ſhew the letter to Mr. Hervey, as ſhe apprehended it related to 
I defire to aſk the evidence at ihe bar, 
did ſhew that letter to Mr. Hervey or not? 

Ann Cradeth, . My friend did ſhew it to Mr. Hervey. 

Lord Hi Iſborough, Did your friend tell you what 
concerning the letter? 

Ann Cradoci. My friend told me, tl 

Lord Hiliſberough. Do you mean 
| you to keep the letter 0 

Ann Gradech. - I mean, the anſwer, that was 
being ſhewn, was brought by my friend, and M 
N the letter. 

ord Hillsberough. Did your friend, who carried the letter from 

Mr. Hervey, ſay any thing more to you, than that Mr. 
ſhould keep the letter ? 
An Cradeck, He told me that I thould acquaint the. lady that y 
Abroad with it. l 

Lord Hillſborougb. Did you acquaint the lady that was abroad with it! 

Ann Cradoth, 1 od it not in my power ſo to do. 

Lord Hillberough. Did you acquaint any body elſe with it? 

Ann Crad:ck," 1 did ſeveral of my acquaintance. 

Lord Hill+borough. In particular, did _U _— any body that yy 
concerned in buſineſs for the lady? 

Ann Cradoct. No. i | 

Lord Hillsborough. I deſire to know, whaker you did by yourſelf, or by 
any body elſe for you, make any anſwer whatever to the letter to M, 
Fozard? + 

Ann Cradeck, I went to Mr. Fezard when I received the letter, as in the 
letter it was required to know my age, and where I was born. 
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Lord Hillrorvugb. I deſite you will inform their lordſhips of the whol 1 
| of what paſſed between Mr. Fozard and you at that interview? 4 
Ann Cradoch, Nothing in particular, further than relating to where! * 4 
was born, and my agey my age I did not know. I did not aſk who wa Ian 
to pive me the ſine-cure. oF 
ord Hillsborough: Did you not think it extraordinaty, that Mr. Feat be e 
ſhould enquire of you your age, and where you was born ? . 4 
Am Cradeck. I certainly did think it extraordinary. . 
Lord Hilliborough. Whether you did nat aſt the meaning of it 5 reſ 
Aon Cradoct. I did not aſk any meaning for it. | K 
Lord Derby. You ſaid yeſterday; that you did expect to receive ſome: in tl 
thing adequate to what you had received from the priſoner at the bar; 1 
what did you formerly receive from the pri ſoner at the bar? py 
_ 3 yy —— in ae but not Bug Mig in pat 5 
ticular, + " ng 
Lord Derby. "What was you offered by the lady? l 5 
An Cradic. Twenty guineas a- year, to go and ſettle i in the country, ber 
and the choice of three different counties: * 
Lord Derby. At what time was ls offer made to you? 1 
Ann Cradeck, The time I cannot j remember. 4 


Lord Derby, Recollect; — 1 it ago 5 
Ann Cradeck, I believe it may be three years 8 or for I am not 
Ain. a Mt 

Lord bse your anſwerto-tht propoſal e 

Ann Cradack. It mademe v my to think that I was to be baniſhed, 
but! conſented to go ing Tur Hire. 
Dord Derby. What were — 8 were e to you? 
Ann Cradeck, Yorkfhire, Derbyſhire, I think, and Northumberland. 
Lord Derby. In n of that conſent to 80 ms Torkſbire, did 

go into Yorkforeb'? - - 0280, 08. -27. 
* e No, I did. bot; 1 went to gn. [tried but I could p 

r 0 re h1 

Lord Derby. Whar wa they 0 thay could go Bs. bert 
Ann Cradeck. From being we fr going from all my friends. 
Lord Derby. Did 2 * oma N um of ud. in eee of going 
as far as Thoreſby ? p92 oi 
Ann Cradoct. Nope, no further than was to carry me to the Place where 
I ſaid Twas to go. N bir 
Lord Derby. Yor mentioned Dae 3 a- year; hi 
that — be been 2 or 155 e received bog 4 part ve it ſince that 


4 * l * 6 
hb Cradoch, No: dag es ac 
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try; You! faig- 3 yt e age in 1744; | 
defirs to know whether you have ever communicated: that information to 


any perſon till this year, and to whom ? 
Vn N feveral times to ee butt Pärttaular perſons I 


| cannot i 1 8 
ſhout#be Nad to AWE eee do underſtind, or do 


. 
Lerd Derby, 4 
not underſtand, that any ſum or ſums were evet paid to any pcrion for 
ſ&bfſterice and beardg on che purt uf the priſoner at the bar? 
Ann Cradech. "Nog [ w__ hot know chat ever any ſum was paid upon 15 
accbunt. 0 eee e was 44s 
Lord ee 10 debre touſlthowieneſsgmhecher ac a0 cms 
rebels ray preſent whatever from the priſomor at the bp 
nn Grube. Severallin pointefiffientiipe old 
Lord Townſhend. Was you ever offered any ſum of money : at b cnt, 
wetter wohndt arent. ou e * 
Im Craduc t: No. £4.52 9 . ' 
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| "Ant Crbarch, This Jady at the bar told 
Duke of Ancof r. Do vou from your owt knowledge affirm, that that 


| and "Tort Re eto ſee the child. 


= Ah Cyadock. 1 did 


Lord Nan or. Did you ever hear where the we was def, 110 
1 7 did hear dee ee buried at lens. 


5 


* n of ey guineas ear, and the journey you was then 


to Hriſbire? 
e gude. No, not any thing in danbeulet as to that. 


5 Hunden. What was the reaſon of your return from Thoreſby, and 


ing to your journey's end ? 
* Fabel. My reaſon was, from my ill ſtate of health, and unhap- 
neſs of mind. 


Lord Lyttelton. Did the lady explain to you What were her motives for 
ſending du, or, as you called it, laniſbing you, into thoſe diſtant counties? 

«of 0 Ora deck, No, my yering 

"Lord Derby. What did you pprehend to be the lady s motives for ſuch 

ſal? 

6 Ly Cradoch. That IT was ever at a loſs to know, becauſe I never aſked. 
Duke of Ancaſter. Did you conſult a friend on account of the ſubſtance 
Mr. Fozard's letter? 

"Hun Cradoch. I did. 

Duke of Ancaſter. I deſire you to tell the houſe, wh that friend was ? 


" Ann Oradock. My friend was Dr. Hoſack, who is phyſician of 
<> hoſpital. 
Duke of Ancgſler. What is become of that letter, or have you it? 
2 Cradech. I have it not; but it is in my box, I believe, at Lainſlon, 


33 Tearried it with me,when I went there with my other things. 

Doke of Richmond. Was not the marriage to be kept a ſecret ? 

nn Crudoc t. Yes. 

Duke of Richmond. If during the time the marriage was to be kept a 
ſeeret, any perſon had aſked you about the marriage, would you have 
owned it, or denied it? 

un Credeck. I never from the'time divulged the ſecret, until i it had been 
before. 

"Pike of Richmond. Did no perſon, during the time it was a ſecret, ever 
ak y u if you knew, it ? 

ln Cradect. Several have aſked me, but I have always replied, no. 

"Lord Prefident. Do you not know, that your husband was examined 
in the Spiritual Court, in the cauſe of jactitation! ? 

Ann Cradock, I know he was called upon in the court, but what paſſed 
I am an utter ſtranger to, as I never aſked. | 

Lord Preſident. Had not Mr. Hervey intimated to you, that you was to 
be called upon on that occaſion ? 

Ain Cradech, He did. 

"Lord Prefident. After that did you hear any thing from Mr. Hervey, 
reſpecting your attendance in that cYfe ? 

Ann Gradick, Mr. Herbey told me, he muſt call upon me to aſſiſt him 
in the marriage, and to ſwear to Mrs. Hanmer's hand-writing. 

* r Was you ever called upon that occaſion ? 
fone, I was not. 
Lord Derby. Did ? wat live with Mrs. Hanmer until the time ofher death? 

Fi Cradeth. I di 

Lord Derby. Which e eleven yrs the ſecond of laſt Decen- 


ey ? 
4m Cradect. A. OSA 
ord Dirby.” what have you fabfiſted ſinks chat time * 

* Cradoct. Mrs. Hanmer left me two hundred pounds; one wa taken 
6p, the other was ſeft: T quitted the lady*s houſe, and went to Newing- 
mould have told you that the two hundred pounds were in this 
. lady's Hands [pointing to 1 duche 1 5] ; one was taken up, and the other, with 
ny huſband's income, ſupported me whilſt he lived. 

Lord Derby. How do you know that that two hundred pounds was left 
you by Mrs. Hanmer ? 

am Gradeck. It was 14 me in her will. 

Duke 7 Ancaſter, Do you of your owt: knowledge aſer that there 

a child ? | 
dan Hacbel. I do aſſert I was told ſo: I never ſaw the child. * | 
[Duke of Aucaſter. Who told you ſo ? | 

Ann Cradeck. Mrs. Hunmer te to Id me ſo, and the lady told me at our re- 
tirnouror the country, © 

Duke of Arcofter. Who told you there was a child? 

me fo her herſelf, Both tole me 0. 


child is dead? 1 
Mtn Cradith, The lady at the bar told me it was dead, as ſhe told. me 
before ſhe Would take me to'ſee it. | 


Duke bf Ancofter.” Did the lady at the bar bring the princeſs of Wales s 


„ and carty 


or to ſee the child at Chelſea ? 
Hon Ortdect. © 


he lady told me ſhe would come in the princeſs's coach, 


Lord 


NI . How old 40 2 D the child was at the time of 
cat 
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the he [ Re, 1 
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i An Orattoch. Months, Hut not years. n bie 
Lord Radner. Did Nee e hear that the child's webs cher 
T that the child was baptized; but Mis, Han 
ere in be country ar that tim. ee 
Farad . Did you ever hear what che elles name was'h / 
an Cad. No, 1 cannot recollect that 1 0 toon 


cen nor. Who told you To ? $a. 55 
nt. "The lady at the bar told me iv herſelf one der den 
was ga in the coach with her that wa \'> 
FI How hate . Aice your hoſband'sddwrh'?. 
5 — With hüt 1 made 7 thy forhievre. which"Wway wb he 
le, od ich was all new," 


Mae, How ane your-huldand « died? "ae "wh 
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30. The Trial of Elizabeth Duchy;- Dowager of Kingſton, fir Birany. 
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| he will ſubmit to anſwer it: 


* f ſt March > EET | | 
| ee to withdraw, — 1 4 
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Lord High Steward. Who do you call tiext, Mr. Solicitot- Gerteral? 
HOolicitor-General. We deſire to call 


Mr, C SAR Hawks, who tas j in like manners 


Mr. Dunning, Mr. Hawkins, are you acquainted with the lady at the 
bar ? and how long have you been 1 

Mr. Hawkins. A great many years: I believe above thirty. 

Mr. Dunning. Are you acquainted with the preſent Lord Briftol ? and 
how long have you been ſo ? 

Mr. Hawkins. I have had the honour of knowing the earl of Briſſul 
nearly as many years. 

Mr. Dunning, Do you know of any intercourſe between my lord Brij- 
to] and the lady at the bar? 

Mr. Hawkins, Of an intercourſe certainly ; ; of acquaintance undoubt= 


ed] 
Ne Dunning, Do you know from the parties of any marriage between 
them 

Mr. Hawkins. I do not know how far any thing that has come before 
me in a confidential truſt in my profeſſion pd 
with my profeſſional honour, [ Quęſtion and Anſwer repeated, + 

Mr. Dunning. I truſt your lordſhips will ſee nothing in my queſtion, 
that can betray confidential iruſt, or diſhonour Mr, Hawkins in giving it. 
My queſtion is ſimply, whether Mr. "Hawkins knows, from the parties, of 
any marriage between them? 

Lord High Steward. The queſtion that was aſked by the counſel at the 
bar, is, Whether the witneſs knew, from any information of either of 
© the two parties, that they were married?“ The witneſs objects to it, 
whether he is to anſwer any queſtions that are. inconſiſtent with his pro- 
feſſional honour, Your ordſhips are to determine, whether the queſtion 
put by the counſel at the bar thall be aſked ? 

Lord Mansfield. I ſuppoſe Mr. Hawkins means to demur to the queſ- 


tion upon the ground, that it came to his knowledge ſome way from his 


being employed as a ſurgeon for one or both of the parties; and I take for 
granted, if Mr. Hawkins underſtands that it is your lordſhips opinion, 
that he has no privilege on that account to excuſe. himſelf from giving 
the anſwer, that then, under the authority of your lordſhips judgment, 
therefore, to ſave your lordſhips the trouble 
of an adjournment, if no lord differs in opinion, but thinks that a ſurgeon 
has no, privilege tu avoid giving evidence in a court of juſtice, but is bound 
by the Jaw of the land to do it; [if any of your lordſhips think he has 
ſuch a privilege, it will be a matter to be debated elſewhere, but] if all 

our Jordſhips acquieſce, Mr. Hawkins will underſtand, that it is your 


judgment and opinion, that a ſurgeon has no privilege, where it is a ma- 


terial queſtion, in a civil or criminal cauſe, to know whether parties were 


married, or whether a child was born, to ſay, that his introduction to the 


parties was in the courſe of his profeſſion, and in that way he came to the. 
knowledge of it, I take it for granted, that if Mr. Hawking underſtands 
that, it is a ſatisfaction to him, and a clear juſtification to all. the. world. 
If a ſurgeon was voluntarily to reveal theſe ſecrets, to be ſure he would 
be guilt of a breach of honour, and of great indiſcretion;; but, to give 
that information in a court of juſtice, hiell by the law of the land he is 


bound to do, will never be imputed to him as any indiſcretion whatever, 


Mr. Dunning. My queſtion is, Whether you knew from either of the 
parties, that there was a marriage between them ? | 

Mr. Hawkins. ' From the converſation with both parties I apprehended 
there was a marriage, but nothing in proof appeared before me: 1 925 
nothing as legal proof, but converſation,” 

Mr. Dunning, But did they in converſation admit, that they were 


man and wife? and is ng the ground upon which ”_ form that appre« 
henſion 76 | 


Mr. Hawkins. Yes, it is; they did admit it in converſation, Fa. 
Mr. Dunning. rk wa or do you: an know that * We was Ay 
e 


fruit of that marria 
Wia 
Can you tell their lordſhips, about what time eh | 


Mr. Hawkins. 

Mr. Dannin 
was born? an where? 

Mr. Haotins. Abobt.the time L dne wil... f ov 65 er put down wy 
thing in writing at the time, I mi ight have deſtroyed it afterwards, .accord- 
ing.to my cuſtom, which is to deſtroy papers that are of no PE, and which 
mi She be improper to be found after my deceaſe. 


71. Dunning. Inform. their lordſhips about what time this might be, 


as near as your _— will enable you te do. 
Mr. Hawtins. - 

I do proteſt I do not know, + 
Mr. Dumning. Where was this child porn! 
Mr. Huwtkins. 

name of the ſtreet. 


Mr., Dunning. Was this marriages. and tha-birch. of chat hl, at ſeat 


time: kept-a ſecret? 


I was told it was 40 be a ſecret, 4 
Mr. Dunning, Do you know what is 8 of * Ga“ 
Mr. Hawkins. 1 believe it died in a little time afterwards, 
Me. Dunning. By your anfwer, that,you-underſtopd it was to be kep t 
A a ſecret, did you mean the nende © or el e 0 of the child, or both! 
Mr. Hawkins}. Both. 25 
Mr. Dunning. Whith of the, parties, IR you. recolle& it wos, Mr, 
—. 3 or Miſs Chualerghy ne: 0 A. eh de ect Lee oe 


Mr. Ae 1 ſhould, doe for grante both equally a 
Mr. Dinning/ De you know enough of che chen M 


Mr. Hutolins. 


after his firſt or ſecond return com fea, ſubſequent to the marriage 
"Mir Hawkins: ow 1 de bot ene of his more 10 goſwer 


1 1 * Do you e what agehis child bed Ae Niete 
m? 
its des 5 Mir, . 


ould be difcloſed, conſiſtent 


ould ſuppoſe it was eng h en 50% but | 


At Ctelſea, near to 8 but 1 Ga he 7E 


© 


wg * en 
tions to he able to in m their de, whether this, 155 was horg 
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. nnn i a eat e en Oo OE NES 
Mr. Hawkins,” I proteſt 1 de not remember nor. 


ial of klizabeth Duchi/5-Dowdzer of K ingſton, fc 


Mr. Dunning... Can you recolle&- about what time of the) 0 it as gain an equal Freedom to himſelf by a ſentence of that court, declarin 4 
' ou firſt heard this child was born, and about what time of the year them to be free, or he would the ſooner be able to inſtitute his own in. 

Fou hes it died 7)? n J |. tended ſuit———The earl of Brifol received my meſſage as one affeeg | 
Mr, Hawkins, 1 do not know; 1 thight hear of the death imme- | and ftruck by it, making no reply or anſwer for two or three minute. L 
diatel ß,... ee |. then, not ſpeaking to me, but rather ſeeming to expreſs his own thought, of 

Mr. Dunning. "Did you ever attend the child in the courſe of your aloud in ſhort ſentences, that he did not conceive he ſhould have his 
; proleflagy . ß 2+ | equal, freedom by that method, I believe I ſhould have mentioned, tha . 
| +» Mr. Hawkins: I did once; T am not ſure whether I did not attend | her grace deſired, in part of her meſſage; that nothing might be brought 1 
more, but I temember I attended it once. 5 5 forwards, which might be the ſubject of uſeleſs converſation and ſcandal th 
Me, Dunning. Do you remember whether your recolle@ion of this | He faid, in reply; that he was no mote {inclined to bring forward any ; 
tranſaction was, or was not, helped about the time of the commence- | thing for the lovers of ſcandalous converſation only, than ſhe could be, 5 
ment of the ſuit in the Spiritual Court +. ' | and that, if he could not eſtabliſ the proof of legal matrimony (1 FL fy 
Mr. Hawkins. Really I do not know any thing that paſſed to bring not remember the words, but to the ſenſe of this] that he was too much 
it to my mind then r 7 | a gentleman to bring any thing before the publick relative to other con. r 
Mr. Docs: Was you, of was you, not, applied to by either of. the nections with the lady. I do not remember that any thing materia po 
parties, or both; at the time of the commencing this ſuit in the Spiri- | paſſed, or more than this. „„ 4 
tual Court ? V I Mr. Dunning. Do you recollect that in any ſubſequent converſation th 

Mr. Hawotins. I was applied to by. the earl of Briſſl. | with the lady, you was defired to apply to the gentleman for any other 
Mr. Dunning. Will you be ſo good as to tell what was the purport | civility in the courſe of this cauſe ? Toy 3 | th 
of lord "4. Ad s then application to you?f 27 | Mr. Hawkins. Before the firſt attendance that I. have lately alludeq oi 
Mr. Wallace. On the part of the noble lady, I muſt ſubmit to your | to in illneſs, Mrs. Ghudleigh, her mother, did us the honour of a private 6 
lordſhips, that nothing ſaid in the abſence of the lady is evidence againſt family friendſhip. After theſe meſſages; her grace now and then called ſte 
the priſoner at the bar. re | fy HY on my wiſe in an evening, frequently ſaying, ſhe was paſſing to or from w] 


eftion in a way that it ſhall be liable | her law gentlemen. When I happened to ſee her grace, I every now and 
then aſked how her ſuit went on f to which, I think, ſhe always ſeemed n6 
tol's application, apply to the lady at the bar? to anſwer _— Very right, and Well.” 78 
Mr. Hawkins. 25 did. 5 Ir. Dunning. Did you ever carry any other f a 
Mr. Danzing. Then tell us, what was the purport of lord Brifo!'s | Mr. Hawkins. Two or three times, I cannot recolle& which, ſhe 
application to you, and what meſſage you carried from lord Briſſal to | aſked me to deliver ſome meſſage to the earl of Briſtel; I am not ſure whe. 
the lady at the bar? * C hgh CO regs Won ther one was not a letter, or whether upon the occaſion of her aſking me * 
Mr. Hawkini.” To the beſt of my remembrance, the earl of Briſtol met | to deliver ſomething, for my own memory I might not aſk her to write of 
me in the ſtreet; and topped me, telling me that he ſhould be glad I | it down, but I really do not remember at preſent, though I have endea- ſta 
would call on him at his houſe the firſt morning I had half an hour to voured to recollect what the ſubjeR of theſe meſſagęs were: but I know 2 
ſparez and that if I could then fix the time, he would take care to be in | they were of very trifling import, nothing that could have ſtruck me ſtrong- Y 
the way, and that no other company ſhould interrupt the converſation. ly, or I ſhould have remembered them; and I underſtood they were rather * 
He intimated that it was not on account of his own health, but on ac- | day to me, as if the earl of Bri/{o/ was delicate in receiving any meſſage 6 
count of an old friend of mine. I named the time, and went to him. | from her grace, and that I was only to expect a verbal anſwer on that > 
J found his lordſhip expecting me. Upon a table, at a little,diſtance from account. | e . | 
his right hand, there lay two or three bundles of papers, folded up as theſe Mr. Dunning. Do you recollect, whether any of theſe meſſages related | 


| r. Dunning, I will put the u 
to no objection. Did you, or did you not, in conſequence of lord Briſ- 


: 


papers are (taking up ſome papers at the bar): to theſe papers he often | to any witneſs or witneſſes to be produced or kept back 4 
intel in — of Cha he ſaid afterwards. After 8 polite Mr. Hawting. Certainly not; I never had a ſuppoſition, that the S 
apologies to me for the particular trouble he was then giving me, he told ducheſs would have given me ſuch a meſſage, Nothing appeared to me, 4 
me it was on the preſent ducheſs of King fon's account : that he wiſhed | but what contained matter of little import, and of the moſt honourable up 
me to carry her a meſſage upon a ſubject that was very diſagreeable, but | kind. ! Pr R$ one AUR up 
that he thought it would-be Jeſs ſhocking” to be carried 2 and received | Mr. Dunning. Did u ever obſerve, or do you now recollect, any i. 
. from, a perſon ſhe knew, than from any ſtranger: that he had been for e to form a belief, whether the parties had forgotten or re mem- Sh 

| ſome time paſt very unhappy on account'of his matrimonial connections ered,” that there was then living one of. the witnelles to the fact of the mi 
ö with the ducheſs, Miſs Chudleigh that was then : that he wiſhed'to have | marriage? 5 8 
| Mr. Hawkins. I profeſs I do not recolle& that: I have heard it in | 


| his freedom; which the criminality of her conduct, and the proofs which pro | Dave! 

he had of it (which, in pointing to the papers I before mentioned, he ſaid common converſation in the town, but not that ever 1 remember from 
he had for ſome time paſt, with intent and purpoſe to procure-a divorce, either bim ot her at that tige. 1 
been collecting and getting together): that he believed they contained Mr. Dunning. At what time did you receive that report from him 


the moſt ample and abundant proofs, circumſtances, and every thing re- or heee!;;! og op yo ot og en WO hex 
4 lative to ſuch proof: that he intended to purſue! his proſecution with the Mr. Hawkins, I think I have ſeen the earl of Briſlal but once ſince the i 
ap ſtricteſt firmneſs znd reſolution ; but that he retained fuch-a regard and | commencement of this proſecution, and then his lordſhip ſeemed rather -_ 
25 reſpect for her, arid as'a gentleman to his own character, that he wiſhed | to ſpeak 2 VVV | * 
not to mix malice or ill temper in the courſe of it; but that in every re- Lord Mansfield. They will not examine to what lord - Brifol has (aid — 
ſpect he would with to appear and act on the line of a. man of honour | ſince the commencement of the proſecutionſ! tak 
and of a gentleman: that he wiſhed (he ſaid) ſhe would underſtand that | Mr. Dunning. Was any things that my lord  Bri/fal ſaid. on that ſub- = 
his ſoliciting me to carry the meſſage, ſhould be received by her as a mark | jet, communicated to the lad Oo inf 
of that diſpoſition; that. as moſt probably in the number of ſo many tef= | Mr. Hawkins. I-certainly might, and did, I believe, tell her grace ap 
.- fimonial depoſitions as were there collefted, there might be many offen- | what was ſaid, + pop dt * 
| five r named, "ſuperfluous to the neceſſary legal proofs, that | Lord Mangſield. Then you may g mn. ; 8 
if ſhe pleaſed 1 might inform her, that her lawyers, either with or with- | Mr. Dunzing. Then tell the houſe what lord Briſtol ſaid, and you re- * 
out herſelf, might, in conjunction with his lawyers,” look over all the peated to the lad egg. * 
ſitions, and that if any parts were found tending to indecent or ſcan- | Mr. Hawkins. His lordſhip ſeemed to be E that ſuch, a perſon a 
_ dalous refletions, which his gentlemen of che law ſhould think might | was now brought forward, and as he had heard it ſuppoſed, I belicve, ' 


be omitted without weakening his cauſe, he himſelf ſhould have no ob- for want of her having ſuch allowance or ſuch care taken of ber by the 

NW jection to it: that as he intended only to act upon the principles of a ducheſs, as be ſuppoſed ſhe uſed. to have. If I. underſtood; him right, 

 ®entleman and a man of honour, he ſhould hope ſhe would not pro- | the earl of Brifto/ ſaid, this perſon had been with him to expreſs things 

> any unneceſſary-or vexatious delays to the ſuit, or enhance the | to that purpoſe; and ſaid, that if ſhe had been as eaſy 10 come at, 

| expences of it, as he did not intend to proſecute to gain by any demands | or had had as gout a memory when that cauſe was carried on in the 

of damages, I think, or to that purpoſe. I delivered this meſſage to the | Eccleſiaſtical Court, that he believed the iſſue of it would have been 
ducheſt as well as T could. I do not preſume now; that either the preciſe | different F 

words, or the identity of the words and expreſſions can be recollected by | Mr. Dunning. Will you be ſo good as to recolled, Re you com- 

mee, but it was to the purport, as near as pottibly I can remember, of what municated this to the lady, and what paſſed upon that occaſion 3 

, TT PF „ he Me, Hawkins, 1 did communicate: it to the ducheſs; and I thought 

| Me, Dunning. Will you recolle, whether upon this converſation | ſhe was rather out of temper with the meſſage, or with me, ſhe calling 

any diſtinct propoſition. was ſtated to the ducheſs which required an an- | at my houſe at a time I was very much in haſte to go out upon buſineſs, 

ſwer ? or, what anſwer you carried back from/the ducheſs for thatpurpoſe ? and could-not give her grace that time to hear, what ſhe ſeemed to will 

You will of courſe be referring yourſelf to what paſſed between yon und to have to talk more upon it. She. offered 10 come again, but I was 

the ducheſs. EO En es then not well in my health at all; and perhaps, as ſhe might think, not 

Mx. Hawiins. I delivered my mellage to the ducheſs. After a little] quite ſo civil, would not name anether time with her grace for her 0 

time taken for conſideration, I do not recalle@-exactly what her grace de- call _ me, but ſaid, that I would take an opportunity, as ſoon as | 

iced me to report to the earl of Rrifel; but it was to this effect that ſhe | was able, of waiting upon her grace at her gun houſe. I did do this 

| ſome time after, and mus told at he door, that her grace was not at home. 

I left my name, and ſaid I ſhould call again, After ſome days interval 
[ did ſo, and then was told, that her grace was at home, but w 


. dim to the defiadietof es ard er ſhould;| laid down, to ſleeph from wbence L concluded, that I was not to © 
n r een N x | 
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Mr. Danning. Have you at any time ſince heard any thing from the 


ducheſs on that ſubject RY: | 
Mr. Hawkins. I did hear, but not from any good authority, that her 
ace was rather angry. 
Mr. Dunning. Has the lady never converſed with you on the ſubject 
of this living: witneſs to the marriage, from that time to this? 
"Mr. Hawkins. | have never. ſeen her grace but once fince, and that 
was yeſterday morning for a few minutes at the duke of Newca/!le's. 
r. Dunning. Generally, at any time whatever, have you heard any 
thing from the ducheſs on the ſubject of this ug witneſs to the mar- 
nage, where ſhe was, or any thing concerning her | \ 
122 Hawhkins. | proteſt, nothing concluſive. I might hear there was 
ſuch a perſon, but it was never related to me, whether ſhe was a better 
or worſe evidence; nothing relative to that, whether ſhe was a better 
or worſe evidence, or that ſhe was afraid of her, or any thing to that 
| Wer | 
"Mr. Dunning. Am I to underſtand you to have heard her ſay, that 
there was ſuch a witneſs ? h 
Mr. Hawkins. In what looſer converſation I cannot tell, but nothing 
that ever made me know, that there was ſuch a perſon, who had ſuch 
material knowledge. | 
"Mr. Dunning. | underſtand you, that from lord Briſtol you under- 
flood there was a ſurviving witneſs to the marriage. My queſtion is, 
whether you ever learnt the ſame thing from the lady, or not?! 
Mr. Hawkins, If it was, it was ſome accidental looſer converſation, 
not as truſting me with ſuch a knowledge, 
Mr. Dunning. Was it then mentioned in any looſer or accidental con- 
yerſation, or any conve: ſation ? 
Mr, Hawkins. I proteſt, it is impoſſible to remember that with any de- 
of preciſion or of uſe. X | | | 
Mr. Dunning. I did not mean to aſk you to recollect any particulars 
of the converſation, but ſimply to the point, whether the ducheſs ever 
ſtated to you, or acknowledged, there was a living witneſs to the 
marriage ? 
Mr. Hawkins. No, I do not remember that ſhe ever ſtated to me, or 
faid, that there was a living witnels to the marriage. 
Mr. Dunning. 1s it a fact that ever you learned from the lady? 


Lord DERBY moved the clerk m ght read this part of the evidence. 
Mir. Hatolins. I rather (if J may ſay any thing) underſtood from her 


grace, that there was ſome looſer marriage, not quite in the common 
manner. I think I could remember an expreſſion of her grace's once, 


' upon+ her grace's ſpeaking on the occaſion. If I remember, I aſked 


her grace how, her ſuit went on? 'This was towards the latter part of 
it. She looked grave, and deſired to ſpeak to me in another room. 
She ſaid, that ihe had had a great deal of concern and agitation of 
mind ſince ſhe laſt ſaw me, which I remarked to her had been for a 
longer interval of time on her not calling at the houſe upon my wife in 
the uſual manner. Her grace ſaid, that ſhe had had ſo much concern 
upon what ſhe had not expected at the commencement of her ſuit, 
from finding that a poſitive oath was expected from her grace that ſhe 
was not married, and which ſhe had. for ſome time together appre- 
hended would be put to her in that form, that ſhe thought ſhe ſhould 
have dropped her ſuit entirely, for that ſhe would not for the whole 
world have taken that direct kind of poſitive oath; but that what had 
deen offered to her, had been ſo complicated (I think, I underſtood) 
with other things that were certainly not true, that ſhe could and had 
taken the. oath with a very ſafe conſcience. To ſome queſtions, I do 
not remember the words to het grace from me, how. then ſhe came to 
inftitute'a ſuit at all? She anſwered me, O, for that matter (I think 
it was) the ceremony as done, was ſuch a ſcrambling. ſhabby bu- 
© fineſs (1 do not ſay theſe were the preciſe words, but to that purport) 
© and ſo much incomplete, that ſhe ſhould have been full as unwilling 


to have taken a poſitive oath that ſhe was married, as that ſhe was not | 


married. | 
N. B. This part of the evidence was ordered to be read by the clerk, wh 
. accoraingly read it. | ; 


Mr. Dunning. 1 ſhould be glad, if you would tell their lordſhips, 
what it was that was ſo particular in this buſineſs? if the lady ever ex- 
plained it to you? 55 

Mr. Hawting. I never had an explanation from that moment. I had 
within myſelf @ curioſity from the time that I carried the meſſage to my 


| lord Briſtol from her grace, and his reception of it. I had rather ima- 


de that there was ſome marriage of which legal proofs could not 
be produced, but that was only my own notion: before that time I 


dad no real authority at all; J did not know myſelf honeſtly what to 


Wink of it. I | | 
Mx, Dunning. Did the lady ever explain to you, by what reaſon it 
happened, that the queſtion, when it came to be put, came in ſo much 
more.palatable a form than ſhe expected it? 


+ Mr. Hawkins. No, not in the leaſt: 1 ſhould not have preſumed 


90 alked ſuch a queſtion; nor did ſhe give. me any explanation 
MM. Dunning. Was any thing ever ſaid by lord Briſſol, and com- 
r to rf lady, reſpecting an intention of his to appeal from this 
e, Hewtins. I know nothing of that. | . 
Mr. 2 What ſaid her grace on that ſubject? WW 
+ Mr. Hawkins. Her grace had told me, that the ſentence was paſſed, 
and that. it was irrevocable ana final to them two, unleſs my lord Briſtol, 
Within a certain limited time, did ſomething to keep the cauſe open. 


not know what that was, That there was, ſhe believed, ſome de- 


t that time, as my lord Hriſtel was not ſatisfied with the ſen- 


2 75 and had made ſome demand by his proctor, if 1 underſtood 


OL, XI. 


| of that marriage 
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right, for the coſts of ſuit which were decreed, I believe, againſt 
im. 

Mr. Dunning. Do you know whether the coſts of ſuit were ever paid 
by my lord Briſtol? Y 

Mr. Hawkins. I do not, but I believe they were. I was going on to 
ſay what I recolle&ted upon that. They had ſome demurs upon the 
colts of ſuit; but that if my lord Briſtol infiſted upon it, ſhe would 
wh her proctor directions not to let ſuch a thing ſtop the cloſing of 
the ſuit. | 

Mr. Dunning. Do you then know whether my lord Briſol, who by the 
terms of the ſentence was to pay the coſts, did not, upon this, receive the 
coſts he had been put to in the ſuit ? 

Mr. Hawkins. I know nothing more than I have mentioned: not a 
tittle more nor leſs, | 

Mr. Dunning. Do you know of no other means that were uſed to ſa- 
tisfy * lord Briſtol, and to prevent this cauſe from continuing any longer 
open 

"Ms. Hawkins, No. | 

Mr. Dunning, Do you know nothing of any bond that was given from 
as * ow to any body, reſpecting this cauſe and this queſtion ? 

r. Hawkins. Not the leaſt in the world, | | 

Mr. Dunning. Am I to underſtand, that you ſay you know nothing o 
any bond that has any direct, immediate, or other relation to this ſubject ? 

Mr. Hawkins, Not the leaſt that ever I heard of. 

Mr. Dunning. You are not then a truſtee in any ſuch bond ? 

Mr. Hawkins. Oh no, certainly not. | 

Mr. Dunning. Can you give us the date of the time when the firſt meſ- 
ſage was.conveyed from lord Bri/t-1 io the lady through you? 

Mr. Hawkins. 1 was endeavouring, before I came into the court, to re- 
collect it, but I could not : I put nothing down in writing relative to it. 

Mr. Dunning. Can you recollect the year ? 

Mr. Hawkins. The meſſage muſt have been immediately before the 
commencement of the ſuit, whenever that was. 

Mr. Dunning. I preſume, though you uſed the terms, her grace, and 
x och. 67 perfectly well underſtood, that neither of the parties had a 
right to theſe appellations at the time theſe circumſtances paſled ? 

Mr. Hawkins. Yes, certainly. 

Mr. Dunning. Does any circumſtance impreſs you with the recollection 
of the time of the year when this converſation paſled, if you cannot tell us 
the exact year ? EE | | 

Mr. Hawkins. I might have enquired how long the ſuit laſted ; but I 
proteſt : do not recollect now any particular circumſtances to bring it to 
my mind. 

tr Mallice. My lords, I have no queſtion on the part of the priſoner 
to put to Mr, Hawkins. ö 
Juke of Ancafter. Did you attend the child ? 

Mr. Hawkins. I think once. 

Duke of Anca/ter. Was it a boy or a girl? 

Mr. Hawkins, A boy. | 


is dead ? 
Mr. Hawkins. No; but have no reaſons to doubt it. A 
Duke of Anca/ter. Do you know of your own knowledge, that that child 
was the child of the priſoner at the bar ? | 
Mr. Hawkins. No, I could have no proof of that; for from the time 
that her grace was brought-to-bed of it, I never ſaw the child till I was 
ſent for to it in its illneſs ; perhaps I had hardly ever heard of it: I had 
never ſeen it. | | 5 
Duke of Ancaſter. Did you attend the ducheſs at the time ſhe lay- in? 
Mr. Hawkins. I did not at her 8 : I was deſired, in cafe at any 
future time it had been neceſſary, that I ſhould have been a witneſs of the 
birth of that child, | EO DEN LEGAL Ng | 
Duke of Ancaſter. Did you underſtand that child to be the legitimate 
child of the ducheſs of King fon and Mr. Hervey ? e e 
Mr. Hawkins. | did ſuppoſe ſo at that time. | 
Duke of Ancaſter. Was you told ſo by any body ? 


had been told of the marriage before, | 
Duke of Grafton, Was you, from the converſation that paſſed with'the 
party at that time, convinced that it was a ſuppoſed, or that it was à real 
marriage; and were any expreſſions uſed relative to the concealing the 
birth of the child ? NO Der ee rn as 1 
Mr. Hawkins. I underſtood at that time, that it was a real marriage. 
Duke of Grafton. Were there expreſſions made uſe of, that would not 
have been made uſe of in any other circumſtance ? Fon: 
Mr. Hawkins. I do not remember any particular expreſſion at all, only 
that I was deſired to attend, with a view and purpoſe that I might be 'a 
witneſs to the birth of that child; being, as I fiproſe, thought more pro- 
per, as a phyſical man, to be in the room at the time of à delivery arid 
the birth of a child than any other perſon. Tm eee PTR, 
Lord Lyttelton. Who firſt informed you of the marriage? Ihe £3 
Mr. Hawkins. I ſhould rather apprehend it came from the ducheſs, be- 
fore [ ſaw my lord Briſtol. wn OO $48 HOTEL FIG bo BY u 7 Red LA 
Lord Lyttelton. Do you recollect how long that was ago ? 


either of the 


ſtances related to $5] arties, concerning the celebration 
Ford Camden, Was you in the room at the time of the delivery : 
Mr. Hawkins. To the beſt of my remembrance, I certainly was. 
Lord Camden... Did you ever ſeg the child Itfeff7ß; 
Mr. Hawkins. At the time of the delivery I dare ſay I did.  Afterwa ts 
I never did, but when I was ſent for on purpoſe to ſee itt. ſterwat * 
Lord Camden, Had you then any certain knowledge of its being tho ptl⸗ 


Mr. Hawkins. No, never more than whit I have mentioned juſt now. 


 ſober's child ? 


Duke of Ancafter. Do you ſpeak from your own knowledge that the child 


Mr. Hawkins. I could not be neceſſarily told ſo at that time, becauſe I - 


Lord ge, Do you ramamber torhave Heard yay (peciculas eireum- 
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intruſted to me, is not to be reported a 


- i Ducheſs of Kin 


. 


ie. Hawkins, It is impoſible for mo to ſay when I ſaw the child ſome 
months afterwards, that I could know it to be the ſame child. 
Lord Rivenſworth, Did you not underſtand that the ducheſs appre- 


| hended and was convinced that the ſentence in the Eccleſiaſtical Court 


Was final? 
Mr. Hawtins. Undoubtedly fo. 


Lord Ravenſworth. And that ſhe was at liberty to marry again, unleſs 


the ſentence was 7 "pt from within a limited time ? 

Mr. Hawkins. Moſt certainly. | 

Lord Ravenſworth. Who delivered the priſoner ? 

Mr. Hawkins. I was endeavouring to recollect before I came, who was 
preſent beſides myſelf, and who delivered her grace ; but I proteſt I have 
forgotten it, ſo as not to recollect. 1 could not recollect, it is fo long 
ago, 

7 Ordered to withdraw. 


The honourable SopH1a CHARLOTTE FETTIPLACE ſworn, 


Mr. Attorney General. How long have you been acquainted with the 
priſoner at the bar? | 
. Mrs, Fettiplace. A great many years. 

Mr. Attorney General. Did you know the lady before the year 1744 ? 

Mrs. Fettiplace My lords, I have no other knowledge of any of the 
circumſtances to be enquired after, than what ariſes from my connection 
formerly with the lady; and unleſs your lordſhips require it of me as a 
witneſs for juſtice, I ſhould wiſh to be excuſed, 

Lord High Steward. The lady muſt certainly diſcloſe what ſhe knows 
for the purpoſes of juſtice, 

Mr. Attorn:y General, Did you know the priſoner at the bar before the 
year 1744 ? | 
Mrs. Fetiiplace. I cannot recollect. | 

Mr. Attorney General. Did you know the priſoner before ſhe was maid of 
honour to the late princeſs of Malis? | | 


Mrs, Fettiplace. No, I did not. | 

Mr. Attorney General, What converſation have Jo ever had with the 
priſoner relative to her marriage with Mr. Hervey? | 

Mrs. Fettiplace. 1 believe I have heard her ſay that ſhe was married to 


nim. 


mentioned reſpecting that marriage, where, and at what time, and before 
what witneſſes ? | | | 

Mrs. Fettiplace. In Hampſhire, in a ſummer-houſe, in a garden. 

Mr, Attorney General. Can you recollect upon what occaſions theſe 
r paſſed between you and the priſoner ? 

Mrs. Fettiplace. Upon my word, I cannot pretend to ſay that: it is long 


"Mr Attorney General. Do ths recollect ny converſation reſpecting the 
child which the priſoner had by Mr. Hervey 2 


Mrs. Httiplace. I know nothing about it. 
Mr. Attorney General. Can you recollect how often in converſation it 


has been ſaid between the priſoner and you, that ſhe was married to 
Mr . Hervey ? f : : 
Mrs. Fettiplace. I believe but once. 
Mr. 228 General. My lords, I ſhall not trouble Mrs. Fettiplace with 
any more queſtions. | | | ; 
Lord High Steward, Would the counſel for the priſoner aſk the witneſs 
any queſtions | | 7 
Mr Wallace, My lords, I ſhall not aſk Mrs. Fettiplace any queſtions, 
. Mr. Soliciter General. My lords, 1 would now call lord Barrington, 


| Lord BaxRINoro v, who was in like manner fern. 
Mr. Solicitor General. How lon g have. you been acquainted with the 


lady at the bar ? N 
ord Barrington. Above thirty years. 


Mr. Solicitor. Gtyeral. Did you ever hear from the lady at the bar, that 


e was married to Mr. Hervey | 
Lord Barrington. My lords, I am come here in obedience to your lord- 


ſhips ſummons, ready to give teſtimony as to any matter that 1 know of 
my own knowledge, or that has come to me in the uſual way ; but if any 


- - thing has been confided to my honour, or confidentially told me, I do 


hold, with humble ſubmiſſion to your, lordſhips, that as a man of honour, 


as 2 than. regardful of the laws of ſociety, I cannot reveal it. 


Tord High Steward, When the laſt witneſs but one (Mr, Hawkins) was 
at the bar, he made ſomething like the ſame excuſe for his not anſwerin 
e queſtions put to him, He was then informed by a noble and learn 
, and the whole coutt agreed with that lord, that ſuch queſtions were 


. to be anſwered in a court of juſtice. 


Lord Barrington. I have no doubt but that the queſtion is a proper 
queſtion to be aſked by a court of juſtice, otherwiſe your lordſhips would 
not have permitted it to be aſked. | But, my lords, I think every man 
muſt a& om his own feelings; and I feel, that any private converſation 


| - | ; 
the oath that he has taken, is, that 


Lord Barrington. My lords, as 1 underſtand the oath, I can decline an- 
fwering the queſtion that has been aſked me without acting contrary to 
that oath, without being guilty of perjury. But, if it is the opinion of 
your lord{hips that I am bound by that oath to anſwer, and that I ſhall be 

uilty of a perjury if Ido not anſwer, in that caſe, my lords, I ſhall think 
ö or | will not be perjured, dg. 
ne * releaſe my lord Barrington from every obli- 
wich, and earneſtly defire, that every witneſs. who 


A Tord. His lordſhip will recollect 


be ſhall declare the whole truth. 


tion of honour. 


hall be examined, may deliver their opinions in every point July, tie 
rue r 2 12 my fife 


ther for me or againſt me. 1 came from Rome at the 
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Mr. Attorney General. Can you recollect what circumſtances ſhe has 
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to ſurrender myſelf to this court. I bow with ſubmiſſive obediene 
every decree, and do not even complain, that an eccleſiaſtica] ſentence) 
deen deemed of no force, although ſuch a ſentence has never bu, 
controverted during the ſpace of one thouſand four hundred and eye, 
hve years, * 
Lord Barrington. My lords, I do ſolemnly declare to your lordſhips 
that oath that I have taken, and on my honour, that I have not had the] ; 
communication made to me of the ducheſs of King /ton's generoſity, * 
not had the leaſt communication with her grace by letter, meſſige 7 
any other way, for more than two months; and I had no idea of bei h 
ſummoned as a witneſs here, until the Zafter holy-days, ſo that her 15 
1 is entirely ſpontaneous, and of her own accord. But, my lord 
have a doubt, which no man can reſolve better than your lordſhips he 
cauſe your honour is as high as any men; I have a doubt, whether, think. 
ing it improper that I ſhould betray confidential communications befor. 
the ducheſs 1 that I ſhould, and gave me my liberty; whether bs 
race's generoſity ought not to tie me 
8 ? iv, F 
Duke of Richmond. For one, I think that it would be improper in th 
noble lord to betray any private converſations. I ſubmit to your lordſhj : 
that every matter of fact, not of converſation, which can be requeſt 
the noble lord is bound to diſcloſe, fo 
Lord Mansfield. I mean only to propoſe to your lordſhips, to avoid 44. 


that the counſel might be allowed to call other witneſſes in the mean time 
and that lord Barrington may have an opportunity of conſidering of the 
matter, if the counſel ſhould think proper to call his lordſhip agaln.— 
This propoſal was over-ruled. 


The counſel againſt the ducheſs deſired to withdraw the witneſs. 


| journing to conſider this queſtion or any thing further upon it at preſent 
? 


Lord Camden. My lords, I underſtand from the bar, that rather than 
your lordſhips ſhould be perplexed with any queſtion which may ariſe 
upon the noble lord's difficulty in giving his evidence at the bar, the 
counſel] would rather wave the benefit of his evidence in the cauſe, My 


lords, if that be their reſolution, and they think, that ſafely and with. 


out prejudice to this proſecution they may venture to give up that evi. 
dence, your lordſhips, to be ſure, will acknowledge the politeneſs of the 
ſurrender, But, my lords, now I am upon my legs, you will give me 
leave to make one ſhort remark on this proceeding, and to hope that your 
lordſhips, ſitting in judgment on criminal caſes, the higheſt and moſt 
important, that my affect the lives, liberties, and properties of your 
lordſhips, that you ſhall not think it befitting the dignity of this high 
court of juſtice to be debating the etiguerte of honour, at the ſame time 
when we are trying lives and [iberties, My lords, the laws of the land, 
I ſpeak it boldly in this grave affembly, are to receive another anſwer 
from thoſe who are called to depoſe at your bar, than to be told that in 
point of honour and of conſcience they do not think, that they acquit 
themſelyes like perſons of that deſcription, when they declare what they 
know. There is no power of torture in this kingdom to wreſt evidence 
from a man's breaſt, who with-holds it; every witneſs may undoubtedly 
venture on the puniſhment, that wilt enſue on his refuſing to give teſti- 
mony. As to caſuiſtical points, how far he ſhould conceal or ſuppreſs 
that which the juſtice of his country calls upon him to reveal, that! 
muſt leave to the witneſs's own conſcience. as 

Lord Lyttelton. The laws of the land have ſpoken clearly on this oc- 
caſion, and if your: lordſhips had applied them to the noble lord at the 
bar, he has told your lordſhips that he is willing to ſubmit to your 
judgment. But, my lords, it is yet a queſtion, whether or not the no- 
ble lord will be perjured? It is a queſtion not decided by your lord- 
ſhips, that he will be perjured, if he refuſes to betray a confidence. [I 
am ſure that I feel, and I apprehend your lordſhips as men of honour 
fee], the full weight of the noble lord's objection. He will ſpeak to mat- 
ters of fact, but he does not defire to ſpeak merely to converſation. And, 


my lords, I am not ſurpriſed that he ſhould make that objection: for if 


ou conſider how looſe and inaccurate all evidence of converſation mult 
e, it takes off in a court of juſtice much from its availment. The noble 
lord has told you, that confidential converſation may have. paſſed between 
him and the noble lady at the bar : he has ſtated to you his doubts, and 
T apprehend he is not obliged to go on with his evidence, until your lord- 
ſhips have unanimouſly pronounced, that it is. your opinion that he is 
obliged ſo to do. | 
Lord High Steward, If the counſel for the profecution ſay, that they 
have no queſtions to aſk the noble lord, he may withdraw. 
Lord Barrington, My lords, might I be allowed to fay a word or two, 
before I withdraw from this bar! de is impoſſible that any perſon can re- 
vere this high court, indeed any court of juſtice in this country, more 


than I do, It is not, my lords, from contumacy, of which I am in- 


capable; it is not with any view or purpoſe that any of your lordſhips 
woulg ee as individuals, I am certain, that I have taken the 
part which 1 have done. I do not ſay, that there are no caſes, in which 
a a perſon ought not to reveal private converfation. © There are caſes, in 
my opinion, in which he ſhould”: there are caſes, 'in my opinion, in 
which he ſhould not: and, my lords, no perſon can draw the line but 
himſelf, But, my lords, I have recollected (I am obliged to the counſel 
for the proſecution, who are willing to admit me to withdraw, I return 


them my thanks, I dare ſay in that they hive confulted my feelings as 


much as they could, conſiſtent with the duties of their ſtation) but [ 
have recollected, my lords, ſince the "generous manner in which the 
ducheſs of Kingſten has been pleaſed to abfolve'me from all ties, I have 
recollected, that the faid, the withed and defired that I might ſay any 
thing. If her grace thinks that any thing ean Tay, tonfiſterit with truth, 
can tend to her juſtification, 1'am then ready to be Examined to private 
communications. 5þ 71h 50 ad | | 


"Mr. Fleur General, 1 do wet defre to exathine che noble lord. 
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him, the riſoner may. ; h ; 
Me. Wallace. At the ſame time that I expreſs my aſtoniſhment at the 
offer, lord Barrington is not called to the bar as a witneſs for the pri- 
9. The noble lady at the bar has her witneſſes, in her turn, to call, 
yith which ſhe ſhall trouble your lordſhips. 

Duke of Richmond. 1 do not look on a witneſs at the bar to be the 
witneſs of the counſel or of the priſoner, but the witneſs of the hovle. 
| ſhall, therefore, aſk a queſtion or two of the noble lord. I will not 
liſtreſs the noble lord's feelings by inquiring into confidential matters, I 
will merely aſk queſtions of fact. The firſt queſtion I would aſk the 
noble lord is, whether he knows any fact by which he is convinced that 
Mr. Hervey was married to Miſs Chudlergh © 

Lord Barrington. I do not know of any fact, which will prove the 
marriage between the ducheſs of King/lon and Mr, Hervey, of my own 

rledge. 

e Ricbmond. The noble lord muſt leave it to the houſe to judge 

whether it will or not. But does his lordſhip know any fact relative to 

atter ? 

I Lord Barrington. I do not know any thing of my own knowledge that 

can tend to prove that marriage, I know nothing but what J have heard 
in the world, and from converſation. 

Lord Radnor, I am afraid your N by your acquieſcence, have 
aamitted a rule of procceding here, which would not be admitted in any 
inlerior court in the kingdom. I deſire, therefore, to aſk the noble lord, 
whether he knows any matter of fact relative to that marriage, 

Lord Barrington. My lords, if I do, I cannot reveal it; nor can I 
anſwer the queſtion without betraying private converſation, 


Moved to adjourn. Adjourned to the chamber of parliament. 


WW 


er an adjournment of ſome time, the lords returned to Weſtminſter Hall. 


Lord High Steward. My lord viſcount Barrington, I am commanded 
by the lords to acquaint your lordſhip, that it is the judgment of this 
houſe, that you are bound by law to anſwer all ſuch queſtions as ſhall be 
put to you.—Has the counſel for the proſecution any queſtion to put to 
the witneſs at the bar ? t | 

Mr. Solicitor-General. We ſhall not aſk the noble lord any queſtions, 

Lord High Steward, Has the counſel for the priſoner: any queſtion to 
put to the witneſs at the bat ? EEO | 

Mr. Wallace. Not any. | | | 
Lord Radnor. Does the witneſs know from converſation with the lady 
at the bar, that ſhe was married to the earl of Briſtol? | 
| Lord Barrington. My lords, I have already told your lordſhips the mo- 
tives which induce me to think that I cannot, conſiſtent with con- 
kience, . With honour, or with probity, anſwer ſuch queſtions, 

will tend to diſcloſe confidential communications made to me. 
t the ſame time I informed your Jordſhips, that if the oath went 
d far. as that J ſhould break that oath, if I did not anſwer all queſtions 
hich could be put to me; if that was the determination of your lord- 
hips, I ſaid I would not break my oath. - My lords, I continue in the 
me opinion and principle. My own judgment, as far as it guides me, 
hich is very imperfectly, does tell me, that Lam not obliged to anſwer all 
jueſtions that can be put to me. But, my lords, though nobody can draw 
the line of conſclence, of honour, and of probity in this caſe but myſelf, 


ken, I am. deſirous of aſſiſtance from thoſe who can beſt give it me, and 
| had much rather truſt almoſt any man's judgment than my own. Ido 
hot dare to aſk again your lordſhips opinion on that point. But, my 
lords, might I be permitted to apply to the learned counſel who are near 
dez if it is che opinion of the learned counſel, that I am obliged by my 
ath to anſwer the noble lord's queſtion, I will readily anſwer it. 

Lord Effingham, 1 apprehend, that no queſtion can be put in this court 
ua matter of law to the counſel at the bar, We: +0 


' Several lords ſaid, * You may aft the counſel,” 


Stor My lords, 1 R the queſtion to the Attorney- 
General, and I give him my thanks. He ſays, he thinks I am obliged by | 
by cath $0 anfwer all queſtions. T'hat being the caſe, I have nothing 
done to ſay, than humbly to beg your lordſhips pardon for having given 
hou ſo much trouble, and to beg and entreat that you will believe, that 
bathing but the tendereſt and the ſtrongeſt feelings, and the moſt deter- 
ined reſolution to do what was right in my ſituation, could have in- 
Mee une to give you ſo much trouble. IF nk r.. i] 
| Lord Radurr, Whether his lordſhip knows from converſation. with the 
2 bar, that ſhe was married to the earl of Briffol ?, 1 

N Barrington. . I have found by long experience to be a 
erroneous one, and eſpecially with relation to things paſt long ago. 
0 the beſt of my memory and belief, the ducheſs has never honoured | 
de win any converſation on the ſubject for many, many years paſt; [ 
Nlieve 1 might ſay for above twenty years paſt. And, my lords, that be- 
. 10 caſe,. I muſt anſwer that queſtion very doubtfully : but after the 
ot which the learned counſel has given io my doubts, I mean not 
dehnen any thing from your lordſhips. Thinking it right to be exa- 
Aae J chink it right to give frank anſwers, and any doubt in any 
ing! lay will ariſe from my not emembering well the circumſtances. | 
*ducheſs of King/fon many (I ſhould not ſay too much if I was to ſay 
ers ago'did entruſt; me with a circumſtance in her life, relative 


kts lordihips, that I do not think the cauſe, in which my dut 
ſued to 5 will at all ſuffer by having deference to any difficulty chat 
ble lord may entertain. 1 will not examine the noble lord on the 
lady at the bar. The noble lord ſtands at your lord- 
Having taken the oath, though I do not examine 
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hit in point of Jaw, and in interpretation of law, and the oath 1 have 


| 


to her, ſhe aſked me if I cho 


death 
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| Lord Radnor. Whether his lordſhip underſtood, that that matrimonial 
engagement, which had already paſſed, was a marriage ? 

Lord Barrington. I underſtood, there had been a matrimonial engage- 
ment entered into; but whether it amounted to a legal marriage or not, I 
am not lawyer or civilian enough to judge, 

Lord Radnor. Did his lordſhip ever underſtand, that there was iſſue of 
that marriage ? 

Lord Barrington. Upon my word I cannot ſay ; I do not know that 
the ducheſs ever made any communication of that ſort to me. I had 
heard of it in the world, but I do not know that the ducheſs ever com- 
municated to me the circumſtance of her having had any iſſue, 

Lord Radnor. Does his lordſhip know any thing of a bond entered 
into on the part of the priſoner at the bar, of late years, relative to the 
ſuppreſſion of evidence, or the payment of coſts of ſuit in the Eecleſiaſti- 
cal Court ? 

Lord Barrington, I never had the leaſt communication from the ducheſs 
of Kingſton, or from any perſon relative to any thing of the kind; I do 
not recollect that [ ever heard of any ſuch thing even in the world; and 
the ducheſs of King/lon has never communicated to me, in the courſe of 
her life, to the beſt of my memory or belief, any thing which was, at the 
time ſhe was pleaſed to communicate it to me, in the leaſt a deviation from 
the ſtricteſt rules of virtue and religion. | 


Ordered to withdraw, 


” Lords, is it too much to beg, that what I have ſaid at the bar 
may be read over to me? Part of it is of a nice nature ; I may have ex- 
preſſed 1 improperly ; the writer may have taken it down erro- 
neouſly : I ſhould be glad to have it read over to me, that I may correct 
it in your lordſhips preſence. 


Here the univerſal voice was * Read, Read l' but lord Barrington 


— the houſe the trouble, by addreſſing himſelf to their lordjhips as 
ollows © 


My lords, I find by the clerk, that the part which is of the niceſt kind 
with relation to me, wherein I expreſſed the difficulties and feelings 
[ had on the ſubject of queſtions that I thought 1 ought not to anſwer, 
and why and on what ground I have ſince thought it my duty, under- 
ſtanding that my oath obliges me to it, to give my anſwers; I find, m 
lords, that part has not been taken down by the clerk, and therefore 
ſhall give your lordſhips no further trouble. | 

Mr, Dunning. My lords, we deſire next to produce 


Mrs. Jobirn PHILLIPS, who was ſworn in like manner. 

Mr. Dunning. You was the widow of Mr, Amis, was you not ? 

Mrs. Phillips, Yes. . | | 
1 75 Dunning. Mr. Amis was parſon of the pariſh * Lainſton in Hamp- 
* Phillips. I'S . . | 

r. Dunning. Did you know a family of the name of Merrill? 
Mrs. Phillips. 1 did. _ g ; 
Mr. Dunning. Was, or was not, Mr, Merrill's houſe in that pariſh? 
Mrs. Phillips, It was. A Nt ORE | 
Mr. Dunning. How long ſince did your huſband die? 
Mrs. Phillips. Seventeen years ago. : > 
Mr. Dunning. Do you know the lady at the bar? 
Mrs. Phillips. Very well. 2 
Mr. Dunning. How long have you known the lady at the bar? 
Mrs. Phillips. About thirty years. | 
Mr. Dunning. Was you privy to her marriage in your buſband's life- 
time! 5 „ 

Mrs. Phillips. I was not at the wedding; but I heard my huſband ſay, 
he married them. "0 GR ey, a 
A Lord, 2 * evidence. ; | 2 ede 
Mr. Dunning. Had you not any other means of knowing that fact fro 
the lady at the bar herſelf? hgh 1 2 
Mrs, Phillips. Les. HP 5 og 
Mr. Dunning. Do you remember the lady at the bar coming to N- 


| chefler ? 


Mrs, Phillips. Very well. 
Mr. De: When? 1255 


. Dunning. Was that in your huſband's life-time, or ſince hie 
ath ee | MEM, | 
Mrs. Phillips. In my huſband's life-time, - + ovens hk "I Te 
Me, Dunning. Was it long before, and how long before Mr. Airs 
Ni Philip Six weeks, | 1 43 Seb. e 
Mr. Dunning. What was the occaſion of the lady's viſit to J#inche/ter 
Mrs. Phillips. For a regiſter of her marria þ 2 is A . 
Mr. Dunning. If you recollect any particulars of what paſſed upon that 
occaſion, , , . 0 l at 
Mrs. Phillips. She came to the Blue Boar in | King ſgate-ftreet 
cheſter, and ſent for me by fix o'clock in the niet When 1 = 
a 8 ught Mr. Amis would give her & regiſter 8 
of her marriage? I told her, 1 thought he would. Then 1 aſked her to 
my houſe; and when ſhe came, ſhe, aſked me to go vp with hee to Mr. 
Amis, and aſk if he would ſee her and give. her a regiſter of her mar 
Fin 2 1 * ww, 1 wy 01d Me, Ami what. th lady had 
ired. Mr, Amis deſired to ſee the lady.) Then I came down and 
told her, that Mr. Amis at that time was DEE to his bed, The a | 


to ſend for 


t of a matrimonial kind with the earl of Bri/ol, then 


"4 


1 


Speariar, the attorney. I did ſend for his) and during 
„55 | the 


| 
| 
+ 
| 
| 


Mrs. Phillips. She came about the middle of Eediuery, 1 Þ . 


went tu Mr. Amit, and told Mr. Amis. her requeſt. Then Mr. 3 
and the lad; e a IG for, and Me Me me Fc 


— — 
2 E ˙ . Ä — Ha aan; 5 
= _— 


8 I ; 3 5 ks | 
f Og n . r ; 3 R 
Me, Mane, What employment was be in, before he lived at Bri/tol 
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the time the meſſenger was gone, the lady concealed herſelf in a cloſet: 
ſhe ſaid, the did not care that Mr. Spearing ſhould know that ſhe was 
there. When Mr. Spearing came, Mr. Merrill produced a ſheet of 
ſtamped paper, that he brought to make the regiſter upon. Mr. Spearing 
ſaid, it would not do, it muſt be a book, and that the lady muſt be at 
the making of it. Then I went to the cloſet, and told the lady, Then 
the lady came to Mr. Spearing, and Mr. Spearing told the lady a ſheet 
of ſtamped paper would not do, it muſt be a book. "Then the lady de- 
fired Mr. Searing to go and buy one. Mr, Spearing went and bought 
one, and, when brought, the regiſter was made. Then Mr. Amis de- 
livered it to the lady. The lady thanked him, and ſaid it might be an 
hundred thouſand ran in her way: at the ſame time ſhe added, that 
ſhe had had a child by Mr. Hervey, and that it was a boy, but that it 
was dead; and that ſhe had borrowed an hundred pounds of her aunt 
Hanmer to buy baby things. Before Mr. Merrill and the lady left my 
houſe, the lady ſealed up the regiſter, and gave it to me, and deſired 
I would take care of it until Mr. Amis's death, and then deliver it to 
Mr. Merrill. | | 
Mr. Dunning. Did it accordingly remain in your hands until your 
huſband's death, and then deliver it to Mr, Merrill? 

Mrs. Phillips. I did. 

Mr. Dunning. Do you recollect, whether Mr. Merrill accompanied 
the lady from the time you firſt ſaw her in JYinche/ler to your hul- 
band's houſe, or did Mr. Merrill join them afterwards when they 
were there ? SD 

Mrs, Phillips. He joined them afterwards.. a | SE 

Mr. Dunning. Do you remember, whether any other entry was then 

made in this regiſter-book, beſides the entry of this marriage? 
Mrs. Phillips. 1 don't remember any. Uo | 
Mr. Duniirg. Do ow recollect to have ſeen any thing of the lady at 
the bar ſince your huſband's death? DF | 

Mrs, Phillips. Many times 

Mr. Dunning. Do you recollect any converſation that has paſſed be- 
tween you at any of thoſe times ? | 

Mrs. Phillips. After I had delivered the regifter to Mr. Merrill, I 
waited. upon the lady at her houſe at Auigbiſbriage, and found her in the 
garden. I told her, I had delivered the regiſter to Mr. Merrill. She 
thanked me for it; and defired I would take no notice of it: at the 
ſame time ſhe ſaid Mr. Sine was in the garden, and hoped I would take 
no notice'to him of the affair. | 

Mr. Dunning. Do you tecollect any further converſation about this 
book, after Mr. MerrilPs death, with the lady? 

Mrs. Phillips. I was once a-fiſhing with the Jady, and ſhe told me 
ſome things that had paſled in the family. She told me, that 'Mrs. 
Bathurſt had uſed her very ill, for ſhe had got all the papers Mr. Mer- 
rill had of her's at the time of his death. Upon which I aſked her, 
what was become of the regiſter ? She told me the miniſter of the pariſh 
had it. e e | 

| "Mr. Dunning. Was, or was not, the Mrs. Bathurſt you have ſpoken 
of, * of that Mr. Merrill ? 1 5 
L 
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Mrs. Phillips, He was ſteward to the duke of King ſton, and 3 eraſy 
2 17 5 id. Was he not turned out of the ſervice of the dale - 
ing /lon | \ 
rs. Phillips. I believe he was not turned out. 
Mr. Men Do nat you know, whether he was or not ? 
| Mrs. Philips. He wrote a letter to the duke, and deſired to leave him del 
Mr. Ae Do you know then, that he was not turned Out? ? 
Mrs. Phillips, Yes. | | 


Mr. Mansfield. Had he been threatened to be turned out, before he ſeq uf 
that letter ? 5 A 
Not that ever I heard of. N \ 


de Mon 

r. Mansfield, Had your huſband had any differences or diſputes u. 

the duke of Aing /lon ? F ah ry f 
Mrs. Phillips. No, not that I know. " 
Mr. auf Was his reaſon then for quitting the ſervice of th * 

duke of King lon merely his own inclination, without any particular mg, 

ſon or cauſe ? 


Mrs. Phillips. He thought the duke looked cool upon him : for why 1 


reaſon he could not tell. M 
Mr. Mansfield. Had the duke ever expreſſed any cauſe of diſlike 0 M 
him ? 5 nefit 


Mrs. Phillips. Not that I know of. | 
Mr. Mansfield, How long have you left Briftol f 
Mrs. Phillips. About four months. | M 


Mr. Mansfield. Where have you lived? the t 
Mrs, Phillips. Sometimes in one place, ſometimes in another, made 
Mr. Mansfield. In what places ? „ | M 
Mes. Phillips. Sometimes at the Turf coffee-houſe, ſometimes in t th 
Mary Axe, 5" ; | M 
Mr. Mansfield. How much of the time at the Turf coffee-houſc? at th 


Mrs. Phillips. I really cannot ſay exactly. M 
Mr. AMansficld. You are not aſked as to a week. Have you liv! M 
there the greater part? | 


| marr! 
Mrs. Phillips. The greater part. M 
Mr. Mansfield. Who has ſupported you at the Turf coffee-houſe? M. 
Mrs. Phillips. Ourſelves, M 


Mr. Mansfield. Have you paid the expences of your ſupport there? M. 
Mrs. Phill;ps, That I do not know any thing 22 g 
Mr. Manifie/d. Do you not know, that the whole of your expenc Mr 


at the Turf coffee-houſe is to be defrayed by the proſecutor, Mr, Even wards 
Meadows ? 4 . Mr 
Mrs. Phillips. I do not know it is. was e 
Mr. Mansfield. Have you not underſtood o ? Mr 
Mrs. Phillips, I have not. | was g 
Mr. Mansfield. Nor do you believe it? Mr 
Mrs. Phillips. I cannot tell what to believe, or what is to be done, Mr. 


Mr. Mansfield. Cannot you tell, whether you believe that your ex- Mr 
pences at the 7. wn coffee-houſe are to be defrayed by Mr. Meadmut 
Mrs. Phillips. No, I do not. I do not know any thing of that, "Mr 
Mr. Manzfi. ld. Do you not know, by whom you expect the expence 


9 = 
Mrs. Phillips. She was. "70A 1 of your ſupport at the Turf coffee-houſe is to be paid? r, 
Mr. Dunning. Do you recollect any other converſation with the lady | Mrs. Phillips. I do not know by whom it is to be paid. Mrs 
at the bar, after her marriage with the duke of King flon? I. Mr. Mansfield. Have you ſeen Mr. Evelyn Meadows at the 7. urf cofles Mr. 
Mrs. Phillips. Yes; I waited upon her in Arlington-freet, after her | houſe? 1 5 | * 
marriage with the duke of ' King on. She faid to me, Was it not very Mrs. Phillips. I have. _ | | Ars 
good-natured of the duke to marry an old maid? 1 looked her in the Mr, 2 How often may you have ſeen that gentleman there! Mr. 
mays ſmiled, but ſaid nothing then. She aſked me, if Mr. Hervey Mrs. Phillips. I cannot tell. e ee did the 
had ſent to me at the time of her trial? I ſaid he had not ſent to ne. Mr, Mansfield, Many times, or only once or twice ? ſee wh 
| JJC yk Tg Mrs. Phillips, I may have ſeen him twice or three times. Mrs 
be book ſhewn to the witneſs.) Mr. Mansfield. Have you not. ſeen him oftener than that, there? and I f. 
5 | “Ä; 8 ä Mrs. Phillips. I have ſeen him frequently in the yard. Mr. 
Mr. Dunning. Can you be ſure, whether that is the book you have Mr. Mansfield. Have you not had frequent — with hin! fai ab; 
been ſpeaking of ©. FF ON ON PEN» Mrs. Phillips. Not frequent. | | Mrs, 
Mrs. Phill: 5s. I am. very ſure. 3 5 | Mr. Mansfield. Have you not converſed with him ſometimes at tht bundre, 
Mr. Danning. I believe there are the veſtiges of the ſeals about it ſtill? | Turf coffee-houſe, ſometimes at other places? Mr, 
Mrs. Phillips. There are. * ey is Mrs. Phillips. No where, but at the Twf coffee-houſe ? Mrs, 
Mr. Dunning. Where it was ſealed up? "5 Mr. 3 Who has been preſent at ſuch converſations ? Mr. 
Mrs. Phillips. Ves. e Mrs. Phillips. My huſband. et iy Mrs. 
Mr. Dunning. Look at the entries in the book; are they not your Mr. Mansfield, Who elſe? | # Mr. An 
huſband's writing? and were they not made in your preſence Mes. No one eie Mr. 
Mrs. Phillips. They are my huſband's hand-writing, and they were | Mr. Mansfield. Has not Mr. Fozard been preſent at ſome of thele Mrs, 
made in my preſence. 5 " + converſations? - © { i Bt | it in my 
Mr. Dunning. They were made likewiſe in the preſence of the lady at Mrs. Phillips. Never, | Mr.“ 
the bar, were they not 5 DA, Mr. aueh Have you not been at Mr; Fozard's houſe with Mr. Mrs, 
e . oy irs reagent =_ 
W Clerk reads. © 5 5 Mrs. Phillihs. Never; by accident on Chriſimas-day I called at his do was mad 
Ei a we ribbon | ß he 4 cont ak Ub m . 
© Marriages, births, and buriats in the pariſh Lainſton. 2d of Au- Mr. Manifield. Was you in company with Mr. Acadows at M. Mr. 2 
6 guſt, hs. 2guſanazh' Merrill, 1 7 1060 Merrill, % buried. | Fozard's? 1 . * Fi f N. c ; ſation p: 
e 4th of Auguſt 17442 Married the honourable oy dee ervey, % Mrs. Phillips, I was «TW | Mrs, H. 
« in the pariſh church of Lainſton, zo Miſs Elizabeth Chudleigh, 4a & Mr. Mansfield. Does Mr. Fozard aſſiſt Mr. Meadews in the courſe d Mes. 
© ter of colonel Thomas Chudleigh, te / Chelſea College, "deceaſed. | this proſecution ? ng ang go iro ao rib g, 7. | Mr. A 
0 By enn, OS 5 ©. ©. [| . Mrs, Phillips. I know nothing of tha. | lim, or 
r A BLITIER 7; 1 "4 Mr. Mansfield. Do not you know, that Mr. Fozard has aſſiſted Mr Mrs. 


9 


Mr. Dunnin . My lords, I have done with this witneſs. 


Mrs, Fb, Alive. 


4 Meadows in io out for witneſſes? | - | 


vou? 
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"Lord High Steward. Would the counſel for the priſoner aſk this wit- Mrs. Phillips. I don't know any thing about it. ; Mr, 4 

- neſs au queſtions? © | * E I Mr. Mansfield, Have you not yourſelf been preſent at converſaton Converſay 
Mr. Nause fed. I ſhould be glad firſt to ſes the book, ——I would wiſh | with Mr, Fezard about this proſecution? oe be Un. 

to Khon by what means you now ſubſiſt? hat ſupport you have? 1 4 Mrs. Phillips. Nothing, but What was merely aecidentall. Mr. 4 
Mes, "Phillips. Upon my own private fortune. Mr Aang How often has that accident happened, that you hate the ref 
Me 15 . here do you ee? deen preſent at converſations with Mr. Fozard about this proſecution! WW, 
©, a wah: ks . e i Mes. Phillips. I never Was at My, | Fozard's but twice, *' A. 4 
r e Is your huſband living or dead? Mr. Mangfield. ' Has Mr. Fozard Ben at the Turf coffee-houſe vil A 


? L hy * , 2 > 4 4 * + M . 
A . * a 8 | 21 ' A ju 1 9 89 — 1 : 
Mrs. Phillips. + He came to ſee Mr. Phillips; when he had the govt 
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Mr. Mans 41d, How often might Mr. Fozard viſit you at the Turf Mrs. Phillips. He was. 


fee-houle ! _ | Mr. Mansfield. Who was it brought the ſtamp paper? 
c0 Mrs. Phillips. He came to ſee Mr, Phillips, but not me. Mrs. Phillips. Mr. Merrill. 
Mr. Mansfield. How often might he viſit Mr. Phillips there ? Mr. Mansfield, Was Mr. Merrill in the room when the lady concealed 
Mrs, Phillips. About three times, herſelf, as you have ſaid ? | 
Mr. Mansfild. Have you ever met Mr. Fozard at any other places | Mrs. Phillips, He was. 5 | 
reſides the Turf cottce-houle and his own houſe ? Mr. Mansfield. Who elſe was in the room ? 
Mrs. Phillips. Never. Mrs. Phillips. No one except myſelf. | 


Mr, Mansfield, Do you know of any promiſe made to you or your Mr. Mansfield. Now look at the book. 

huſband. of any benefit or advantage depending upon the event of this Mrs, P611ups. I know the hand perfectly well, | 
rolecution ? _ ; Mr. Mansfield. Is the whole of that, which is written on that leaf, the 
Mrs. Phillips, None in the world. ; writing of your huſband ? 

Me Ila. Did you never hear of any ſuch promiſe being made Mrs. Phillips. It is. 


E ˙ 2 ˖· E 


to you or your huſband ? Mr, Mansfield. You have ſaid that you went to Arlington-/treet ; can you 
Mrs. Phillips. Never. | . name ay perſon that you ſaw there? 
Mr. Mansfieid. Have you never ſaid, that any ſuch promiſe or offer Mrs. Phillips. No one was in the room, when I went, except the lady. 


was made ? ; Mr. Mansfield, Can you name any perſon that ſaw you there! 
Mrs. Phillips. Never, nor it never was. Mrs. Phillips. Only a ſervant for ſome time, and then a milliner came. 
Mr. Mansfield. Have you never ſaid any thing to that purpoſe? _ Mr, Monet Can you name thoſe perſons ? 
Mrs. Phillips. No, never to any body. Mrs. Phillips. I can't; I don't know them. 


Mr. Mansfield. Have you never made any mention of any kind of be- Mr. * Can you name neither of them? 

nefit or advantage you was to receive from the evidence you ſhould give Mrs. Phillips. The ſervant was Fizard. 

on this proſecution ? _ . Mr. Mansfield. Can 725 name no other ſervants that you ſaw there? 
Mrs. Phillips. Not in the leaſt; I don't want it, nor wiſh it. Mrs. Phillips. No; I had an inflammation in my eye, and the lady was 
Mr; eee Did 1 underſtand you right, when you ſaid, that at | exceedingly kind to me: ſhe ordered an egg to be boiled for me, and 

the time of the entry of the marriage in this regiſter no other entry was | Fezard brought it, in order that it might be opened and laid on my eye. 

made? Mr. Mansfield. Can you name any other ſervants whom you ſaw there? 


Mrs. Poillips. I don't remember that; I remember very well ſtanding Mrs. Phillips. 1 don't remember. I 
at the bed's feet when the regiſter was made. Lord Camden. mw lords, I obſerve in the entry of the regiſter the words 
Mr. * Do not you know whether any other entry was made | © was married are {truck through with a black line; I want to know of 


at that time the witneſs whether ſhe can account for that ſtroke ? 

Mrs. Phillips. I don't, for I was backwards and forwards in the room. Mrs. Phillips. I cannot, 

Mr. Mansfield. How come you then to know, that the regiſter of this Mr. Dunning. It is a repetition. There is marriage written in the mar- 
marriage was made in the book at that time? gin. *Augu/! the 24th, married.“ The entry then proceeds, The honour- 
Mrs. Phillips. I ſaw it. * able Auguſtus Hervey, Eſq. was married; which being a repetition, I 
Mr, * Did you read it at that time? ſuppoſe they ſtruck that through with a black line. 

Mrs. Phillips. I heard Mr, Amis read it. Lord Camden. I believe it is ſo. | 

Mr. Mans 44 Did you hear him read any thing elſe beſides the entry Mr. Dunning. If your lordſhips pleaſe, the next witneſs to be called is 
of the marriage | | | 
Mrs. Phillips Nothing but that, for I was going backwards and for- The Reverend Mr. STEPHEN KENCHEN, who was ſworn in like manner, 


wards in the room. | Mr. Dunning. You ſucceeded Mr. Amis in this church at Lainſton, I 


Mr, Mansfield. Do you know nothing at all, whether any thing elſe | þgjeve f 
was entered beſides that at the time of the marriage? a 1 | 
Mrs. Phillips. I did not fee any thing but that; though it might, as I Mr. Dunning. When did you firſt ſee that book that he has in his hand, 
was going backwards and forwards. . and how did it come there ? 7 
Mr. Mansfield, Did you ſee the entry of the marriage in the book ? Mr. Kenchen. The firſt time that I ſaw the book was after the death of 


Mrs. Phillips.” I did. : Mrs, ; Jl wh N 
Mr. Mansfield. If you ſaw that, muſt not you have ſeen whether there, 110 aural woah e * "_ 


were any other entries made on the ſame leaf! | 1 Ms ng, Kat Bank 
"Mrs. Phillips. I heard it read; I never ſaw it afterwards but when the N org. n e e e ng: for what 


1 5 itup.. | Mr. Kenchen, In order to regiſter Mrs. Hanmer's burial, 


f. * Did not you take notice that there were other entries? Mr, Dunning. By whom? 
EPs | gid not. Mr. Kenchen. By Mr. Merrill 5 
Mr. Mansfield. You took notice of nothing upon the paper but the | Mr. Dunning. Did you accordingly make an entry of the burial of 


_ this marriage? Mrs. Hanmer ? 
irs. Phillips. Of nothing elſe. | Mr. Kenchen. I made an entry of the burial of Mrs. Hanmer. 

Me. Mansfield. Did you keep the paper long enough before you, or Mr, Dunning. What then became of the book ? 

did the lady at the bar keep the book long enough before her, for her to Mr. Kenchen. Mr. Merrill carried it back again to his own houſe. 


P 


lee whether what ſhe heard read was written on the paper? Mr. no, When did t fee the b *% 
Mes. Phillips. She held it in this manner (deſcribing the manner) open, Mr e At wy "es wry bard paw . 
and I faw it as 1 ſtood by her: I did not read it, but heard it read. Mr. Dunning. By whom was the book then produced to you? 
Mr, Mansfield, Did all the perſons, who were preſent, hear what was Mr. Kenchen, I cannot ſay ; either by Mr. or Mrs, 'Bathar/t, or in th 
ſaid about the hundred pounds lent by Mrs. Hanmer ? | preſence of them both. ; | 2 | 
Mrs. Phillips. No, they did not; the lady ſaid ſhe had borrowed an Mr. Dunning, Did you then make an entry of the burial of Mr, Merrill? 7 
bundred . of her aunt Mrs. Hanmer to buy baby things. Mr. . Tail. | £7 a 
Me. Mansfield. Who did the lady tell that to ? Mr. Dunning. What then became of the book ?  ' e he 23 


Mrs, Phillips. To Mr. Aris and to me. Mr. Kenchen, I have had it in my poſſeſſion ever ſince. | 

wh Mansfield. Did ſhe ſpeak it loudly or ſoftly, or how ? Mr. Dunning. My lords, I ſhall - no more queſtions of this witneſs, _ 

Mr xt billips. She ſpoke it as ſhe was fitting by the bed-ſide talking to Lind High Steward. Mr. Wallace, would you aſk this witneſs any queſ- 
PAM. 7258 | | tions 0 : | 

Mr. Mansfield, When did you tell any body of ſuch regiſter? Mr, Wallace. I have no queſtions to put to this witneſs, © | 


: * 7 I really cannot ſay exactly when, but I have ſaid, I had | Ir. Dunning. If your lordſhips pleaſe, we will now cal! 
n. R e e ; 1 ; / ** 
Mr. Mansfeld, When did you firſt mention it? | The Reverend Mr. Johx Dennis, who was fworn in like manner. 


Mrs, Phillips. 1 cannot tell. her Mr. Dunning. Look. at that book. Wis you acquainted with the hand- 
Mr. Mansfield. Was Mr. Merrill preſent at the time when this entry | writing of the late Mr Amis? You knew Mr. Amis, I preſume : > SI. 


vas made in the regiſter ? Mr, Dennis. 1 knew him perfeQly well, * 1 
Mrs. Phill if of as | Mr. Dunning, Do you know his hand-writing when you ſee it? 
Mr. Mansfield. Was he in the room the whole time that this conver- Mr. Dennis. I have ſeen his hand-writing often, as ing him in oY 


ſation paſſed tioned, of lendi hundred ds by | the living. | | 
Mig | "ani * you hare mentipned, of ending an as r 8 ae V 2 N Did you ever ſee him write? ?: 
Mrs. Phillips. No, he was not. | Mr, Dennis. I have ſeen him write, but not often. 


Mr. Mansfield. Did Mr. Merrill come with the lady, or the lady before | Mr. Dunning, Look at that hand- writing; tell me whether you believe 


lim, or without him? | | | the two entries in the firſt page of that book are his hand-writing? _ _ I 
Mrs. billes. The lady before him, for Mr. Merrill was gone to Lain- Mr. Dennis. Yes, particularly his name, Thomas Amis, ſeems very. . 12M 
fn to his ſeat. 1 much ſo. | | | | . 4; _= 


. 


Me. Mansfield. When Mr. Merrill came, did not the lady repeat the | Mr. Dunning, Do you believe it to be his hand-writing? ? 


{1 


nverſation that had been about the child and the hundred pounds? Mr. Dennis. I believe the whole to be his hand · writing. 
A. Phillips. There was nothing of that ſaid before Mr. Merrill. | * | - Ordered to withdraw. . 
2: Manzfeld. Was any thing laid about making any other entry in | Mr. Dunning. I do not know whether, on the part of the priſoner, they 
| regiſter, lies that of the marriage I mean to put us on the proving, Which it is neceflary for us to do if they | 
ws. Philliþs. Nothing that I hear 2 3 TP. 1 | re vire it, the marriage with the duke of King/ton, | | = 
When did Mr. Aurrrill come into the rom; before the | Mr. 1,11.) We ae ready to admit that fact. | There.is no doubt o 
F her being married by the licence of the archbiſhop of Care 
us. FO. Before. | „ "of e ing. will givi GCC. ee 7 | 
„ Mans . Was Mr. Merrill in the room at thetime that it was made? | Mr. alles, Mention te”... FVV 


* 


* 


— 


- 
N * . * 
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„Mr. Dunning. The 8th of March 1969, I underſtand, | 
Mr. Dunning. My lords, we are now going to prove a Caveat entered 
by, the lady, upon the apprehenſion of a ſuit intended to be inſtituted by 
; Hervey in the Spiritual: Court. | | 


Mr. James, who was ſworn in like manner. 


Mr. Dunning. Do you know any thing of the caveat entered at Doc- 
tors Commons on the part of the lady at the bar? OR 
Mr. Fames. Yes, the caveat is entered in this book (producing it). 
Mr. Dunning. Is that the proper book, in which ſuch entries ought to 
be made? ; | , 
Mr. , James. It is. : | | 
De caveat was read by the clerk, and is as follows: The 18th of 
August 1768. Let no citation, intimation, or other proceſs, or 
© af rs of requeſt for the ſame, to any other judge or juriſ- 
© diction whatſoever, iſſue under the ſeal of this court at the ſuit 
© or inſtance of the honourable .ſugu/ius John Hervey, or his 
© brother, againſt the honourable Elizabeth Chudleigh, ſpinſter, of 
© any cauſe or ſuit matrimonial, without due notice being given to 
Mr. Nathaniel Biſhop, proctor for the ſaid honourable Elizabeth 
© Chudleigh, who, on his being warned thereto before the judge 
© of this court, or his lawful ſurrogate, will be ready by himſelf 
© or counſel to ſhew juſt cauſe of this ſame caveat, and why no 
© ſuch proceſs or letters of requeſt ſhould iſſue thereupon.” 


Mr. Wallate. The witneſs merely produces the book; he knows no- 
thing of the fact of the entry being made, | 

Mr. James. I know Mr. Biſhop's clerk's hand; this is his hand-writing. 

Mr. Barber. Perhaps the witneſs may know, that Mr. Biſbep was the 
proctor employed by the lady in the courſe of that ſuit ? 

Mr. James. I have herd fo. | 

Mr. Attorney General. That appears on the record they have put in. 

Mr. Dunning. T underſtand, that it is the pleaſure of ſome of your 
lordſhips, that we ſhould go into the proof of the marriage of the duke 
of Kingſton ? | 5 

Mr. Wallace It is admitted on the . of the priſoner. 

Mr. Dunning. But as ſome of the lords wiſh for the proof, we will 


examine it. 


The Reverend Mr. James TREBECK, who was ſworn in like manner. 


Mr. Dunning. Be ſo good as find the regiſter of the marriage of the 
duke of Xingflon. res OE: | 
Points it out; clerk reads. * Ne 92. Marriages in March 1769. 


Ne 92, The moſt noble Evelyn Pierrepont, duke of Kingſton, a 
«* batchelor, and the honourable Elizabeth Chudleigh of Knight/- 
© bridge, in St. Margaret's Weſtminſter, a ſpinſter, were married 
© by ſpecial licence of the archbiſhop" of Canter 
March 1769, by me Samuel Murpur, of the Britiſh 
marriage was ſolemnized between us, 
KINGSTON, 6 
* ELIZABETH CHUDLEIGH,' 
In the preſence of 
A MASHAM, -. 
: © WILLIAM YE0,. 
+ . A. K. F. Giza, 
Jauss LarocHE jun. 
ES © ALICE Yo, ; 


Mr. . Dunning. I am deſired to apprize your lordſhips of a fact, which 
Wnt may _ be; proved, if thought neceſſary. Your lordſpips have 
heard in the evidence of the laſt woman an account of à certain Mr. 


um. This 


„Ross MAck v, 

2. R. A. LAROCHE, 

_ ARTHUR COLLIER, 
C. MAsRHAM.“ 


| Spearing, who was preſent; That Mr. Spearing could not be found. He, 


gh mayor of Wandwftr, is now found to be amuſing himſelf ſome 

where or other beyond ſea, God knows where. We have witneſſes to 

ire your lord(fiips that account, if your Jordſhips think it neceſſiry,—— 
Will your lotdſhips now pleaſe to hear the reverend Mr. Harpur 7 


n, Reverend Mr, Hanron, who was fworn in lite manner. 


Mr. Dunning. Did you perform the marriage ceremon ny between theſe 


parties? 


letter thay 


* 


— * „ 
* 
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» Mrs Horpir o...... ty 
Mr. Dunning.' At the time mentioned in the regiſter ? 
Mr. Harpur. Yes. 5 0 | 

Lord High Steward, Have you any more witneſſes to produce? 
Mr. Dunning.” We: don't judge it neceſſary to offer to your Jordſhips 
any more evidence in this is e of the buſineſs. If it ſhould become ſo, 
we reſerve to ourſelves the right of-examining them hereafter. - : 
Mr. Wallace. 1 beg Mrs. Phillips may be called to the bar, that a 
be produced to her, and that ſhe may ſay whether it is her 
39 1 I Mrs. PII IIS called. _ 
Mr. Wallace. Is that your hand- writing - + 3 
Mrs. Phillips, The name is my hand- writing. | . 
25 Wallace. Ts that your letter? 3 e „ 


* 


„Mr Lapy Dvcuns, . 


lee pour . letter. My heart has ever been firmly attached 
d.. your grace's 


and pleaſure, and my utmoſt wiſh to deſerve 


= 
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this 8th of 


I fectionate huſband, makes the former more than indi 


your favour and countenance. Suffer me not then in my dectin; 
years to think I have forfeited that favour and protection, without 10 
* tentionally giving the moſt diſtant cauſe, | : 
+ May I intreat your grace to accept this as a ſincere and humble ſu 
miſſion for any failure of reſpect and duty to your grace; and permi 
me moſt humbly to intreat your grace's 4ind intercaſian with my lor 
duke to continue Mr. Phillips his ſteward, whoſe happineſs conſiſts on! 
in acting and diſcharging his duty to his grace's pleaſure. This addi. 
tional mark of your grace's goodneſs we — to be happy in; and 1 
return, the remainder. of our lives ſhall be paſſed in gratitude and ts 
The perſon who carries this will wait to receive your grace's pleaſus 
and commands to her, who remains, with the greateſt reſent, 
My lady duchefs, 
© Your grace's moſt dutiful ſervant, 
")- THRIGLIP» 


— 


R ‚ 6 K S „ A a 


* November 7, 1771. 


Mr. Attorney General. The evidence, your lordſhips will recollect, given 
by the witneſs was in anſwer to a Se, whether her huſband had or 
had not been turned out of his place? pointing the queſtion ſo as to give 
your lordſhips, and to give the witneſs to underſtand, that they mean 
the circumſtance of being turned out of bis place ſhould go perſonally to 
the diſcredit of her huſband, and alſo imply ſome memory of that in the 
mind of the wife, The witneſs, in anſwer to that, told your lordſhip 
with reſpect to ſuch part of it as might be deemed to relate to her huf. 
band's credit in the buſineſs, that he had reſigned his place under the 
duce, The letters which I have in my hand, and will juſt tate to your 
lordſhips, if it be thought neceſſary before the calling of the witneſs, is 
that very correſpondence, by which it appears that he did fo reſign is 
employment under his grace into his grace's hands. He wrote to his 
grace at Newmarket from Halm Pierrepont, The letter is dated the 17th 
of October 1771. And he writes thus: 


* I Have ever done my duty with the ſtricteſt regard to your grace's in. 
* tereſt, and with the moſt perfect reſpect. I have declined 2CCepting a 
good ſettlement, to act conformable to your grace's pleafure, which 
her grace was pleaſed to promiſe ſnould be made up to me, which mu 
haue efcaped her grace's memory, as I have ſince had my rent conſi- 
* derably raiſed, * am much concerned to obſerve lately your grace 
diſpleaſure; and being conſcious of a faithful diſcharge of my duty, 1 
* muſt be unjuſtly repreſented to your grace. I hope your grace will be 
| © pleaſedyto permit my delivering up the charge of your grace's affair, 
* which, as an honeſt man, I can only properly keep, while ſatisfied my- 
« ſelf, and honoured with your grace's approbation, c. 


In anſwer to which he received this letter: 


« Mr. Phillips, 
© Your letter came to me at Newmarket. After what has paſſed, there 
© is no occaſion for many words. Sherin will be at Holm Pierrepont ſome 
time next week, with my orders about {ſettling your buſineſs, which l 
© flatter myſelf you will readily comply with. 
| I am yours, Cc. Cc.“ 


believe I may refer to your lordſhips memory, that Mrs. Phillips men- 
tioned his grace's having looked cooly on her huſband, which occaſioned 
his reſignation. | e 

A Peer. What is that, Mr. Attorney General, that you have been reading! 

Mr. Attorney General. The firſt is a copy of a lettec to the duke ; the 


trouble your lordſhips with it, we can eaſily prove that this is his grace's 
hand-writing, and this the copy of his grace's letter, which was all that 
Adjourned to Monday. 


| Monday, April 22. The fifth and loft day. 

THE lords and others came from the chamber of parliament in the cuſ- 
| tomary order. Proclamation for ſilence being made as uſual, the 
ducheſs of King ſlon was conducted to the bar, when her grace addreſled 
the lords in the following terms: | 


My lords, | | 
This my reſpectful addreſs will, I flatter myſelf, be favourably accepted 
by your lordſhips : my words will flow freely from my heart, ador 
1 with innocence and truth. My lords, I have ſuffered unheard-of 
rſecutions; my honour and fame have been ſeverely attacked; I have 
een loaded with reproaches; and ſuch indignities and hardſhips have 
tendered me the leſs able to make my defence des this auguſt aſſembl/ 
againſt. a proſecution of ſo extraordinary a nature, and ſo undeſerved. 
My lords, with tenderneſs conſider how difficult is the taſk of myſt 
to ſpeak, nor ſay too little nor too much. Degraded as I am by adver- 
ſaries ; my family deſpiſed ; the honourable titles on which I ſet an in- 
eſtimable value, as received from my moſt noble and late dear huſband, . 
| tempted to be torn. from me ; your lord{hips will judge how greatly 


— 


{ ſtand in need of your protection and indulgence. 


My lords, were 1 here to plead for life, for fortune, no words from me 
+ ſhould beat the air: the loſs I ſuſtain in my moſt kind companion and 1 
| erent to me; 806 
when it ſhall pleaſe Almighty God. to call me, I ſhall willingly Jay.tb# 
: burthen down. I plead before your.lordſhips for my fame and honour. , 


* 


| a key which ſignifies, that logic is not a ſcierice itſelf, but the ke) ? 
ordſhips Judicial capacity and wiſdom- - 


other, the duke's original anſwer. If it is thought material enough to 


left hand: is repreſented a hammer, and before it a piece of falfe, and 
ther of pure gold. The hammer is your penetrating judgment, which, 
the mercy of God, will ſtrike hard at falſe witneſſes who have given 
ace againſt me, and prove my intention in this pending cauſe as pure 
fineſt gold, and as juſtly diſtinguiſhed from the ſophiſtry of 


evide 


26 the 


on lords, your unhappy priſoner is born of an ancient, not ignoble 
family; the women diſtinguiſhed for their virtue, the men for their va- 
Jour g deſcended in an honourable and uninterrupted line for three cen- 
aries and a half. Sir John Chudleigh, the laſt of my family, loſt his life 
u the ſiege of Offend, at eighteen years of age, gloriouſly preferring to dic 
with his colours in his boſom, rather than accept of quarter from a gallant 
French officer, who, in compaſſion to his youth, three times offered him 
his life for that enſign, which was ſhot through his heart. A happy death! 
that ſaves the bluſh he would now fee] for the unheard-of injuries and 
Jihonour thrown on his unfortunate kinſwoman, who is now at the bar 
of this right honourable houſe, 

His grace the late duke of King ſton's fortune, of which I now ſtand poſ- 
ſelled, is valuable to me, as it is a teſtimony to all the world how high J 
was in his eſteem. As it is my pride to have been the object of affection 
of that virtuous man, ſo ſhall it be my honour to beſtow that fortune to 
the honour of him who gave it to me; well knowing, that the wiſe di ſpoſer 
of all things would not have put it in his heart to prefer me to all others, 
but that 1 ſhould be as faithful a ſteward, as I was a faithful wife; and 
that I ſhould ſuffer others, more worthy than myſelf, to ſhare theſe his 

reat benefits of fortune, 

My lotds, I now appeal to the feelings of your own hearts, whether it 
8 not cruel, that I ſhould be brought as a criminal to a public trial for an 
i} committed under the ſanction of the laws ;—an act that was honoured 
with bis majeſty's moſt gracious approbation ; and previouſly known and 
approved of by my royal miſtreſs, the late princeſs-dowager of Zales; and 
likewiſe authorized by the eccleſiaſtical juriſdiction. Your lordihips will 
not diſcredit ſo reſpectable a court, and diſgrace thoſe Judges who there ſo 
legally and honourably preſide. Ihe judges of the ccleſiaſtical Court 
do not receive their patents from the crown, bu: from the archbiſhops or 
biſhops. © Their juriſdiction is competent in eccleſiaſtical caſes, and their 

oceedings are conformable to the laws and cuſtoms of the land, according 
tothe teſtimony of the learned judge Blactſtoneꝰ (whoſe works are as en- 
tertaining as they are inſtructive), who ſays, It mult be acknowledged, to 
© the honour of the ſpiritual courts, that though they continue to this day 
+ to decide many queſtions which are properly of temporal cognizance, 
«yet juſtice is in general ſoably and impartially adminiſtered in thoſe tri- 
1 (eſpecially of the ſuperior kind), and the boundaries of their 
© power are now ſo well known and eſtabliſhed, that no material incon- 
 yenience at preſent ariſes from their juriſdiction. And ſhould an alter- 
© ation be attempted, great confuſion would probably ariſ-, in overturning 
© Jong eſtabliſhed forms, new modelling a courſe of proceedings that has 
© now prevailed for ſeven centuries,'—And I muſt here preſume to add, as 
founded on truth, that that court (of which his majeſty is the head) can- 
not be ſtopped by any authority whatſoever, while they act in their own 
juriſdition._— Lord Chief Juſtice Hale ſays, Where there has been a 
| ſenfence of divorce (which is a criminal caſe), if that ſentence is ſuſ- 
© pended by an appeal to the court of Archers (as a ſuperior court), and 
© while that appeal is depending one of the parties marries again, the ſen- 
© tence will be a juſtification within the exception of the act of pariiament, 
© notwithſtanding that the ſentence has been appealed from, and conſe- 
| quently may be reverſed by a ſuperior court.” And, my lords, how 
much more. reaſon is there for its coming within the exception of the 
a in my caſe, ſince no appeal had been made? a 1 

My lords, I earneſtly look up to your lordſhips for r as bein 
now a ſufferer for having given credit to the Eccleſiaſtical Court, I re- 
ſpeftfully call upon you, my lords, to protect the ſpiritual juriſdiction, 
ind all the denalic of religious laws, and me, an unhappy priſoner, who 
inſtituted a ſuit of jaRitation upon the advice of a learned civilian, who 
carried on the proſecution, from which I obtained the ſentence that au- 
thorized your priſoner's marriage with the moſt noble Euch duke of 
King fon ; that ſentence ſolemnly pronounced by Fohu Betteſworth, doctor 
of laws, vicar-general of the right reverend father in God Richard by di- 
vine permiffion lord biſhop of London, and official Nr. of the Con- 
all Court of London : the judge thereof, calling on , and ſetting 


tim alone before his eyes, and hearing counſel in that cauſe, did pro- 


* 


nounee, that your priſener, then the honourable Elizabeth Cbudleigb, now 
Maabenb dowager ducheſs of King fon, was free from all matrimonial con- 
mes or eſpouſals, as far as to him at that time appeared, more eſpecially 
vith the ſaid right honourable Auguſtus Fohn Hervey, PATE” 

My lords, had this proſecution been ſet on foot 7 for the love of 
Me, or good example to the community, why did they not inſtitute 
Wir proſecution during the five years your priſoner was received and 
— the undoubted and unmoleſted wife of the late duke of 

neflon f be. | n 

My lords, the preamble of the very act on which I am indicted, plainly 
ndintirely-precludes your priſoner ! it runs thus: Foraſmuch as divers 
*iſ-difpoſcd: perſons, being married, run out of one county into ano- 
"ther; or into places where they are not known, and there become to be 
*married, having another wife or huſband living, to the great diſhonour 


"God, and utter undoing of divers. honeſt mens children, and others, 


"5 And as the preamble has not been conſidered to be ſufficieut in 
poor to impede the trial, I beg leave to obſerve how much your 
Miner ſuffers by being produced before this noble houſe, on the penalty 
* of parliament, without benefiting by the preamble, Which is 
poſed to contain the whole ſubſtance, extent, and meaning of the 


: M lords, u our wiſe reſult on my unhappy caſe, you will bear 
r that the orphan and widow is your peculiar 
We; and that you will be tender of the [honour of your, Jate brother 
FR and fee in me bis widow and. repreſentative, pig ep hv how eaſy 
Maybe for a next of kin to proſecute the widows or the daughters, not 


- » 


* Wh h Vol IL. chap. vil. p. 98. | RT Ras? 5 


8 | 


| 


— —— 
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at the age of manhood, and not able to ſup 
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only of every peer, but of every ſubject of Great- Britain, if it can be 


effected by the oath of one fuperannuated and intereſted old woman; who 
declared ſeven years ago that ſhe was incapable of giving evidence thereon, 
as will appear in proof before your lord{hips. And J may further obſerve 
to your lordſhips, that my caſe is clearly within the proviſo of the ſtatute 
on which I am indicted. In the third clauſe, it is * provided that this 
* act ſhall not extend to any perſon, where the former marriage hath 
been, or hereafter ſhall be, declared by ſentence of the Eccleſiaſtical 
Court to be void, and of no effect.“ 

If there is ſuppoſed to have been a former marriage, the ſame muſt 
have been a true marriage, or a falſ» one. If a true one, it cannot be 
declared void ; and if a falſe one, or the ſemblance of one only, then 
only, and no otherwiſe, is it that it can be declared void. There- 
fore muſt this proviſo have reſpect to pretended marriages only, and to 
none other: and ſuch only it is, that can be the objects of cauſes of 
jaQitation, the ſentence in which is a more effectual divorce and ſepara- 


tion of the parties, than many divorces which have been determined to 


* 


tall within this proviſo ——— The crime charged in the indictment was 
not a felony, or even a temporal offence, until the act of James the firſt : 
till then, it was only cognizable in the Eceleſiaſtical Court ; and though 
an indictment could lie for a flight blow, yet the common law did not 
allow of a criminal proſecution for polygamy until that period : ſo that 
if the caſe comes within the exception of the only ſtature upon that ſub— 
ct, it is no offence at all; and Dr. Sherlock, bithop of Londen, has ſaid, 
in ſuch caſes the law of the land is the Jaw of Ged. | 

My lords, | have obſerved, that 1 had greatly ſuffered in fame and for- 
tune by the reports of Mr. Here; and | beg leave to mention in what 
manner. Your priſoner was at that time poſlefſed &f a ſmall eftate in 
the county of Devon, where fir Geurge Chudl-1gh, her father's eldeſt bro- 
ther, bad large poſleſſions. The purchaſe of that eſtate was much ſolicited 
in that county; and having frequent opportunities to difpoſe of it, it 
was ever made an inſuperable objection by the intended purchaſcr, that 
I could not make a clcar title to the eſtate on account of Mr. H. ruey's 
claim to your priſoner as his wife, 

And your priſoner being alſo poſſeſſed of building lands for a great number 
of years, for the fame reaſons ſhe never had the ground covered (valued 
at 1, 200 J. p.r annum). And as your priſoner's health declined, and 
made it neceſſary for her to ſeek relief in foreign climes (which increaſed 
her expences beyond what her circumſtances could ſupport), and her little 
fortune daily decrcaſed by money taken up on mortg ge and bond, as will 
appear by the evidence of Mr, Drummmd; her royal miſtreſs like wiſe in 
the decline of life, whoſe death would probably have deprived her of 
400 ] a- year; the perſecutions threatened on Mr. Her vch's fide preſented 
but a gloomy proſpect for her declining life; your priſoner was induced, 
as ſhe before obſerved to your lordſhips, to follow the advice of Dr. Col- 
ler, and inſtituted the ſuit of jactitation, your priſoner ſubſcribing en- 
tirely to his opinion, and following his advice and inſtructions, which 
ſhe preſumes alone is a full defence againſt che charge of felony ; for your 
lordſhips in your great candour cannot think, that a lady can know more 
of the civil law, , her learned civilians could point out to her, 

And as a criminal and felonious intent is neceſſary to conſtitute the 
offence with. which I ſtand charged, certainly I cannot be guilty in ſol- 
lowing the advice I received, and in doing what in my d tende I 
thought an authorized and innocent act. | Ny 

My lords, though I am aware, that any perſon can proſecute for the 
crown for an offence againſt an act of parliament, yet I will venture to 
ſay, that few inſtances, if any, have becn carried into execution without 
the conſent of the party injured ; and with great deference to your lord- 
ſhips judgment I venture to declare, that in the preſent caſe no perſon. 
whatever has been injured, unleſs your lordſhips candour will permit me 
to lay that I am injured, being now the object of the undeſerved reſent- 
ment of my enemies. It is plain to all the world, that his grace the duke 
of King/ton did not think himſelf injured, when in the ſhort ſpace of five 


years his grace made three wills, each ſucceeding one more favourable to 


your priſoner than the other, giving the moſt generous and. incouteſtable 

roof of his affection and ſolicitude for my comfort and dignity. And it 
is more than probable, my lords, from the well-known' mutual friendſhip 
ſubſiſting between us, that had 1 been intereſted, I might have obtained 
the bulk of his fortune for my own family. But I reſpected his honour, 
I loved his virtues, and had rather have' forfeited my life than have uſed 
any undue influence to injure the family. And though it has been in- 
duſtriouſly and cruelly circulated, with a view to prejudice me, that the 


firſt-born of the late duke's ſiſter was deprived of the ſucceffion to his 


grace's fortune by my influence, the wills, my lords, made in three 


diſtant periods, each excluding him, demonſtrate the calumny 6f theſe | 


reports. 3 0 
I muſt further obſerve to your lordſhips, in oppoſition to the charg 


againſt me of intereſtedneſs, that had I poſſeſled or exerciſed that undue © 


influence with which I am charged by the proſecutor, 1 might have . 


obtained more than a liſe- intereſt in the dukes fortune. And though from 
the affe ion | bear to the memory of wy late much-honoured hufband,. 
I have forborne to mention the reaſon of his diſinheriting his eldeſt ne- 
phew, yet Charles, the ſecond fon, with his heirs, appear immediate 
after me in ſucceſſion 3 William and his heirs follow next; after him 
ward and his heirs ; and the unfortunate Thomas, lady Francty's oungeſt 
ſon, is not excluded, though labouring under the infirmities of < 

| t himſelf, For the late 
noble duke of King flon repeatedly mentioned to your priſoner, * T have 


ildhood 


© not excluded him, for he bas never offended ; and who can fay God 


to his country, honour to-human nature. 


| © cannot reſtore him? Who can ſay that God will not teſtore Bim to 
health ?' My lords, that good man did hogour to the peerage, honour | 


His grace the moſt noble duke of Newco/le appeared with the will, 


which had been intruſted to his grace for four years by his late dear 
friend, In honour ta the lady Frances Miadotus, the proſecutor was re- 


iſappointed that his eldeſt ſon 


e 
4 


queſied to attend at the 19 565 of the Will. He retired with I : | . | F : 


4% 
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the dyke's fortune Mill centered in his fouf youngeſt ſons and their po- | 


ſterity. | : 

My lords, worn down by ſorrow, and in a wretched ſtate of health, 
I quitted England without a wiſh for that life which I was obliged by 
the laws of God and nature to endeavour to preferve ; for your priſoner 
can with great truth ſay, that ſorrow had bent her mind to a perfect 
reſignation to the will of Providence. And, my lords, while your un- 
happy priſoner was endeavouring to re-eſtabliſh her greatly - impaired 
health abroad, my proſecutor filed a bill in Chancery upon the moſt unjuſt 
and diſhonourable motives. Your priſoner does not complain of his en- 
deayouring to eſtabliſh a right to himſelf; but ſhe does complain of his 
forming a plea on diſhonourable and unjuſt opinions of his late noble 
relation and generous benefactor, to the prejudice and diſcredit of his 
much - afflicted widow : and not ſatisfied with this proſecution, as a bul- 
wark for his ſuit in Chancery, he cruelly inſtituted a criminal proſecution, 
in hopes, by a conviction in a criminal cauſe, to eſtabliſh a civil claim ; 
a proceeding diſcountenanced by the opinion of the late lord North- 
ington. | x | 

17 lords, I have heretofore forborne, from the great love and affection 
to my late noble lord, to mention what were the real motives that induced 
his grace to difinherit his eldeſt nephew ; and when my plea and anſwer 
in ery were to be argued, I particularly requeſted of the counſel to 
abſtain from any reflections upon my, adverſaries, which the nature of 
their proſecutions too much deſerved ; and grieved I am now, that I muſt 
no longer conceal them. For as ſelf- preſervation is the firſt Jaw of na- 
ture, and as I am more and more perſecuted in my fortune and my fame, 
and my enemies hand about pocket-evidence to injure me in every com- 
pany, and with double tongues they — me to the heart, I am reduced 
to the ſad neceſſity of ſaying, that the late duke of King fon was made 
acquainted with the fatal cruelty with which Mr. Evelyn Meadows treated 
an unfortunate lady, who was as amiable as ſhe was virtuous and beau- 
tiful ; to cover which offence, he moſt ungratefully and falſely declared, 
that he broke his engagements with her for fear of diſobliging the duke, 
which he has often been heard to ſay. This, with his cruelty to his 
ſiſter and mother, and an attempt to quit actual ſervice in the late war, high- 


ly offended the duke; and it would be difficult for him, or his father, to | 


boaſt of the leaſt friendly intercourſe with his grace for upwards of 
eighteen years. 
My lords, in a dangerous tate of health, when my life was deſpaired of, 
I received a letter from my ſolicitor, acquainting me, that if I did not re- 
turn to England to put in an anſwer to the bill in Chancery within twenty- 
one days, I ſhould have receivers put into my eſtates ; and alſo, that if in 
contempt of the indictment I did not return, I ſhould be outlawed. It 
| clearly appeared to me, my lords, as I make no doubt it does to your 
lordſhips, that if in the inclemency of the weather I riſqued to paſs the 
Alps, my life would probably be endangered, and the family would im- 
mediately enter into poſſeſſion of the real eſtates, and if female fears ſhould 
revail, that I ſhould he outlawed. Thus was I to be deprived of life and 
ortune under colour of law. And that I might not return to theſe per- 
ſecuting ſummonſes, by ſome undue and cruel proceedings my credit was 
ſtop b my banker for ,. 4, ooo, when there remained an open account 
of {.75,000, and at that inſtant upwards of £.6;000 was in his hands, m 
revenues being conſtantly paid into his ſhop to my credit. Thus was 
commanded to return home at the manifeft riſque of my life, and at the 
ſame time every art uſed to deprive me of the means of returning for my 
juſtification, Conſcious of the perfect innocence of my intention, and 
convinced that the laws of this country could not be fo inconſiſtent as to 
authorize an act, and then defame and degrade me for having obeyed it, I 
left /taly at the hazard of my life. It was not for property I returned, but 
to prove myſelf an honourable woman. Grant me, my lords, but your 
good opinion, and. that I ſtand juſtified in the innocence of my inten- 
tion, and you can deprive me of nothing that I value, even if you ſhould 
take from me all my worldly poſſeſſions ; for I have reſted on that ſeat 
where the poor blind Beliſarius is ſaid to have afked charity of every paſ- 
ſenger, after having conquered the Geths and Vandals, Africans and Per- 
fans; and would do the ſame without murmuring, if you would-pronounce 
me, what I hope your lordſhips will chearfully ſubſcribe to—that I am an 


honourable woman. 


: 


p My lords, your late brother, the truly honourable duke of King lon, 
wh 


life was adorned by every virtue and every grace, does not his moſt 


reſpectable character plead my cauſe and prove my innocence ? 
Ml [Omen the evidence of the _ a ſu cole 
with Mr. Hervey depends entirely upon the teſtimony. of Ann Cradack. 

I am perſuaded your lordſhips, from the manner in which ſhe gave her 
evidence, already entertain great ſuſpicions of the veracity of her teſti- 
mony. She pretends to ſpeak to a marriage ceremony being performed, 
at which ſhe was not aſked to be preſent, nor can ſhe aflign any reaſon for 
her being there.—She relates a conduct in Mrs. Hanmer, who ſhe pre- 
tends was preſent at the ceremony, inconſiſtent with a real marriage. She 
acknowledges that ſhe was in or about London during the jactitation ſuit, 
and that 8 applied to her on that occaſion; and ſwears that ſhe 
then and ever had à perfect remembrance of the marriage, and was 
ready to have proved it, had ſhe been called upon, and never declared to 
any perſon that ſhe had not a perſect memory of the marriage, and that ſhe 
never was deſired either to give or with-hold her evidence; and from Mr. 


Hervey's not calling on this woman, it is inſinuated he abſtained from the 


proof by colluſion with me. She alſo ſwears, that I offered to make her | 


an allowance of twenty guineas a- year, proyided ſhe would reſide in either 
of the three counties ſhe has mentioned, but acknowledges ſhe has re- 
. ceived no allowance from me. Can your lordſhips believe, that if 1 could 
have been weak enough to bave inſtituted the ſuit, with a conviction in 
my own mind of a real lawful-marriage between 
that I would not, at any expence, have taken care to have put that woman 
out. of. the way? But, my lords, I truſt that your lordſhips will be per- 
. fey ſatisfied, that- ggeat part of tl e of tl 
te purpole of the proſecution. Though ſhe has denied ſhe hay any'expec- 


** * 


2 


d clandeſtine marriage | 
| ſtricteſt manner, and by every enemy that I have in the world. My 


r. Hervey and myſelf, 


of the evidence of this woman is made for 


| 
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tation from the event, or ever declared fo, yet it will be proved to you 
lordſhips, that her future proviſion (as ſhe has declared) depends upon 1. 
and notwithſtanding ſhe has now brought herſelf up to ſwear that ſhe 
heard the ceremony of marriage performed, yet it will be proved that ih 
has. declared ſhe did not hear it. And it will be further proved to y,,, 
lordſhips, that Mr. Hervey was extremely ſolicitous to have eſtabliſhed , 
legal marriage with me for the purpoſe mentioned by Mr. Hawkin;, aud 


that this woman was actually applied to, and declared to Mr. Herveys 


ſolicitor, that her memory was impaired, and that ſhe had not any rec. 
lection of it, which was the reaſon why ſhe was not called as a witneg; 

My lords, if ſhe is thus contradicted in theſe particulars, and appeats 
under the influence of expectations from this event of the proſecution 
your lordſhips will not credit her evidence, that the complete ceremon, 


of marriage was performed, or any other particulars which reſt upon her 


evidence, 

My lords, with reſpect to what your lordſhips have heard from the wit- 
neſſes, of my defire at times to be conſidered as the wife of Mr. Hers 
your lordſhips in your candour will naturally account for that circum. 
ſtance, after the unfortunate connection that had ſubſiſted between us. 

My lords, I call God Almighty, the ſearcher of hearts, to witneſ; 
that at the time of my marriage with the duke of 1 I had, myſe 1 
the moſt perfect conviction that it was lawful. That noble duke, tg, 
whom every paſſage of my life had been diſcloſed, and whole affection for 
me, as well as regard for his own honour, would never have ſuffered hin 
to have married me, had he not as well as myſelf received the moſt ſolemn 
aſſurances from doctor Collier, that the ſentence, which had been pro- 
nounced in the Eccleſiaſtical Court, was abſolutely final and conc]ujive, 


and that I was perfectly at liberty to marry any another perſon. If there. 


fore I have offended againft the letter of the act, I have fo offended with. 
out criminal intention. Where ſuch intention does not exiſt, your lord. 
ſhips juſtice and humanity will tell you there can be no crime; and your 
lordſhips, looking on my diſtreſſed ſituation with an indulgent eye, will 
pity me as an unfortunate woman, deceived and miſled by erroneous ng. 
tions of law, of the propriety of which it was impoſſible for me to judge. 

My lords, before I take my leave, permit me to expreſs my warm and 
grateful ſenſe of the candour and indulgence of your lordſhips, which hate 
given me the firmeſt confidence that I ſha}l not be deemed criminal by your 
lordſhips for an act, in which J had not the leaſt ſuſpicion that there was 
ws Fs. illegal or immoral, 

y lords, | have loſt, or miſlaid, a paper, where I had put together my 
ideas to preſent to your lordſhips. Ihe purport was to tell your lordlhips, 
that my advocate doctor Collier, who inſtituted this ſuit of jactitation, is 
now in a dangerous ſtate of health. He has had two phyſicians to attend 
him, by my order, yeſterday, to inſiſt and order his attendance to acquaint 
your lordſhips, that I acted entirely under his directions; that it was by 
his advice I married his grace the duke of King/?cn, aſſuring me that it was 
lawful ; that he had the honour of going to his grace the archbiſhop of 
Canterbury to obtain a licence, and to explain every part that regarded the 
cauſe; that his grace was fo juſt, ſo pious, and fo good, as to take time to 
conſider whether he would grant us a ſpecial licence for the mariizce, 
after mature conſideration and conſultation with great and honourable 


| perſons in the law, he returned the licence to doctor Collier, with full 


permiſſion for our marriage. Doctor Collier was preſent at the marriage; 
doctor Collier ſigned the regiſter of St. George's church. Mr. La Riche has 
frequently attended the duke of Kingſten to doctor Collier, where he heard 
him conſult the doctor if the marriage would be lawful : he ſaid it would, 
and never could be controverted. | | 

Under theſe circumſtances, I wiſhed to bring my advocate forth to pro- 


tect me. He, my lords, is willing to make an affidavit, to be examined 


by the enemy's counſel, to ſubmit to any thing that your lordſhips can 


command, willing to juſtify his conduct ; but he has had the misfortune, 
my lords, ever ſince the latter end of Auguſſ, or the firſt week in & prember, 
I do not well remember which, never to have been in bed. I apprehend- 
ed, from ſeeing him yeſterday, with your lordſhips indulgence, that he had 
the ſaint Anthony's fire: but my phyſicians, who have been with him, 
can give a better account, if you will permit them, of the ſtate of his 


| health, that your lordſhips a not imagine that he keeps back, or that 
f 


I am afraid to produce him. it is not to avail me in law, I aſk no fa- 
vour: but I petition your lordſhips, and would upon my knees, that you 
will hear the evidence that he will gtve to the juſtification of my honour, 
though it does not avail me in law, | | | 

My lords, I do requeſt that doctor Collier may be examined in the 


phyſicians ſaw him laſt night; and they can, previous to his examination, 
inform your lordſhips in what ſtate they apprehend him to be. 


Lord Ravenſworth. After what I have juſt heard. from the priſoner at 
the bar, it is impoſlible not to feel equally with the reſt of your lord- 


+ ſhips; and, my lords, what came laſt from the priſoner at the bar I own 
ſtrikes me with the neceſlity of permiſſion being given, if it could be done, 


to have doctor Collier examined. 4 827 gr? 1 | 

Lord Camden, I am really, my lords, at ſome loſs to know, upon whit 
ground it is your lordſhips ſtand at this moment with reſpect to the evidence 
of doctor Caller. I do not underſtand. yet, that doctor Collier is called b 
the priſoner or by her counſel, . I do not yet underſtand, that in conſider- 


| ation of the infirm ſtate of his health, the priſoner or her counſel do require 


from your lordſhips any ſpecific particular mode of examination, by whic 
your lordſhips might be appriſed of the ſubſtance of bis evidence. I un- 
derſtand neither of theſe things ts be moved to your lordſhips: if they 
were, matter of debate on either one or the other might probably ariſe za 
then this is not the place for your lordſhips to enter into a conſideration 
of it. With regard to the caſe itſelf, which the noble priſoner has made 
for one of her moſt material witneſſes, it is undoubtedly ſuch as woul 
touch your lordſhips with a proper degree of compaſſion, as far as the)” 
tice of the court can go, and your N are able to indulge; bc)" 


that it is impoffible, let your lördſhips deſire be What it may: for ee 
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joe it is concluded. 80 far your lordſhips may go; beyond that, I doubt, 


| the law, to know © whether any inſtance can be produced where a witnels, 
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an ſs the law of the land, or to go beyond the rules preſcribed by 
1 fe laws, is impoſſible. A witneſs ſo infirm that he is totally incapable 
7 ttendance ! Your lordſhips, if you are to loſe his evidence, will lament 
: nd of it: juſtice cannot be fo perfect and complete without the ex- 
„ of a neceſſary and material witneſs, as if you had it. But if a 
woe evil than that ſhould happen (and it has frequently happened in 
105 courſe of cauſes), which is death itſelf, which ſhuts up the mouth in 

«laſting ſilence, if this ſhould arreſt the witneſs before he could be 
ed, his evidence is loſt for ever. If this witneſs ſhould by his in- 
| mity be totally unable to attend whilſt this cauſe laſts, I am ſorry to 
ſay your lordſhips muſt go on without him; it is impollible to wait until 
that witneſs can be produced. While the cauſe laſts (and your lordſhips 
will precipitate nothing in the courſe of juſtice) if he can be brought, you 
will make every accommodation to receive him, you will take every 
means in your power to make the attendance ſafe and convenient for him, 
ou will receive him in any part of the cauſe, even at the laſt moment be- 


ou cannot. But, my lords, I have now been ſpeaking without a queſ- 
tion, without a motion, without any thing demanded of your lordſhips by 
the priſoner or by her counſel. 

Lord Ravenſworth. I would beg leave to put it to thoſe noble lords who 
ſit upon the bench, whether there ever was an inſtance in a criminal cauſe 
of a witneſs being examined otherwiſe than in open court? | 

Lord Camden. Ihe noble lord is pleaſed to put a queſtion particularly 

inted to ſuch of your lordſhips as have been educated in the profeſſion of 


not attending at your bar to be examined viva voce, has been permitted 
« by commiſſion, by delegation, or any other manner whatever, to give his 
evidence out of court, ſo that that evidence, fo given out of court, 
« might be reported into the court, and ſtand as evidence on the trial?“ 
| preſume that is the point, in which the noble lord deſires to know if 
any precedent can be produced. When that queſtion is aſked, and the 
anſwer is to be a negative, your lordſhips eaſily conceive how much the 
modeſty of the anſwerer is to be aſfected, if he gives a full, a poſitive, and 
around negative to that queſtion. I therefore beg to be underſtood as 
confining the anſwer to my own knowledge. Within the courſe of my 
own practice and experience, I never did know of ſuch an inſtance; [ 
never have, to the beſt of my memory, read of ſuch an inſtance; I never 
heard of ſuch an inſtance : I ſpeak in the preſence of thoſe who are bet- 
ter verſed in this kind of knowledge than myſelf ; I ſpeak before the law 
of the land, which is now upon your lordſhips wool-ſacks. My lords, if 
any ſuch caſe occurs to them, it will be eaſy for your lordſhips to apply 
to them; I know of no ſuch; and if I might add briefly one word on the 
ſubje&, I hope I ſhall never ſee ſuch an inſtance ſo long as I live in this 
world, What, my lords ! to give up, and to part with, that noble privi- 
ege in the mode of open trial, of examinations of witneſſes viva voce at 
your bar, with a croſs examination to confront them in the eye of the, 
world, and to transfer that to a private chamber on a few written inter- 

tories | I go too far in arguing the point: I never knew an inſtance. 
I am in the judgment of the houſe, and of the learned judges that hear 
me; if there ever was an inſtance, let it be produced, and in God's name 
let juſtice be done. 


The lords then proceeded to hear the witneſſes. 


fon High Steward, Mr. Wallace, you may proceed to call your wit- 
nelies, ' 
Mr. Wallace. The firſt witneſs I would call is 


Mr, BerKLEy, who was ſworn in like manner. 


Mr. Berkley. My lords, what knowledge I had of this buſineſs aroſe 
ſtom my being attorney to lord Briſtol; and I muſt leave it to your Jord- 
(hips, whether I ought to be examined as being attorney for lord Briſiol, 
conſiſtent with honour to myſelf and the duty I owe to him. | 

Mr. Wallace. I know the delicacy of the ſituation of an attorney: I 
merely call Mr. Berk/zy to what palled between him and Mrs, Cradoct, 
being ſent to get her to attend and prove the marriage. | 

Lord Mansfield. With regard to the demurrer put in by Mr, Berkley to 
thequeſtion that is aſked him, when they make him a witneſs, they ſubject 
um to croſs examinations; but the point is, whether he, as being con- 
cerned as ſolicitor for my lord Briſſol, can demur to the queſtion put to 
him to know, what this woman ſaid when he went to deſire her to come 
to give evidence? And as to that, there ſeems to be no colour to the de- 
murrer; for the protection of attorneys is as to what is revealed to them 
bytheir client, in order to take their advice or inſtruction with regard to 

Air defence. This is no ſecret of the client, but is to a collateral fact, 

at a party ſaid to him upon ſuch an application; and it has been often 
determined, that as to fact an attorney or counſel has no privilege to 
with-hold his evidence, if there is a doubt: even if he ſwears to an anſwer 
InEbarcery, he cannot protect himſelf from ſwearing, whether that is his 
his hand or not, or to his having ſworn it, or the execution of a deed: 
Ut does. not come within the, objection to an attorney revealing the ſecrets 
his client. I ſuppoſe it is only mentioned to your lordſhips for a jul- 

cation. If none of your lordſhips are of a different opinion, it will 
fave Wine, and the witneſs will underſtand it to be the opinion of all your 
didips. 

Mr. J/allace. 1 beg to know, whether you ever made any application 
Mrs. Cradect relative to her being a witneſs to the marriage? 
ES TI mol us an En 0 7 ne 
Mr. Wallace. At what time? 8 eee 
e. It was after my lord Briſtol was ſerved with à citation to | 

enen... 1 | WI 
«rs Fablace. For what purpoſe did you apply to her? | 
*« Mr..Berklty. To know, what ſhe knew relative to the marriage between 
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bord Briftel and Miſs Chudleigh 
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Mr. Wallace. What anſwer did Mrs. Cradeck give to that! ; 

Mr. Bertl. My lord Briſlel was preſent, She ſaid ſtie was very old 
very infirm, and the tranſaction happened many years ago, and ſhe cou 
not at that diſtance of time remember any thitig of the matter: upon 
which my lord Br e ſeemed vaſtly ſurprized, and ſaid, How can you ſay 
ſo? or to that effect. 


Mr. Wallace. Did ſhe perſiſt in not reaiembering any thing of the 


tranſaQion? 

Mr. Berkl:y. She did, and ſaid ſhe remembered nothing of the matter; 
and that was the only time I ever ſaw her. 

Mr. Wallace. My lords, I ſhall aſk Mr. Berkley no more queſtions. 

Mr. Atto' tey General, Was you ſent to her as a perſon that was preſent 
at the marriage ? 

Mr. Berkley, I was employed in order to collect evidence from different 
people, whom my lord Briſtol directed me to go to, and other people, with 
reſpect to the marriage, as his lordſhip wanted to have a divorce; and in 
that way I ſaw Mrs. Cradeck. 

Mr. Attorney General. Did lord Briflol explain his want of a divorce at 
the time he ſent you to the witneſs ? | 

Mr. Ber#ley, The direction I had from my lord was in Muy 1768. 

Mr, Attorney General, Was it at that time that my lord Briftol told 
you he wanted a divorce? 

Mr. Berkley. It was. 

Mr. Attorney General. What you have ſaid was after the citation? 

Mr. Berkley. When I ſaw the witneſs, as well as 1 remember, it was 
after the citation. | 

Mr. Attorney General. Did lord Briſtol deſcribe the witneſs to you as 
preſent at the marriage ? 

Mr. Berkley. He did. Mylord ſaid, that ſhe could prove the marriage. 

Mr. Attorney General. When lord Br iſtol expreſſed himſelf ſurprized at 
that diſappointment, did he then expreſs to you, that ſhe was one of 
thoſe preſent at the marriage? 

Mr. Berkley. 1 do not know that my lord did. 

Mr. Attorney General. Was ſhe never repreſented to you as a perſon 
preſent at the marriage? | 

Mr. Berkley. 1 underſtood, as ſhe was repreſented to me, that ſhe was 
preſent at the marriage. | | 

Mr, Attorney General, Was her huſband, Mr, Cradocſ, ever repre- 
ſented as being preſent at that marriage? | | 

Mr. Berkley. Mr. Cradock has often told me, that he was not. 

Mr. Attorney General. The queſtion that I niean to put upon that is, 
why was the huſband called who was not preſent at the marriage, and 
the wife not called who was tepreſented to be preſent at the marriage? 

Mr. Ber{ley. I know nothing of that; it went out of my hands after- 
wards to Doctors Commons. | 

Mr. Attorney General. Did you decline that part of the buſineſs in re- 
ſpe to Doctors Commons? 

Mr. Berkley. I apprehend, I could not act there. 

Mr. Wallace. Are you an attorney or a proctor? 

Mr. Beriley, An attorney, not a proctor. 


Ordered to withdraw. 


Mr. Mansfield. My lords, we are now going to call Mrs. Ann Pritchard 
to contradict part of the evidence of Ann Cradick, We beg the clerk 
may read the part alluded to, 

The clerk of the parliament was ordered to read that part of the evidence ; 
but not having taken it dun, Mr. Gurney was ordered to produce 
his notes, When they were produced, the part alluded to eculd not be 
feund; and g RS 


Mr. Mansfield addreſſed himſelf to the lords thus: This witneſs, Ann 
Pritchard, is called to. contradict Mrs, Cragsck. In the firſt place, to 
prove that ſhe has told this Mrs. Pritchard, that ſhe had ſome expecta- 
tions of advantage from this proſecution; and likewiſe, that ſhe did 
tell this witneſs, that ſhe did not hear any part of the ceremony read at 
the time when ſhe ſaid the lady at the bar and lord Briſtol were married, 


though ſhe has repeatedly told your lordſhips that ſhe had no view of 


advantage from this cauſe, and that ſhe had heatd the Whole of the ce- 
remony read, | ME hr” 


ANN PRITCHARD, who was ſworn in like manner. 


Mr, ee Do you know Mrs. Cradeck ? 
Ann Pritchard. Ves. 'W 1 . 
Mr. Aan: field. Have you ever had any converſation with Mrs. Cradeck 

concerning the reading the marriage ceremony between the lady at the bar 

and lord Briſſo !? wal e, e u 
Ann Pritchard, No, I never had. / 


M. Mansfield. Did you ever hear Mrs. Cradeck A | Ang Hhlog con- 


11441 - ; 24 1 110501 : \ 7 
1 


cerning that ceremony, or her having heard it, or not heard it? 

Ann Pritchard. Wm before ſhe, Was examined... 
Mr. e hat do you mean, before ſhe was examined 
Ann Pritchard. Beſore a maſter in Chancery. Kory | 
Mr. Aangfeld. When was that? , , 


, OF", ER TH att © TOY is 3 | | 
Arn Pritchard. I cannot particularly Fer time; it was about a2 
month after I was examined, to the beſt of vn 


x knowiedge...... 


Mr. Mansfield, When was you Ns We 12 07 1-3. 1 13 Rte N | | wife 
| Ann Pritchard. I cannot particular y ay the time when ſhe was 
examined. : 0 7:48 


37 TY TO 19 eg tonmap beats) 
Mr. Maisficld. Can you recolle& how many months ago? 


$47 % 


Ann N I cannot. indeed it might be a year. and an half ag 


Mr. Mansfield, What did Mrs. Cradbcl ay to you in that converſa- 


"p74 


uon, Which ſhe had with, you, about, her having heard or not having 
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heard the marriage ceremony 
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Ann Pritchard. She related her examination before the maſter in Chan- 


* 


cery concerning her grace's marriage. 
Mr. Mansfield. In that converſation, did Mrs. Cradeck ſay 
had or had not heard the marriage ceremony read? 
Am Prit.hard. I never heard her relate any thing concerning the mar- 
riage ceremony. I underſtand the queſtion now: 1 did not betore. She 
told me, ſhe did not hear the marriage ceremony. 
| Lord High Steward. Let the laſt queſtion be aſked over again. 
Mr. i N Whether Mrs. Cradoct did or did not ſay to you, Mrs. 
Pritchard, that ſhe did or did not hear the marriage ceremony read ? 
Ann Pritchard. She told me, ſhe did not hear the marriage ceremony 
read. SR 
Mr. Mansfield. Had you any converſation with Mrs. Cradect about any 
advantage which ſhe expected from this proſecution ? 
Ann Pritchard. I had. = ; 
Mr. e What did Mrs. Cradeck ſay to you in that converſation ? 
Ann Pritchard. She told me ſhe was to be provided for, but in what 
manner ſhe could not ſay, till after the affair was over, left it ſhould be 
deemed bribery. 
Mr. Mansfield. Did 
lating to that ſubject? : 
Ann Pritchard, Not at that time, but at another time I have. 
Mr. SOT: What did you hear from her at the other time? 
Ann Pritchard. I gave her an invitation to come to ſee me. She told 
me, it would not ſuit her until this affair was over; and then if ſhe ſhould 
t a good fortune, ſhe might come and live with me. 
Mr. Mansfield. Did you hear from Mrs. Cradeck any thing ſaid of any 
particular proviſion to be made for her, or any place to be got? 
Ann Pritchard. Her brother applied to my huſband at the Cy/fom-ZT:u/e, 
deſiring him in caſe he heard of a vacancy to let him know. 
Mr. Attorney General. This is not evidence in the queſtion now pro- 
poſed. I know nothing of what will be brought; but this is not 


evidence, | 
Mr. Mansfield. Nothing that paſſes, unleſs it comes home to Mrs. 


* 


you hear any thing more ſaid by Mrs. Cradeck re- 


Cradoct, will be evidence, to be ſure. The witneſs muſt relate it in her |. 


own manner. 
Mr. Attorney General, I object to the witneſs relating either in her 


own or-in any other manner whatever, a converſation to which Mrs. 
Cradack is not a party. 
Mr. Mansfield. It is under an apprehenſion that it will come to Mrs. 
Cradech, or it would not be aſked. 
Mr. Mansfield. Did you tell to Mrs. Cradoct what you heard from her 


huſband ? 


Ann Pritchard. I told her myſelf, that her brother had been at the | 


Cuflom-Houſe to deſire my huſband, when there was a vacancy in the 
houſe, to let him know of it, as Mr. Meadows had promiſed to get him 
a place. 

"Mr. I What did Mrs. Cradeck ſay to you upon your telling 
her this 

Ann Pritchard. She had never heard any thing about it. 

Mr. Mansfield. Did Mrs. Cradoct ſay any thing more to you about 


this place? 

Ann Pritchard, Her anſwer was, it was more than ſhe knew, but that 

it would be equally the ſame. 5 | 5 
Mr. Mansfield. What was meant by being equally the ſame? 


Ann Pritchard. She thought her brother was to provide for her out of 
it, or at leaſt allow her ſomething. | | 
Mr. Attorney General. How long have you been acquainted with Mrs, 
Cradock? 3 | 
Ann Pritchard. Five years. | 
Mr. Attorney General. How long with the priſoner? - 
Ann Pritchard. From the ad of February laſt, . | 
Mr. Attorney General. I wiſh to know whether any body was preſent 
at an ky the converſations which you had with Mrs. Cradoct, but 
our | 
: Ann Pritchard, No. | | 
Mr. Attorney General. I wiſh you would tell where they were? 
Anm Pritchard. Once at my own houſe at Mili-End. | | 
Mr. Attorney-General. At what time was. that converſation held at your 
h ouſe at Milli- End, 8 LC 
2 Pritchard. It was on a Sunday, but I cannot particularly tell the | 
montn. | | 
Mr. Attorney-General, How long ago was that Sunday ? 
Ann Pritchard. It was a very lie * after ſhe had been ſubpoenaed. | 
Mr. Attorney-General. Do you know if it was a week, or more time, or 
leſs, after ſhe had been ſubpoenacd ?- 8 {> 
An Pritchard. It might be more than a week, I cannot tell particularly. 
Mr. Attorney-G What reaſon have you to know, that it was 
within ſome time after ſhe had been ſubpoenacd ? e 
Ann Pritebard. As we were very intimate acquaintances, ſhe came to 
dine with me. Sbe told me, ſhe longed to tell me what had happened 
ſince the laſt time ſhe ſaw wma. a 
Mr. Attorney-General. But how long was that laſt time ſhe ſaw you be- 
fore that lai time that ſhe came to you again: 
Am Pritchard, I cannot particularly ſay. 1 
Mr. Attorney General. As near as you can go; was i 
An Pritchard. It might be a quarter of a year. 1 | 
Mr. Attorney-General. Have you any means of recollecting within a 
week or a fortnight of the time of her having been examined upon the 


ſubpoena? : A 
2 Pritchard. 1 cannot poſſibly recollect, as not expecting ever to be 

Atterney-Gmeral. Does your intimacy continue with Mrs. Cra- 
1 Penker It always did, until ſhe has been confined at Mr, Ban- 


* 


; 


* 


q 


t a fortnight ? © 
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whether ſhe 


would give light to your lordſhips, i 


minations are ſealed up. 


afternoon, and found him very ill under a variety of complaints, part!” 
cularly a St. Anthony's fire in his head and face, by which one 
was ſo much ſwelled, that the eye was almoſt cloſed: 


ett 2 W * 8 * 
ö nnen g 
by * \ 


| Mr. Auhurney-· Gelerul. Did you ever mention 
Cradeck, ſince the time it happened ? · 
Ann Pritchard; No, never. 


this converſation to Mn 


Mr. Attorney-General. Will you give an account to their Jorgg, | 
the whole converſation which Mrs. Cradocſ held upon the lubject 10 l 
marriage; whether ſhe told you the whole {tory of the marriage? Y 12 

Ann Pritchard. She told me a great deal of it. I do not know th [ 
ticulars. | 3 on 
Mr. Atlornqy- General. It is important, that you ſhould recolleg ye 
many particulars as you can, that Mrs. Cradocꝶ cold you of that marriz p 
What particulars did Mrs. Cradoct tell you of that marriage? . \ 

Ann Pritchard. She told me that the had been examined by a maſter ; lord 
Chancery, who aſked her if ſhe knew of the marriage between 4, 1 5 * 
John Hervey and Miſs Chudieigo? They aſked her if ſhe was in " 4 tl 
church? She anſwered, ſhe was. They aſked her who was in « | my 
church? She told them, herſelf, Mr. Merrill and Mrs. Hanmer, The, re | 
aſked her, it ſhe heard the ceremony? She told him, ſhe did not. Th, 351 
was all the particulars J heard her relate. * p 

Mr. Attorney-General. Had not you the curioſity yourſelf to en ui K. 
after ſome more particulars? | 4M 

Ann Pritchard. I had not. 

** Attorney-General. Did ſhe ever tell you at what time of night i N 
was! i 

Ann Pritchard. Never. le 

Mr. Attorney-General. Was any body preſent at the converſation about - 
the reward that the witneſs expected: | | 15 

Ann Pritchard, No. | M. 

Mr. Attorney-General. At what time was that converſation had? it wa 

| Ann Pritchard. It was after dinner, it might be at two o'clock on the 4 
Sunday ; it was ſummer-time I know, but I cannot particularly ſay the My 
month, 

Mr. Attorney-General, Was it the ſame Sunday that the former conver. 4 
ſation paſled ? 1 | know 

Ann Pritchard. No. Mr 

Mr. Attorney-General, Whether, when the witneſs propoſed, on her (le 
having a great fortune coming to her, that the ſhould live with Mrs. Cya. Mr 
dock, or Mrs. Cradoct live with her ? and th 
Ann Pritchard. Mrs. Cradoct live with me. Mr 

Mr. Attorney-General. What are you? Mu 

Ann Pritchard, In a very creditable ſituation, and a pretty fortune, [ Mr 

live at Mle-End. Mr. 

Mr. Attorney-General. Do you carry on any buſineſs at Mil- End? lady a 

Ann Pritchard. No. the Sp 

Mr. Attorney-General. Are you married? Mr. 

Ann Pritchard. Yes. | the du 

Mr. Attorney-General, Has your huſband any buſineſs ? have e 

Ann Pritchard. Ves; a place in the Cu/tom- Houſe. Nr. & 

Lord Groſvenor, What do you mean by Mrs. Cradec#'s being confined Mr. 

at Mr. Beauwater's | Mr, 

Ann Pritchard. I went to enquire for her: I was not permitted to ſe: her, Mr. 

Lord Denbigh. I beg to know upon what account you ſaw the priſoner N King 

in February laſt ? that cc 
Ann Pritchard. By an invitation to her houſe-keeper, Mr. 
Lord Denbigh. Did you ſee the priſoner herſelf at that time? had be 
Ann Pritchard, I did. | | Mr, 
Lord Denbigh. What paſſed between you and the priſoner ? the bar 
Ann Pritchard. I cannot particularly relate it; nothing material. cerning 
Lord Denbigh, Did nothing paſs e to this trial? | Mr, 
Ann Pritchard. ng. | OM erſatic 
Lord Denbigh. Did nothing paſs relative to the converſations between N uartyt 
you and, Mrs. Cradeck ? | 1. 

Ann Pritchard. I do not recollect there was. more tl 

Lord W:ymeuth. I think the witneſs has ſaid, that Mrs. Cradich told Mr. 
her that ſhe did not hear the ceremony read, and Mrs. Cradoct has likewiſe the duk 
told your lordſhips, that ſhe was preſent when the ceremony was read: Mr. 
I ſhould be glad to aſk whether Mrs. Cradu gave any reaſon for not lich at 
having heard the ceremony ? whether, that ſhe was at a diſtance in th 5 
church, or the clergyman did not ſpeak loud enough?) 1 with thi 


Ann Pritchard, She was at too great a diſtance in the church. 

Duke of Richmond. Did Mrs. Cradeck tell you, that ſhe had in her ext- 

mination before the maſter in Chancery ſaid, that ſhe did not hear the ce- 

remony read ? ; | e 

Ann Pritchard. She told me, ſhe did. 

Lord. The counſel may produce that examination. 

Lord Camden, I have been _— the ſame queſtion, conceiving it 
it could be produced, I find that 


it is an examination de bene eſſe. Publication is not made, and the exs- 


Ordered to OS ay | 


Mr. Wallace. My lords, I ſhall call witneſſes now to prove the con- 
ſultation of Dr. Collier; and I ſhall follow that, my lords, with a pr 
of what advice he gave to the noble lady at the bar and the duke 
King/ton in the preſence of a witneſs J have to produce. My lords, we 
have ſent, but find there is no poſſibility of bringing Dr. Collier, or he 
ſhould have been here. We will now call ey 


| "QF Dr. WARREN, who was ſworn in lik manner. N 
Mr. Wallace. 1 with Dr. #arren would inform your lordſhips, vbe- 


ther he has Wooly ſeen Dr. Collier. * | 
Dr. Warren. I viſited Dr. Collier yeſterday; about eight o'clock in'the 


fide of it 


p. It appeared to 
Mr. 


Mr. 
$3 4 : 


: me that he could not venture out without great hazard. - 


whether be 
thinks 


Attorney-General. I beg Dr. Warren may be aſked, 


the 
the 


* 


* & > 


r 3 
. J ſaid ſo, my lords. 8 


Mr. Attorney-General, What ſort of danger do you mean, when you 
ſpeak of the danger under which he would come out ? 

Dr. Warren. f think that he is in danger. I cannot ſay that it would 
certainly kill him, but it would be very imprudent in me to adviſe him 


come ont. R ; 
. Ordered to withdraw. 


Mr. Mansfield. The witneſs now intended to be produced to your 
lordſhips is Mr. Laroche. The purpoſe for Which he is to be produced, 
is to tell your lordſhips, that he ſaw Dr. Collier frequently with the lady 
it the bar and the late duke of King ſton, during the ſuit in the Eccleſiaſti- 
al Court; that he has himſelf heard Dr. Collier aſſure both the parties, 
the late duke of King ſton and the lady at the bar, after that ſentence in the 
Spiritual Court, that they were perfectly free to marry, and might marry 


any one they pleaſed. 
| Mr. Lax OChR, who was ſworn in like manner. 


Mr. Laroche. My lords, I did not know, until within theſe few 
minutes, that it would be neceſſary to call me, I will endeavour to re- 
collect to the beſt of my knowledge. I have got ſome memorandums in 

ket, and I hope I may be at liberty to refer to them. - | 

Lird High Steward. Are they in your own writing ? 

Mr. Laroche. A copy of it, and it has been in my poſſeſſion ever ſince 
it was copied. Na 

4 Lord. Copied by his defire ? 7 

Mr. Laroche. Yes, from my own notes, and in my preſence, and has 
deen in my own cuſtody ever ſince. 

Mr. Mansfield. Did you know the late duke of King//on ? and do you 
know Dr. Collier? 
Mr. Laroche. Yes, 


Collier. 
Mr. Mansfield. Was you preſent at the marriage of the lady at the bar 


and the duke of King /fon ? 

Mr. Laroche. | was. 

My Mansfield. Was Dr. Collier preſent alſo at the marriage ? 

Mr. Laroche. He was. 

Mr. Mansfield. Do you know, that Dr. Collier was conſulted by the 
lady at the bar and the duke of King/on, while the ſuit was depending in 
the Spiritual Court ? | | 

Mr. Laroche. I do know, that I have frequently walked with his grace 
the duke of King/ton to Doc lors Commons in a morning to Dr. Collier. 1 
have gone alſo with the ducheſs in her coach, and the duke likewiſe, to 
Dr. Glia- N 
Mr. Mansfield. Has this happened frequently: 

Mr. Laroche. Many times. | 

Mr. Mansfield. Was you ever preſent with Dr. Collier and the duke of 
Ring flon _ the lady at the bar, after that ſentence had been given in 
that court 225 a 

Mr. Larocbe. I was ſeveral times at Dr. Collier's chambers after the ſuit 
had been determined. 

Mr. Mansfield. Was you preſent when Dr. Collier gave to the lady at 
the bar, or the late duke of Kingſton, or both of them, any opinion con- 
erning the effect of that ſentence ? 

Mr. Laroche. I was many times at Dr. Collier's chambers, and in con- 
terſation I. have heard Dr. Collier tell the duke, that he might with ſafety 
marry the ducheſs of King/ton, Miſs Chudleigh as ſhe then was. 

fo Mansfield. Have you heard that opinion, or to that effect, given 
more than once ? | 1 
4 8 he. I cannot be exact: I have heard it ſaid from Dr. Collier to 
tue duke. 1 * FX 

Mr. Mansfield. Have you heard that ſaid alſo in the preſence of the 
lady at the bar by Dr. Collier 4 | | 

, Laroche. I think I have, to the beſt of my recollection. I went 
viththe duke of King ſton, I breakfaſted with him, as well as I can recol- 
kt, the morning that he was married e we then agreed to dine together 
it the Thotched- Houſe Tavern, I went into the city with his grace firſt of 
ulto Dr. Collier's to get the licence, Dr. Collier, when we came there, 
mas not at home, but was gone to his grace's houſe with the licence in his 


I both knew his grace the duke of King/ton and Dr. 


* 
4 


1 


f, Laroche. | . 
Mr; Dunning. My lords, I ſhould be glad to aſk Mr. Laroche, what the 
ceaſion, was of taking theſe opinions of Dr. Collier? whether it aroſe 
bout any doubt entertained by the duke or the lady, or both, whether 
they were at liberty to mar e 2 2 

Mr, Laroche. The duke certainly had a doubt upon his breaſt, until the 
ſuit of jaQitation was over. ones eee that ſentence; at the de- 
eee which I was preſent, and which declared her a ſingle woman, he 
plied to Dr. Collier to know whether there was any thing further to go 
Men might impede his marriage? He was told, No, chat ſhe was a 
ing woman, and he might marry her. e 
Fi Dunning, Were theſe converſations pending the ſuit, or after 
be ſuit was determined? a | | | 155 
M. Laroche. The laſt converſation was after the ſuit was over. Durin 
* + the ſuit, I have frequently, I ſuppoſe when I was in 1611 
valke ve days out of fix into. the city with the duke, and then we 
alled there to know how the ſuit went on. e 


pocket.. | bl 
Mr, Mansfield. My lords, theſe are all the queſtions I have to aſk 


; the ſuit bad been determined 


FE Dutning. Do you recolle& how | 
the marriage with the duke of King fon ? N n 
che, I ſhould think, to the beſt of my recollection I believe 


e ſeeke. There were fourteen days to put in an appeal; the 
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ihioks Pr. Cullier's condition ſuch, that he could not ſtir out with- | 
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Mr. Dunning. Did the duke's doubt continue until the day of the 
marriage ? | 

Mr. Laroche. He had no doubt after he had applied for the licence, and 
the licence had been granted, 

Mr. Dunning. W hat was the occaſion of the converſation that paſſed 
upon the morning of the marriage between the duke and Dr. Collier? 

Mr. Laroche. There was no conyerſation upon it, as I remember, between 
them upon the morning of the marriage ? 

os eee When did Dr. Collier inform the duke, that he might 
marr 

Mr. Laroche. It was, I believe, after the revocation of the appeal---but 
it was after the ſentence was obtained, 

Mr. Dunning. Will you be ſo good as to fax the time as nearly as you 
can, when both theſe converſations paſſed between Dr. Collier and the 
duke, and Dr. Collier and the ducheſs ? ; 

Mr. Laroche. As for aſcertaining a time, I cannot ; but it was from the 
meeting of the parliament in the month of October 1768. If I remember 
right, it was the beginning of the ſeſſions of parliament before laſt; and 
during that time ] uſed often to walk with the duke to Dr. Culer's, 

Mr. Dunning. How many days was it before the marriage, if I am 
miſtaken in ſuppoſing you ſaid the day of the marriage ? 

Mr. Laroche. It might be three or four days, or within a week. 

Mr. Dunning. Do you know that Dr. Collier had been in fact in- 
formed, that there had been a marriage between the lady and Mr. Hervey ? 

Mr. Lareche. I know nothing at all of that. 

Mr. Dunning. Was you yourſelf informed at this time that there had 
been in fact a marriage between the lady and Mr. Hervey ? 

Mr. Laroche. I never knew that there had been a marriag 

Mr. Dunning. Had you been ſo informed, was my queſtion ? 

Mr. Laroche. From hear-ſay, and nothing elſe. I heard there was a 
ſuſpicion of a marriage, and that ſhe had put him upon the proof of that 
marriage, and that he had failed in his proof. 

Mr. Dunning. Had you, or had you not, been informed of the marriage 
by the lady herſelf ? 

Mr. Laroche. Never. | | 

Mr. Dunning. Can you enable their lordſhips to judge, what was the 
occaſion that drew the duke and ducheſs to make this application to 
Dr. Collier ſo recently before the marriage, and ſo long after the ſentence ? 

Mr. Laroche. I ſuppoſe, the meaning of the duke's going there was to 
aſk Dr. Collier, who had the whole management of the affair, whether he 
could with ſafety marry the ducheſs. 10 
Mr. Dunning. Do you know whether any body had or had not ſuggeſted 
a doubt upon the ſubject ? 

Mr. Laroche. There had been a doubt before the ſentence, but after the 
ſentence there was no doubt; but ſtil] he thought proper to aſk him, be- 
cauſe there was an appeal : that appeal was revoked, and after that appeal 
he married. | 

Mr. Mansfeld. If your lordſhips will permit me, I will aſk one queſtion 
of Mr. Laroche. Whether in the opinion that Dr. Collier gave to the duke 
of King /{on in his hearing, Dr. Collier founded his opinion upon the effect 
of that ſentence which had paſſed? 

Mr. Laroche. He certainly did, in my conception of the matter, 

Mr. Dunning. I ſhould be glad to know, whether the witneſs meant 
to have it underſtood upon what Dr. Collier founded his opinion, that ſuch 
a marriage, if it had been lawful, could be ſet aſide by thoſe proceedings? 

Mr. Laroche. The words I heard were theſe : You may ſafely marr 
Miſs Chudleigh, my lord, for you neither offend againſt the laws of God 
or man, | Tie 
Lord Fauconbridge. After this had they any doubt that they might laws 
fully marry ? OW” . 
Mr. Laroche. After the ſentence pronounced in the Eccleſiaſtical Court, 
Jam firmly of opinion, that neither of them had a doubt as to the legality 
of the marriage. | 0 | 
Mr. Wallace. My lords, I have many witneſſes to prove facts, which I 
believe will be admitted by the gentlemen on the other ſide, becauſe they 
have already been proved in another place: they are ſuch, as the lady: at 
the bar living continually in the ſtate of a ſingle woman, and tranſacting 
in that character matters of conſequence relative to property: they are al- 
ready contained in depoſitions in another place, and J ſhall offer to your 
lordthips now that ſentence which has been pronounced in Doctor Com- 
mons : the officer ſwears he brought it from Doctors Commons. Your lord+ 
ſhips are in poſſeſſion of it. | in 8 To 
Mr. Attorney General. I have already ſtated to your lordſhips the mea- 
ſure which was obſerved in giving evidence in that caſe in Doctors Com- 
mon, both upon one ſide and the other; and I ſtared the meaſure obſerved 
upon the par: of the priſoner in Doclors Commons to be that of her having 
given evidence, that ſhe acted as a ſingle woman in a great many tranſac- 
tions. | | DONS? | | 
Mr. Wallace. Then, my lords, I call no more witneſſes, 
Lord High Steward. Mr. Solicitor General, you will pleaſe to reply, 

Mr. Solicitur General. My lords, the:cuſtom which has prevailed in 
trials at your lordſhips bar, authorizes the counſel on the part of the pro- 
ſecution to obſerve upoſf the evidence that has been laid before your lotd- 
ſhips, and to apply that evidence to the charge. In the preſent caſe, 
wiſhing to diſcharge my duty as counſel/in a public proſecution without 


* 


du 
the leaſt degree of unneceſſary ſeverity, nt! momentary reſlec- 
tion of pain to the adverſe party avho ſtands at your lordſhips bar; re- 
flecting on the whole courſe of the evidence that Nas been 


err +: g. f iven; being in 
my own-mind ſo clearly convinced as I am, that the e offered in 
ſupport of the proſecution has not in the leaſt degree been anſwered by any 
evidence that has been offered in defence; but, on the contrary, that the 
nature of the defence attempted ſupports, confirms, and gives credit to the 
charge; I find nothing on which 1 could with propriety obſerve in this 
period of the buſineſs at' your lordſhips bar, but ths peech which has been 
; 3%. . 28 <3 Ws | | ' AF : 

made by the priſoner in defence. And I truſt, your lordſbips will think + 
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Las revoked, and I believe they married the week after, 
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that it is in no degree abandoning” the duty I awe unto the credit and . 
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. Edward Lord Sandys. Guilty, upon my. honour. 


Hey Lord Paget. Guilty, u 


* 


Di Earl of Hardwicke. Guilty, upon my hon cur. 5 15 
*** Richard Grenville Earl Temple. e 


2 5 Jobn Earl of Buckinghamſhire, 
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Weight of a public proſecution, if 1 decline entering into obſervations, in 


reply to a mere argumentative defence, offered to your lordſhips by a pris | 


ſoner in perſon. I therefore hope that your lordſhips will think; that I 
have not failed in my duty, in declining to trouble your lordſhips any 


farther upon this matter. 


Mr. Solicitor General having finiſhed his replication on the part of the 
proſecution, the ducheſs of King ſton was ordered from the bar. 2 
The houſe was then adjourned to the chamber of patliament, 


The lords, and others, returned to the chamber of parliament in the 
Fe order, and after ſome time, the houſe was adjourned again into 


Wiftminfler- Hall. 


The peers being ſeated, the lord high ſteward in his chair, and the 
houſe reſumed, the ſerjeant at arms made proclamation for ſilence, as 
uſual. Bj PH 


Tord High Steward. Your lordſhips have heard the evidence, and every 
thing that has been alledged on both ſides ; and you have alſo heard the 
opinion of the learned and reverend judges upon the queſtions ſtated to 
them; and the ſolemnity of your proceedings requires that your lordſhips 
opinions on the queſtion of Guiliy, or Not Guilty, ſhould be delivered ſe- 
verally in the abſence of the priſoner, beginning with the junior baron ; 
and that the priſoner ſhould afterwards be acquainted with the reſult of 
thoſe opinions by me. ls it your lordſhips pleaſure to proceed now to give 
your opinions upon the queſtion of Guilty or Not Guilty ? 
Lords. Ay, ay. | 5 
Then the lord high ſteward ſtood up uncovered, and beginning with 
the youngeſt peer ſaid, ä 
ahn Lord Sundridge (Duke of Argyle in Scotland), what ſays your lord- 
ſhip ? ls the priſoner Guilty of the felony whereof ſhe ſtands indicted, or 
Not Gui iy? | | 


Whereupon Fohn Lord Sundridge, ſtanding up in his place uncovered, 
and laying his right hand upon his breaſt, anſwered, E 
« GUILTY, upon my honour. 


In like manner the ſeveral lords aftermentioned, being all that were 
preſent, anſwered as followeth: | 
Henry Lord Digby. Guilty, upon my honour. 
Charles Lord Camden. Guilty, upon my honour. 
. George Venables Lord Vernon, Guilty, upon my honour, 
Edward Lord Beaulicu. Guilty, upon my honour. | 
ohn James Lord Lovel and Holland. Guilty, upon my honour. 
hamas Lord Pelham. Guilty, upon my honour. 
Frederick Lord Beten. Guilty, upon my honour. | 
Nathaniel Lord Scarſdale. Guilty, upon my honour. 
- Richard Lord Groſvenor. Guilty, upon my honour, 
William Lord Wycombe. Guilty, upon my honour. 
Thomas Lord Lyttelton. Guilty, upon my honour. 
- William Lord Mansfield. Guilty, upon my honour, 
.  H:ratio Lord Walpole, Guilty, upon my honour. 
| Thomas Lord Hyde, Guilty, upon my honour, 
. Pere Lord Vere. Guilty, upon my honour. | 
William Lord Ponſonby. Guilty, upon my honour, 
Andrew Lord A. cher. Guilty, upon my honour. | 
Henry Lord Ravenſworth, Guilty, upon my honour, 
Matthew Lord Forteſeue. Guilty, upon my honour, 1 
: Thomas Bruce Lord Bruce. Guilty, upon my honour. 41 op 


' George Lord Edgecumbe, Guilty, upon my honour. 
+ Henry Frederick Lord Chedworth. Guilty, upon my honour. 
Francis Lord Gedolphin.. Guilty, upon my honour. | 
- Thomas Lord King. Guilty, upon my honour. 81 | 
.. Robert Lord R;mney. Guilty, upon my honour. 1 
_ Thomas Lord Middleton. Guilty, upon my honour. 
. Edmund Lord Bei. Guilty, upon my honour, | _ "gs 
_ Charles Schaw Lord Cathcart. Guilty, upon my honour, TT | 
illian Lord Craven. Guilty, upon my honour. 2 - _ 

ohn Lord Clifton, Guilty, upon my honour, 


Wo” n my honour, _ _ 
; 85 Lord Willonghby of Parham. Guilty, upon my honour, 
i- 2 | 


o Lord Willoughby de Broke. Guilty, upon my honour. | 

. . George Lord de Ferrars of Chartley, Guilty, upon my honour, 

_ Gearge Lord Abergavenny. Guilty, upon my honour. - 
Francis Lord Le Deſpencer. Guilty, upon my honour, 
Charles Viſcount Maynard. Guilty, upon my honour. 
Thomas 8 Wentworth. Guilty, upon, my honour. 

f 22 iſcount Teri ingtn. Guilty, upon my honour. 
Frederick MV iſcount Bolingbroke and Si. Jobn. Guilty, upon m 

David Viſcount Ster mont. Guilty, upon my hondur. 

Thomas Viſcount Heymouth. Guilty, upon my honour. ke 
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| therewith 2: -- 


| Afterwards . was made for ſilence, as uſual. 


| Secerge Earl Brooke, Guilty, upon my honour. | 
William Earl of Harrington. Guilty, upon my honour, 

Thomas Earl of Effingham. Guilty, upon my honour. 
J Eurl of Afpburnham, Guilty, upon my honour. 

John Karl Waldegrave. Guilty, upon my honour. 
Zobn Earl Ker, Guilty, upon my honour. | 
Thomas Earl of Macclesfield, Guilty, upon my honour. 

Philip Earl Stankope, Guilty, upon my honour. 
Henry Earl of Suffer Guilty, upon my honour. 
Heneage Earl of Aylesford, Guilty, upon my honour. 
Charles Earl of Tankerville, Guilty, upon my honour, 
William Earl of Strafford, Guilty, upon my honour. 


| Nis] Earl of R:ſebery. Guilty, upon my honour, 
Hugh Hume Earl of Marchmont. Guilty, upon my honour, 
John Earl of Breazalbane. Guilty, upon my honour, 
George Earl of Dalhouſie. Guilty, upon my honour, 
John Earl of Loudoun, Guilty, upon my honour, 
John Earl of Galloway, Guilty, upon my honour, 
ames Earl of Abercorn. Guilty, upon my honour, 
George James Earl of Cho/mondeley, Guilty, upon my honour, 
George Buſy Earl of Jerſey. Guilty, upon my honour. 
George William Earl of Coventry. Guilty, upon my honour. 
William Henry Earl of Rochford. Guilty, upon my honour, 
Richard Lumley Earl of Scarborough. Guilty, upon my honour, 
Other Earl of Plymouth. Guilty, upon my honour, 
Henry Ear! of Gainſborough. Guilty, upon my honour, 
Frederick Auguſtus Earl of Berkeley, Guilty, upon my honour, 
Henry Earl of Doncaſter. Guilty, upon my honour, 
Prederick Earl of may ot Guilty, upon my honour, 
William Anne Holles Earl of Er. Guilty, upon my honour, 
hn Earl of Sandwich, Guilty, upon my honour. 
Sackrille Earl of Thanet. Guilty, upon my honour. 
George Earl of Wincheiſza and 33 Guilty, upon my honour, 
George Harry Earl of Stamford. Guilty, upon my honour. 
Baſil Earl of Denbigh, Guilty, upon my honour. 
Henry Earl of Suffo/k and Berkſhire. Guilty, upon my honour, 
Francis Earl of Huntingdon. Guilty, upon my honour, 
Edward Earl of Derby. Guilty, upon my honour, ; 
Francis Seymour Earl of Hertford, Lord Chamberlain of the Houſholl, 
Guilty, upon my honour, _ 7. 
William Earl Talbot, Lord Steward of the Houſhold, Guilty, upon 
my honour, 
Charles Watſon Marquis of Rockingham, Guilty, upon my honour, 
| Hugh Duke of Northumberland. Guilty, upon my honour. 
Henry Fienes Pelham Duke of Newca/ile, Guilty erroneouſly, but not 
intentionally, upon my honour, 
Francis Duke of Bridgewater. Guilty, upon my honour. 
John Frederick Duke of pot Guilty, upon my honour. 
James Duke of Chandos. Guilty, upon my honour, 
George Duke of Manchefler. Guilty, upon my honour. | 
Milliam Henry Cavendiſh Duke of Portland, Guilty, upon my honour, 
Alexander Duke of Gordon. Guilty, upon my honour. 
George Duke of Marlborough. Guilty, upon my honour. 
William Duke of Devonſhire. Guilty, upon my honour. 
Hurry Duke of Balten, Guilty, upon my honour, 
George Duke of St. Albans. Guilty, upon my honour. 
Henry Duke of Beaufort. Guilty, upon my honour, 
Auguſtus Henry Duke of Grafton. Guilty, upon my honour. 
Charles Duke of Richmind, Guilty, upon my honour. 
William Earl. of Dartmouth, Lord Privy Seal. Guilty, upon my honour, 
Granville Leveſon Earl G:wer, Lord Preſident of the Council. Gulli, 
upon my honour..', | id pe ef Saget 
His Royal Highneſs Henry Frederick Duke of Cumberland and Strathinn 
Guilty,: updn-wydonour 2 b ohle fe os ht 


Then the lord high ſteward, ſtanding uncovered at the chair, laying 
his hand upon his breaſt, ſaid, , '.. | 


Lord High Steward. My lords, I am of opinion that the priſoneri 


Gui , upon my bonour, | 


Lord High Steward. My lords, all your lordſhips have found the pr 
ſoner guilty of the felony whereof ſhe ſtands indicted, one lord only en. 
cepted; who ſaid, that ſhe was guilty—* erroneoufly, but not intentional: 
is it your lordſhips plraſure that ſhe ſhould be called in and acquainted 
\ Proclamation. was then made for, the deputy- uſher of the black rod to 
bring her grace the ducheſs of Ning ſten io the bar ; which was done 


8 — 


Steward, Madam, the lords have conſi 


F if 


Lord Hig dered the chat 


and evidence brought againſt you, and, have likewiſe conſidered of ele 
8 [thing which you have alledged in, your defence z.and, upon the whole 


*, George Viſcount Town/hend. Guilty, upon my honout.. | 
_ Richard Videount Say and Sele. Guilty, _ my honour... . 
y Ines Fob þ Viſcount Montague. Guilty, upon my honour, | 
Edward Viſcount Heneford, Tues upon my honour. 8 „ 1 


. Will Earl of Hillſborough. Guilty, r 8 beneſit e 


dis Earl Spencer. Guilty, upon my honor. l 
8 acob 12 of Kadnor. Go 5 upon my. honour. 2 FA LE Mk f 
Robert Earl of Northington. Guilty, upon my honour, r. 
Ham Earl Fauconberg. Guilty, upon my honour, £4 * 1 
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uilty, vpon_my honour. - 


i | ſtand indifted. 
' 9614 nounced upon you b. Ning nei 


ag whet 
* | _— f th 
 , Henry Earl of Darlington, Guilty, upon my honour... oe Cord 


vo is did not attend to the form of words uſed by the 


CULT matter, their lordſhips have found eee the felony whereof you 
all 


What have you to-alledge againſt, judgment being pte 


T, hed Kingſton, delivered, & paper, wherein hen grace prajid ® 
the, peeruge according, ts the flatuies., 1 2 

G $441 4 q 1257 1 1 ts 212 e . : ' 2 4 
Then his grace the lord high ſteward aſked the'<ounſel for the py 
her che had, any objeQion to. the Jucheſs's claim of me 3 


19 4 5 


5 by A A to t AN? 13! 9.9068 kits; | 
Mr. Attorney General, My, lords, not expecting to be called vp" | 
"prifoner;-_— Ho 


William Earl Fitzwilliam. Guilty, upon my honour, 
Guilty, upon my honour. 


* 
- 


ever, Lunderftand, that ſhe claims the benefit of the 
herſelf, I ſuppoſe, in the form of her claim, to one ſtatute z but, a 
| 3 84 | 


alter; not confivilf 
[ledging 
herſelf 


Edward Earl of Oxford and Earl Mortimer. Guilty, upon my honour, 


Nour, 


ur. 


Our, 


esm, having place and voice in parliament, ſhall, by virtue of this 
prpſent act, of common grace, upon his or their requeſtor prayer, al- 
egi 


4 * 


| elt to be a peereſs, claims the benefit of both ; meaning to inſiſt, that 
here which exempts women from juJgment of death, is to be con- 
3 71 with reſerence to that, which allows clergy to lords of parlia— 
l 9 i 


ar” lords, upon this claim I ſuppoſe two queſtions will naturally ariſe ; 

Vbetber it be competent in her ſituation to claim hat judgment, 
07 nalogous judgment to that, Which would have been pronounced 
wi «#1 tord in parliament convicted of the like offence ; the other, what 
Wu be the extent, or poſſible extent of that judgment upon a Tacd of 
 liament, ſo convicted. 

PM lords, I ſpeak to both cheſe queſtions; becauſe IT conceive, that, 
54 aggravating the offence, I may fairly aſſume, that all the quali- | 
"yn ions Which were put upon it, have been fully and effectually proved; 

| e the iſſue of that marriage; the fraud upon public juſtice ; 
1 additional aggravation, that it was no leſs a ſurprize upon the duke 
f King fon than a ſcandal to the reſt of the world, 

; This being the true ſtate of the cafe, it muſt occur to every noble 

Jord's mind, that the laws of this country would be conſiderably diſ- 

ved, if it were poſſible to ſtate to ſuch a court ſuch a crime, attended 

an all its circumſtances and qualifications, as an object of perfect im- 
ein this point of view, I ſhall take it for certain, chat, if I can eſtabliſh 
in the judgment of your lordſhips my own firm perſuaſion, that this claim 
to avoid judgment of death cannot be made under the ſtatute of Ad- 
ward VI. or with any reference to it, but mult refort to the act of Millan 
and Mary, I ſhall then have laid before your lordſhips that opportunity, 
which juſtice, undoubtedly, will be defirous to lay hold on, of pro- 
nouncing a judgment ſomewhat more adequate to the offence though 
erhaps, in the opinion of many, far enough from adequate. Or, if, 
contrary to my preſent thoughts, ſhe may claim any benefit from the firſt 
ſtatute, yet the aCt of Elizabeth will enable your lordſhips to make ſome 
lioht ſatisfaction to the law for ſo enormous a violation of it. : 

y lords, this I take to be a clear propoſition, that, from the beginning 
of time to this hour, c/ergy was never demandable by women. By the 
ancient law of the land this privilege was ſo favourably uſed, that read- 
ing was ſufficient proof of clergy: and all were taken to be clerks, who 
lay under no indiſpenſable impediment to receive orders. 1 his rule is laid 

down in all the books. Several ſtatutes, nay the Provincial Conſtitution 
of 1531, adopt the diſtinction thus made between perſons in holy orders, 
and other clerks, or lay cierks. But women were under this indiſþenſable 
impediment. They might be profeſſed, and become religious; but even a 
nun could not claim this privilege, This is proved by the ſame books : 
ind lord, Hale puts the caſe of manſlaughter, where the huſband ſhall have | 
his clergy, and the wife no privilege. The ſtatutes, which exempt 
women from judgment of death, 'expreſly recite, that they were not in- 
titled' to clergy ; and diſtinctly provide a new and different ſpecies of 
emption. ö 
bing reminded your lordſhips of this clear rule in the law, I ſhal} 
take up the ſtatutes, which are material to this argument, in their order ot 
time. This will lead me to conſider ; firſt, what is the true nature and 
extent of that exemption from capital puniſhment, which his clergy gives 
to a lord of parliament, by the fitſt of Edward the ſixth, and the eighteenth 
of Elizabeth ; ſecondly, whether the twenty-firſt of James, or the third 
and fourth of JYilliam and Mary, contdin any reference to thoſe other 
ws. Rr | 

0 order to explain the true effect of the ſtatute of Edward the ſixth, 

I ſhall conſider the ſituation, in which the peerage ſtood with reſpect to 

clergy, at the time of making it. I ſay, the ſituation of the peerage as to 

clergy ; becauſe it will not be doubted, I ſuppoſe, that they were in- 
titled to this valuable privilege in common with others. So peculiar and 

cruel a diſtinction could not have remained in perfect ſilence for ſuch a 

number of years, Nor, if they had been intitled to claim it upon pecu- 

liar terms, would thoſe have been unnoticed. : Beſides, if there be no evi- 
dence of ſuch a privilege at any time, how can it be claimed now ? 

Although the allowance of clergy was ſetting aſide the conviction as to 

the perſon of the offender, his goods remained forfeit, and the king feized 

his lands under the record. By the 4th of Hen. VII c. 13, it was to be 
allowed but once ; and the convict was to be branded in open court, be- 
fore the judge. And in the very year of the ſtatute now under conſider- 
ation, a long lift of offences was deprived of it; and, even where it re- 
mained, flavery, wich an iron yoke, was inflicted on the convict, as a 


Vagabond, 1 85 Beg | e 
It was thought too much to leave the lords of parliament expoſed to 


thoſe cruel and ſhameful ſtigmata ; eſpecially in caſes, where they might. 
make purgation, and ſo be reſtored to the exerciſe of their high functions. 
Nay, in ſuch inſtances even forfeiture was thought too much, It was 
alſo conceived by their lordſhips, that, in their caſe, capital puniſhment 
had extended too far. It was alſo thought proper to deliver a lord of 
parliament from the neceſſity of proving his title to clergy in the ordinary 
way. Therefore by the 1 F. VI. c. 12, / 14, it was enacted, *. That in 
# all and every caſe and caſes, where any of the king's majeſty's ſubjects 
ſhall and may, upon bis prayer, have the privilege. of clergy, as a clerk 
Veonvict, that may make purgation ; in all thoſe caſes and every of them, 
and alſo in all and every caſe and caſes of felony, wherein the privilege 
+:and benefit of clergy is reſtrained, excepted, or taken away by this ſta- 
F tute or act (wilful murder and poiſoning of malice prepenſed only ex- 
eepted) the lord and lords of the parliament, and peer and peers of the 


Aging that he is a lord or peer of this realm, and claiming the benefit 
Voß this get, chougb he cannot read, without any burning in the hand, 
loss of inheritance, or corruption of his blood, be adjudged, deemed, 
©xaken, and uſed, for the firſt time only, to all intents, conſtructions, and 
pur ges, as a clerk conyict, and ſhall be in caſe of a clerk, convict, 


C Which may make purgation, without any further or other benefit or pri- 
iege of clergy to any ſuch lord or peer from thenceforth at any time 
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© ſtatute, uſage, cuſtom, or any othet thing to the contrary in any-wiſe 
* notwithſtanding.” More ſhortly thus-- At preſent, men prove their clergy 
by reading; and muſt forfeit, and be branded, before it may be obtained, 
For the future, in all caſes, where any of the king's ſubjects may now ob- 
tain privilege, as a clerk convitt, who may make purgation, a lord 
of parliament, without reading, burning, or forfeiture, ſhall be F 
ed and uſed as a clerk convict, who may make purgation. All that 
was haiſh in the law, was taken off the peerage : ail that was left, was 
privilege, The trial by the. biſhop and his clerks (which differed from 
trial by peers, no more in the caſe of a lord than of a commoner) was 
not ſubſtituted in the place of legal trial, but ſuperadded to it, for his ad- 
vantage, This was the only way, which had then been thought of, in 
any cafe, to avoid judgment of death. The reaſon of the thing, and the 
expreſs letter of the ftatute unite to prove, that, til] the eighteenth of 
Elizabeth, a lord of parliament, convicted of a clergyable crime, and be— 
ing capable of purgation, muſt have been deemed and treated as a clerk 
convict, who might make purgation, and delivered over to the ordinary 
for that pu poſe. | | 
The learned and Jaborious Sraunford, our ableſt writer, at leaſt on this 
branch of the law, treats it as a thing without queſtion, Fol. 130. A lord 
hall have privilege H clergy, where a common perſon ſhall not have it. He ought 
to mate purgation ; and if ſo, he muſt be delivered ta the ordinary, to be kept, 
till he has made his purgation. If he co ſaſſes, atyures, or is outlawed, he can- 
not have the benefit of this /lutute ; b:cauſe he cannot make purgation. Staunford 
flouriſhed when this ſtatute was made; wrote a few years after; and died 
before the eighteenth of Elizabeth. His therefore is a contemporary ex- 
poſition of it, unentangled with che caſual phraſe of any ſubſequent act. 
Hale, in his ſecond volume, fol. 376, Where he ſeems to differ from 
Staunford, as to the extent of the (tatute, agrees with him as to the nature 
of the privilege; which he calls The Clergy of N,blemen, At one time, 
judges would not deliver clerks to the ordinary, who had become inca- 
pable of purgation, by confeſſion or otherwiſe, The church alledged, 
that nothing done before an unlawful judge was ſuſſicient to ſuſtain their 
proceſs, or ſentence, Whereupon he articu't cleri provided, that all 
clerks ſhall be delivered to their ordinaries. But they were delivered, in 
the inſtances mentioned by Staunſord, al/gue purgutiene faciendi, Now 
the caſe pat in the ſtatute is, where dny man may have the privilege of 
c.ergy, as a clerk convict that may make purgation. And a lord of par- 
liament, being in the ſame predicament, was put in the caſe of a clerk com- 
viet that may made purgation, without reading or undergoing the pains 
which attended a commoner under thoſe circumſtances, Staunfrd theres 
fore thought, that theſe exemptions did not reach to the caſe, where, be- 
fore the ſtatute, there could be no purgation for any man. And the opinion 
was ſo probable, at leaſt, that a very eminent lawyer, of unexceptionable 
character, in the time of the great rebellion, actually burnt a peer, who 
confeſſed. Hale doubts ; eſpecially at this day, when deli very to the ordinary 
and purgation are both taken away by the eighteenth of Elizabeth. It Is not ob- 
vious what difference that makes, I think, ſays he, it vas never meant, 
that a peer of the realm ſhould be put to read, or be burnt, where a common 
perſon ſhould be put to his clergy, Both agree, that the peer ſhould have 
had his clergy, and have been delivered to the ordinary, and have made 
purgation, exempt from the concomitant penalties ; in ſome caſes, lays 
Staunford ; in all, ſays Hale. But even Hale makes no doubt of peers 
being liable to impriſonment, | | 
In the trial of lord Vurwict, the chief juſtice lays it down, That the 
| Ratute of Edward VI. exempt-d peers from the penalty burning, and reteale 
the ſlatute of Henry VII. as to fo much. Then a peer was liable to 3 
ing before; and by the act of Henry VII. which, in terms, puts it upon 
| perſons admitted to their clergy, But how could it be ſeriouſly argued, that 
a thing ſo anxiouſly repealed never exiſted ? I have conſulted on this 6cs 
caſion as many books, as I could think of referring to; and I do not 
recollect one, which ſuppoſes a time when a peer had not the benefit of 
his clergy. | | | i 
Noching, it muſt be confeſſed, could be more unptincipled, and incon- 
e than to ſuffer the truth or juſtice of a conviction at common 
aw to be queſtioned in the Eccleſiaſtical Court. But the church had not 
then loſt its hold upon men's minds ; nor would, probably, for ſome ages; 
but for its own glaring miſconduct, | | 15 
The trial called purgation, as it was had in the Biſhop's Court, was a 
ridiculous mockery of juſticg; cr became ſerious, only by the perjury 
which it produced. It was therefore aboliſhed, * But ſimply to abvlith it 
would alſo have cut off that impriſonment, which followed a conviction in 
the Biſhop's Court, and which (it ſhould have been preſumed) would 
always follow actual guilt, To remedy which, it was thought fit to give 
the court authority to puniſh by impriſonment for any time leſs than a year. 
This was proper in all caſes; but particularly ſo in the caſes of peers, and 
perſons in holy orders, who were not liable to burning in the and. It 
was therefore enacted by the eighteenth of Elizabeth, c. 7. f. 2, and 3, 
That every perion and perſons, which at any time, after this preſent 
« (effion of parliament, ſhall be admitted and allowed to have the benefit 
or privilege of his or their clergy, ſhll not thereupon be delivered to the 
ordinary, as h«th been accuſtomed ; but, after ſuch clergy allowed, and 
© burning in the hand accoiding to the ſtatute in that behalf provided, 
* ſhall forthwith be enlarged, and delivered out of priſon, by the juſtices, 
before whom ſuch clergy ſhall be granted, that cauſe notwithſtanding, 
Provided, nevertheleſs, and be it alſo enacted, that the juſtices, before 
* whom ſuch allowance of clergy ſhall be had, ſhall and may, for the fur« 
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© detain and keep them in 5 for fuch convenient time, as the fame 
+ juſtices in their diſcretion ſhall think convenient; ſo as the ſame do not 
« exceed one year's. impriſonment ; any law or ulage, heretofore had or 
.+ uſed, to the contrary notwithſtanding.” ' ö | E 
The effect of theſe words, . ſor bwith be enlarged and delivered out 
priſon, that cauſe n:twith/anding, is to give the perion ſoenlarged exact y 


' former diſpenſation of law, by going through the proceſs of purgation, and. 
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effect upon the conſtruftion of the whole. In converſation, I have heard 
the words, after burning in the hand, ſuppoſed to be the phraſe, upon 
which ſome doubt might turn, whether peers are included in the act. 
But, in the conſtruction of ſuch a ſtatute, it is not enough to find a phraſe, 
upon which ſome doubt might turn, It would be fitter for thoſe who 
conceive the dotibt, to proceed at leaſt one ſtep further; and ſtate, to 
what extent their doubt goes. Is it doubted, whether purgation be taken 
away in the caſe of a peer, and the peer be reſtored to his Jaw without it ? 
Will any gentleman argue, that, at this day, a peer convicted of a clergy- 
able crime, ſhall not be forthwith enlarged ; but muſt be delivered to the 
ordinary to make his purgation ? This point, I believe, never has, nor ever 
will be argued. If he is not to undergo purgation, quo jtre is he exempt ? 
Does any other ſtatute exempt a peer from his purgation, or diſcharge him 
from his attainder, but this general ſtatute of the eighteenth of Elixabeth; 
which, in its Jarge phraſe, comprehends every body ? I proteſt I know of 
none. Or, does this ſtatute exempt any, but thoſe, who ſhall be thereafter 
admitted to Clergy ? The words, after burning in the hand, do not make an eſ- 
ſential or nec er article in the deſcription of the perſons to be diſcharg- 
ed ; nor create any term, or condition, upon which the diſcharge is to 
obtain. The deſcription of the perſons to be diſcharged is abſolved in 
theſe words, all perſons who ſhall be allowed the benefit of their clergy. They 
are to be diſcharged abſolutely. But when ?. and in what manner ? Why, 
after the allowance of clergy, and burning in the hand according to the la- 
rute; which is to ſay, in the caſes provided by the ſtatute ; of which the 
caſe of a peer is not one, | | | 

The ba ue conſequence is no more than this, that, in a caſe circum- 
ſtanced like the preſent, where the honour of the law and the purity of 
manners require ſome example to be made, your lordſhips may follow the 
bent of your diſcretion, by reſorting to the laſt clauſe in the eighteenth of 
Elizab:th. This I ſay, upon a ſuppoſition, that ſome peer ſtood con- 
victed of the like offence, with ſimilar aggravation ; or that, upon the reſt 
of the argument, it will be poſſible to give any woman the benefit of any 
ſtatute, pari rations, as peers have the benefit of clergy, under the firſt 
of Edward VI. But I hope to prove ſoon, that it is impoſſible to conſtrue 
the ſubſequent ſtatute in that manner. Conſequently there will be due 
to this crime a very different fort of puniſhment than that which I have 
alluded to. | | 

It will hardly be ſaid, that theſe ſtatutes relate to women of any condi- 
tion. The expreſſion excludes them diſtinctly enough. If that had been 
more general, the ſubject matter excludes them abſolutely. They are no 
more clerks, than lords of parliament. They never underwent purga- 
tion ; nor were delivered to the ordinary ; they were therefore incapable 
of receiving theſe privileges: for theſe acts were merely to regulate an 
old right, not to give a new one. Both the ſtatutes, which give them 
their exemption, recite it as a general propoſition, that women were not 
entitled — Nor havel even ſeen any ſtatute, caſe, or book, where- 
in any condition of women is ſuppoſed exempt, but by virtue of the laws 


I ſhall ſtate preſently. It remains then to be conſidered, whether the ex- 


emption provided by thoſe laws, has any reference to the ſtatute of 
Edward i. 8 5 
The firſt ſtatute, which exempts women from capital puniſhment in any 
caſe of felony, is the twenty-firſt of James I. c. 6, which runs thus :— 
« Whereas, by the laws of this realm, the benefit of clergy is not allowed 
to women convicted of felony; by reaſon whereof many women do 
© ſuffer death for ſmall cauſes ; be it enacted by the authority of this 
« preſent parliament, that any woman, being lawfully convicted by her 
* confeffion, or by the verdict of twelve men, of, or for the felonious takin 
© of any money, goods, or chattels above the value of twelye-pence, and 
. under the — — of ten ſhillings; or as acceſſary to any ſuch offence ; 
©. the ſaid offence being no burglary, nor robbery in or near the highway, 
© nor the felonious taking of any money, goods, or chattels, from the perſon 
of any manor womamprivily, without his or their knowledge, but on! 
© ſuch an offence as in the like caſe a man might have his clergy, ſhall, 
© for the firſt offence, be branded, and marked in the hand, upon the brawn 
© of the left thumb, with a hot burning iron, having a roman T upon the 
4 faid iron 3 the ſaid mark to be made by the gaoler, openly, in the eourt, 
< before the judge; and alſo to be further puniſhed by impriſonment, 
« whipping, 1 1 or ſending to the houſe of correction, in ſuch ſort, 
manner, and form, and for ſo long time (not exceeding. the ſpace of one 
© whole year) as the judge, judges, or other juſtices, before whom ſhe ſhall 
de fo convicted, or which ſhall have authority in the cauſe, ſhall, in 
* their diſcretion, think meet, according to the quality of the offence, | 
and then to be delivered, out of priſon for that offence ; any law, cul- 
tom, ar uſage to the contrary notwithſtanding,” | | | 
This ſtature, at leaſt, excludes. all colour of reference to the firſt of 
Edward VI. Any woman convicted of grand larceny (if it be but a 
ſimple felony, clergyable in a man) ſhall be burnt, She was not put to 


demand benefit of the ſtatute; to pray her clergy would have been too 


abſurd ; but, the larceny being ſtated in the record to be committed b 
a woman, judgment was forthwith entered of burning, and fo forth. The 
ſtatute is, moreover, confined to ſuch larcenies, where, in the /ize caſe, 4 
man might have his clergy. I take notice of theſe words at preſent, only 
for the [ike of remarking that, in this ſtatute, ar leaſt, they muſt relate to 
the quality of the offence, not to the. condition of the offender, — 
y lords, the only ſtatute, of which the priſoner can claim the benefits 
- -againſt judgment of death, is the third and fourth of William and Mary, 
c. 9: , ö. which runs in theſe words: And whereas, by the laws of this 
„ realm, women convicted of felony, for ſtealing of goods and chattels of 
the value of ten ſhillings, and upwards, and for other felonies, where a 
man is to have the benefit of his clergy, are to ſuffer death; be it there- 
« fore enacted and declared by the autho | jan 
convicted of any felony, for which he may demand the benefit of | 
__ © his * if 3 convicted for the ſame or like offence, upon her 


given againſt her upon ſuch conviction ; or execution awarded upon any 
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rity aforeſaid, that, where a man, | 


F man ſhould ſuffer that has the benefit of his clergy allowed him in the 
* like caſe ; that is to ſay, ſhalt be burnt in the hand by the gavler, ; 
* open court, and he further kept in priſon for ſuch time as the juſtices in 
* their diſcretion ſhall think fit, ſo as the ſame do not exceed one year's 
© impriſonment.” Under this act, to avoid judgment of death, the pri- 
ſoner muſt pray the benefit of this ſtatute, 
Il collect from converſation, perhaps too idle to be referred to, that th, 
argument will be laid thus. A woman convict of a felony which woule 
be efergyable in a man, ſhall ſuffer the ſame puniſhment as a man would 
do in the like _ that is, as a man of the ſame condition with herſelf : but 
a peer would ſuffer no puniſhment : therefore a woman of that condition 
ſhall ſuffer none. | | 
The words, in the lite caſe, muſt mean the ſame here, as in the twenty. 
firſt of James, conv cted 25 the like offence. And the words of the ſame con. 
dition muſt be wholly ſuperadded, if they are admitted at all. But it ig 
impoſſible to conceive, that, if the legiſlature had meant to create ſo im. 
portant a diſtinction between different orders of women, it would have 
uſed no words for that purpoſe. Nor, indeed, can ſuch a diſtinction be 
ſo created by any operation of law. 
If, in favour of the priſoner, the lighteſt degree of puniſhment, which 
any man can ſuffer in the like caſe, is to be intended, every woman would 
claim exemption from burning, becauſe inferior eceleſiaſticks are not 
burnt ; and from forfeiture, becauſe lords of parliament are neither burnt 
nor forfeit, But this abſurd conſtruction happens to be thrown out by 
the act itſelf, which appoints the puniſhment, it means, to be burning 
and impriſonment. The ſtatute therefore will not ſuffer it to be under. 
ſtood, that any woman, convicted of any felony, ſhall ſuffer no other pu. 
niſhment, than thoſe who, it is now contended, are to ſuffer no puniſh. 
ment at all. | | 
Upon theſe grounds I ſubmit to your lordſhips, that the judgment to be 
pronounced upon every woman, of whatever quality or denomination, is 
that, which is preſcribed by the third and fourth of William and Mary, 
and that there is no ground or warrant of law to inſiſt, that a peereſs can 
avoid judgment of death upon any other terms. | 
My lords, the whole queſtion is upon burning. The impriſonment is 
the ſame either way. Now, if there be prudence or propriety cf any 
ſort in eſtabliſhing ſuch an exemption for peereſſes, let that prudence or 
propriety be ſtated, where by the conſtitution of this country ſuch an ap. 
plication ought to be made to parliament. If the parliament ſhould think 
fit to create new privileges, or add new diſtinctions to any order of men, 
or women, they are competent to do it. But it would be aſſuming too 
much for any court of juſtice. Your lordſhips fit here merely as a court 
of juſtice, not as a houſe of legiſlature, To do that by forced and arbi- 
trary interpretation of law, which ought only to be 3 by act of legi- 
flature, is too niuch enhancing the prerogative of the judge; and too 
much confaunding thoſe authorities, which ought to have plainer marks 
and broader limits ſet between them, | 
| Mr. Wallace. 
My lords, I did not ſuppoſe it would have fallen to my ſhare to give 
your lordſhips any trouble upon this ſubject; and therefore I have not 
* lately looked into the ſtatutes which have been mentioned; but [ 
will ſtate to your lordſhips in general, what I underſtand to be the pri- 
vilege of peereſſes at this day. - | | 
By the 2oth Hen. VIth, chap. q. to obviate doubts which had ariſen 
upon Magna Charta, peereſſes are put upon a footing with peers with re- 
ſpect to trial and puniſhment ; and by an equitable conftrucion, peereſſes 
* titles ſince created, as marchioneſſes and viſcounteſſes, are within the 
act, 5 85 | 
At the time of paſſing the act of Edward the VIth, the lords of par- 
liament are mentioned, which at that time of day comprehendeil the 
whole peerage, In this ſituation were peers at the time of paſſing the 
ſtatute of the 18th of Elizabeth, which ſtatute cannot relate to them, 
nec: perſon, who is to be admitted or allowed to have the benefit or 
privilege of clergy, {hould not after burning in the hand be delivered to 
the ordinary, as has been cuſtomary, but may be detained in priſon. 
This proviſion clearly refers to the ſituation of commoners, and not of 
peers : it refers to thoſe who were at the time of making the act liable; 
whereas peers were not in that condition; they were not to pray their 
clergy, but the benefit of that act, and to be delivered out without burn- 
ing in the hand. The direction given by the act is to juſtices: an ex- 
preſſion never applied, I believe, in any act to the lords in parliament 
ſitting in their judicial capacity as a criminal court: the juſtices are to 
keep ſuch perſons in priſon after they are burnt in the hand; which is 2 
demonſtration that inferior courts are alluded to; and it is under this 
ſtatute impriſonment is inflicted upon perſons intitled to their clergy. 
At the time of paſſing th: ſtatute of the 3d and 4th of William and 
Mary, peers were exempt trom burning in the hand and impriſonment in 


are put on the ſame footing with men, and the courts before whom they 
are tried ate to inflict the ſame puniſhment as they are authorized to do 
upon men. Theſe proviſions make it, in my apprehenſion, extremely 
clear, that the peereſſes were intended to be placed in the ſame condition 
with peers, as they were by Magna Charta, explained by the ſtatute of 
Edward the VIth. Would it not be the moſt harſh and cruel interpreta- 
tion, if the act was even doubtful, to ſubject a peereſs to a puniſhment 
for the ſame crime which her huſband is exempt from ? The conditions of 
perſons create diſtinctions in the conſtruction of laws; but the attempt 
now made is to confound all ranks, and by ſuppoſed literal interpretation 
to involve one of your lordfhips own ſituation in the puniſhment, which 
the legiſlature has . ſo anxious to extricate you from. 5 
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It is not till this moment, that I had any appreheuſion e that 
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jerefore, I can. only ſpeak of the ſeveral ſtatutes referred to from my ge- 
t ral memory aof them; but I apprehend that the conſtruction of theſe 
lautes will not, cannot be ſuch as is now contended for on the part of 
che proſecutor. The object of the conſtruction wiſhed by the proſecutor 
; this: that the Jaws of this country are to make a difference between 
4 ſex and the other; that they are now at this time of day to be fo de- 
termined as to inflict a more ſevere, a more cruel puniſhment upon a 
woman than on a man, though the offence committed be the ſame, 
Now, ſuch a conſtruction your Jordſhips would never ſuffer, nor any 
court of juſtice in this country would ſuffer to take place, unleſs there 
ſhould ſometbing be found in the law which neceſſarily requires it: and 
making the ſeveral ſtatutes together relating to this ſubject, I apprehend 
our Jordſhips will be of opinion, that theſe ſtatutes do not only not re- 
quire, but that m exclude, ſuch abſurdity, ſuch inhumanity. 

My lords, the ſtatute upon which the whole muſt be founded, as I 
conceive, is that of the 2oth of king Henry the. VIth, which, as well as 
| recolle& from my memory, is chap. 11. which firſt provides exprels]y, 
though I believe it is conſidered only as a declaration of the common law, 
but provides, that peereſſes ſhould be tried, and, if I recolle& the words 
rightly, ſhould not only be tried, but ſhould be judged in the ſame 
manner as peers : and remembering what has happened upon that ſta- 
tute, I muſt put your lordſhips in mind, that ſuch has been the benig- 
nity-of the conſtruction upon it, that though only three ranks of peereſſes 
are named, it has been clearly held in conſtruction to extend to all, 
The three that are mentioned, I think, are ducheſſes, counteſſes, and 
baroneſſes. The conſtruction is, that it extends to marchioneſles and viſ- 
counteſſes, becauſe they are intitled in the ſpirit and meaning of the law 
to the ſame privilege which is given to the other ladies by name. The 
clear reſult and effect of this ſtatute is, to ſay in general terms, that wo- 
men of that high rank ſhould be tried and ſhould be judged in the ſame 
manner as men. The terms uſed in the act are general. Whoever reads 
that Jaw, will be aſtoniſhed to hear any man contending, that in impo- 
ling judgment upon a peereſs, your lordſhips are to be guided by a diffe- 
rent rule from that which you would follow if you were paſſing judg- 
The next ſtatute to be conſidered after this, as a ge- 
neral ſtatute upon the ſubject, is that of the 3d and 4th of king William 
the third. Did that ſtatute mean, —were the legiſlators that made it fo 
forgetful of what was due to humanity, and to themſelyes and their own 
characters, as to mean, that a diſtinction in puniſhment ſhould prevail 
between one ſex and the other, to the prejudice of that which is intitled 
tothe greater indulgence and compaſſion ? Moſt certainly not ; becauſe 
the expreſs proviſion of that ſtatute is, that women convicted of offences 
intitled to the benefit of clergy ſhould ſuffer in the ſame manner as men 
would ſuffer convicted of the ſame offences. 

My lords, no man, who can read that ſtatute, and reaſon upon it, can 
help:concluding that it was the object of that law to ſay, that where wo- 
men were convicted of clergyable offences, they ſhould be in as good a 
ſituation as men who were convicted of the like. @. 
My lords, taking theſe two ſtatutes of the 20th of Henry the ſixth pro- 
viding for the trial and judgment of peereſſes, and the general ſtatute of 
the 30 and 4th of Milliam the third giving the benefit of clergy to wo- 
men, I ſhould think it impoſſible to ſay, that peereſſes convicted of a 
elergyable offence were not to have preciſely the ſame privileges as peers 
convicted of ſuch offences. 2 i f 

My lords, if there be any rule of conſtruction in the law, which is 
indiſputable, for expounding ſtatutes, it is this; that ſtatutes, as we 
ſay, in pari materid, relating to one ſubject, are to be conſidered as one 
Jaw, taken and interpreted together as throwing light one upon the 
eher: no rule of conſtruction is better eſtabliſhed. Follow that rule of 
conſtruQtion here. Take firſt the general law for the trial of peereſſes and 
the judgment of peereſſes in the ſame manner as of peers; then take the 
n law, giving the benefit of clergy to women in the ſame manner 
as to: men; and who will not ſay, that that rule of conſtruction does not 
necefſarily tend to put both, upon the rank of men and women, in the 
ſame condition, when convicted of the ſame ſpecies of offence ? But what 
are the particular acts of parliament, which have been referred to as re- 


quiring a different conſtruction? By the firſt of Edward the ſixth, it is 


extremely clear, that peers are not to undergo the ignominious ue 
6 ixth, is 


the 18th of Elizabeth, which takes away the delivery to the ordinary, 


"(ubſtitutes burning in its place, and then gives a power to impriſon. 
"Whoever reads that act, will ſee that it certainly was confined to caſes, 
; Where puniſhment was to be inflicted by juſtices upon perſons of an ordi- 


nary deſcription, not perſons of the rank of peers; and the ſtatute ſtrictly 
and*clearly relates only to perſons ſo having clergy allowed, as is pre- 
ſcribed by that ſtatute : and if the 18th of Rlizabeth is to have 'the con- 


fruftion which is contended for, I underſtand it muſt have effect alſo'to | 


inflit the puniſhment of burning upon peers. | So much, my lords, for 
the ſtature of the 18th of Zlizaberh. The 21ſt of king James was men- 


Honed as firſt in part giving clergy to women: the 3d and 4th of king 


William the third is mentioned as alluding to it. Le does ſo, but the 
proviſions of the 23d and gth of king William the third are general, that 
a general law extending the benefit of clergy to women in all caſes. 


Now it is ſaid there, that they ſhall have the ſame puniſhment as men; 


they are to be in the like fituation as men. Then the act goes on to ſay, 


% . 


that is to ſay, burning and impriſoning. 


* . what is the fair conſtruction of this law? Why, that wo- 
men 


all be in the ſame ſituation as men; and where men are of ſuch 
condition, that they would be burnt in the hand, that they would be 


liable to be impriſoned, women in like manner ſhould be ſubject to burn- 


ag in che hand, and ſhould de ſubject to impriſonment: but no one ever 
heard, that the ſevere- part of a law inflicting a puniſhment ſhould be 


a@ againſt the clear proviſion of that law, that women ſhould be in 
eme ſituation as men, if you were to ſay, that a peereſs convicted 
| A clergyable offence ſhould either undergo the puniſhment of burning, | 


3-4 


1 ſo by conſtruction, where it was. not ſo expreſs.” Now you 
it 
the 


*. 
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then ſtood, can be interpreted to create à new pens 


259 
or the puniſhmerit of impriſonment, No one can ſay upon the ſtatute 


of Edward the ſixth, that they are ſubject to either. The object of the 
ſtatute of Milliam the third was to make the puniſhment of ſuch offenders 


preciſely the ſame with regard to one ſex as the other; and the true fpirit 


and great object of that law muſt be directly ated againſt, if a peereſs 
was to be put in a different ſituation than a peer, and to have a more 


ſevere and cruel puniſhment inflicted upon her, than would be upon him. 


Theſe are the only general obſervations that occur to me now in takin 
the whole ſcope of the Jaw t I therefore ſubmit to your lordſhips, that the 
noble lady at the bar is intitled to the benefit of theſe ſtatutes, 


Mr, Attorney General. 


My lords, concerning the point which is now depending before the 
houſe, I fairly confets, that, when your lordſhips firſt called upon me to give 
my reaſons why judgment of death ſhould not be ſuſpended upon the 
prayer of the priſoner, made in the manner in which that prayer was 
conceived ; and upon the effects and conſequences of allowing her the 
benefit of the ſtature in a more regular courſe; I would rather, it I might, 
have been excuſed from laying my thoughts before your lordſhips. 1 had 
heard a rumour, that men, whoſe learning and authority I greatly reve- 
rence, held a different opinion. This would not fail to raiſe much diſ- 
truſt of my own concluſions; although I had thoroughly conſidered the 
ſubject; and although I never read any propoſition with more perfect 
conviction of the truth of it, ſince I leatnt to read, 

My lords, that idea, the only one I have been able to form, or adopt, 
is now very much ſtrengthened, That cloud, which came over it from 
the rumoured prevalence of contrary notion, is very much removed, 
Becauſe, if there be no opinion to the contrary, but what is to be founded 
on the argument I have heard to-day from thoſe who are beſt able to 
ſuſtain the contrary opinion, I am perfectly ſatisfied, it is impoſſible this 


ſhould paſs as a point of law, or receive the ſanction of your Jordſhips 


concurrence. | 

My lords, what are the arguments? Firſt, it is utterly inconceivable, 
that the law ſhould put ſuch difference between the two ſexes. My lords, 
if the ſubject was laid by for a moment, only to make a handſome com- 
pliment to a very reſpectable part of this aſſembly, which well deſerves 
all the attention it commands, it is impoſſible to quarrel with a turn of 
gallantry, But, reſuming the ſubject, we are all agreed, that the law 
did actually put that very difference between the ſexes for many centu- 
ries. And this uncourtly ſtatute of Edward the ſixth, proceeding upon 
the law as it found it, did not think of aboliſhing the diſtinction. It 
was quite beſide the purpoſe of that act, which did not mean to qualify 
the feverity of the criminal law in general, much leſs to make an equal 
diſtribution of it among the ſubjects at large. But, taking the law gs it 
ſtood, it was found e Nanda incompatible, and ſhocking to reaſon, 
that lords of parliament, who were to give their voices upon the moſt 


arduous affairs of a great empire, ſhould do ſo under apparent ſtigmata 


and circumſtances of open infamy. I don't rely on the gender of the 
words, but on the purpoſe of the act, Women are excluded by both. 
They were neither liable to the ſtigmata, nor held the high office which 
made them intolerable. Therefore biſhops, whom the twenty-eighth and 
thirty-ſecond of Henry the eighth had, at that time, made liable to the 


whole caſe of other clerks convict, were included : women certainly not. 


The privilege was given, not to the peerage, but to the houſe of parlia- 
ment, to be ln by the members as ſuch. It was not ſubſtantive 
but an ingraftment on the right to clergy, which women never had. In 
truth, I have not heard a hint from the counſel on the other fide to queſ- 
tion the exiſtence of this difference down to the third and fourth of J/{- 


liam and Mary, upon which act hey have Re relied in argument. 
ict of clergyab] 


They lay it down, that peers conv e crimes are exempt 
from all puniſhment, not being within the eighteenth of Elixabeth; that 
zeereſſes are to be tried and judged like peers ; that the third and fourth 
of William and Mary puts women convict in the ſame condition as men; 
and that by ſome tacit reference to the former ſtatutes, peereſſes convict 
are not to be puniſhed at all. * oh corvette oh 8 1 

I have troubled your lordſhips already with my reaſons for thinking, 
that, in old time, peers enjoyed the benefit of clergy in common with 
other men, and upon the ſame terms; that in the fourth of Henry the 
ſeventh,” burning was inflicted upon them as lay-clerks ; that the ſtatute 
of Edward the ſixth, in the very moment of exempting them from the 
penalties incurred at Jaw by conviction, adjudges them clerks, and de- 
livers them for purgation in the Biſhop's Court; that the ſtatute of li- 
zabeth delivers all, wha ſhall thereafter be admitted to clergy, from pur» 
gation, and diſcharges them, WES to ſuch correction by impriſonment 
tor leſs than a year, as the court thall think fit. i | | 

It is not denied, that theſe words, in their plain and natural ſenſe, 
embrace the caſe of peers. But, in this context, it is ſuppoſed they do 
not, becauſe the clerks convict are to be diſcharged after allowance of 
their clergy, and after burning in the hand according to the' flatute, This 
laſt proviſion, they ſay, cannot refer to peers. Nay, one learned gen- 


* 


tleman thought, that, if it ſhould be "conſtrued to include peers, they 
- muſt, by force of theſe words, be burnt in the hang. 


I cannot follow this idea. I bave no way of | conceiving, how an act 
which inflicts, or rather reſerves a penalty, according to the law as it 
| 3, or, by what 
chain of reaſoning it is concluded, that Where all eon ts are to be dif- 


charged upon the allowance of clergy, and fuch burning as the Jaw - 
directs, thoſe are not to be diſcharged at all, for whom the law has not 
directed burning. Suppoſe the king ſhould pardon the burning: it was 
thought, in lord Maruict's caſe, that would be a perfect 9 
Burning was not ſubſtituted in the place of purgation: that was a mere 
lip: it is contrary to the hiſtory :' burning exiſted before the eighteenth - 
of Elizabeth, in juſt the Tame extent as after. Impriſonment, at the dif- 
cretion-of. the temporal judge, was the ſubſtitute for purgatian ; and iss 
, Who are diſcharged from purgation. But ie 
er OIR ſeems *, 


iſcharge, 


4,6 
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That very 


this ground, that the act of Eduard the 


% 


ſeems too late to argue this. Was it not 8 decided in the caſe of 
Searl and Williams, when prohibition went to ſtay the deprivation of a 
parſon, who had been convicted of manſlaughter, and diſcharged under 


the eighteenth of Elizabeth, although he could not be burnt? * For when 


© the ſtatute ſays after buming, it imports, where burning ought to be; 
© otherwiſe the ſtatute would do no good to clerks, for whom it was moſt 


1 
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indiſpenſably incapable of holy orders: ſuch cannot have their clergy 4 
this day; nor had any other exemption from death before the fifth of 
Anne.. Some could not prove their title to clergy by reading. Men could 
have their clergy but once; women the beneflt of this ſtature zotres guctig 
till a ſubſequent act altered the law in this reſpect. 


Still leſs can the words be twiſted to create a difference as to rank of 


intended.“ The calc is reported in Hobart. The ſtatute ſpeaks uni- the offender. It is hard, ſays a learned gentleman, to put the ſeyereſt 


verſally of every body, thoſe who were, and thoſe who were not liable to 

burning; and Alebafges them all, after allowance of clergy, and burning 
according to law, as it had ſtood before; that is, „ ingulis. 

The next objection is, that the word. ju/tices will not apply to your 

| lordſhips, even while you are fitting merely in the characters of judges. 

Therefore -a ſtatute, which is to be executed by juſtices, cannot relate 


to a peer, who is not triable by juſtices, 


Is it then ſeriouſly contended, that your lordfhips, exerciſing your ju- 


riſdiction in the trial of a peer, will not do all the ſame acts of juſtice, 
which judges muſt do in the trial of a commoner? Upon reading many 
acts of par iament, your lordſhips will find, either, that you have no ju- 
riſdiction at all, or that you muſt exerciſe it under the character and de- 
nomination of juſtices, The ſame objection might have been made to 
lord Ferrers's execution; the ſame to the burning a peer under the ſtatute 
of Henry the ſeventh. By the word Juſtices J underſtand, in our law, all 
manner of officers who are intruſted with the adminiſtration of juſtice. 
So Spelmmn defines the word. In high antiquity, the name went to the 

eateſt ſubject in this country; for I take the Juſlitia totius Angliæ to 
in been x ak the Seneſchallus Regis, Your lordihips therefore will not 
diſdain the name; for you fit here in no higher character than that, 


which, by juſt and natural conſtruction, is attributed to the word juſtices. | 


„ 


ineluded both genders; and 3 that “ladies ſhall be put to an- 
* ſwer, and judged before ſuch judges and peers' (here by the way 
Judges and peers are ſynonimous) * as peers ſhould be.“ But though, by 
na Charta, peereſſes were to be tried by their peers, as other women 
were by theirs, there the privilege ends. All were, upon conviction, to 
receive the like judgment and execution: and, in the exemption from 
death, the difference was not between the ranks, but the ſexes, of the 
convicts. And fo the law undoubtedly continued, notwithſtanding this 
ute. 
* it was ſaid, that, by the equity of this ſtatute, marchioneſſes and 
viſcounteſſes were included, though not named. This was to give coun- 
tenance to the rule, that all ſtatutes in pari materia ſhall be conſtrued 
alike. There is great good ſenſe in the rule. 
viſcounteſſes were clearly within the law declared; and conſequently 
within the reaſon of declaring it; therefore..ducheſſes, counteſſes, and 
baroneſſes were, by. a fort of ſynechdoche, put for all peereſſes. So 
where a privilege is fayed to certain-denominations of people, all others, 
who were before within the ſame. privilege, wil be within the ſaving, 
if there be nothing in the context ta. raiſe a diſtinction againſt them; 


particularly, if the ſaving be only declaratory, and not a poſitive ex- 
ception. Nay, in a new. law, pers equally. within the reaſon of it, 
have been comprized in it by conſtruction. But this borders upon ar- 


'bitrary: parliament ſeems the propereſt judge of this, reaſon, 1 rs 
F ſt ige to vote, ſhould AE 1 2 | 7 
fixth, it might be argued with ſome plauſibility, that they are within 
the reaſon. of the act. They are ſo certainly, in every point, except 
that of voting; and yet I ſhould think it too much to overlook ſo ma- 
terial a diſtinction made by the ſtatute itſelf. But if women, who 
were not concerned in any part of the ſubject matter, make the fame 
claim, it would be making a perſectly new law to include them. Where 
then is the paritas materia between the act of Millian and Mary, for 
.exempting women, from capital puniſhment, and the twentieth of H. 


-the-fixth,. which had; nothing to do with puniſhment; or the firſt of Eu- 
of 


wardthe ſixth, which had nothing to do with women? 1 he! 
I did propoſe two ſtatutes to be conſidered in pari materid, the . 
n 


f 


James and of William and Mary; the only two, which confer upon any 
woman any exemption from capital puniſhment. I have not heard it de- 
nied, that if a peereſs had ſtood convicted of the crimes mentioned in 
the firſt act, the niſhment there ſpecified muſt have enſued. This 
fixes the ſenſe of ihele words, in the like 2 

ſixth did not touch the difference 
put by the law of clergy between the ſexes; nor that of James make any 
difference as. to the quality of the offender. We go intirely upon the 
add of V illiam and Mary. It is inaccurate to ſay, Ris acts puts women 


8 5 Ante che ſame Pondition with men; and ſtill more, with men of the 
en e Fg bt | There is nothing in it about the condition 
of the perſon. 


95 of 


Where. a man, convict of any felony, has clergy, a 
Woman, convid?:. of the like offence, hall not have judgment of death, 
Hut ſuffer the fame puniſhment as a man would ſulfer, with clergy, in 
+ the lile caſe. [Theſe words refer altogether to the quality of the offence. 


n woman, inſers the ſpeci ck judgment preſcribed by the act. Nor 


* wav 


* 


ite the two ſexes put into the ſame condition, even 28 to- puniſhment. 
<All women avoided judgment of death ; not fo of all men. Some were | 


g 


_ : : ; 3 | \ 


Merchioneſles and 


t of the -firſt of Edward the 


1 am poſleſſed therefore of 


2 crime which in one tecord, applied to a man, infers judg-. 
ment of desth, avoidable by his claim of clergy, applied in another to 


— 


We 1 


not of peereſſes alone, but of- all women. 


0 


ſome time paſſed there, 


conſtruction upon an act of this ſort. The act is not penal. But the 
ſhorter, anſwer is, there are not two conſtructions to chuſe between, 
If the phraſe had been left general, te ſame puniſhment. as a man Halli 
ſuffer that had his clergy in the like caſe, it might have been thought ns 
certain what that puniſhment ſhould be; becauſe different orders of men 
were liable to difterent meaſure of puniſhment in the lite caſe; the 
bulk of men to forfeiture, burning, and diſcretionary impriſonment 
inferior eccleſiaſticks to forfeiture and impriſonment; lords of parlia 


ment to impriſonment only. In ſuch a text there might have been 


room to contend for a favourable conſtruction; and yet, even then, | 


' ſhould have thought that the meaſure of puniſhment allotted to th, 


bulk of mankind, undiſtinguiſhed by peculiar privileges, muſt have 
been deemed the meaning of the legiſlature. But whatever might have 
been the conſtruction of ſuch a text, it muſt have applied equally to all 
women. They could not have been claſſed in caſts, according to the 


condition of their reſpective huſbands; the wife of a lord of parlia. 
ment to be impriſoned ; of an inferior eceleſiaſtick to be impriſoned and 


to forfeit ; of other men, to be impriſoned, to forfeit, and be burn; 
The ſtatute however has put an end to all queſtion, by ſtating expreſi|y 
the very meaſure of Bas e. allotted to all women. | 

Burnt in the hand in open ccurt, it is ſaid, ſhall not app] y to peereſſes, 
becauſe they were never liable to be burnt at all. The poſition is true, 
But they were liable tg 
judgment of death; for which this lighter puniſhment was a deſirable 


"| commutation. 
My lords, if there be any thing in the nature of the puniſhment un. 
| reaſonable, or improper to be applied to women in general, or to noble. 


women in particular, let the matter come before parliament. It is 2 
legiſlative conſideration, and parliament will entertain it according tg 
the extent of the principle, which certainly will apply to many noble. 
women of much higher rank than ſome peereſſes, who, as the law now 
ſtands, are liable to that puniſhment. So, I think, they ought to re. 
main. Guilt levels rank. A noble-woman, covered with the Ignominy 
of ſuch a conviction, cannot forfeit leſs than her eſtimation. | 

My lords, the only queſtion is this: has any poſitive law granted the 
exemption now demanded, to wind up ſuch a record as this with per- 
fect impunity, a ridiculous diſgrace to publick juſtice? Has this been 
done 8 terms; or in terms, whoſe neceſſary conſtruction amounts 
to expreſs 8 | 

My lords, when I have qualified the queſtion in that manner, I have 
gone to the verge of judicial authority. And I do deſire to preſs this 
upon your lordſhips as an univerſal maxim: No more dangerous idea 
can creep into the mind of a judge, than the imagination, that he is 
wiſcr than the law. I confine this to no judge, whatever be his deno- 
mination, but extend it to all. And, ſpeaking at the bar of an Enzliþ 
court of juſtice, I make ſure of your lordſhips approbation, when [ 
comprise even your lordſhips, fitting in AM eſtminſler-Hall. It is a 


. grievous example to other judges. If your lordſhips aſſume this, fit- 


ting in judgment, why not the King's-Bench? why not commiſſioners 
of Oyer and Terminer? If they do ſo, why not the Quarter Seſims? 
Ingenious men may ftrain the law very far but, to pervert it to 
new-model it- the genius of our conſtitution ſays, judges have no ſuch 
authority, nor ſhall preſume to exerciſe it. 

The lords then. adjourned 


| See the Appending 
the houſe adjourned again into He/min/ter-Hall; when, after the uſual 


proclamation or ſilence, his grace the lord high ſteward addreſſed the 
ducheſs of King fon to the following effect: , 


Lord H gh Steward, Madam, the lords have conſidered of the prayer 


you have made, to have the benefit of the ſtatutes, and the lords allow 
n 8 ; * 6 A" -2 N 


But, madam; let me add, that although very little puniſhment, ot 
none, can now be inflicted, the feelings of your -own conſcience wòill 


ſupply that defect. And let me give you this information likewiſe, that 


you can never. have the tike bene ta ſocond time, but another offence of 
the ſame kind will be capital, 
Madam, you are diſcharged,” paying your ſees. 


Lord High Seward; My e trial being at an end, nothing re- 


mains to be done here, but to determine the comm. lion. 

Lords. Ay, ay. | Ronen Sort Ea ws. | 

Tord High Steward. Let proclamation be made for diſſolving the com- 
JJC ²—˙¾ . onde pt 7 ad Ge 

' Serjeant at Arms. Oyen ] oyez! oyez Our ſovereign lord the £10k 
does ſtrictly charge and command all manner of. perſons here preſent, an 


that have here attended, to depart hence in the ptace of God, and of 9 


ſaid ſovereign lord the king, for bis grace my lord high fleward. of 
Great Britain intends now to diſſolve his commiflonn © »« 
Then the white ſtaff being delivered to the lord higb ſteward by ibe 


gentlemag uſher of the black rod on his knee, his grace ſtood up u, 
covered, and holding the ſtaff in both his hands, broke it in two, 200 


declated the commiſſion to be diſſolved; and then, leaving the ch 


Came down-to;the woolpack, and ſaid, Is it your lordſhips pleature © 


8 


adjourn to the chamber of agarliament ? / ene fs: 
8 3 ; * Fx : , p 
e ; Lord 


Lords. Ay, ay. en 


— 2 
r 


STS 


ta the chamber of parliament ; and, after 


2 High Steward. This houſe is adjourned to the chamber of pat- 


nets che peers, and others, returned back to the chamber of parlia- 
the ſame order they came down, except that his royal highneſs 


e Cumberlind walked after the Jord chancellor, 


| duke 
% - AG 
„ aA ?? END 1X 
wh Di, Veneris, 19 Aprilis 1776. 
2 RbERED by the lords ſpiritual and temporal in parliament aſſembled, 
the 0 that the following queitions be put to the judges, viz. 
1 J Whether a ſentence of the Spiritual Court againſt a prog in a 
been ſuit for jactitation of marriage is concluſive evidence ſo as to ſtop the 
n, [ counſel for the crown from proving the ſaid marriage in an indict- 
th ment for polygamy ? | 
on 1. Whether admitting ſuch ſentence to be concluſive upon ſuch in- 
have gictment, the counſel for the crown may be admitted to avoid the ef- 
) all fe of ſuch ſentence, by proving the ſame to have been obtained by 
the fraud or colluſion ? 
l. Whereupon, the lord oy Juſtice of the court of Common Pleas, having 
and conferred with the reſt of the judges preſent, delivered their unanimous 
fa. opinion upon the ſaid queſtions, with his reaſons, as follow, viz. 
{ly | | | 
| My lords, | 
ſes, My. lord chief baron, and the reſt of my brethren, have deſired me to 
ue, deliver- their anſwer to the queſtions your lordſhips have been pleaſed to 
to zound to us. | 3 
ble | "Fhat our opinion may be the better underſtood, it is neceſſary to make 
fome obſervations on what has paſſed in argument upon the ſubject. 
un. What has been ſaid at the bar is certainly true, as A general principle, 
les that a tranſation between two parties, in 1 proceedings, ought not 
* to be binding upon a third; for it would be unjuſt to bind any perſon 
to ho could not be admitted to make a defence, or to examine witnefles, or 
le- to appeal from a judgment he might think erroneous; and therefore the 
ow tions of witneſſes in another cauſe in proof of a fact, the verdict of 


a jury finding the fact, and the judgment of the court upon facts found, 
although evidence againſt the parties, and all claiming under them, are 
not, in general, to be uſed to the prejudice of ſtrangers. There are ſome 
exceptions to this general rule, founded upon particular reaſons, but not 
being applicable to the preſent ſubject, it is unneceſſary to ſtate them. 
+ From the variety of caſes relative to judgments being given in evidence 
in civil ſuits, theſe two deductions ſeem to follow as generally true: fiſt, 
that the judgment of a court of concurrent juriſdiction, directly upon the 
point, is as a plea, a bar, or as evidence, concluſive, between the ſame par- 
ties, upon the ſame matter, directly in queſtion in another court: ſecondly, 
that the judgment of a court of excluſive juriſdiction, directly upon the 
point, is, in like manner, concluſive upon the ſame matter, between the 
ſme parties, coming incidentally in queſtion in another court, for a dif- 
ferent purpoſe. But neither the judgment of a concurrent or excluſive 
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© rem judicatam, nec per appellatienem ſuerit ſiſpen ſum; et poſfinoduin, coram 
« judice ſeculari, ſuper tadem re inter eaſdem perſonas queſtio moveatur, et pro- 
* wethr per tifles vel inſtrumenta, talis exceptio in foro e non admittatur.” 
The anſwer to which demand was expreſſed in this manner: Onands 
* eadem cauſa, diverſis ratianibus coram judicibus eccleſiaſtitis, et ſuculuribus, 
© ventilatur, dicunt ud (non oßſtante eccleſtaſtico judicto) curia regis ipſum 
* trattet negotium, ut ſibi expedire videtur,% For which lord Coke gives this 
reaſon, ſecond [n/litute, c. 22. For the ſpiritual judges proceedings are 
for the correction of the ſpiritual inner man, and pro ſalute anime, to en- 
join him penance; and the judges of the common law proceed to give 
* damages and recompence for the wrong and injury done ;* and then 
adds, and fo this article was deſervedly rejected.“ | 

And the fame demand was made, Ind revetved the ſame anſwer, in the 
third year of king James the firſt, 

It is to be obſerved, that this demand related only to civil ſuits between 
the ſame parties; and that the ſentence ſhould be received as a plea in 
bar, But this attempt and miſcarriage did not prevent the temporal courts 
from ſhewing the ſame reſpect to their proceedings, as they.did to thoſe 
in other courts. And therefore where, in civil cauſes, they found the 
queſtion of marriage directly determined by the eccleſiaſtical courts, they 
received the ſentence, though not as a plea, yet as proof of the fact; it 
being an authority accredited in a judicial proceeding by a court of com- 

petent juriſdiction ; but till they received it upon the ſame principles, 
and ſubject to the ſame rules, by which they admit the acts of other 
courts, 

Hence a ſentence of nullity, and a ſentence in affirmance of a marriage, 
have been received as concluſive evidence on a queſtion of legitimacy | 
ariſing incidentally upon a claim to a real eſtate. | 

A ſentence in a cauſe of jactitation has been received upon a title in 
ejectment, as evidence n a marriage, and, in like manner in perſonal 
actions, immediately founded on à ſuppoſed marriage. 

So a direct ſentence, in a ſuit upon a promiſe of marriage, againſt the 
contract, has been admitted as evidence againſt ſuch contract, in an action 
brought upon the ſame promiſe for damages, it being a direct ſentence of 
a competent court, diſproving the ground of the action. 

So a ſentence of nullity is equally evidence in a perſonal action againſt 
a defence founded upon a ſuppoſed coverture. 

But in all theſe caſes, the parties to the ſuits, or at leaſt the parties 
againſt whom the evidence was received, were parties to the ſentence, and 
had acquieſced under it; or claimed under thoſe who were parties, and 
had acquieſced, . 

But although the law ftands thus with regard to civil ſuits, proceedings: 
in matters of crime, and eſpecially of felony, fall under a different conſis - 
deration : firſt, becauſe the parties are not the ſame ; for the king, in — 
whom the truſt of proſecuting public offences is veſted, and which is ex- 
ecuted by his immediate orders, or in his name by ſome proſecutor, is no 
party to ſuch proceedings in the Eccleſiaſtical Court, and cannot be ad- 
mitted to defend, examine witneſſes, in any manner intervene, or appeal 
ſecondly, ſuch doctrines would tend to give the ſpiritual courts, Which 
are not permitted to exerciſe any judicial cognizance in'matters of crime, 
an immediate influence in trials for offences, and to draw the deciſion from 
the courſe of the common law, to which it ſolely and peculiarly belongs. 

The ground of the judicial powers given to eccleſtaſtical courts is, 
merely, of a ſpiritual conſideration, pro correction morum, et pro ſalute 
anime. They are therefore addreſſed to the conſcience of the party. But 
one great object of temporal juriſdiction is the public peace; and crimes 
againſt the public peace are wholly, and in all their parts, of temporal cog 
nizance alone, A felony by common law was alſo ſo. A felony by ſta» 
tute becomes fo at the moment of its inſtitution, The temporal courts 
alone can expound the law, and judge of the crime, and its proofs; in 
doing ſo, they muſt ſee with their own eyes, and try by their own rules, 
that is, by the common Jaw of the land; it is the truſt and ſworn duty of 
their office, | Wk cn Hh m4 #1 ne 

When the acts of Henry the eighth firſt declared what marriages ſhould 
be lawful, and what inceſtuous, the temporal courts, though they had 
before no juriſdiction, and the acts did not by expreſs words give them 
any upon the point, decided, incidentally, upon the conſtruction, declared 
what marriages came within the Levitical degrees, and prohibited the ſpi- 
ritual courts from giving or proceeding upon any other conſtruction. 


7 


— 


+4 


N 


1 | juriſdiction is evidence, of any matter which came collaterally in queſtion, 
3 though within their juriſdiction; nor of us” matter incidentally cog- 
of nizable ; nor of any matter to be inferred by argument from the 
_ judgment. | 
sf 2 pon the ſubject of marriage, the Spiritual Court has the ſole and ex- 
5 culive cognizance of queſtioning and deciding, directly, the legality of 
ch marriage; and of enforcing, ſpecifically, the rights and obligations re- 
ſpecking perſons depending upon it; but the 2 e courts have the ſole 
| copnizance of examining and deciding upon all temporal rights of pro- 
er Wi petty; and, fo far as ſuch rights are concerned, they have the inherent 
power of deciding incidentally, either upon the fact, or the legality of 
marriage, where they lie in the way to the deciſion of the proper objects 
of their juriſdiction: they do not want or require the aid of the ſpiritual 
courts ; nor has the law provided any legal means of ſending to them for 
al their opinion; except where, in the caſe of marriage, an iſſue is joined 
ho pon ehe record in certain real writs, upon the legality of 4 marriage, or 
ts inimediate conſequence, * general baſtardy ;* or, in like manner, in 
gf ſome other particular inſtances, lying peculiarly in the knowledge of their 
W courts; as profeſſion, deprivation, and ſome others; in theſe caſes, upon 
dhe ue ſo formed, the mode of trying the queſtion is by reference to the 
N ordinary, and his certificate, when returned, received, and entered upon 
I therecord in the temporal courts, is a perpetual and concluſive evidence 
1 aint all the world upon that point; which exceptionable extent, on what - 


Yerreafons founded, was the occaſion of the ſtatute of thegth of Henry VI. 
equiring certain public proclamations to be made for perſons intereſted 
©'come in, and be parties to the proceeding. , But, even in theſe caſes, 
the ordinary ſhould return no certificate, or an inſufficient one; or, if 
ne "Ie is accompanied with any ſpecial circumſtances, as if a ſecond 
ilue, triable by a jury, is formed 3 the ſame record ; or, if the effect 
of the fame iſſue is put into another form, a jury is to decide, and not the 
odinary to certify, the truth; and to this purpoſe ſir Milliam Staunford 
mentions a remarkable inſtance. Bigamy was triable by the biſhop's cer- 
este bur if the priſoner, to avoid the charge, pleads that the ſecond 
tbouſals were null and void, becauſe he had a former wife living, this 
ſpecial bigamy was not to be tried by the biſhop's certificate,” > + 

What the trial of marriage, either as to legality, or fact, was not ab- 
lately; and from its nature, an object alieni fort, Oo i 
Thete was u time, when the ſpiritual courts wiſhed that their determi- 
mon might in all caſes, be received as authentie in the tem courts 3 
ui that” ſotenin aſſembly of the king, the Fan; the biſhops, and 

es, convencd for the purpoſe of ſettling tl ds of the church, 


a the ſechnd, one of the claims wavy expreſſed in theſe words : 
1 Mera cauſa, vel negotium, cujus cognitio ſhetat ad forum ecchfiaftitum, 


' 


1 


Whilſt an ancient ſtatute ſubſiſted (2 H. IV. 15.) by which perſonal 
puniſhment was incurred on holding heretical doctrines, the en 
courts took notice, incidentally, whether: the tenet was heretical or 
for © the king's courts will examine all things ordained by ſtatute,” 
When the ſtatute of W. III. made certain blaſphemous doctrines a 
temporal crime, the temporal courts alone could determine, Whether the 
doctrine complained of was blaſphemous fo as to conſtitute the crime. 
If a man ſhould be indicted for taking a woman by force and marrying 
her ; or for marrying a ch:1d without her father's conſent} or for @ rape, 
where the defence is, that the woman is his wife;* in all theſe caſes, 
the temporal courts are bound to tty the priſoner by the rules and courſe 
of the eommon Jaw, and incidentally to determine what is heretical, and 
what 4s blaſphemous; and whether it was a marriage within the ſtatute 3 ; 
a marriage without conſent; and whether, in the laſt cuſe, the woman 
was his wife: but if-they ſhould happen to find, that ſentences, in the 
reſpective caſes, had been given in the Spiritual Court upon the ec 
the blaſphemous doctrines, the marriage by force, the marriage withour _ 
conſeut, and the martiage on the rape; and the court muſt'receive ſuch | 
' ſegtences as concluſive evidence, in the firſt inſtance, without Jookitg - 
into the caſe, it would ved che ſubſtantial and effeCtive deciſion, hows 
not the cognizance of the'Tfimes, in the Spiritual Court, and leave to the 
ut u nominal form of procerding, 
ined conviction or acquittal; 


not 3 


OY 


jury, and the temporal coupe, nothing b 
| upon what would? amoutit tha pre- 


f uſa, 
"# team 2 Icy Judice. terminatum, et tranſfierit in 
Avon , te ve 


# 


' which muſt have the effect of a ee ſinee it would de in wn _ 
to prefer an inditment, "where an act of e foreign court "hall st nee (wal. = 
l , : . 4 "- a 8 * * hat 2 
up dhe lips of the witnefles, the jury, and the court; and put un eatire ß 
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And yet it is true, that the ſpiritual courts have no juriſdiction, directly + the parties ſhould be permitted to prove colluſion; and not ſceniing v 


or indirectly, in any matter not altogether ſpiritual ; and it is equally true 

that the temporal courts have the ſole and entire cognizance of crimes, 

which are wholly and altogether temporal in their nature. | . 
And if the 5 # 


N und that in all caſes, in which ſentences favourable to the pri- 


doubt but that ſtrangers might. 


So that colluſion, being a matter extrinſic of the cauſe, may be im. 


puted by a ſtranger, and tried by a jury, and determined by the court, (x 
of evidence muſt be, as it is often declared to be, reci- | temporal juriſdiction. 


And if fraud will vitiate the judicial acts of the temporal courts, there 


oner, are to be admitted as concluſive evidence for him; the ſentences, if | ſeems as much reaſon to prevent the miſchiefs ariſing from colluſion in 


unfavourable to the priſoner, are in like manner concluſive evidence againſt | 
him; in what ſituation muſt the priſoners be, , whoſe life, or liberty, or | 
property, or fame reſts on the judgments of courts, which have na, juriſ- 
dition over them in the predicament in which they ſtand ? and in what 
fituation are the judges of the common law, who muſt condemn, on the 
vary of an en judge, without exerciſing any judgment of their 
own 


the eccleſiaſtical courts, Which, from the nature of their proceedings 
are at leaſt as much expoſed, and which we find have been, in fact, A 


much expoſed, to be practiſed upon for ſiniſter purpoſes, as the court, in 


We/tminjter-hall. 
e are therefore unanimouſly of opinion : | 
Firſt, That a ſentence in the Spiritual Court againſt a marriage in a ſy} 
of jactitation of marriage is not concluſive evidence, ſo as to ſtop the 


The Spiritual Court alone can deprive a clergyman. Felony is a good | | counſel for the crown from proving the marriage in an indictment (; 


cauſe of deprivation : yet in lord Heobart's Reports it is held, that they 
cannot proceed to deprive for felony, before the felony has been tried at 
law ; and although, after conviction, they may act upon that, and make 


the convidtion a ground of deprivation, neither fide can prove or diſprove: | 
any Qing againſt the verdict; becauſe, as that very learned judge declares, | 


it would be to determine, though not capitally, upon a capital crime, 
© and thereby judge of the nature of the crime and the validity of the 


* proofs; neither of which belongs to them to do.” | 


If therefore ſuch a ſentence, even upon a matter within their juriſdic- 
tion, and before a felony committed, ſhould be concluſive evidence on a 
trial for a felony committed after, the opinion of a judge, incompetent to 
the purpoſe, reſulting (for aught appears) from incompetent proofs (as 
| ſuppoſe the ſuppletory oath) will direct, or rule, a jury and a court of 
competent juriſdiction, without confronting any witneſſes, or hearing any 
proofs : for the 9 ſuppoſes, and the truth is, that the temporal 
court does not and cannot examine, whether the ſentence is a juſt conelu- 
fion from the caſe, either in law or fact; and the difficulty will not be 
removed by preſuming, that every court determines rightly, becauſe it 
muſt be preſumed too, that the parties did right in bringing the full and 
true caſe before the court ; and if they did, in the court will have de- 
termined rightly by eccleſiaſtical laws and rules, and not by thoſe laws 
and rules by which criminals are to ſtand or'fall in this country. 

If the reaſon for receiving ſuch ſentence is, becauſe it is the judgment 
of a court competent to the enquiry then before them; from the ſame. 
reaſon, the determination of two juſtices of the peace upon the fact or 


validity of a marriage, in adjudging a place of ſettlement, may hereafter be 


be offered as evidence, and give the law to the higheſt court of criminal 
juriſdiction, , _ | ; 

But if a direct ſentence upon the identical queſtion, in a matrimonial 
cauſe, ſhould be admitted as evidence (though ſuch ſentence againſt the 
marriage has not the force of a. final deciſion, that there was none) yet a 
cauſe of jactitation is of. a different nature; it is ranked as a cauſe of 
defamation only, and not as a matrimonial cauſe, -unleſs where the de- 
fendant pleads a marriage; and whether it continues a matrimonial cauſe 


throughput, as , . J or ceaſes to be ſo on failure of proving a mar- 
4210, 


riage, as others have Kill the ſentence has only a negative and qua- 
lied effect, viz. that the party has failed in his proof, and that the libel- | 


© lant is free from all matrimonial contract, as far as yet appears; leaving | 


it open to new proofs of the ſame marriage in the ſame cauſe, or to any | 
proofs of that or any other marriage in another cauſe: and if ſuch ſentence 
s no plea to a new ſuit there, and does not conclude the court which pro- 
nounces, it cannot conclude a court, which reggives the fentence, from 
going into new proofs'to make out that or 17 FE 


r marriage. 
So that admitting the ſentence in its full extent and — it only 
proves, that it did not yet appear e were married, and not that they 
were not married atall ; and, by the rule laid down by lord chief juſtice 
| Holt, ſuch ſentence dan he no proof of any thing to be inferred by argu- 
ment from it; and therefore it is not to be inferred, that there was no mar- 
tage at any time or place, becauſe the court had not then ſufficient evi- | 
ms to prove a marriage at a particular time and place. That ſentence, 
- and this judgment, may ſtand well together, and both propoſitions be | 
- _equallytrue: it may be true, that the Spiritual Court had not then ſuf- 


-  - _ agient proof of the marriage ſpecified, and that your lordſhips may now. 
__ ._ unfortunately, find ſufficient proof of ſome marriage. * 


But if it was a direct and deciſive ſentence upon the point, and, as it | 
Se to be admitted as concluſive evidence upon the court, and not to 
e impeached from within; yet, like all other acts of the higheſt judicial | 
uthority, it is impeachable from without: although it is not permitted to | 
Be, that the court was maker, it may be ſhewn that they were miſfed. N 
Fraud is an extrinſie, collateral act, which vitiates the moſt ſolema pro- 
ceedings of courts. of juſtice. Lord Cote ſays, it avoids all judicial acts, 
has e or temporal, . 9 2 1 
| In civil ſuits all ftrangers may falſify, for covin, either fines, or real or | 
= feigned recoveriesz and even a recovery by a-juſt title, if colluſion was | 
- .  Practiſed to prevent a fair defence; and this, whether the covin is ap- 
22 upon the recard, as not eſſoining, or not demanding the visw, or | 


* 
- 


ffering judgments. by confeflion. or default z or extrinſic, us not | 
ing a releaſe, collateral warranty, or other 1 pleas- 
In criminal. proceedings if ad offender-is convicted of felony on con- 


« 


if may be traverſed y 4 pi 


N N 


was joined upon it; and 


laws but is declarative lamm explaining what the true meaning of Magus 
ir: and Charta-was- ;;Peers in tht Lapin means equals; an therefore * 
judgment againſt it. the nobility muſt by 4agna Charte | 


olygamy. 
But — ſuch ſentence to be concluſive upon ſuch in. 
. dictment, the counſel for the crown may be admitted to avoid the 
effect of ſuch ſentence, by proving the ſame to have been obtained by 
fraud or coll uſion. 3 


Die Sabbati, 200 Aprilis 1776. 


ORDERED by the lords ſpiritual and temporal in parliament aſſem. 
bled, that the lord chief juſtice of the court of Common-Pleas be, and 

he is hereby deſired to, favour this houſe with a copy of his argument 

upon the queſtions propoſed to the judges by this houſe yeſterday, 


Die Lune, 229 Aprilis 1776. 


O RD E RED by the lords ſpiritual and temporal in parliament aſſem- 
bled, that the following queſtion be put to the judges, viz. 


Whether a peereſs convicted by her peers of a clergyable felony, is 
by law. intitled to the benefit of the ſtatutes, ſo as to excuſe 
her from capital puniſhment, without being burnt in the hand, 

or being liable to any impriſonment ? 


Whereupon rhe urd chief baron of the court of Exchequer, having con- 
ferred wich the. reſt of the judges preſent, delivered their unanimous 
opinion upon the ſaid queſtion, with his reafons, as follow, viz, 


Muy lords, 8 | 
T HE queſtion propoſed by your lordſhips for our opinion is, 


Whether a peereſs convicted by her-peers of a clergyable felony, 
is by law intitled to the benefit of the ſtatutes, ſo as to excuſe 
her from capital puniſhment, without being burnt ia the hand, 
or being liable to any impriſonment ? 2 


of this importance the judges would have deſired time to have conſidered 


of it; but, as it was eaſy to foreſee from the firſt appointment of this 
trial, that a queſtion of this ſort would probably ariſe, we have all looked 


into the ſeveral ſtatutes, from which any light could be expected: and 
as on ſuch a conſideration we have been able to form an opinion, in 
which we all concur, we. thought it our duty to deliver it immediately, 
and not obſtruct the public buſineſs by unneceſſarily protracting this 
trial, which has already taken up ſo much of your lordſhips time. 

I am therefore authorized by my brothers to ſay, we all concur in 
opinion, that a peereſs conyidted, by her peers of a clergyable felony is 
by law. intitled to the benefit of the ſtatutes, ſo as to excuſe her from 
capital puniſhment, without being burnt in-the hand, or being liable to 
e o | 

y lords tp queſtion depends on ſeveral acts of parliament, The fir 
I ſhall trouble your lordſhips with, is the 2g Hen. VIII. c. 9. which 
recites, : that by Magna Charta no freeman ſhall be taken, or impriſoned, 
© or ęiſſeiſed of his freehold, or his liberties or free cuſtoms, or ſhall be 
* outlawed,. or in any wiſe deſtroyedy,:that is, forejudged of life or limb, 
* or put to death, or ſhall be condemned at the king's ſuit, either before 
© the king in his bench, that is, the King's Bench, or before any other 
commiſſioner or judge whatſoever, but by the lawful judgment of his 
© ;peers, or by the law of the land; in which ftatute, that is, A4 
© Charta, no mention is made how women, ladies of great eſtate in te- 


© ſpect of their huſbands peets of the land, married or ole, that is to ſay, 
ducheſſes, countelles, or baroneſſes, ſhall be put to anſwer, or before” 
what judges that they ſhall. be judged upon indictments of treaſons or 
©; felonies by them committed or done; in regard whereof it is a doubt 


in the law of England, before whom and by wbom. fuch ladies ſo in- 


* dicted-ſhall be put to anſwer and be judged.;. our. faid lord the king, 
© willing to put out ſuch ambiguities and doubts, hath declared by au⸗ 


ſeſßon, or is outlawed,. not only the time of the felony, but the felon 1 12 thority afdreſaid, that ſuch ladies ſo indicted, or hereafter to be indicted, 
* of . felony by them done or hereafter to be done, whethef 


b rchaſer, whoſe conveyance would be af- | ur | do 
Red. as it Rands; and, after a conviction an may tra- * they be married or ſole, chat they. thereof ſhall be brought to anſwer, 
verſe the time. JJ and put to anſwer and r and peers of the realm» 
In the proceedings of the Eeclehialtical Court the fame rule holds. In; | © as peery'of the realm ſhould. be, if they were indicted or impeached, of 
Dyer there is an. i tration, fraudulently obtained, ©. ſuch-creaſons -op,felonies done or hereafter to be done, and in like 
| ; anti! manner and form, and none otherwiſe,” “ ; 'P. 
1 . Xour lordfhigs; will ob, ve, that this ſtatute goes not introduce a nen 

» ra 


be tried by the nobility who are. 


© have 


4 o 
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whether | peers; for alf nobility, whetlier barons the loweſt," or dukes the high 
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My lords, your lordſhips would probably expect, that on a queſtion 
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Fa of nobility,”*are all equals in this reſpe& : and lord Coke, 2d Inst. 

as though ducheſſes, counteſſes, and baroneſſes are only named 

* Wagen ſtatute, and marchioneſſes and viſcounteſſes are omit- 
| 


; ted, notwithſtan ng, they are alſo comprehended in this 29th chapter 


« of Magna Charta. f 


| s, though originally meaning only equals, is now by common 
. wh particular . of he — diſtinguiſhed ul the reſt 
by ſupetior rank and privileges, which they derive from the king origi- 
nally by writ or letters patents granted to them or their anceſtors; and 
in caſes of ſuch ladies as are not ſo ennobled, they obtain that nobility 
by marriage to thoſe who are ſo ennobled. 

As the next ſtatute, 1 E. VI. c. 12, /. 14, ſpeaks of the benefit of 
glergy, it will be neceſſary to ſay ſomething upon that ſubject. Lord 
Hale, in his ſecond volume of his Hiftory ef Pleas of the Crown, page 
325 ſays, that © anciently princes and ſtates converted to Chriſtianity 
P granted the clergy exemptions of places conſecrated to religiqus duties 
from arreſts for crimes, which was the original of ſanctuaries; and 
« ſecond, exemptions of their perſons from criminal proceedings in ſome 
6 caſes capital before ſecular judges, which was the true original of this 
« privilegium clericale. The clergy increaſing in wealth, power, ho- 
6 nour, number, and intereſt, claimed as a right what they at firſt obtain- 
t ed by the fayour of princes and ſtates, and by degrees extended theſe 
6 exemptions tö all that had any kind of ſubordinate miniſtration relative 
to the church? - | 

Theſe exemptions never roſe to ſo great an height in this kingdom a 
in other places; and therefore the clergy were not exempted here from 
civil ſuits, nor was this privilegium clericale allowed in the loweſt crimes 
not capital, nor wherein they were not to loſe life or limb, nor in high 
treaſon touching the king himſelf, or his royal majeſty : but by 25 E. III. 
6 4, de Clero, in all other felonies the ordinary might demand the pri- 
ſoner as a clerk, or the priſoner himſelf might demand the benefit 
of the clergy. The canon law gave the privilege only to men 
in holy orders: our law, in favour to learning and the deſire of the Eng- 
hþ os, extended to lay clerks, i. e. any layman, that by reaſon of 
his ability to read was in a poſſibility of being made a prieſt, C. J. 
Treby, State Trials, Vol. V. 171. The means of trying, whether he 
was intitled to it, was by reading. If he could read, he was delivered to 
the ordinary, that is, the biſhop, or the perſon who had ordinary juriſdic- 
tion there: but the ordinary was ſo much the minifter of the temporal 
courts, and ſo ſubordinate to them, that if the ordinary refuſed to let the 
riſoner read, the temporal court could controul, and order a book to be de- 
here to him ; and if the ordinary ſaid he could read when he could not, 
or vice verſd, that he could not read when in reality he could, the temporal 
courts gave judgment according to the truth of the eaſe; and thoſe courts 
likewiſe directed, whether the priſoner ſhould be delivered to the ordi- 
nary with purgation, or without purgation : in the laſt caſe they were to 
be kept in the ordinary's priſon for life. If delivered with purgation,* 
then the ordinary tried him for the fact whereof he was accuſed, by a 
Jury of twelve clerks z and if he was acquitted, as was generally the caſe, 
ewas diſcharged out of priſon, Purgation was the convict's clearing 
himſelf of the crime by his own oath, and the oaths or verdict of an in- 
queſt of twelve clerks as compurgators. The proceeding was before the 
ordinary; and old books ſpeak of their making proclamation for perſons 
to come in againſt his purgation, and of their enquiring into his life, 
converſation, and fame, and of other formalities; in all which, ſeyeral 
llatutes. ſay, there were great abuſes. WE 

The ſtatute 4 H. VII. c. 13, reciting that © upon truſt of the privi- 
©lepe of the church divers perſons have been the more bold to commit 
© murder, rape, robbery, theft, and all other miſchieyous deeds, be- 
hne they have been continually admitted to the benefit of the clergy, 
*as oft as they offended:” it enacts, that every perſon not being 
# within orders, which hath once been admitted to the benefit of his 
* clergy, being again arraigned of any ſuch gffence, be not admitted to 
| have tbe benefit or privilege of the clergy ; and that every perſon ſo 
*tonvicted for murder (which was then a clergyable offence) ſhould be 
* marked with an M on the brawn of the left thumb ; and if he be for 
e other felony, to be marked with a T in the ſamę place of the 
Dumb ; and thoſe marks to be made by the gaoler o vin the court 
helene the judge, before that ſuch perſon be delivered to the ordinary.“ 

This Ratute prevented laymen having their clergy more than once; 
Wade branding anſwered the purpoſe of diſcovering, whether they had 
benefit of their clergy beforey{thgugh it was neceſſary to prove it 
eber means, to prevent their having clergy a ſecond time. | 
"The E. VI. . 12, will come next to, be conſidered ; which, after 


repealing ſeveral gew-created treaſons and felonies, and taking away clergy | 
in — 8 


other felonies, in ſec 14, enacts, that in all and every caſe, 


* where any of the king's majeſty's ſubjects ſhall and may, upon his 


"Prayer, have the privilege of clergy as à clerk convict that may make 
"purgation ; in all theſe. caſes and every of them, and alſo in all and 
"exery=caſe and caſes of felony, wherein the privilege and benefit of 
„cler is reſtrained, excepted, or taken away by this ſtatute (wilful 
murder and poiſoning of malice prepenſed row 4 excepted) the lord and 
Noris of the parliament, and peer and peers of the realm; having place 
and voice in parliament, ſhall. by v you this * 2 com- 
mon grace, n his or their requeſt or prayer, alledging that he is a 
Jord or peer of this realm, — yort 1 t of this act, though 
"cannot read, without any burning In the band, loſs of inheritance, 


eruption of his blood, be adjudged, deemed, taken, and uſed, for 


"kW firft time only, to all intents, conſtructions, and en as a clerk 
*canviet and ſhall be in caſe of a clerk'convic which —— pur- 
ion, without any further or other benefit or privilege of t rgy to any 
"ae lord or peer from thenceforth at any time after for any cauſe ito 
tallowed, adjudged 


, or Wmitted ; any law, ſtatute, ufa 


Wy other thing do the contrary notwithſtanding : provided always, that 
14. 5 * : 3 0 


y of the ſaid lords of the parliament, or — 


1 
1 
dhe time being, ſhall fortune to be indicted of any of the offe 
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of the benefit of this ſtatute, where a common per ſon 
privilege of clergy, and may make his purgation;z but only where e 


+ ment, and 
parliament; and that a peereſs, not having place and voice in par- 
liament, cannot have the benefit of this 
having 8 
2 oy ſuch as ſat in parliament; but 10 deſcribe ſome of the inc _ 
dents o 

£ 


e gp ho Q TROJE « | 
ider | peers_minors, ind papiſt peers, ' 


| 
r ane therefore ire merely dgſeriptive, and not gel 
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t limited in this act, that then they and every of them ſhall have his 
© or their trial by their peers; as it hath been uſed heretofore in caſes of 
© treaſon,” 

From the tirne of this ſtatute; whetiever a peer has been convicted of any 
felony, for which a commoner might have the benefit of clergy, ſuch 
peer, on praying the benefit of this ſtatute, has always been diſcharged 
without burning or delivering to the ordinary: and there are a ſeries of 
precedents from lord Morley's caſe, 1666, till one in this reign as late as 
1765; and C. J. Treby fays, © the ſtatute 1 E. VI. exempts the peers con- 
© vict of clergyable felonies from burning in the hand, and virtually re- 
« peals the ſtatute, 4. 77. VII. as to ſo much; and the ſtatute 18 Eliz, re- 
„ quires burning in the hand only according to the ſtatute in that behalf 
© before provided: and there being no ſtatute then or now in force to 
© ſubject peers to ſuch brand, they are in ſuch caſe (upon the allowing the 
© benefit of the ſaid ſtatute of E. VI. which is as much as clergy without 
reading or burning) freed from diſcredit and other penalties of the fe- 
© lony, as much as commoners are by having clergy formally allowed, 
© and being burnt. Szate-7rials, Vol. V. 170.“ And he ſays, a peer 
* ſhall have this benefit without either clergy or burning, a clerk in orders 
© upon clergy alone without burning, and a lay-clerk not without clergy 
© and burning. 1b. 172—3.“ And l believe no body can diſpute but the 
law is ſo. The queſtion therefore is, whether a peereſs is not entitled 
to the ſame privilege ? and we are of opinion that ſhe is, | 

Peers is a word capable of including the whole body of the peerage, fe- 
males as well as males; and every perſonal privilege conferred on peers is 
by operation of law communicated to peereſſes, whether by blood or mar- 
riage, though only males are mentioned. As trial by peers, though only 
recognized in Magna Charta, as belonging to the male ſex, nec ſuper eum 
ibimus, nec ſuper eum mittemus, did by conſtruction of law belong to fe- 


| males, as appears by 20 H. VI. which is _ a declaratory Jaw ; ſo any 
t 


other perſonal privilege, granted or confirmed to peers generally, is com- 
municated to females, if it is of a nature capable of being communicated 
to and enjoyed by them; as trial by peers, freedom from arreſt : counteſs 
of Rutland's caſe : Moor 769, and 2 Co. 52. And if thoſe privileges are 
ſo communicated, as they certainly are, why ſhould not this given b 

1 E. VI. the conſequence of which is ſo reaſonable and agreeable to juſ- 
tice, that a female offender ſhall not undergo a greater puniſhment than 
a male of her own rank would do for a crime of the ſame fort ? But it was 
inſiſted at the bar, that between 1 E. VI. and 18 Z/iz. a peer found guilty 
of a clergyable offence ſhould be delivered to the ordinary as aclerk con- 


vict: and Staunford, 130, is quoted for that purpoſe, that by the words | 
of this ſtatute a peer ought to make his purgation ; and if ſo, he ought to 


be delivered to the ordinary ta be kept till he has made his purgation. 
That opinion of Staunford ſeems contrary to law in many particulars. 
The 1 E. VI. c. 3. had in effect ſuſpended purgation, even as to com- 
moners : therefore the legiſlature could never mean to introduce and eſtab- 
liſh purgation as to a peer, which Hobart ſays, 289, is no ordinance of 
the common law, but is a practice among themſelves, i. e. the clergy, 
© rather overſeen and winked at than approved by the common law :* 
and page 291, he ſays, the perjuries were ſundry in the witneſſes and 
* compurgators, in the jury of clerks, and the judge himſelf was not clear, 
© all turning the ſolemn trial of truth by oath into a ceremonious and 
formal lie.” It is not probable the parliament, intending a great di- 
ſtinction in favour of peers, ſo as to diſpenſe with reading — burning in 
the hand, meant to leave a peer a priſoner in the cuſtody of the ordinary, 
and to have his credit and capacity to acquire perſonal property, and en- 
joy the profits of his lands, to be decided upon in ſuch a mock trial; and 
in fact there is no inſtance in any of the law books, where a peer cans, 
victed of a clergyable felony has ever been delivered to the ordinary, or has 
made purgation ; and the juriſdiction of the ordinary to purge the clerk only 


relates to clerks in orders, or ſuch as the common law conſidered as 


clerks z and a peer not ug clerk, he could not make purgation, the 
ordinary having no juriſdiction over him; and the words here, have 


the privilege of clergy as a clerk convict that may make purgation, and 


« ſhall be adjudged, deemed, taken, and uſed for his firſt time only to 
© all intents, conſtructions, and purpoſes as a clerk. convict, and ſhall 
be in caſe of a clerk convict which may make purgation, do not im- 
port or direct that he ſhall make purgation; but give a peer the ſame 
advantage as a clerk convict who might make purgation, i. % an ab» 
ſolute Tilchbge from all further puniſhment; and the ſtatute, as to 
him, is to be conſtrued to be a pardon; and it feems moſt; probable, 
that peers never did make purgation; becauſe, as all who made purga» 
tion were to be tried by a jury of clerks, ſuch trial would be 3 
to their inherent privilege of being tried by their peers. Lord chief 
juſtice Hale, on this ſtatute (2 H. H. P. C. 376) ſays, I think, * it 
© was never meant that a peer of the realm ſhould be put to read, or 
+ be burnt in the hand, where a common perſon ſhould be put to his 
© clergy;” neither is it ſaid, that he mall be Gy his, praying 
all have the 


may have the benefit of his clergy in the firſt clauſe of the: ſtature: the 
other clauſe (ſhall be in caſe of a clerk conviet that may make purga- 


tion) is only for his ſpeedier 2 and ee hw = 17 
s objected, that the ſtatute 1 E. VI. 


to reſtrain the general clauſe. Rut it | 
c. 12, gives this privilege. only to lord and loxds- of the parlia- 
cer and peers of the realm having place and voice in ths 
h | tute. This expre 
place and voice in parliament, cannot mean to exclude 


rage, or to include biſhops, Who are lords of parliament 
ough not peers: and if tn οοũ0 ſhould confne- the beneſit of this 
Fatute to'thoſe only Zenz Ne in parliament,” it would exclude 

ho, by ſtature $0” Cor. II. Pat, as 


c. I, ate now rendered incapable of fitting” of voting in Tg 
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what makes it very plain is, that, in the Ath and th P. and M. c. 4, 
which takes away clergy from acceſſaries before the fact in murder and 
- ſeveral other offences, there is a proviſo that every lord and lords of the 


n parliament, upon every indictment for any of the offences aforeſaid, 


ſhall be tried by their peers, as hath been accuſtomed by the laws of | 


this realm. Here are the very words uſed in 1 E. VI. c. 12; yet it 

could never be doubted, but notwithſtanding thoſe words, peereſſes 

muſt be tried by their peers for offences againſt that ſtatute; and lady 

. Somer/er was tried by her peers for being acceſlary to the murder of Sir 

Thomas Overbiry, which was an offence againſt that very ſtatute. 

What gave rife probably to this ſtatute, 1 E. VI. c. 12, was another 

; ſtatute paſſed the fame year, c. 3. providing for the puniſhment of va- 
5 gaborids; by making them flaves for two years; in which act was a 
£ clauſe, that no clerk convict ſhall make his purgation, but ſhall be a 
flave for one year to him who will become bound with two ſureties to 

the ordinary to take him into his ſervice, and he ſhall be uſed like a 
vagabond; and a clerk attainted or convict, which by law cannot 

make his purgation, may by the ordinary be delivered to any man, who 


lawful to every perſon, to whom any ſhall be adjudged a ſlave, to put 
n ring of iron about his neck, arm, or leg. To avoid alt poſhble 
queſtion whether a peer could be ſubject to any of theſe proviſions, 

this act, 1 E. VI. c. 12, provides for their immediate delivery, on 
praying the benefit of this ſtatute, This ſtatute x B. VI. c. 3, was re- 

2 39 and 4th E. VI. c. 16, but was in force when 1 E. VI. c. 12, 

was made. The next ſtatute, 18 Eliz. c. 7. provides, that every per- 

fon which ſhall be admitted and allowed to have the benefit of privilege 

of his clergy, ſhall not thereupon be delivered to the ordinary, as has 

3 been accuſtomed; but, after ſuch clergy allowed and burning in the 
LS hand, according to the ſtatute in that Dehalf provided, ſhall forthwith 
5 — be enlarged 0 delivered out of priſon by the juſtices, before whom 


tt and peer and ' peers of this realm, having place and voice 


will give ſecurity to keep him as his ſlave for five nar ; and it ſhall be 
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fuch clergy ſhall be granted, that cauſe notwithftanding. Then follo 
the proviſo, that the juſtices, before whom any ſuch allowance g 
Clergy ſhall be had, ſhall and may, for the further correction of jv, 
perſons to whom clergy ſhall he allowed, detain and keep them i 
| priſon for ſuch convenient time as the ſame juſtices. in their diſen 
tions ſhall think convenient, fo as the ſame 8 not exceed one year 
impriſonment, This proviſo plainly relates only to thoſe perſons men. 
tioned in the clauſe, that is, ſuch perſons, as had been burnt in the 
hand according to the ftatute in that cafe made and provided, meanin 
4 H. VII. As peers therefore are not to be burnt in the hang, th, 
cannot be impriſoned; for thofe only are ta be impriſoned who Wo. 
been burnt in the hand; and the word, juſtices, is more properly ap, 
plicable to other courts of judicature than to this houſe, Th, 
2076. I. c. 7, cannot relate to this queſtion; for it relates to common 
perſons, and was intended to put women on the ſime footing with 
men, as to ſmall larcenies; and 3d and 4th W. and M. c. , does the 
ſame in all clergyable felonies. This ſhews the juſtice of allowing to the 
peereſſes the ſame benefit of 1 E. VI. c. 12, as peers have; and it is 
natural to ſuppoſe, that when the legiſlature were putting women of in. 
ferior rank on the ſame footing as men, they would have put peereſſes on 
the ſame ſ aoting with peers, had it not been conceived that the fame yji, 
9 were already extended to both. , 
pon the whole therefore, by flat. 1 K. VI. a peer convicted of a cle. 

gyable felony is intitled to his immediate diſcharge, without reading or 
burning in the hand, or being liable to impriſonment by 18 E/iz. 

This privilege, given by ſtatute, being ſuch as may be enjoyed by; 
peereſs, is by operation of law communicated to her, and puts her in 
the ſame ſituation as a peer; the conſequence of which is, that a peereß, 

convicted of a clergyable felony, praying the benefit of this ſtatutz 

is not only ' excuſed from capital puniſhment, but ought to be imme. 
diately diſcharged, without being burnt in the hand, or liable to u 
imprifonment. | t * 


* 
5 N 


xx XI. Proceedings against 


I. The trial at 


” * es =_ SY | * 
- ONDON, } E it remembered, That Edward Thurlow, Eſq; at- 
1 wit. 'torney-general of our preſent ſovereign lord the 
. N \ king, who for our ſaid preſent ſovereign lord the 
king proſecutes in this debalf in his proper perſon, comes into the court 
tk gur ſaid preſent ſoyereign lord the king before the king himſelf, at 
Weſtminſter, in the county of Middleſex, on Thurſday next after fifteen” 
days from the day of St. Martin in this ſame term, and for our ſaid lord 
; the king giveth the court here to underſtand and be informed, that John 
= "Horne, late of London, clerk, being a wicked, malicious, ſeditious, and 
=  _tdiſpoſed perſon, and being greatly diſaffected to our faid preſent ſove- 
_ Teign lord the king and to his adminiftration of the government of this 
— Kingdom and the dominions thereunts belonging, and witkedly, mali- 
ien, and ſeditioufly intending, deviſing, and contriving to ſtir up and 
_. excite diſcontents and ſeditions among his majeſty's ſubjects, and to alie- 
= nate and withdraw the affection, fidelity, and allegiance of his faid ma- 
| py jelty's —_— from his ſaid majeſty, and to infinuate and cauſe it to be 
beheved that divers of his majclly's innocent and deſerving ſubjeAs had 
= Seen inhumanly murdered by his ſaid majeſty's troops in the province, 
= colony, or plantation of the Mafſachuſets- Bay in New+England, in America, 
pHelonging to the crown of Great® Britain, and unſawfully and wickedly 
0 ſeduce and encourage his majeſty's ſubjeRs in the ſaid province, cdlo- 
ny, or plantation, to reſiſt and oppoſe his majeſty's government, on the 
- Eighth day of June, in the fifteenth year of the reign of our preſent ſove- 
| 5 he 7 lord George the third, by the grace of God of Great-Britain, France, 
Aud Ireland, king, defender of the faith, Ge. with force and arms at Len- 
—_— dm aforeſaid; in the pariſh of St. Aary-le-bow, in the ward of Cheap, 
wicked, maliciouſly, and feditiouſly did write and publiſh, and cauſe 
und procure to be written and publiſhed, a certain falſe, wicked, mali- 
<ious; ſcandalous, and ſeditious libel of and concerning his ſaid majefty's 
. government and the employment of his tr according to the tenor and 
'effe& following : © Wi Arm tavern, Cornbill, Tune 7, 1775. At a 


4 


„ 


Jonx Horns, Eſquire, on an Information in the King's Bench 


by the Attorney-General for a Libel, 4 July, and 19 and 24th of November, 1777. 


[Theſe proceedings were publiſhed by the defendant Mr. Horne from Mr. Gurney*s ſhort-hand notes. The firft part 
of them contains the trial of Mr. Horne at Guildhall, before lord Mansfield, in his court of 'nifi; priusfas chief 

Juſtice of the King's Bench at Guildhall. The ſecond part is an account of the proceedings in the court of King's 

Bench Weſtminſter, when ihe attorney. general moved for judgment agginſt Mr, Horne. } g 5 


Ovildhall (a) 


© during an adjournment, a gentleman propoſed th at a ſubſcription ſhould 
de immediately entered into by ſuch of the members preſent who might 
* approve the purpoſe, for raiſing the ſum of 10010. to be applied to the 
* relief of the widows, orphans, and aged parents of our beloved American 
* fellow-ſubje&s, who, faithful to the character of Englihmen, preferring 
death to ſlavery, were for that reaſon only inhumanly murdered by the 
bers Go (meaning his ſaid majeſty's) troops at or near Lexington and Cu- 

© cord, in the * net of Maſſachuſets (meaning the ſaid province, colo- 

ny, or plantation of the Maſſachuſers- Bay in New-BEngland, in America) 
© on the ningeenth of laſt April; which-ſum being ning ime collected, 
» 


it was theregpon reſolved that Mr. Horne (meaning\ himſelf the ſaid 
* Fobn Horne) do pay to-morrow into the hands of Meſſ. Brewnes and 
* Collinſon, on account. of Dr. Franklin, the ſaid ſum of 1004, and that 
Dt. Franklin be requeſted to 3 ply the ſame to the above-mentioned 
« purpoſe ; John Horne,” (meaning himſelf the ſaid Jahn Horne) in con- 
tempt of our ſaid lord the king, in open violation of the laws of this 
kingdom, to the evil and pernicious example of all others in the like cif 
offending, and alſo againſt the peace of our ſaid* preſent ſovereign lot 
the king, his crown and dignity; and the ſaid attorney-general of out 
faid lord the king for our Bid lord the king further gives the court here 
to underſtand = be informed, that the ſaid John; Horn- being ſuch pei- 
fon as aforeſaid, and again unlawfully, wickedly, and feditiouſly intend- 
ing, deviſing, and contriving as aforeſaid, afterwards, to wit, on the nin 
day of Fung in the fifteenth year aforeſaid, with force and arms at ondrn 
aforelaid, in the pariſh and ward aforeſaid, wickedly, malicioully, 2 
ſeditiouſſy printed and publiſhed, and cauſed and procured to be printed 
and publiſhed, in à certain news- paper, intitled, Tie Morning Chronic 
and London Advertiſer, a certain other falſe, wicked, malicious, ſcandi- 
lous, and ſeditious libel, of and concerning his ſaid majeſty's rovernment 
and the employment of his troops, according to the tenor — effect fol- 
lowing $*that"is to fay, © King's Arms tavern, Corubill, June 7, 1175; 


— 


r this day of ſeveral members f the Genſtiturional Saciety, 


— _ - 
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Healy; during an adjournment, a gentleman propoſed that a ſubſcrip- 
i end be immediately entered into by ſuch of the members preſent 
; ho might approve the pur poſe, for raiſing the ſum of 1co/. to be ap- 
. Ned do dhe relief of the widows, orphans, and aged parents of our be- 
— Amtrican fellow-ſubjects, who, faithful to the character of Hugliſb- 
| mitts referring death to ſlavery, were for that reaſon only inhumanly 
: murdered by the king's (again meaning his majeſty's) troops at or near 
( Lexington and Concord, in the province of Mafſachuſets (meaning the ſaid 
province, colony, or plantation of the Maſſac uſets=Bay in New- England, 
in America) on the nineteenth of laſt April; which ſum being imme- 
d diately collected, it was thereupon reſolved that Mr. Horne(again meaning 
a onſet? the ſaid Fohn Horne) do pay to-morrow into the hands of Meſſ. 
© Brownes and Collinſon, on the account of Dr. Franklin, the ſaid ſum of 
6.1004. and that Dr. Franklin be requeſted to apply the ſame to the 
: above-mentioned purpoſe; John Horne” (again meaning himſelf the 
(aid John Horne) in contempt of our ſaid lord the king, in open violation 
of the laws of this kingdom, to the evil and pernicious example of all 
"thers in the like caſe offending, and againſt the peace of our ſaid lord 
he king, bis crown and 1 7 * and the ſaid attorney-general of our 
aid lord the king for our ſaid lord the king further gives the court 
_ as aforeſaid, and contriving and wickedly and maliciouſly deviſing 
and intending as aforeſaid, afterwards, to wit, on the ninth day of June, 
in the fifteenth year aforeſaid, with force and arms at London aforeſaid, 
in the pariſh and ward aforeſaid, wickedly, maliciouſly, and ſeditiouſſy 
lid print and publiſh, and cauſe and procure to be printed and publiſhed, 
jn a certain Ae, intitled, The Londin Packet, or New Lloyd”s 
A z a certain other falſe, wicked, ſcandalous, malicious, and 
ſeditious libel of and concerning his ſaid majeſty's government and the 
employment of his troops, according to the tenor and effect following; 
that is to ſay, * King's- Arms Tavern, Cornhill, June 7, 1775. At a ſpecial 
meeting this day of ſeveral members of the Con/ituticnal Soctety, during an 
« adjournment, 2 gentleman propoſed that a ſubſcription ſhould be im- 
« mediately entered into (by ſuch of the inembers preſent who might ap- 
prove the purpoſe) for raiſing the ſum of 100 J. to be applied to the re- 
« lief of the widows, orphans, and aged parents of our beloved American 
( fellow-ſubjects, who, faithful to the character of E:glifhmen, preferring 
t death to ſlavery, were for that reaſon only inhumanly mutdered by the 
© king's (meaning his ſaid majeſty's) troops at or near Lexington and Con- 
ard, in the province of Maſfachuſes (meaning the ſaid province, colony, 
« or plantation of the Maſſachuſeis-Bay in New-England, in America) on 
t the nineteenth of laſt April; which ſum being immediately collected, 
© it was thereupon reſolved, that Mr. Horne (again meaning himſelf the 
« ſaid John Horne) do pay to-morrow into the hands of Meſſ. Brownes 
© and Gollinſon, on the account of Dr. Franklin, the ſaid ſum of 1004. and 
that Dr. Franklin be requeſted to apply the ſame to the above-mentioned 
mae; fern Horut (again meaning himſelf the ſaid Fohn Horne) in 
contempt of our ſaid lord the king, in open violation of the laws of this 
kingdom, to the evil and pernicious example of all others in the like caſe 
offending, and alſo againſt the peace of our ſaid lord the king, his crown 


our ſaid lord the king further gives the court here to underſtand and be 
informed, that the ſaid John ?. 64 being ſuch perſon as aforeſaid, and 
contriving and wickedly and maliciouſly deviſing and intending as afore- 
ſaid, afterwards, to wit, on the ninth day of June in the fifteenth year 
aforeſaid, at London aforeſaid, in the pariſh and ward aforeſaid, wickedly, 
maliciouſly, and ſeditiouſly did print and publiſh, and cauſe and procure 
to be printed and publiſhed, in a certain other news-paper, intitled, The 
Public Advertiſer, a certain other falſe, wicked, ſcandalous, malicious, and 
kditious libel of and concerning his ſaid majeſty's government and the 
employment of his troops, according to the tenor and effect following 
wat is to ſay, * King's- Arms Tavern, Cornbill, June 7. At a ſpecial meet- 
og this day of ſeveral members of the Conftitutional Society, during an 


'Tadjournment, a gentleman propoſed that a ſubſcription be immediately 
Centered" into (by ſuch of the members preſent who might approve the | 


purpoſe) for raiſing the ſum of 100 J. to be applied to the relief of the 
widows, orphans, and aged parents of our beloved American fellow-ſub- 
(ies, who, faithful to the character of Ergli/hmen, preferring death to 
ery, were for that reaſon only inhumanly murdered by the king's 
*(meaning his ſaid majeſty's) troops at or near Lexingtot#- and Concord, 
the province of Aaſſachuſets (meaning the ſaid province, colony, or 
"plantation of the Maſſachuſets-Bay in Net- England, in America) on the 
heteenth of laſt April; which ſum being immediately colleed, it was 
* Wereupon reſolved that Mr. Horne (again meaning himſelf the ſaid John 
" Hire) do pay to-morrow into the hands of Mefl. Brownes and 2 
*0n-the account of Dr. Franklin, the ſaid ſum of 100. and that Dr. 


ee (again meaning himſelf the ſaid John Horne) in contempt 
rear ſaid lord the king, in open violation of the laws of this kingdom, 
bile evil and pernicious example of all others in the like caſe offending, 
Against the peace of our ſaid lord the king, his crown and dignity : 
andthe faid attorney-geveral of our ſaid preſent ſovereign lord the king 
for our ſaid lord the king further gives the court here to underſtand and be 


eving and wickedly and maliciouſly deviſing and intending as afore- 
ad afterwards, to wit, on the ninth day of June in the fifteenth year 
Weid, with force and arms at London aforeſaid, in the pariſh and ward 
Wald, wickedly, malicibuſly, and ſeditiouſly did print and publiſh, and 
l procure to be printed and publiſhed, a certain other. falſe, 


e to underſtand and be informed, that the ſaid 70hn Horne being ſuch. 


anddignity : and the ſaid attorney- general of our ſaid lord the king for 


" Franklin be requeſted to apply the ſame to the abovementioned purpoſe; . 


nlomed, that the ſaid. Jobn Horne being ſuch. perſon as aforeſaid, and 
e 


meted, malicious, ſcandalous, and ſeditious libel of and concetming his 


Wmaelty's govemment and the employment of his troops, according 
wie tenor and effect following ; that is to ſay, King's Arms Tavern, 
ernbull, June 7. 2 meeting this day of ſeveral members of 
| 3 Society, during an adjournment, a gentleman propoſed 

a lubſcription ſhauld be immediately entered into (by ſuch of the 

5 preſent who might approve the purpoſe) for raiſing the ſum of 
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100. to be applied to the relief of the widows, orphans, and aged pa- 
rents of our beloved American fellow- ſubjects, who, faithful to the cha- 
rafter of Exgliſbmen, preferring death to ſlavery, were for that reaſon 
only inhumanly murdered by the king's (again meaning his ſaid ma- 
Jeſty's) troops at or near Lexington and Concord, in the province of Maſ- 

ſachuſet (meaning the ſaid province, colony, or plantation of the Maſſa- 

* chuſets- Bay in New- England; in America) on the nineteenth of laſt April; 

© which ſum being immediately collected, it was thereupon reſolved that 

Mr. Horne (again meaning himſelf the ſaid Fohn Horne) do pay to- 

* morrow into the hands of Meſſ. Brownes and gy on account of 

Dr. Franklin, the ſaid ſum of 100. and that Dr. Freittlin be requeſt- 

* ed to apply the ſame to the above-mentioned purpsſe; John Horne 

(again meaning himſelf the ſaid Fobn Herne) in contempt of our ſaid 

lord the king, in open violation of the laws of this kingdom, to the 

evil and pernicious example of all others in the like caſe offending, and 
allo againſt the peace of our ſaid preſent ſovereign lord the king, his 
crown and dignity ; and the ſaid attorney-general of our ſaid preſent ſo- 
vereign lord the king for our ſaid lord the king further gives the court here 
to underſtand and be informed, that the id oh Horne being ſuch perſon 
as aforeſaid, and contriving and wickedly and maliciouſly deviſing and in- 
tending asaforeſaid, afterwards, to wit, on the ninth of June in the fifteenth 
year aforeſaid} with force and arms at Londen aforeſaid, in the pariſh and 
ward aforeſaid, wickedly, maliciouſly and ſeditiouſly did print and publiſh, 
and cauſe and procure to be printed and publiſhed, a certain other falſe, wick- 
ed, malicious, ſcandalous, and ſeditious libel, in which ſaid laſt-mentioned 
libel are contained, amongſt other things, divers falſe, ſcandalous, ma- 
licious, and ſeditious matters of and concerning his Majeſty's government, 
and the employment of his troops, according to the tenor and effect fol- 

lowing; that is to ſay, * King's Arms Tavern, Cornhill, June 7. At a 

* ſpecial meeting this day of ſeveral members, of the Conſtitutional So- 

* ciety, during an adjournment, a gentleman propoſed that a ſubſcription 


who might approve the purpoſe) for raiſing the ſum of 100l. to be 
applied to the relief of the widows, orphans, and aged parents of our 
beloved American fellow- ſubjects, who, faithful to the character of 
© Engliſhmen, preferring death to flavery, were for that reaſon only in- 
* humanly murdered by the king's (again meaning his ſaid majeſty's) 
* troops at or near Lexington and Concord, in the province of Maſſachu- 
s ſets — the ſaid province, colony, or plantation of the Maſſacbu- 
« ſets Bay in New England, in America) on the 19th of laſt April, in con- 
tempt of our ſaid lord the king, in open violation of the laws of this 
kingdom, to the evil and pernicious example of all others in the like caſe 
offending, and alſo againſt the peace of our ſaid preſent tovercign lord the 
king, his crown and dignity : and the ſaid attorney-general of our ſaid 
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lord the king for our ſaid lord the king further gives the court here to 


underſtand and be informed, that the ſaid Fohn Horne being ſuch perſon 
as aforeſaid, and again unlawfully, wickedly, maliciouſly, and ſeditiouſly. 
intending; deviſing, and contriving as aforeſaid, afterwards, to wit, on 
the t4th day of Fuly, in the 15th year aforeſaid, with force and arms at 
Longon aforeſaid, in the pariſh and ward aforeſaid, wickedly, maliciouſly, 
and ſeditiouſly did write and publiſh, and cauſe and procure to be written 
and publiſhed, a certain falſe, wicked, malicious, ſcandalous and ſeditious 
libel of and concerning his ſaid majeſty's government and the employment 
of his troops, according to the tenor and effect following: I (meaning 
* himſelf the ſaid John Ehre) think it proper to give the unknown contri- 


© butor this notice, that I (again meaning himſelf the ſaid Jahn Horne) 


did yeſterday pay to Meſſieurs Brownes and Colinſon, on the account 
* of Dr. Franklin, the ſum of Sol. and that I (again meaning him- 
* ſelf the ſaid John Horne) will write to Dr. Franklin, tequeſting him 
to apply the ſame to the relief of the widows, . orphans,” and aged 
parents of our beloved American fellow- ſubjects, who, faithful to the 
character of Engliſomen, preferring death to ſlavery, were for that 
reaſon only inhumanly murdered by the king's (meaning his ſaid 
majeſty's) troops at or near Lexington and Concord, in the province of 
Maſſachuſets, (meaning the ſaid province, colony, or plantation of the 
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- 


« Fn Bay in New England, in America) on the toth of laſt 


* April; fobn Horne,” (again meaning himſelf the ſaid Fohn Horne) in 


contempt of our ſaid lord the king, in open violation of the laws of this 


kingdom, to the evil and pernicious example of all others in the like caſe 
offending, and alſo againſt the peace of our ſaid preſent ſovereign lord the 
king, his crown and dignity: and the {ſaid attorney-gener:l of our ſaid 
lord the king for our fai lord the king further gives the court here to un- 
derſtand and be informed, that the ſaid Fohn Horne being ſuch perſon 
as aforeſaid, and again unlawfully, wickedly, and ſeditiouſly intending, 
deviſing, and contriving as aforeſaid, afterwards, to wit, on the 15th da 97 
Fuly, in the 15th year aforeſaid, with force and arms at London forglaid; 
in thaperiſh and ward. aforeſaid, wickedly, maliciouſly, and ſeditiouſſy 
printed and publiſhed, and cauſed and procured to be printed and pub- 
liſhed, in a certain other news- paper, intitled, The Public Advertiſer, a 
certain other falſe, wicked, malicious, ſcandalous, and ſeditious libel. of 
and concerning his ſaid majeſty's goverament and the employment of his 
troops, according to the ehe following; that is to ſay, I (meaning 
* himſelf the ſaid Fobn Horne) think it proper to give the unknown con» 
* tributor this notice, that I (again meaning himſelf the ſaid Fohn Horne) 
did yeſterday pay to Meſſ. Brownes and Collinſin, on the account of Dr. 
* Franklin, the ſum of Fol. and that I'(again.meaning'himſelf the ſaid 
c 2 Herne) will write to Dr. Franklin, .requeſti 55 
« ſame to the relief of the widows, orphans, and ag 
« men, preferring death to flayery, were (for that teaſon only) inhumauly 
* murdered by the king's (again meaning his ſaid majeſty's) troops ator 


© near Lexington and Concord, in the province of Maſſachu/etz (meaning 
ay in New 


© the ſaid province, colony, or plantation of the Aa, 
- ohn 5 ( 


* England, in America) on the 19th of laſt Aprilz again means 


ing himſelf the ſaid Foby Horne) in contempt of our ſaid lord the king, in 


fl . 


open violation of the laws of this kingdom, to the evil and pernicious exe. | 
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ſhould be immediately entered into (by ſuch of the members preſent 
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king's (again meaning his ſaid 1 


\ 


ample of all others in the like caſe offending, and alſo againſt the peace of 


our (aid lord the king, his crown and dignity: and the ſaid attorney-gene- 

ral of our ſaid preſent ſovereign lord 7 

N the court here to underſtand and be informed, that the ſaid 
0 


e king for our ſaid lord the king 


Folm Horne being ſuch perſon as aforeſaid, and contriving and wickedly 
and maliciouſly deviſing and intending as aforeſaid, afterwards, to wit, 


on the ſaid 15th day of Fuly in the 15th year aforeſaid, with foree and 
arms at London aforeſaid, in the pariſh and ward aforeſaid, wickedly, 
maliciouſly ; and ſeditiouſly did print and publiſh, and cauſe and procure 
to be EY and publiſhed, a certain other falſe, wicked; malicious, 


ſcandalous, and ſeditious libel of and concerning his majeſty's govern- 
ment and the employment of: his troops, according to the tenor and effect 


following; that is to fay, © | (meaning himſelf the ſaid John Horne) think 


it proper to give the unknown contributor this notice; that I 
(meaning himlelf the ſaid Fohn Horne) did yeſterday pay to Meſ- 
© fieurs Brewnes and Collinſin, on the account of Dr. Franklin, the 
© ſum of 50 l. and that I (again meaning himſelf the ſaid Fohn' Horne) 
« will write to Dr. Franklin, requeſting him to apply the ſame to the relief 
© of the widows, orphans, aid aged parents of our beloved American 
© fellow-ſubjects, who, faithful to the character of Engliſhmen, preferring 
death to —— were for that reaſon only inhumanly murdered by the 

* at or near Lexington 
© and Concord, in the provinee of Maſſachuſets (meaning the ſaid pro- 
« vince, 1 and plantation of the MHaſſachuſets-Bay in New 
© England, in America) on the 19th of laſt April; John Horne (again 
meaning himſelf the ſaid John Herne) in contempt of our ſaid lord the 
king, in open violation of the laws of this kingdom, to the evil and per- 
nicious example of all others in the like caſe offending, and againſt the 
peace of our ſaid preſent ſovereign lord the king; his crown and dig- 
nity : whereupon the faid attorney-general of our faid Jotd the king, 
who for our ſaid preſent ſovereign lord the king profecutes in this behalf, 


prays the conſideration of the couft here in the premiſes, and that due 


roceſs of law may be awarded againſt him the ſaid John Horne in this 


half, to make him anſwer to our ſaid preſent ſovereign lord the king 


touching and concerning the premiſes aforeſaid, c. 
E. THURLOW. 


Friday, Fuly 4, 1777- 


A® ſoon as the court was opened, the ſpecial jury were called over : 
eleven only appearing, Mr. Attorney-General prayed a tales. The 
box containing the names of the common jury ſtanding open upon the 
table, the affociate took out a paper, and, fhewing it to Mr. Horne, 
aſked, if he had any objection to that man's bein Gora on the jury? 
Mr. Herne replied, * I object to that name, and for this reaſon: I 4. 

© fire that the box may be ſhut and ſhaken; and when that is done, I 


E 


© ſhall have no objection to any name.“ The box was 2 ſhut | 


and ſhaken, and a name drawn out; but another of the ſpecla 
coming into court, the taleſman was not ſworn. - 


The following ſpecial jury were ſworn. 


jury 


Joſeph Dalmer, Curſitor-Alreet, Merchant, 
25 Bull liy, "ala Tony Druggiſt, 
James Brant, Cbeaſ ſide, Silkman, 

| David Buffar, Cheapſide, Woollen-draper, 
William Waits, Fore-ſtreet, Goldſmith, 
Nathaniel Lucas, Fore-flrett, Merchant, 
William" Abdy, Oat-lane, Goldſmith, 
Thomas Smith, Milk-ftreet, Merchant, 
Thomas Brooks, Cateaton-ſtreet, Linen-draper, 
Matthew. Stanton, Aldermanbury, Warehouſeman, 
William Lo dd, Chrift-chur, b, Woollen-draper, 
Henry Morris, Fleet. ſtreet, Silverſmith, 


Then the information was opened by Mr. Buller. 
D Mr. Horne. My lord, with your lordſhip's permiſſion, I believe it is 


proper for me, at this time, before Mr. Attorney-General proceeds, to 


make an objection ; and to requeſt your lordſhip's deciſion concerning a 
3 practice in the procecding of this trial. Have I your lordſhip's 
leave ; | 
Lord Mansfield. Certainly. 
Mr. Horne. Gentlemen of the jury | 

Lord Mansfield. No. Not to the jury, If you make an objection to 
the EY of the proceedings, you muſt addreſs me, 


— 


Mr. Horne. 1 am well aware of it: and | hope that your lordſhip will, 
upon this and other occaſions, hear me before you ſuppoſe me to be in 
the wrong. I was not going to addreſs my argument nor my objection to 
the jury: if your lordſhip will oy permit me to requeſt their attention; 
becauſe I have frequently obſerved upon trials, that in all caſes almoſt, 
when application has been made to the judge to decide upon any objec- 
tion, the jury have been generally ſuppoſed to be in a manner out of 
court; and I therefore now addreſs myſelf to the jury, only to requeſt 
their attention, and for no other A 88 


Lord Man: field 


0 Very well, Go On. | 


Mr. Horne. Gentlemen of the jury, what I have ſai@ to his lordſhip; 


if you heard it, may perhaps make it unneceſſary. for me to addreſs you. 


Gentlemen, though what I am going 10 ſay to his lordſhip reſpects a 


matter of law and practice of the court, yet I meant to requeſt your at- 
tention, becauſe you may find perhaps that the deciſion may concern 
you to hear it.— My lord, I underſtand (and 1 think I fee good reaſons 
why it ſhould be ſo) that it is the uſual practice and wholſome cuſtom of 
the court, in trials of this kind, that unleſs the defendant examines wit- 


I  _. nefles in his defence, the defendant's anſwer cloſes the pleading : and it | 
's not the practice, in that caſe,” that { 


the counſel for the proferutun 
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ſhould oy: But, my lord, in the late trials of the printers, for pri 
ing and publiſhing the advertiſement now in queſtion, I obſeryeg tha 
Mr. Attorney-General claimed and exerciſed the peculiar privilege of . 
plying, notwithſtanding that no witneſſes had been called ſor the defer 
dant, My lord, with your lordſhip's permiſſion, I mean to ſubmit 8 
reaſons to lordſhip in ſupport of my objection to this claim of M. 
Attorney=Genera] in the preſent trial. ; 

Lord Mansfield, You come too early for the objection; becauſe g 
hs it if there is any foundation in it, ſhould be when he gets up . 
reply. 

Mr. Horne. My lord, I own 1 did expect that Mr. Attorney-Gene 
ral would urge ſomething of that kind againſt what I have ſaid, | jg, 
ped, expecting that anſwer from him; becauſe, my lord, he may, hs 
likely, imagine it to be a part of the duty of his office to baffle me | 
any manner, and to take all advantages which he can, whether fair or 
unfair, againſt me, and to obtain a verdict againſt me by any meas... 
there are reaſons why he ſhould attempt to do ſo;--and therefore, I on 
[ expeQed that the attorney»general would have urged that againſt me. 
But, my lord, I apprehend; with great ſubmiſſion, that this, and thi 
—— is the proper moment— 

ord Mansfield, Mr. Horne, I will do ſo far for you. If the defence 
that you are to make, may in any manner be guided or governed by, 
knowledge, whether the attorney-general has or has not a right to f. 
ply ; if Mr: Attorney-General acquieſces in it, I have no objection 1, 
your being apprized how it ſtands beforehand ; becauſe otherwiſe i 
would come after you had made your defence: and if you mean to cal. 
culate your defence in ſome way different, upon the expectation of his 
having or his not having a right to reply, I will willingly (I dare 6% 
the attorney-general makes no objection to it) hear you upon that point 
now. 
Mr. Attorney-General. None in the world. 

Mr. Horne. Your lordſhip has hit upon one of the very reafons that! 
was going to lay before you. But, my lord, I had rather that this ha 
come as a matter of 3 than as an acquieſcence from the attorney. 
oo 3 becauſe J ſuppoſe that every defendant, who ſhall hereafter 

and in my fituation, will have the ſame right; and, if it comes as ; 
matter of favour from the attorney-genera}; thoſe for whom 1 am much 
more concerned than myſelf, may not perhaps meet with that gentect 
acquieſcence. However, I thank the attorney-general. I ſha} beg then, 
my lord, at preſent to make my objection, I am ſure I ſhould hay 
been permitted to make it, becauſe the arguments which I had to uſe 
would have been ſuch as would more particularly have afſccted your 
lordſhip's mind. If then I am permitted, I ſuppoſe that I am now to 
obje to the right of reply. " 

Lond Mansfield. You are now to object to the right of reply. 

Mr. Horne. My lord, if I ſhould forget any thing upon this occaſion, 
ſo new to me, and make any miſtakes, I ſhall beg leave to refreth my 
memory with what I have written down. My lord, I have been taught 
by the beſt authorities, that the eſtabliſhed practice and approved rules of 
the court are ſo, only becauſe they are reaſon, and reaſon approved by 
long experience; and they obtain as rules and practice only for that 
cauſe, My lord, I believe I ſhall not be contradicted by your lor«ſhip, 
when I aver, that it is the eſtabliſhed practice and approved rule of the 
court, in trials of this kind (where the attorney- general does not proſe- 
cute) that if the evidence brought for the proſecution is not controvert- 
ed by any other evidence on the part of the defendant, but the fact, as 
far as it depends upon teſtimony, taken as the proſecutor's evidence left 
it ; that then the defendant's anſwer cloſes the pleading. And this, my 
lord, has obtained and been eſtabliſhed as the approved rule and practice 
of the court, becauſe it is ſuppoſed the method beſt calculated for tte 
obtaining of juſtice ; that is, for the conviction of the guilty and the ac- 
quittal of the innocent; for both are to be regarded : and when that is 
done, then only, I ſuppoſe, is juſtice done. Now, my lord, the reaſon 
of this practice is not, like ſome others, fo covered over by the ruſt of 
ages, or diſguiſed by the change of circumſtances, as that it ſhould be 
difficult now to diſcover it. On the contrary, it is, to my underttand- 
ing and apprehenſion, as plain and evident now as it was the firſt day that 
it was introduced. But that is no part of my buſineſs to enter into : the 
reaſon of the practice it does not belong to me to give. It is ſufficient 
for me to ſay that ſuch is the practice, and being the practice, it mult 
be ſuppoſed the beſt method of obtaining juſtice. Then, my lord, [ 
humbly ſubmit it to your lordſhip, that if this is the beſt method for ob- 
taining of juſtice, a contrary method muſt be attempted for ſome other 
end ; and that end muſt be injuſtice, or the en of the accuſed 
by any means, My lord, the practice, and this exemption from it, 
which Mr. Attorney-General claims, cannot both ſtand : one or the 
other muſt be given up; becauſe they cannot both be the beſt method 
and moſt likely means for the obtaining of juſtice.” Now, my lord, that 
the king, or that the attorney-general in his name, ſhould be permitted to 
purſue any other method or practice than that: eſtabliſhed method whici 
is beſt calculated for the obtaining of juſtice, ſeems to me compleat!y 
abſurd. * For the king, ſuch as the law and ſuch as reaſon conceive him, 
can have no other intereſt but in the obtaining of juſtice, impartial 
juſtice. And if it was poſſible, my lord, to conceive a king even with 
a leaning or an inclination on either fide, it muſt rather be that his ſub- 
jects ſhould be found innocent than guilty. But this claim of Mr. At. 
torney-General, my lord, abſurdly ſuppoſes the contrary ; and that the 
king has an intereſt in their being convicted; and that therefore ear 
and readier means, and greater means, are to be allowed to the king 
for obtaining a conviction, than are allowed to any other perſon, 
equal or my inferior. And yet, my lord, I muſt acknowledge that the 
claim which I am now 22 to, is not a new one. My lord, in tte 

igh of James the ſecond, that man (for he never was for one moment 
4 ling) claimed the peculiar right, eee, zower of diſpenſing 


with the laws of the land. Sir Zdward Herbert, the chief juſtice 1 
thoſe days, and the other judges decided in favour of that claim. 5 
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+ of juſtice are eſſential to juſtice itſelf.” And, my lord, the forms and 


| laws are made to bring criminals and offenders to juſtice z but the forms 


to reply. I ſhall then reſerve that power to myſelf to ſpeak as freely of 


no ſuch rule, that in no caſe a private proſecutor or private plaintiff 


chſſary. No authority at law has been quoted to the contrary. A party 


| God my lord, the glorious Revolution—(and T call it ſo: it ſhall not 
have leſs praiſe from me becauſe it is now grown uncourtly)—the glo- 

us Revolution put an end to that iniquity. Unfortunately for this 
ek the principles which produced that and many other ini- 
dite are now again revived and foſtered; and amongſt many other moſt 
ſhameful doctrines, this doctrine of diſpenſing power is now revived again 
—under another ſhape and form indeed; but it is the ſame power, It is 
not a prerogative to diſpenſe with the rules and methods of proceeding; 
that is, my ſord, to diſpenſe with the laws: for the rules and methods of 
| roceeding (and I have heard your lordſhip ſay it in other caſes) are parts 
if the laws of the land. My lord, I have been told (and that by a greater 
air than any almoſt that now lives) that © the methods and torms 
ods of proceeding are particularly that tender part of the laws 


meth alculated for the protection of innecence. My lord, the penal 
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and methods of proceeding of the courts of juſtice are appointed ſingly to 
diſtinguiſh the innocent from the guilty, and to protect them againſt 
exorbitant power. My lord, in the caſe of this particular privilege 

hich the attorney-general claims, I think I could ſpend a day in ſhew- 
i how many received legal maxims and truths it violates: for truth is 
4 ſuch a nature that it has a thouſand branches ifluing from it; and 
{alſhood, let it be as careful as it can, will run againſt tome one or 
other of them. 1 do really believe 1 could fairly ſpend a day in ſhewing 
the abſurdity of this claim. But yet, to my great diſadvantage and my 

tent forrow, when, in the late trial of the printers, the defendant's counſel 
objected to this claim of Mr. Attorney-General, your lordſhip inter- 
fered haſtily, and ſaved Mr. Attorney-General the trouble of vindicating 
his claim. Your lordſhip ſaved him from the embarraſſment he would 
then'have found, and which I am confident he will now find, to produce 
one fingle argument of reaſon or juſtice in behalf of his claim: and this 
our lordſhip did by an abſolute overbearing of the objection, without 
even permitting an argument, And, my lord, that is a very great diſ- 
advantage to me, as well as it was to the defendant in whoſe caule he 
made it: for, my lord, the very ingenious counſel—(I beg the gentle- 
man's pardon for attempting to diſtinguiſh him by that epithet ; there is 
no want of ingenuity at the bar)—but the very honeſt counſel who made 
that objection, would have been able to ſupport it in a very different 
manner from any in which I can expect to do it. My lord, the trial may 
take up ſome time; therefore I will no longer hold you on this objec- 
tion, I ſhall reſerve to myſelf the right, which J did exerciſe in con- 
demning the action of the king's troops (which [ did then call, and do 
fill, and will to-morrow call, becauſe contrary to law, a murder) ſo I ſhall 
reſerve it to myſelf, and not now take'up more of the time, to ſay what 
1 ſhall think proper by argument and reaſon on the deciſion of your lord- 
ſhip 3 which deciſion mutt come after your lordſhip ſhall have heard the 
attorney-general's anſwer, and my reply :—for I take it I have a right 


it as 1 ſhould do of any other indifferent action in the world, | 
Lord Mansfield. There is no occaſion for Mr. Attorney-General to 
ſay any thing. I am moſt clear that the attorney-general has a right to 
repl if he thinks fit, and that I cannot deprive him of it; and there is 


ſhall not reply, if new matter is urged which calls for a reply; new 
queſtions of law, new obſervations, or any matter that makes a reply ne- 


that begins has a right to reply; there is not a State Trial where the 
folicitor-general or the attorney-general have not replied; and I 
know of no law that ſays in any caſe the proſecutor may not reply, But, 
for the ſaving of time, rules by uſage of the bar are received. Two 
ntlemen don't examine the ſame witneſs, but yet they do very often. 
hey don't reply when there is no evidence for a defendant, and nothing 
new to make it neceſſary to reply, then they don't do it; but if a queſtion 
of law y was ſtarted, which nobody thought of in the beginning, they do 
it then: then they have a right to reply, and muſt reply, for the ſake of 
juſtice ; and therefore I apprize Mr. Horne that the attorney-general 
certainly has a right to reply. 

Mr. Horne. Your lordfhip muſt be very ſenſible how untoward is my 
fituation in this caſe. This is only a repetition of what happened before; 
if your lordſhip will thus do the buſineſs of Mr. Attorney-General for 
him. My lord, you now take from me what you give to him; you 
take from me that right of reply which by the practice of the court I have, 
whilſt you give to him that right of reply which by the practice of the 
court he has not. I have a right to rept to the attorney-general's an- 
er to my objection, but I have no right to reply upon the judge. I 
beg the attorne general may do his own buſineſs, He is full of reaſon 

argument, He ſmiles. Indeed he well may. My lord, he can ſurely 
prove the juſtice of his claim himſelf, if there is any in it. My lord 

Lord Mansfield. Sir—heaf=Y our proper reply to the judgment I have 
given is a motion to the court ; I never here decide. —lIr is ſpeaking to no 
purpoſe. to perſuade me where I. have no doubt. The attorney-gene- 
dere will be of the ſame opinion with me. But your proper reply to 
is a motion to the court; and if the ring him to reply is againſt 
lay, it is an irregularity in the trial, for which the verdict will be ſet 

Tou will have a remedy. | 

Mr. Horne. O, my lord, 1 have already ſuffered under your. lord- 
Mees directing me to remedies. The moſt cruel of all poiſoners are thoſe 
Who poiſon our remedies. Has your lordſhip forgotten ?---I am ſure 


el. My lord, 
this matter of reply I know ſo well to be the practice, not only from the 
itelligence I have had upon that ſubject, but from that very trial at 
ers, on the action brought againſt me by the preſent lord Onfo. 
MyTord, I could then have contradicted his evidence, I will juſt mention | 
er three particulars in this caſe.---It'was the moſt ſcandalous one 


bur to be tried before your lordſhip for a pretended li 
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[T Wye not forgotten that I have, once before in my tity had the 


er came before a court,---(Your lordſhip'cannot forget the parti · 
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culars in that trial.) I was proſecuted by him for a libel, On the firſt 
action which he brought, I obtained en nonſuit. Upon that, a freſh action 
was brought. Jo that freſh action (in order to try it in Surrey, where 
the plaintiff had his influence) in chat freſh action, words ſpoken a year 
or two before were added, words of a different nature, and upon a dif- 
ferent ſubject. We came to trial before your lordihip, and J do re- 
member ſome very ſtrong caſes (which indeed I intended to have pub— 
liſhed) of your lordihip's practice in that trial. But, my lord, however 
impatient I may be thought to be, I am very patient under perſonal in- 
juries. I have never complainedof the practices uſed againſt me on that 
trial, nor of the miſtakes (to ſpear. gently) which your lordſhip made. 
Your lordſhip then told me, as now, that I ſhould have a remedy— 

Mr. Attorney-General. I beg leave to object to this way of proceeding 
in a trial, What can it be to the iſſue that is joined in this cauſe, any 
part of the hiſtory of what related to the trial at Guildford ? 

Lord Mansfield, If I remember right, you had a remedy there, for 
it was determined not to be actionable. | | 

Mr. Horne. True, my lord; but it coſt me 200 l. The remedy was 
almoſt as bad as the verdict would have been. 

Lord Mansfield. There mult be an end. 

Mr. Horne. Not of this objeQtion. 

Lord Mansfield. No; an end of going out of the cauſe. You muſt 
behave decently and properly. 

Mr. Horne. I will ſurely behave properly. 

Lord Mansfield, This is over,---I tell you beforchand, I apprize you 
of it (which is going out of the way) that it is not in my power to de- 
prive the proſecutor of replying, if he ſees cauſe to deſire it. 

Mr. Horne. Now then, my lord, I entreat you to let me decently tell 
you of the ſituation you put me into. When ! offer to prove by argu- 
ment the right which I have to make my objection at this time, your 
lordſhip kindly ſtops me, and takes it for granted. Then, afterwards, it 
ſeems, it is you who apprized me, You tell me you have, out of the 
rule, apprized me: yet, becauſe | accepted that which 1 knew 
to be my right as an appriſal which you were willing to give me, 
not meaning however to preclude myſelf from the argument, your lord- 
ſhip makes uſe of my acceptance of this appriſal to defeat my objection. 
Firſt, your lordſhip interferes to ſave Mr. Attorney-General from at- 
tempting to give a reaſon, which you both know he cannot give; and 
then Mr. Attorney-General gets up to ſave your lordſhip in his turn, 
and to ſtop me from explaining your lordſhip's conduct. Thus between 
your lordthip and Mr, Attorney-General, a defendant is in a bleſſed ſitua- 
tion! (Here ſome promiſcurus altercation enſued, after which Mr Horne 
proceeded.) hat | was ſpeaking of was merely this; that the practice 
——( Here again ſome interruption) 1 was going to ſhew your lordſhip (in 
anſwer to what fell from you, and not diſtinct from this cauſe, nor from 
what your lordſhip had ſaid) I was going, and decently going, to ſhew 
your lordſhip, that it was the practice of the court that the proſecutor 
ſhould not reply unleſs evidence is called for the defendant. I was go- 
ing to ſhew it to your Jordſhip from my own particular caſe before your 
lordſhip at Guildford, and that I ſuffered under it conſiderably; and I 
mentioned the inſtance, I am ſure that is not wandering from the point, 
when your lordſhip has ſaid, that it was not the practice of the court. 
If the attorney-general had ſaid ſo, I ſhould have had a right to reply to 
him. But I muſt ſay, as before, if your lordſhip is to do the attor- 
ney-general's buſineſs, and ſo cut off my reply, and then Mr. Attor- 
ney-General is to get up and ſay, This has nothing to do with the cauſe ; 
between the chief juſtice and the attorney-general, what am I to do? 
My lord, I beg leave to mention to your foraſhip, that if the attorney- 
general had ſaid truly, and that I had wandered from the caſe, it would 
not be wonderful if I, unuſed to theſe matters, ſhould wander a little; 
and your lordſhip ſhould have ſome indulgence to my ſituation, My 
lord, I was going to mention to your lordſhip my own caſe : all I know 
of law is from my own caſe, and from what I have been a witneſs of 
myſelf, I, in that caſe, at Guildford, did ſuffer a falſe evidence to pro- 
cure (by your lordſhip's miſtaken direction) a bad, falſe verdict; be- 
cauſe I was told by my counſel (ſome of the firſt counſel in this coun- 
try) that the words themſelves were not actionable ; and therefore, tho 
I could have proved by gentlemen in court that the words ſworn againſt 
me were not ſpoken by me; yet my counſel told me it was better for 
me to let thoſe words go as proved, than, by calling evidence, to give to 
the proſecutor a right of reply, which otherwiſe he would not have: 
therefore I ſuffered the words to be-ſuppoſed to have been ſpoken, ra- 
ther than to give to my adverſary a right to a reply. But now I find he 
had that right without my calling evidence; that is, I am told ſo by 
your lordſhip, though I have been told otherwiſe by all the counſel and 
all the trials I have ever been at. My lord, as for quoting laws for the 
practice, I hope your lordſhip does not expect me to quote law in a 
matter of practice, and indeed in hatdly any other matter, except the law 
that I have learned from your lordſhip; I was a conſtant attender of your 
lordſhip ſome 3 ago, and I have gathered from your practice ſome 
things which I take to be, and ſome which I take not to be maxims of 
law. Now, in that caſe I mentioned at Guildford, I ſuffered words to gi 
as proved, which I could have diſproved-- and there are gentlemen” In 
court now who know the fact, and would have been the evidences 1 
ſuffered words to go as proved, becauſe I would not give the proſecutor a 
right to reply. Your Lordſhip — the jury to find à verdict for the 
words; and your lordſhip ſaid, if your direction was miſtaken (becauſe 
my: counſel had * that the words were not actionable) your lordſhip 
told my counſe]--(he publiſhed a pamphlet afterwards:--he was much hurt 
at it) you ſaid that what he had advanced ſurprized you; that it was new 
law; ſuch as you had never heard before---(he was much hurt at it; he 
felt it: he was hurt at your lordſhip's declaration ; he publiſhed a 
pamphlet afterwards addreſſed to your lordſhip, which I am ſure you 
muſt remember). My lord, in conſequence of your lordſhip's difee- 
tion, a verdict was given againſt me ſor 400 /.z and you ſuid, if you ,] 
miſtaken in your directions, that I had a remedy; T need only/appeal 45 5 
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it in derogation of them; no doubt but he could have writ a better 


D inſult upon the laws.“ Sometimes a libel is covered (though thinly 


mean to make any obſervation, upon the meeting during an adjourn» 


| 9 anyention—but a device to introduce that which follows) * a gentleman 
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the remedy was'almoſt equal to the verdict. The verdict was ſet aſide, 
that is true; but your lordſhip knows that a verdict makes the defendant 
pay his own coſts. I ſhould have had the coſts, if the verdict had not 
. given againſt me. What ſort of remedies are theſe, that are worſe 
than the fair honeſt puniſhment that can be inflicted upon the charge ? 
Therefore I do intreat that your lordſhip will not ſend me to remedies 
which I hardly know how to take; eſpecially as I have always found that 
ſuch kind of remedies from your lordſhip are like giving a man a wound, 
and then telling him where he may find a'plaiſteri it is not a thing that 
I ſhould wiſh todo, nor would your lordſhip like to ſuffer. And as your 
lordſhip ſays that no law has been quoted to prevent his reply, I intreat 
that I may hear from Mr. Attorney-General, or from yourſelf, that law 
that gives him a right to reply. 5 
Lord Mansfield (to the attorney- general). Go on with the trial. f 
Mr. Horne. I ſhall hear no reaſon then from either of you? Well! if 
ſo, I muſt ſubmit under it. 


Mr. Atorney-Gtneral, 


My lord, and gentlemen of the jury, there is nothing in this caſe (unleſs 
the behaviour of the defendant ſhould conſtitute that ſomething) that 
dan make it at all different from the moſt ordinary caſe of a plain delin- 
uent in a moſt groſs offence being brought before a court of juſtice. 
1 have looked round with a degree of examination to ſee if I could ſee 
+ whether there was one amongſt the numerous byſtanders that I ſaw here, 
who had conceived a favourable impreſſion from ſo extraordinary an in- 
terpoſition as one has heard to-day. I certainly ſhould not riſe to take 
off or repel looſe ſlander ſcattered about without being pointed at any 
one individual particularly, much leſs ſhould I take notice of that fort of 
"Nander which, affecting to point itſelf, only diſgraced itſelf in the man- 
ner of that affectation. For my own part, | ſhould think I was ſtooping 
exceedingly. below that character and that ſituation in the world which 
1 hope I am entitled to, if 1 were to ſet myſelf to defend my own peculiar 
part from any aſperſions that have been thrown upon me. It is the duty 
of my office to proſecute with integrity thoſe whom, according to the beſt 
of my judgment, I believe to be fair objects of proſecution. It is the 
duty of my office, as far as I can govern that duty, to conduct the pro- 
ſecution with the utmoſt clearneſs and the fulleſt honour. And if I have 
taken a part in this, or in any proſecution that any man can fairly ſtand 
forth, in a manly ſtyle, and challenge directly and pointedly, let it be 


challenged, and let me be called upon to anſwer it. But to be told that T | 


tand here ready to take all manner of advantages, fair or unfair, againſt 
the delinquents whom I call into juſtice, it is a ſort of aſperſion below 
refutation; and I will not ſtoop to take notice of it, unleſs it would 
.condeſcend upon ſome particular act in my conduct that makes me an 
object of that ſpecies of animadverſion. Whether I am or whether I am 
not to reply in ſuch a cauſe as this, it is, in this moment of it, not only 
not ſo much irregular to advance it, as impoſſible to foreſee, When 1 
read over the caſe, when I conſider the effect of it, I cannot foretel the 
ſlighteſt occaſion to trouble you by way of reply; for of all the plain and 
ſimple matters that ever I had occaſion to lay before a court of- juſtice, 
there is the leaſt degree of complication in that which I am about to ſtate 
to you now. WA: > ru 44 
his is an information brought againſt Mr. Horne for being the author 
and the original publiſher of this libel. The crime that | put moſt upon 
is that which I ſtated laſt, that he was the original publiſher of this [:bel. 
It is in that reſpect that his crime appears to me to differ moſt from thoſe 
that have been called into juſtice before. The-circumſtance of his name 
being printed at the bottom of the libel was an additional aggravation in 
this reſpect, becauſe it ſcemed to imply a bolder inſult upon manners and 
decency, and the laws of the country, than a ſimple publication of a libel 
without that name would have been. It ſeemed to imply, becauſe, while 
that name lay hid behind the printer of the paper, the ſtouteſ champion 
for ſedition could not have defied the laws with greater ſecurity ; for, 
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the court! Thad a remedy. What ſort of a remedy ? The expence of , © propoſed that a ſubſcription ſhould be entered into by ſuch of the 


members preſent who might approve of the ſame, for the purpoſe of 
* raiſing the ſum of 100 l. to be applied to the relief of the widoys, q. 
* phans, and aged parents of our beloved American fellow-ſubje&s, yy, 
faithful to the character of Enxgliſbmen, preferring death to {l;yg,/ 
© were for that reaſon only inhumanly murdered by the king's troops? 


. — Murdered by the king's troops | What kind of palliation ( U uſtification 


it is abſurd and nonſenſe to talk of) but what kind of palliation can be 
given to the charging men with the crime of murder, by writing again 
them in a news-paper? Is it to be laid down for law, or a thing to be 
tolerated in a civilized country, that crimes of the moſt heinous ſort ſhall 
be imputed to men by a public reviler in a news- paper, who yet dare 
not ſtand forth as an accuſer ? Is that to be tolerated in a civilized coun. 
try, the writing againſt men that they are guilty of murder who are not 
to be accuſed of that crime? Is it to be tolerated in a country where 4, 
orderly government prevails, and while the form of government ſubſilts 
| to write againſt the tranſactions of that government, as if {tained with yj 
the crimes under heaven, and calculated for no earthly purpoſe but 9 
committing thoſe crimes ? To ſuppreſs liberty (the only object for which 
government is or ought to be erected) to ſuppreſs that liberty by th, 


| means of murder, is imputed to the tranſactions of the government of the 


freeſt country now under heaven! and it is called liberty to do that! 
whereas men muſt be ſhort-ſighted indeed, a man muſt be drivelling like 
an idiot that does not ſee that the maintaining of regular government i; 
the true, the only means of maintaining liberty. Is it liberty to put 
the characters of perſons, the properties of every individual, under the 
tyrannous hand of anarchy, and of every man that thinks proper to ſeize 
them uncontrouled by law ? Is that liberty? And is there any one hy. 
ſtander of the moſt ordinary underſtanding that hears me now fpeak, that 
has ſo groſs an underſtanding as to imagine that he would be more free 
if it were in the power of any man that thought proper to revile his cha. 
rafter? (which is the queſtion which is now immediately ſubjected to 
you) or to injure him in his perſon or fortune, or in any other manner 
whatever? This therefore is not to be coloured, as far as I can foreſee, 
by any kind of argument whatever. The nature of the libel is too groſs 
to be commented upon; it does no. honour to any body that has been 
concerned in making it. "I 

I ſhall content myſelf with proving the fact of this paper having been 
written, of this paper having been publiſhed originally by Mr. Horne; 
and the coneluſion to be made upon that is too obvious a one, and too 
broad a one, for me to foreſee at leaſt any kind of difficulty about it. 
It was my duty to lay it before you. I, charged with the duty of my 
office, have brought it here; it is your duty to judge of it. You, 
charged by the oath that you have taken, are to determine upon it, If 
you can be of opinion that this licentiouſneſs is fit to be tolerated, ac- 
cording to the old and eſtabliſhed laws of this country; if you are cf 
opinion that the fact is not proved upon the defendant in the manner in 
which it is ſtated by the witneſles ; it will be your duty, your oaths will 
bind you to acquit him: but if the fact ſhould be proved, if it ſhould 
ſtand as clear as to my judgment and apprehenſion it now ſtands, you 
will be conſtrained by the ſame neceſſity of duty, and by the additional 
ſanction of an oath, to entertain exactly the opinion of it which I hate 
found myſelf conſtrained to entertain. 1 have no wiſh (I did not know 
Mr. Horne) 1 have no wiſh to proſecute anyone individual; nor have 
been defired, if I had ſuch a wiſh, to proſecute him. And I hope! 
may add, that u de/ire could have compelled me to proſecute a man whay 1 
myſelf had not thought guilty, notwithſtanding any thing that has been 
ſaid on the contrary fide, I go upon the evidence as it is in my poſſeſ- 
ſion ; I go upon the evidence as it is in my power to produce. If there 
be any evidence on the other fide, and if that is ſufficient to refute the 
imputation which the evidence that I have to produce lays upon him, 
I ſhall be as ready to examine that with exactly the ſame degree of can- 
dour, and, I hope, of uprightneſs, as I have done the preſent, My duty 
is done by laying the matter before you, Your duty, I am ſure, will be 


though it flood in capitals upon the front of many thouſand pages, yet 
it was as inſcrutable as impoſſible for me to follow, as if the name had 
not appeared upon the paper at all. For the reſt of it, I put it upon the 
publication, chiefly becauſe that ſeems to be the whole object and drift 
of the compoſer of the libel: for as a compoſition it is abſolutely no- 
thing. 1 do not mean to ſpeak of it by way of derogation from the 
parts and talents of the ingenious gentleman (whoſe parts and talents 
4 never heard ſo much of as I have done to-day) I do not mean to ſpeak 


thing: but his underſtanding was induſtriouſly let down and ſuppreſled:; 
and the very purpoſe of this writing was to make it ribaldry and traſh, 
For the intention of it was (as it appears to me) the intention of it was 
nothing more than to defy the laws and juſtice of the country, proelaim- 
ing, as it were, thus: either puniſh this libel, or confeſs that there are 
no laws in the country by which a libel can be puniſhed. Others have 
entertained ſufficient malice againſt this country; others have been 
anxious enough to excite ſedition; but this is written chiefly with the 
Purpoſe of telling mankind— Thus I dare do! I dare inſult the laws 
Without having any earthly thing to ſtate to the public, except an 


* 


covered enough) with the pretence of informing manking, or of diſcuſſing 
public ſubjects. for the uſe of mankind; here is not even the affectation 
f giving information: here is nt even the affectation of diſcuſſion: 
but the writer tells you in ſo many blunt words _ no kind of mean 
ng. in the world, but to convey reproach and ſcandal) that the per- 


and the perſons who employed them conſequently involved in the ſame 
wilt, For what is the nature of the libel that is publiſhed—* King's 
Arm tayern—Ac a meeting held during an adjournment' (I did not 


ntleman propoſed that a ſubſcription ſhould be entered 


K 9 


ſons Who were employed by the government are guilty of murder; 


done to your own honour and the ſupport of public juſtice by the verdid 
you will give upon the occaſion. 7 gs 


Evidence for the proſecution. 
To W 11.80N, ſworn, 
Examined by Mr. Solicitor General. 
Mr. Solicitor Gand Look at thoſe apers. Ty ; 
(Te ſeveral . from which the advertiſements were printed in 


the news-papers. The witneſs inſpecis them), 
| 5 Do you know whoſe e thoſe papers are? 


They look like Mr. Horne's hand- writing.  & oY 
2 Do you know Mr, Hen! . + 
,;; M 4,havg eehim write. I gt 4, 
4 Do you take theſe to be his hand- writing? 

They are like his hand- writing. I will not upon my oath ſay thut 
they are his hand- writing; Þ believe that they are. | 
(The manuſcripts of the. two advertiſements read in court.) 


1 


Hrn SAMeson WooDFALL, ſworn, 
" (a 2 $4 . Y r „ Y b 


1 5 12770 Examined by Ar. Wallace. F 


9 4 
4 A 
3 


— 
1 * 
* 


2: What buſineſs are you? | | | 6 
ae | und FO 3 
N. Do you print any news-paper ?—. Les. . 


ne 


Ls 
* 


1 ? 


What paper? | 
H. The Public Advertiſer. 1 : 
Mr. Wallace. Look at theſe two papers 


(having ile witneſs the mow 


nt) 2a | 
ie is I conceive to be a device - not a very rich one in point of feripts of the advertiſements, The witneſs inſpects the manuſcript /. 


E Have you ever ſeen theſe papers OT Pn" 2. Wha 


_—TI 


4 


fu 


fir 


— (gy 


* r e ow JF hunks 


A. I cannot ſay I recollect the reaſon. 


© ©. Read that part (pointing a part out) read from & In ptovincial con- Was it accordingly inſerted in thoſe papers? | 
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. When did you ſee the firſt of them F 2. Pray wo was Mr; Artbur Lee? VV 
LAbout the 7th of June 1775, 25 near as I can rerollect. A. He is of the bar, I have ſeen him in Meſiminſter Hall. He wat 
. By what means did you come by the ſight of it? +=, there at the trial of Mr. IWright the printer, upon this very affair, I bes 
J. Mr. Horne, the defendant; gave it me. 4 | lieve he was retained there, F 5 ; | 
For what purpoſe? — — -_ oh | ©. Pray was he retained uj6h your cauſe when you were to be proſe- 
I To publiſh in the Public Advertiſer. cuted for this advertiſemerit ? 
Did you accordinyly publiſh it ?f—F. I did. A. He was: CC | 
Had you any other directions from Mr. Hern es? Q. And why did you retain him? Had you ahy particular reaſoh? 
Ves. He deſired me to ſend it to ſeveral other papers, which I did. ; 10 I preſumed he knew more of the ſubject of the advertiſement than 


' 


. Do you recollect the nam#5 of arily of them? | : 5 
J. The whole, I believe, of them; I catinot exactly recollett. J Did he ever tell you any thing upon the ſubject?;ʒ³ä• + 
2. Did you follow his directions? — . I did. We have had private converſation together as a, matter bf new. 
S8. Was any thing paid for it ? ' ©. Did he ever tel] you he had lodged affidavits with the lord mayor 
| 75 Ves. Mr. Horne paid the bill. of London? —A. He did. 
For the publication -A. Yes. | | 5 2. Sir, did you ever tell me ſo? 
Nr. Wallace. Look at thoſe news-papets (fhewing the witneſs the Public A. I do not recollet, 4 1 e 
Advertiſer 7 June the 9th, and of July 44, 1775. The witneſs inſpecis] ©. Pray when had you; for the firſt time; any notite of a proſedutibdn 
peu papers). . fot the publiſhing of this advertiſement? 
9. Are thoſe papers publiſhed by you? A. About two years ago. 
I print that paper, and I ſuppoſe they are. ©. Pray did that proſecution go on?---X, No 


I Do you know why ? 
Ves. U let judgment go by default. 


HENRY SAMPSON WooDFALL creſt-eramined by the defendant. 
| | 2. The firſt time? 


Mr. Horne. I am very glad to ſee you, Mr. Moodfall. I deſire to alk A. I was never talled upon till laſt January. | 1 
ou ſome queſtions. Pray what was your motive for inſerting that] ©. It began two years ago; and you were never called forward upon 
dvertiſement? | it till laſt Jahu ? | 
A. Your deſite. | ; A. I think that was about the month. 
D. Had you no other motive? : | 2. As near as you can recollect?--A. Ves. | NE 
I was paid for it; as the advertiſement is paid for. 3 LH. When was you firſt applied to, or was you evet applièd to, to 
9. Pray was it by accident, or by my deſire, that there ſhould be wit- | be a witneſs in this cauſe? | 
neſſes to ſee me write that advertiſement ? % 7 RS 
A. By your deſire. ; 7 3 ' Ybu never was !---4. No. 
- ©, And did I, or did I not, formally; before that witneſs, when called | ©. How came you to be an evidence? „„ 
in; deliver that paper as my act and deed, as if it had been a bond ? A. T heard that if I could produee my author, matters might be better 
A. Yes. | | | : for me; and as you had no ſort of objection (which you told me at the 
It is true, I did. Did I not always direct you, if called upon, to | time) 1 did of courſe produce thoſe copies that appeared there to meſſieurs 
furniſh the fulleſt proof that you could give ? Chamberlayne and White, the ſolicitors fot the Treaſur 


A. Youdid, fir. _ "ip 2. Should. yon at any time; if you had been called upon, have de- 
O. Now then, fir, if you pleaſe, ſay whether I have ever written any | clafed that I was the author of that adyertiſeriietit? 


thing in your news-paper before ? A. Moſt certainly; for you defired it, © 
53 Ves, frequently. | O.: And have given your evidence ?-. Yes, 
How many years ago, do you think? : S. Who was the application made by? | 
A. The firſt remarkable thing that I remember, was ſomething about It was no ſort of application at all; I heard of it. 
fir John Gibbons, about his miſtaking Zafeer for a feaſt or a faſt, F By whom ? 

5 How long ago is that ? 0 My brothef. | W een: 2 
A. About the year 1768, about the election time. 4 9, Yau nevet refuſed to furniſh evidence againſt the author ? : 
DQ. That is about nine years ago ?—4. Yes. ON. 0 

7 Have I atahy time deſired Jou to ſereen me from the laws ? ©. You never were applied to, to do it? 

A. No. ö * | A. No; I was not. 


2. Has fiot the method of my tranſactions with you at all times been, 
that you ſhould at all times; for your own ſake, if called upon, give me | for any thing you publiſhed from me---Did you ever receive any letter of 
up to juſt ice? © 7 meſſage from fir Thomas Mills in your life? 
3 A. Certainly ; that has always been your deſire. | 5 A. A private letter I have. . . a 

| ©. Pray, fir, was you not once called upon by the houſe of commons | I But did not that private letter relate to the public paper? 
rlomething that I wrote in your paper f. Yes, ſir. Never. 


uch full proof of this advertiſement, give you the reaſon for it ? paper aboüt lord Mansfield's earldom ? . 
| F e 

l will mention it. Whether was this the reaſon ? That in the laſt 55 Upon your oath? | 13 2141 

"tranſaction before the houſe of commons it was pretended they let me off, Upon my oath, to the beſt of my recollection, I never did, 


becauſe they could not get full evidence, Do you remember whether I 9, From any quarter ?- J. No. 
rehearſed that or not; and ſaid, that if they now chole to take notice of Sir, was you ever ſent for by lord Bute? 
thradvertiſement; they fhould not want full evidence? | MC-LRERRTS Io ooo no on ge En 
A. I do recollect that converſation. 1 9, Was you not ſent for for inſerting a paragraph about the king's 
D. You remember that was the reaſon I gave ?—4, Ido. marriage? 5 EDO 
Will you pleafe to look at thefe news- papers? (/hewing ſeveral papers] A. No; I am not conſulted by the higher pow rs, I aſſure you. 
of the Public Advertiſe? zo the tbitneſt. The witneſs inſpetts them.) 2. If 1 had thought you were, I never ſhould have truſted you; I ag 
Do you know thefe news-papers ?—A. I do. 5 not think you are. | 1 | 1 
0 oy” believe that you publiſhed them Fe. Ta ˙ ⁵ A. [ am much obliged to you for your good opinion, 
Look at the dates. I will call them over to you from a liſt May the | Mr, Horne, 1 Will give you no mdte trouble, 


2 and the 3iſt; Zune the bth, the gth, the 10th, the 12th, the 15th, 
and the 16th, 1775, DTS 

A. I have looked at the papers: they are all my publication: the date 
of one of them I c 


2 Wy 4 4 i 
WILLIAuñ WoopFALL ſworn: 


ot make out; it is June ſomething, i 
We will ge en — June the 21ſt and the 27th, 1775 ; then there is 
January the 11th, Pebruary the 8th, February the 7th, the 11th, June the 
"2d, and June the zoth, 1777 3 
A. They are likewiſe my publifbing. | 

: 1 Sir, do you recolle& the contents of the paper of May 
8%» 17750 WOES 1 

17 No, upon my ſoul, I do not. 


Examined by Mr. WALLACE, 


— Ms. Ms. —— AM. 


A The witneſs inſpecti it). 

1 ave you ſeen that paper before? 
7 +. 5 | * 
When did you firſt ſee it? V 
Mr. Horne delivered it into my hands in my brother's c 


- 


Fou are upon your oath. | | houſe on the 8th of June, to be inſerted in the London Packet and 
© A. 1 know that indeed, Chronicle ; both which papers I print. 5 


Fels, April 26; 1774, down to that part (pointing it out). : | It was, 
Mr. Wallace, The officer ſhould read it; though not now. You will | 

$intitled to read it when you come to your defence. | Sue 

7 Mr. Horne. Pray do you know Mr. Arthur Lee? —A. Yes, 46:48 
ia you ever receive any account from him relative to the perſons | 5 
yoo Were killed at Lexington and Contord f © + 34 3 * "A ws F | „ 
. I really do not recollect. TFT ,, oa A EIT. 
Do you recolle& that you ever pibliſhed his name to an account? ?: * | QODFALL craſs examined 4 the defendant. og 
28. T think I did; relating to his ageney for ſome colony, © l Mr, Horne, Mr. William Wadfall, 1 will. noe repeat all the find 
e e de tut, und how yo | ge yo: Did you me al e My 
ece | itneſs infpetts ic Advertiſer of N & „5 1 Pour ; ickeft, you wah Caron Ker 
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54. Fo papers publiſhed by you? ® 
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2. You have ſaid that I never deſired you to conceal me from the law 


2. Do you remember that i did or did not, when I took tate to furniſh YH. Did you never receive any meſſage not to inſert any thing in yout a 


9, Pleaſe to look at that paper (/hewing thi witneſs the manuſcript of 4 | 
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A. I preſume you meant to the ſame queſtion you put to my brother; 
as you laid an emphaſis upon the word you. 

2. Did you ever receive any letter, or meſſage, or deſire, or requeſt, 
of any kind, in any manner, not to inſert any thing in your paper relative 
to lord Manfield's earldom ? on your oath? 

A. On my oath, I never received any letter, 719 0 

9, Meſſage, or requeſt, of any kind, in any manner, fir, from fir 
Thomas Mills, I afk you? | | ; 

A. No, —I think not. | 

. You muſt be a little more poſitive, becauſe my queſtion will not 
admit of @ think, 

A. I do not recolleQ I did. | 

D. Then take a little time. | 4 

A, I don't recolle& that I did. I know very well, that ſome perſon or 
other, once, mentioned it to me. 

. That is an application. To mention it to you is a ſtronger appli- 
eation than a letter. | . 

A. I had ſome converſation about it. I don't recollect that I was 
deſired not to publiſh it. a 

Was it to requeſt you not to inſert ſquibs or any thing ? 

I recollect I did inſert it. | 

, What? 

J. Lord Mansficld's promotion to an earldom. | | 

9, What was that application? That you would inſert paragraphs 
about it, or would not? | 

A. It was a converſation, not of the nature of buſineſs ; nor no expreſs 
defire to me; or ſome eonverſation as might be between two friends, 

©. Upon your oath, you had never any application to omit inſerting 

any thing of that kind? | 

A. Upon my oath, I don't recollect that I had, 

2, Nor you have never ſaid that you had ? 

A, If I don't recolle& that I received wy application to keep out any 
thing relative to it, I conſequently cannot have ſpoken of it, 

55 Did you, or did you not, ever ſpeak of it? 

Not that I am aware of. 

85 But you will not ſwear poſitively you never did? 

. I had no direct application to me to keep out any thing. 

I Direct? My queſtion was direct or indirect, or of any kind. 

I mean to anſwer direct. I don't recollect that I was ever applied 
to, to keep out any thing; nor that I ever ſaid I was applied to, to keep 
out any thing. * | 

I ore than that you cannot recollect? 
No. , 


f — 


[The afficiate read the advertiſements in the ſeveral papers that had been 
proved and put into court on the part of the proſecution. ] 


Mr. Attorney-General, 
My lord, we have done. 


| Mr. Horne, 
Gentlemen of the jury, | ; 

1 Am much happier, gentlemen, in addrefling myſelf to you, and [ 
hope and believe I ſhall be much more fortunate as well as happy, than 
in addrefling myſelf to the judge. | have been betrayed, gentlemen, I 

hope, into no unſeemly warmth; but yet into ſome warmth. I have 
felt myſelf like a man firſt put into hot water; but I have now been long 
enough in it to be perfectly cool. And, gentlemen, ſome ſmall allow- 
ances might have been, made for me by my judge who preſides upon this 
cauſe, when he conſiders, the peculiar diſadvantages in which I ſtand 
here before him. Gentlemen, I am an abſolute novice in theſe matters 
ang. yet oppoſed to gentlemen ſome of the moſt eminent in their pro- 
- feffion, and ſome of the moſt converſant in practice. But that is not 
all; I have a farther diſadvantage. I ſtand here, gentlemen, before you, 

a a culprit as well as a pleader; perſonally and very materially intereſted 
in che iſſue of the cauſe which I have to defend. And every gentleman 
in the court muſt know—(ſome perhaps by their own experience, all by 
the reaſon of the*thing)—how very different is the ſportful combat with 
foils from that which is ſeriouſly diſputed with unbated ſwords; and 
how frequently the fluttering of the heart, in the latter fituation, has 
been known to enfeeble the ſteadieſt wriſt, and to dazzle the cleareſt and 
moſt quick-fighted eye. Gentlemen, I have read even of counſel, emi- 
nent in their profeſſion, converſant in practice, approved and applauded 
for their ingenuity in the defence of others, who, when they came to 
tand in the ſame ſituation in which I now ftand, have complained to 
the court (and met with'an indulgence which I haye not), they have 
complained to the court of the ſame diſadvantage which I now feel. 
Gentlemen, I have liſtened to Mr. Attorney-(zeneral's declamation with 
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tally indifferent to me) but that the verdict which you ſhall give, m 
be really your own, as it ought to be, and not the judge's. That ig th 
only thing I requeſt of you, and 1 requeſt it becauſe it is your 48 
and your oath, , ! 

Gentlemen, as for the charge that is brought againſt me, you canngt 
be ignorant that I am charged with the only unpardonable crime Which 
can, at this time, be committed. I am accuſed of a libel. 

Murder and ſodomy, you know, have in theſe our days often ſound 
ſucceſsful ſolicitors : and the Jaws againſt popery (though unrepealeg and 
in full legal force) are, when reſorted to, thought, by the magiſtrate wh, 
preſides here, too rigorous to be ſuffered to have their free courſe againg 
a religion fo deſtructive of the civil rights of mankind, and fo favourable 
to abſolute and arbitrary power. But whilſt that has been favoured be. 
yond the laws, nothing beyond the Jaws has been thought rigorous au 
ſevere enough againſt the charge of libel, Murder, attended with the 


] moſt aggravating circumſtances, has been repeatedly pardoned ; and tren. 


ſon, the blackeſt treaſon, againſt the family on the throne, and (What 
is of much more conſequence to us than any family) againſt the free con. 
ſtitution of this country, has been not only pardoned, but taken into 
favour ; and the eſtates of convidt traitors have been reſtored to them a 
to their families, Whilſt mercy and forgiveneſs, gentlemen, have been 
thus flowing unnaturally in a full ſtream over the higheſt mountains ,: 
iniquity, has any one of you ever ſpied the ſmalleſt rivulet deſcending 
towards the valley of the libeller? Has any man charged with a libel 
(and what has not been charged as a libel ?) has any man ſo charged eye 
yet met with mercy? Gentlemen, I do not call back again theſe thins; 
to your remembrance in order to arraiyn them; that is not my preſent 
buſineſs: I only mention them to gain from you, the only thing J with 
your attention, You will be pleaſed then, gentlemen, as one motive Th 
your attention, to remember the nature of the crime charged, 
Gentlemen, if the nature of the crime and the rancour with which i: 
is purſued, if that affords a ſtrong reaſon for your particular caution and 
care and attention in this fort of trials, a much ſtronger reaſon indeed 


| will be afforded you by the nature of the proſecution. It is called an 


information ex officio, The term ex officio is a very gentle expreſſion ft 
a very harſh thing. £x officio (the gentleman well explained it to you, 
when he boaſted of his conſcience, and his integrity, and duty; for it i; 
certainly ſo) — ex officio means, that which he does from a ſenſe of dut;, 
If in this you conſider only juſt what meets the ear, there is no harm in 
it; it is a good thing: duty is a good thing. But if you examine the 
real force and conſequences of the term, as here applied, you will find it 
to contain every thing that can be imagined illegal, —_ wicked, and 
oppreſſive. For my own part, I am aſtoniſhed that any man, at this 
time of day, exerciſing ſuch powers as are not according to Jaw, and ar: 
much leſs according to reaſon, ſhould talk to you, with an open face, of 
integrity, of honour, of duty, of conſcience; and that, inſtead of aggra- 
vating and ſhewing you in what the charge which he has brought again! 
me, in what my crime conſiſts, he has employed half his harangue in 
boaſting of his own character. If any man in the court who had not 
known that I was the defendant had come in at the time that that pen- 
tleman was talking of his integrity, his conſcience, and his duty; I aſk, 
would he not immedjately have concluded that Mr. Attorney-General 
was the defendant then making his defence? He muſt. Let the gentle- 
man's integrity and honour be as great as he tells you it is; what has 
that to do with me? What has that to. do with the charge which he has 
brought againſt me? except indeed this; that, having nothing really to 
charge me with, he ſets up his own great, immaculate character in oppoſi- 
tion to mine; that you may give a verdict againſt me, becauſe he is a man of 


| honour, an uncorrupt man, a pure man of integrity, and would not charge 
me, if he did not think me guilty, Let him think what he pleaſes ; if you do 


not think me guilty, I care very little what he profefles to think. I know 
that he is manly enough; and I honour that part of his character. He 
bears a man's heart in his boſom, and (though his office has made him 
hold the language he does) I defy him not to refpe& me. I know he docs, 
I am ſure of it. 


gal, unjuſt, wicked, and oppreſſive; and I will prove it to you. Er 
efficio-=-(a little ſpecimen of it you have ſeen)=--ex officio means a power 
to diſpenſe with all the forms and proceedings of the courts of juſtice, 
with- all thoſe wiſe precautions which our laws have taken to prevent 
the innocent from being oppreſſed by exorbitant and unjuſt power 
Gentlemen, I was thrown off my guard. I own I was. I had pre- 
pared an argument; which I believe. his lordſhip perceived: he therc- 


it to me, that grant was made uſe of to prevent * from 


ag much patience, and, I believe, with much more pleaſure, than any 
one in the court. That pleaſure I'do acknowledge was perfonal to my- 
ſelf ; ariſing from the futility of the ſupport which Mr. Attorney-General 

' * Has attempted to give to the ſerious charge which he has brought againſt 
me; à pleaſure, . mixed with ſome pain, when I conſider the 
etched times at which we are arrived; when a gentleman of his natural 


| x be x >Fagacity is, T'own,. juſtified by recent experience for ſuppoſing it poſſible 


-_ topbtum from London jury a verditt for the crown, upon a mere common- 
* 5 lace declamation againſt feandal and indecency in general, without one 


= MN ngle ſyllable of reaſon, or law, or argument, applicable to that particular 


', eharge which be has brought againſt me, and which you are now upon 
pour oaths to decide... Gentlemen, awry: as well as I do, that ] am 
rſonally and in all reſpects an abſolute ſtranger to Gery one of you. 


mavouf or indulgence. It is your duty to do impartial juſtice, and I only 
. fequeit your attention. I began with ee and 1 — 


3 1 5 our attention, that you may be able to judge for yourſelves, and that the 
"= ee eech you Call — as it reſpecis myſelf it is to- 


. . 2 . — 
9 


fore granted me what J intended to have inforced; and, having granted 
. aining an) 
argument in anſwer, of any kind. You muſt have taken notice of it; 
it is your duty to take notice, Juries have been too much conſidered 3 


to determine upon a point of law, the jury has been conſidered as having 


nothing to do with the matter. No more they have, indeed, to decide it. 


But the jury has this to do with the matter: they are to make a true de- 
liverance ; and they will fee and will judge whether the defendant has 
juſtice done him or not, even in the practice of the court. I know no- 
thing of the law :. I am not ſorry for that: this is not a queſtion of law; 
and I am happy to have Mr. Attorney-General's authority to ſay, that i 
is © the plaineſt, the ſimpleſt queſtion ; and that it was too obvious for 
© him to foreſee a difficulty in it.“ He faid, it was * the plaineſt of al 
the plain and ſimple matters that were ever laid before a court; an 
«being ſo, you are the beſt judges of it. And indeed the nature of a libel 
always makes a jury the beſt judges of it; for a libel (if it be (0) 3 
intended for miſchief: it 4 therefore be intelligible to the peo 


ibel that a common jury could not underſtand, (and you are a ſpecial 


am glad of it. I do not expect or deſire from you either friendſhip, or | jury, ; gentlemen) be muſt fail in his defign, Obſerve then, gentle. 


men, this advertiſement is the plaineſt and fimpleſt-of all the matic? 
that were ever laid before a court in which the attorney- general was 


it te trial, he has not been able to ſee a difficulty in it; and yet be it 


concerned: and in theſe two years and a quarter that he has had to bring 


had 


Gentlemen, I ſaid that ex officio contained every thing that was ille- | 


men out of court ; and when-an application has been made to the judge, - 


or no miſchief could be produced by it. If a man writes 4 
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tad 8 ſpecial jury to determine it: a common jury could not be left to 
Aermine it: and that I will explain to you hereafter, I know very 
well, that not only juries, but many other perſons who apply even to the 
practice of the law, never trouble their heads to take into conſideration 
all together the enormous wickedneſs of the powers claimed in this fort 
of profecution., It ſhall be my buſineſs therefore to explain it to you. 
You ſhall judge of the honour, and integrity, and conſcience of the 
entlemen who.uſe them and enjoy them. 
And, firſt of all, 'an information means no more than an accuſation. 
A ea}, indictment, information, are, as I take it (and I ſhall be corrected 
if] am wrong, it will be well corrected both by the attorney-genere! 
and the jud e)---I take it they mean no more than accuſation ; and they 
have A different ſpecific name becauſe of the different manner in which 
that accuſation is brought forwards. Then, gentlemen, this is an accu- 
{ation by duty, out of duty; and by this means, by this his duty, the 
attorney-general is enabled, contrary to the laws of the Jand, to accuſe 
whom he pleaſes, and what he pleaſes, and when he pleaſes. And (if he 
pleaſes) he only accuſes them, and never brings it to trial: he goes on 
haraſſing the ſubject with information upon information, if he pleaſes, 
und never brings that man to trial, If however, out of his mercy, or 
out of his reſentment, he does chuſe at Jaſt to bring it to a trial; why, 
entlemen, he, in general, tries it by whom he pleaſes. Gentlemen, 
when it comes to trial, he tries it in what manner he pleaſes, he takes 
what advantages he pleaſes, and no reaſon will be given for thoſe ad- 
| vantiges. Gentlemen, during the courſe and progreſs of the trial, if, 
notwithſtanding thoſe advantages he has already taken, he ſees ſome rea- 
ſon to ſuſpe& that the verdict is likely to go againſt him, he claims a 
right to ſtop it if he pleaſes; without any deciſion ; for he claims a right 
to withdraw a juror, as it is called; that is to ſay, You ſhall not come 
on to a verdict. The attorney-general muſt not deny it, unleſs indeed 
the practice of the court is changed in that particular. | 
The practice of the court we tee does ſometimes change; for I have it 
now from the judge, that in all caſes the proſecutor has a right to re- 
ply ; which truly I did not before think to be the practice: but, how- 
ever, the Bar will take notice now; for they will ſoon have caſes in which 
they may enjoy that benefit and privilege, if it be one: the proſecutor 
has a right to reply, even though no evidence is called for the defen- 
dant,---1 ſhall- ſee ſome more new methods of proceeding in trials; J 
have ſeen a good many. I think there muſt be ſomewhere or other in 
the court a gentleman with ſpirit enough,---ſome gentleman or other--- 
many I hope there are, who will (upon ſome trial where they may be pro- 
ſecutors) who will take that advantage that has been allowed to-day, and 
will offer to reply where no evidence is called. There were ſome half words 
Ino dropped about matter of law, but I hope that will be made plain. 
Well, but if the attorney-general does not ſtop the cauſe without 
coming to a deciſion, but thinks he ſhall get a verdict in his own favouyz 
and therefore ſuffers the eauſe to goon; if he loſes the verdict, he 
ſuffers none of thoſe diſpleaſing conſequences which other men mult 
ſuffer ; for the crown pays no coſts---none at all :---he can proſecute as 
often as he pleaſes, and whom he pleaſes, and pays no coſts! But that 


is not all.---Suppoſe he has convicted fix, ſeven, or eight men for the 


ſame offence, he exerciſes the ſovereign power of pardon; he calls to 
judgment which'of them he pleaſes, and lets go by which of them he 
pleaſes.--=It has happened in the proſecution for this very paper :---out 
of ſeveral convicts, but three have been called up to judgment. That 
in ſore part I ſhail explain to you. But that is not all: the man or the 
men whom he calls up to judgment, he, the proſecutor, aggravates their 
uniſument as he pleaſes ; and that I will prove to you, In that, I think, 
j {hall not be contradicted, becauſe I have the authority of the judge 
who is now trying this cauſe. | . : 
$0 that in every ſtage of the buſineſs you will find that there is an un- 
jult, an illegal, a wicked, and an oppreſſive advantage. And that you 
may not think that I am declaiming without any proofs, I will ſo far 
trelpaſs upon your time as to come a little more to particulars, | 
And firſt, gentlemen, for the beginning of ſuch a proſecution.---He 
brings it on as he pleaſes; he has no reſort to a grand jury, or the 
country to accuſe ; but, contrary to expreſs law, and what is much 
ſtronger, contrary to the ſtrongeſt and the very fundamental reaſon 
of that law, he has no recourſe at all to a grand jury; and that be- 
cauſe it is the pretended ſuit of the crown. Now, gentlemen, if we 
want to enquire (which is not often done, I know, in courts of jul- 
tice) why any grand jury ? why a grand jury at all? It is not owing to 
the nature of the pine grand juries are in capital offences and in 
imall offences. Why are a grand jury to find the accuſation ? for you 
muſt not be led away by technical terms. Information, appeal, indictment, 
all mean one and the fame thing ;---accuſation brought by different per- 
fons-=-that is the only reaſon of their different appellations.--If that 
is not the reaſon of the difference of the names, I thall be corrected. 
Then why a grand jury? 1 would tell you in my own words, if 
I'had not the words of a perſon more to be relied! upon. Sir Fohn 
Malen ſays, theſe are his words: „the true reaſon of a grand jury 
But, gentlemen, I ſhall- juſt obviate an objection firſt, becauſe I ſhall 
dot hayes an opportunity after it is made. It may be objected, that 1 
lave taken this from the State Trials; and I have heard from the bench 
that the State Trials are no authority, I have alſo heard from an officer 
Yety-high in the law, and of very great acknowledged abilities, who fits 
bythe fide of the attorney-general, that they are a much better autho- 
nyt peak it becauſe 1 heard him ſay ſo) that they are a much better 
| wthority than the ſcrawl of a nameleſs Reporter. But I will tell you 
| Vin the State Trials in certain caſes are the beſt authority; and that is, 
for this reaſon : becauſe they are equally good authority, whether what 
Wey late is true or is falſe, It is a ſtrange aſſertion, but their autho- 
ny equally good for the purpoſe for which they are brought, whether 
the Wings they tell are true or falſe, I have heard them called from the 
called fo for very good reaſons) © libels upon the judges. 
> The" ate Trials are Yo far from 17. an authority, that they are 
Mels upon the judges.'---Are they ſo? Then they are ſtill 1 
. | WI | 1 By 6. 
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authority than if they were true; that is, authority ſor the purpoſes for 
which they are brought; that is, for the condemnation of the wicked: 
doctrines which they expoſe. For are they libels upon the judges? Was 
the intention of thoſe who wrote them to blacken their characters ? 
Would the libellers then at that time of day (ſome a hundred, two, or 
three hundred years back, or according to the length of time) would an 
enemy have put into the judges mouths duCtrines which were honourable ? 
No; if he intended to libel them, he has falſely made them the propaga— 
tors of thoſe doctrines which their ſouls abhorred. Can there then be 
a ſtronger evidence about the opinion which men had formerly concerning 
theſe doctrines? If there cannot, then there can be no ſtronger autho- 
rity againſt the doctrines expoſed by the State-Trials. "True or falſe, the 
State rials are the beſt authority which can be had; and better if they 
are falſe than if true. 
Then, gentlemen, I will proceed to my authority: ©'The true reaſon of 
a grand jury is the vaſt inequality of the plaintiff and defendant ; and 
therefore the law has given this privilege to the defendant on purpoſe, 
if it were poſſible, to make them equal in the proſecution and defence, 
that equal juſtice may be done between both. It conſiders that the 
judges, the witneſſes, and the jury, are more likely to be influenced by 
the hing than by the defendant : the judges, as having been made by 
him, and as it is in his power to prefer or reward them higher: and 
though there are no , cauſes for them to ſtrain the law, yet there 
are ſuch cauſes which, in all ages, have taken place, and probably al- 
ways will, Nor was it, nor is it, poflible but that the great power of 
enriching, honouring, and rewarding, lodged in the king, always had 
and yet mult have an influence on the witneſſes and jury; and theres 
fore it is that the law has ordered that at the king's proſecution no man 
ſhall be criminally queſtioned” (this is a criminal queſtion) * no man 
ſhall be criminally queſtioned unleſs a grand jury, upon their own 
knowledge, or upon the evidence given them, ſhall give a verdict that 
they really believe the accuſation is true.“ 
If, gentlemen, there are other reaſons for a grand jury than theſe, if 
there are others, you will have them; and though it will not be permit— 
ted to me to do (what with the utmoſt extent of my ignorance of the 
law, which is very great, I am til] ſure I could do by common- ſenſe and 
reaſon—T mean, refute thoſe other reaſons;) I ſay, though I ſhall not be 
permitted to do that here, you and all the world will be able, at your 
cooler hours, to determine upon the force of thoſe reaſons that ſhall be 
wen, from whatever authority they may come. And in this reſpect I 
ſhall be happy; for I ſhall have the honeſty and the underſtanding of the 
public at large to judge of thoſe doctrines which my imbecility might 
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not permit me ſufficiently to refute, 


Gentlemen, it is true that the court of King's Bench has alſo aſſumed a 
power of accuſing men. They ſay they may ſafely be truſted with it, I 
believe their claim illegal; but I have nothing to do with it: and I ac- 
knowledge that it is much ſafer there, than in the hands of an attorney= 
general, who is whipped in and whipped out juſt as the miniſter, whoſe 
friend he is, goes in or out, 

But that is not all. The court of King's Bench cannot grant an in- 
formation without an affidavit, without an accuſation upon oath z; no 
one of the judges of the court of King's Bench can do it; and yet they are 
a little more independent (they have fewer hopes, and therefore fewer 
fears) than the attorney-general ; yet no one of the judges of the court 
can accuſe a man, It mult be the whole court, and they muſt do it in 
conſequence of an oath, If I am wrong, you will have the pleaſure of 
contradicting it (turning to the attorney general). But the attorney-gene> 
ral accuſes men neither upon the oath of others, nor yet upon his own 
oath. If he believes the matter of the accuſation true, it is but the be- 
lief of one man, and he a prejudiced man, and the molt improper man in 
the kingdom for his authority to be taken in ſuch a caſe. But, gentle- 
men, what is much worſe, it frequently happens that no man whatever 
avows the accuſation, or believes it; no, not the attorney-general him- 
ſelf who files the information, I will prove it by-and-bye, even in the 
caſe of the attorney-general who filed this declaration, Gentlemen, I 
ſhall deſire by-and-bye, for your ſatisfaction and mine, to find out whe- 
ther there is one man in the country that believes me guilty of the crime 
laid to my charge; a crime of that nature that is to have a puniſhment 
which is called by the Jaw a temporary death, an'excluſton from ſociety, 
impriſonment, The apparent object of this proſecution is to take what 
little money out of my pocket I may have there, and to impriſon me, and 
ſo exclude me from that ſociety of which I have rendered myſelf un- 
worthy, However, I have the pleaſure to ſee that there ſits a gentleman 
by the judge who is now trying me, who, as well as myſelf, has charged 
the king's troops with murder; a charge which at that time excited great 
abhorrence and deteſtation againſt him, The judge and that gentleman 
have been laughing all the-time of this trial; they have enjoyed each 
other's company exceedingly (great laugh for ſome minutes of the whole 
audience). Well, gentlemen, (turning towards lord Mansfield and My. 
Wilkes) I have cauſed another laugh between the gentlemen; but it gives 
me pleaſure to think, that if ever | am to come out of priſon again (it you 
are ſo kind as to put me there) I too may have the honour (if it be one) 
of ſitting cheek by cheek with the judge, and laughing at ſome other 
libeller. I faid, if I come out again---becauſe if it is poſſible: that I 
ſhou!d be put there for this charge, I believe that will never happen. 
I will never ceaſe repeating the charge I have made, till thoſe men are 


legally tried and acquitted who are guilty of what I call murder, I will 


not be contented with one, nor with two, nor with twenty juries, I will 
repeat the charge of murder upon the troops every day, if this doctrine 
ts fb far even as to a doubt; and I call upon the attorney=genefral now, 
if he may, if he can, if he will venture without the permiſſion of thoſe mi- 
niſters whoſe humble ſervant alone he is; if he may venture, IL call upon 
him to pledge himſelf to bring an information for a ſeditious libel againſt 
the King and the Government every time I charge the troops 2 murder. 


I promiſe him I will give him buſineſs enough, and I hope 
may venture to do it) promiſe to file an information every time 1 
| them with murder when they commit it, D 
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names was produced by the ſheriff's officer, I m 
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But, gentlemen, T have wandered ; though if I am to be ſhut up ſo 
ſoon, a few excurſions hefore it may be excuſed me. | 

The attorney-general does not apply then to the grand jury, and there 
is no perſon whoſe accuſation upon oath it is. 

When he has filed his information; he proceeds or not upon it as he 
pleaſes ; he files freſh informations if he pleaſes, when he pleaſes, as often 
as he pleaſes; he uſes it if he pleaſes as a vexatious method which may 
harraſs and ruin and deſtroy the greateſt fortune in this country, It has 
been uſed vexatiouſly. I do not ſay by the preſent attorney-general ; I 
do abſolutely acquit him of that; He never; that I know of, has been 
guilty of that practice: but I do know attorney-generals who have: but 
that Foy not ſeem to libel all the world; I will not mention them nor 
the caſe, When the attofney-general has brought his accuſation, and 
renewed and delayed it as much as he pleaſes, if he chuſes to try it, 
I ſaid, he tries it by almoſt whom he pleaſes. It may ſeem perhaps a 
ſtrange thing for me to ſay to a jury who are trying my cauſe ; but it is 
a fact; for he is always ſure to have a ſpectal jury for the trial of this 
ſort of charge. Libel is always tried by a ſpecial jury. Now this ſeems 
a very comical thing; for there is an expence attending it. The gen- 
tleman, I ſuppoſe, would not be thought to be unneceflarily laviſh of 
the income of the crown, which has lately been found fo 9 he 
ſurely would not voluntarily throw it away. And yet a man that 
came from Brentford (my clerk formerly) had two guineas for his 
expences, He is a very honeſt man; it was a very lucky matter for 
him : I wiſh, for his ſake, that he might be called a witneſs againſt 
me onte a week upon ſuch a proſecution. Now if the ground of the 
charge happens to be, as this is, © of all plain and ſimple matters 
* that ever were laid before a court the moſt ſimple;” it is a very ſtrange 


G 


circumſtance that the attorney- general ſhould chuſe to have a ſpecial 
jury to try a thing in which there is nothing ſþeczal/ Spectral juries were 
never intended. or appointed for that purpoſe. They were intended to 
examine into merchants accounts, or any critical or nice matter z for you 
know we are told that you have nothing to do with the /zv : you do not 
therefore want any legal education; and yet ſpecial juries are always 
made uſe of in matters of libel. And indeed why ſhould they not? It 
coſts the attorney-general nothing. In the caſe of any other proſecutor, 
it would be at his expence ; but the crown pays this, that is, the people 
pay it againſt themſelves. However, that is no objection to Mr. Attor- 
ney-General ; for if you look at the Jaw-expences in the Civil Lift of 
the laſt year 1776, as they are delivered in to parliament, you will find 
that they amount to the little inſignificant ſum of 60,0c0/. A defendant 
againſt the crown is in a bleſſed fituation ! But as the expence is no rea- 
ſon againſt the attorney-general chuſing to try it by a ſpecial jury, he 
has a very ſtrong reaſon for chuſing a ſpecial jury; and that is, becauſe, 
by that means, he tries it by almoſt whom he pleaſes: I do not mean by 
the particular individuals whom he pleaſes, but generally by that de- 
ſcription of men that he pleaſes. Now this, gentlemen, is particularly 
unfortunate in my caſe ; for the attorney-genera] ſaid (I heard him ſay 
it upon the firſt trial for this advertiſement) that nine-tenths of the peo- 
ple approved of all the meaſures of the miniſtry relative to America. The 
method of ſtriking a ſpecial jury ſeems at firſt ſight fair enough. Forty- 
eight men are ſtruck from a book. The defendant and the proſecutor 
each ſtrikes off twelve, That ſeems very fair and juſt; but it is very 
far from being ſo fair; for if nine-tenths of the people (which he him- 
ſelf acknowledged) are of that way of thinking (a way of thinking con- 
trary to what IJ may well ſeem to be) you will obſerve that the attorney- 
neral ſtrikes off two tenths and half a tenth out of the forty-eight; ſo 
that he will be {ure not to have one man of my way of thinking con- 
cerning America: I mean, it will be ſo, if at leaſt they know what they 
are about: ſo that you ſee there is ſure to be a little prejudice againit 
the defendant in the minds of the jury. It is true; indeed, that the, 
opinion of the jury\concerning the meaſures relative to America has no- | 
thing fairly to do in this cauſe; but the prejudice may be extended from 
one thing to the other. We all know very well how men's minds are 
apt to run. But that is not all. This prejudice will be the caſe, even 
though the ſpecial jury are fairly truck ; but they are not fairly ſtruck, | 
I believed ſo; but I never was ſure of it till this caſe of mine: and what- 
ever I may ſuffer, I think it a cheap purchaſe to know what I now know 
by this means. The ſpecial juries in the counties, eſpecially in Middle- 
e, great numbers of them are qualiſied by the crown ; they are eſquired 
by the crown; and theſe crown eſquires always attend upon the ſpecial 
-juries. In the city, gentlemen, to which you belong, you know very 
well whether the defcription of merchant has or has not changed within 
; ſome years paſt, You know, I dare ſay many of you, what merchants 
were—what merchants are. You all know well that the very numerous | 
and extenſive contracts which are going forward bring a ſwarm of mer- | 
chants in amongſt you. Every man that has a contract becomes a mer- 
chant z every man that has a contract is liable to be ſtruck upon a 
. ſpecial Jurys and he is ſure to attend, if he is taken: and you muſt 
0 5 ides, that the ſolicitor of the Treaſury, who is in this conſtant 
employ of ſtriking ſpecial} juries, knows all the men; their ſentiments, 
their ſituations, their deſcriptions, and the diſtinction of men. 
Now, gentlemen, for the method of ſtriking a ſpecial jury, which I 
hall not wonder that you are not acquainted with; and for the counſel, | 
it is a matter that they are not concerned in. Obſerve, I do not lay theſe | 
things to the charge of the-attorney-general ; he only uſes the powers | 
wich others put into his hands.—The ſpecial jury, you may imagine, 
are taken indifferenily, and as it may happen, from a book containing all |} 
the names of thoſe who are liable to ferve. I thought ſo, when I read 
- the add of parliament appointing the manner in which they ould be 
taken; but when I came to attend to ſtrike the ſpecial jury, a book with | 
| what I thought 
_ © a9 unexceptionable propoſal : I deſired the maſter oF the Crown- Qfice | 
5 gon. do entirely acquit, and do not mean the ſlighteſt charge upon) 
I defired the maſter of the n that he would be pleaſed to take 
bat bogk z open it where he would; begin where he would, at the top | 
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\ You muſt go by ſome method. 


four or five men attend, and. thoſe ſuch: as particularly ought not 


or at the bottom; and only take the firſt forty-eight names that cathy 
I ſaid; I hoped that to ſuch a propoſal the ſolicitor of the Treaſury could 
have nothing to object. I was miſtaken; he had ſomething to object 
He thought that not a fair way (turning round to the attorney-general), 
There were witneſſes enough preſent; and I ſhould ſurely be aſhamed 0 
miſtepreſent what eight or nine people were preſent at. He thought that 
dot a. fair way, He thought and ptopoſed as the faireſt way, that two 
ſhould be taken out of every leaf. That I objetted to. Lade that 
picking, and not ſtriking, the jury; To what end ar purpoſe does th, 
law permit the parties to attend, if two are to be taken by the maſter af 
the Grown-Office out of every leaf? Why then need I attend? Two may 
as well be picked in my preſence as in my abſence, I objected to that 
method, The maſter of the Crown-Office did not ſeem to think that 
had propoſed any thing unreaſonable, He began to take the names; but 
objected that he could not take the firſt forty-eight that came, because 
they were not all ſpecial jurymen; and that the names of common and 
ſpecial jurymen were mixed together, and that it would be a hard | 
that the party ſhould pay the expence of a ſpecial jury and not have one; 
that they were expected to be perſons of a ſuperior rank to common 
jurymen. I could have no objection to that, provided they were indiffe. 
rently taken. I faid, Take then the firſt forty-eight ſpecial jurymen that 
come. He ſeemed to me that he meant to do it. He began; but 281 
looked over the book, I deſired him to inform me how I ſhould knoy 
whether he did take the firſt forty-eight ſpecial jurymen that came, gr 
not; and what mark or deſcription or qualification there was in the 
book, to diſtinguiſh a ſpecial from a common juryman ? He told me, tg 
my great ſurprize (and he ſaid he ſuppoſed I ſhould wonder at it) that 
there was no rule by which he took them. Why then how can I judge! 
What is your method? At laſt the 
method was this: That when he came to a man a woollen-craper, 
ſilver-ſmith, a merchant (if merchant was oppoſite to his name, of courſe 
he was a ſpecial juryman) but a woollen-draper, a filyer-ſmith, Cc. he 
ſaid that there were perſons who were working-men of thoſe trades, and 
there were others in a ſituation of life fit to be taken; How then did he 
diſtinguiſh ? No otherwiſe than this: if he perſonally knew them to be 
men in reputable circumſtances, he ſaid; he took them; if he did 
not know them, he paſled them by: Now, gentlemen; what folloys 
from this? 352 8 
But this is not all; The ſheriff's officer ſtands by, the ſolicitor of the 
Treaſury; his clerk, and fo forth; and whilſt the names are taken, if 
name (for they know their diſtinction) if a name which they do not like 
occurs and turns up, the ſheriff's officer ſays, O, fir, he is dead,” The 
defendant, who does not know all the world, and cannot know all the 
names in that book, does not deſire a dead man for his juryman. * Sir, 
that man has retired.” That man does not live any longer where 
* he did.“ © Sir, that man is too old.“ Sir, this man has failed, and 
© become a bankrupt;* Sir, this man will not attend.“ O (it is ſaid 
© very reaſonably) let us have men that will attend, otherwiſe the pu- 
* pole of a ſpecial jury is defeated;” It ſeemed very extraordinary to me, 
I wrote down the names; and two of them which the officer objected to 
I javed, * I begged him not to kill men thus without remorſe, as they 
have done in America, merely becauſe he underſtood them to be friends 
to liberty; that it was very true, we ſhall ſee them alive again next 
© week and happy; but let them be alive to this eauſe“ The firſt name 
I took notice of was Mr. Sainſbury, a tobacconiſt on Budgate-hill. The 
ſheriff's officer ſaid, he had been dead ſeven months. That ſtruck me; 
I am a ſnuff-taker, and buy my ſnuff at his ſhop ; therefore I knew Mr. 
Sainſbury was not ſo long dead. I aſked him ſtrictly if he was ſure Mr, 
Sainſbury was dead, and how long he had been dead? “ Six or even 
months.“ Why, I read his name to-day; he muſt then be dead 
within a day or two: for I ſaw in the news- papers that Mr. Sair/buy 
was appointed by the city of Londen one of the committee? (it happened 
to be the very ſame day) * to receive the toll of the Thames navigation! 
and as the city of London does not often appoint dead men for thele pul- 
poſes, I concluded that the ſheriff's officer was miſtaken ; and Mr. Sui 
bury was permitted to be put down amongſt you, gentlemen, appointed 
for this ſpetial jury. | 
Another gentleman was a Mr. Territ. The book ſaid he lived, | 
think, in Puddle-dock, The ſheriff's officer ſaid, that gentleman ws 
e retired; he was gone into the country; he did not live in town.“ le 
is true, he does (as I am told) frequently go into the country (for Len- 
quired), His name was likewiſe admitted, with ſome ſtruggle. Nov 
what followed? This dead man and this retired man were both ſtruck 
out by the folicitor of the Treaſury ; the very man whom the ſheriff's ol. 
ficer had killed and ſent into the country were ſtruck out, and not 20. 
mitted to be of the jury, Now, gentlemen, what does that look like? 
There were many other names of men that were dezd, and had retired, 
which were left out. : : | 
There is ſomething more unfortunate in the caſe of a ſpecial ju): 
The ſpecial jurymen, if they fail to attend that trial for which they at 
appointed, are never cenſured, fined, nor puniſhed by the judge. In the 
trial of one of the Eu only four of the ſpecial jury attended. WW 
is kind in the chief juſtice, but it has a very unkind conſequence to tt 
defendant, eſpecially in a trial of this nature; for I will tell you what the 
conſequence is, The. belt men and the worſt men are ſure to att 
upon a ſpecial jury where the crown is concerned; the beſt men, from? 
nice ſenſe of their duty; the worlt men, from a ſenſe of their inter 
The beſt men are known by the ſolicitor of the Treaſury : ſuch an one 


cannot be in above one or two verdicts; he tries no more cauſes fol the 


crown. There is a good ſort of a man, who is indeed the moſt prop* 


to try all this kind of cauſes ; an impartial, moderate, prudent man, n. 


meddles with no opinions. That man will not attend; for why ib 
he get into a ſcrape ? He need not attend; he is ſure not to be cenſured; 


why ſhould he attend ? The conſequence follows, that frequently 77 
10 f. 
tend in a erown cauſe, I do not ſay that it_happens now. * = 
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Phat is pretended. 


fears do not mean to coax you, gentlemen : I have nothing to fear. 
You have more to fear in the verdict than J have, becauſe your con- 
ſiences are at ſtake in the verdit. I will do my duty, not for the ſake 
of the verdict. Now what follows this permiſſion to ſpecial jurymen to 

attend or not, as they like beſt? Why, every man that is gaping for a 
contra, or who has one, is ſure to ſhew his eagerneſs and zeal, 

It happened ſo in the trial of the firſt cauſe for this advertiſement. 
The printer ſhewed me the liſt, Amongſt them, one of the firſt I ob- 
ſerved, was Sir James Eſdaile, alderman of London, and à contractor for 
the army (there were ſeveral others; I do not mention the gentlemen's 
names). He would have ſtruck him out. I ſaid, No; there are ſo many 
bad that ought to be ſtruck out, leave in fir Fames: it is impoſſible that 
a magiſtrate of London with ſo much buſineſs ! a contractor under the 
crown | if he has any modelty | he cannot, an alderman of London ! go 
down. to be a ſpecial juryman in Middlzſex / — He was the foreman of the 
jury. He was ſure to attend. And lo they got the firſt verdict, in order 
to give them this influence upon men's minds. — We have got a verdict. 
« This queſtion has been determined by a jury.” 

Weil, gentlemen, having then got ſuch a ſpecial jury as he uſually 
does get (for it ſeldom happens that twelve gentlemen have ſenſe enough 
of their duty to attend, as happens to be now my caſe )—the attorney-ge- 
neral brings on the trial. He then claims, amongſt other things, @ right 
% reply, though no evidence is called for the defendant, You have heard 
what paſſed upon this ſubject with the judge, I will leave that matter 
now, though I think I have enough to ſay upon it; however, I will leave 
it unexamined now : I hope to live to argue that point for my client, and 
therefore will not now trouble you with that argument. You will your- 
ſelves judge whether any reaſon was given to me, or to you, or to any 
man, why the attorney-general, proſecuting for the crown, having all 
the influence, power, and advantage that he can poſſibly have, we he 
ſhould have that advantage of repiy—which my equal or inferior ſhall 

ot have! 

b But beſides this, I told you before, that he claims a right of ſtopping 
it, when he pleaſes, by withdrawing a juror. I ſhould be glad to hear that 
contradicted and given up. 

But further, if he loſes the verdict, he pays no co/ts : the crown pays no 
coſts. The miſerable man that is harraſſed, even though innocent, 
though gaining a verdict under all theſe diſadvantages (if it is poſſible, 
and which ſeldom happens), yet ſtill he muſt ſtand by his coſts; and 
they. may be, you ſee, whatever they pleaſe to make them, 

Again, if the attorney-general gains a verdict, he puniſhes whom he 
pleaſes, and when he pleaſes, I think there were eight convictions for 
pls advertiſement, yet but three have been called up to judgment. One, 

think, was let off, becauſe there was a little falſe-ſwearing in the caſe 
by an officer under the crown—(I allow it to have been certainly a miſ- 
take, becauſe he is a gentleman of character)—and therefore it is account- 
ed for how this one got off: but how the other printers eſcaped, Whether 
from the benevolence of the attorney-general, I do not know. 

That is not all. He aggravates the puniſhment of the perſon againſt 

whom he gets a verdict, if he pleaſes. I was preſent in court when I heard 

the judge who dow tries me (and who will perhaps give the ſame intelli- 
nee in my caſe) tell the attorney-general of that time (who is now chief 
uſtice of the Common-Pleas) when he moved that the convict (who was 
the gentleman who now ſits next to the judge) when the attorney-general 
oved that Mr. Wilkes might be committed to the King's Bench priſon, 

d Mansfield inſtantly ſaid to Mr. De Grey—* The king's attorney-ge- 
neral may chuſe his priſon : all the priſons are the king's. The attorney- 
general may, if he pleaſes, move to have him ſent to Newgate. His lord- 
hip mentioned. Newgate: I heard it. And obſerve, this was an in- 
ſtruQtion to the attorney-general, who ſurely, of all men in the world, 
leaſt needs inſtruction: and it was in a caſe where he was proſecutor ; 
and in a criminal matter, and proſecutor too for the crown. And this 
-Inſtruction was not in order to obtain juſtice againſt the offender ; that 
was paſt; he had been convicted many years before; — but it was merely 
in aggravation of puniſhment. I did not know nor believe that the attor- 
ey-general had that right: I ſhould not have known it, if I had not 

earned it from ſo great an authority. . : 2 
Gentlemen, having rehearſed what theſe claims are, J intreat you to 

conſider who it is that enjoys theſe powers; ſuperior to the powers which 

any one judge in this country enjoys; ſuperior to the powers which even 
the courts enjoy. It is the attorney-general ! Now, who is the attorney- 

general ? who is he? whoſe officer is he? what ſort of officer is he? I 

will tell you what a Scotch author of merit—(this is not law, but it is very 
$200 reaſon and great truth)—I will tell you what he ſays of the office 

the attorney-general. What JI ſay now, gentlemen, does not go againſt 
the 72 7 now intruſted with it; it goes againſt his office, I do not 
ſpeak of this gentleman particularly; all attorney-generals, at leaſt moſt 
of them (ſome of them indeed would not, but moſt of them will) uſe 


* 


theſe unjuſt powers. Mallet ſays, in the preface to his life of lord 


Chancellor Bacon—* The offices of attorney and ſolicitor general have 
been rocks upon which many aſpiring lawyers have made ſhipwreck of 
© their virtue and human nature. Some of theſe gentlemen have acted 
* at the bar, as if they thought themſelves, by the duty of their places 


that is, ex officio) * abſolved from all the obligations of truth, honour, 


4 and decency'—(but not abſolved you find from talting of them)—* but 


* their names (he ſays) are upon record, and will be tranſmitted to after 


* apes with thoſe characters of reproach and abhorrence that are due to'— 
pom: This man is as unfortunate in his ſtyle as myſelf) é the worſh 
ert of murderert, thoſe that murd:r under the ſanction of juſtice,'— 
He was never proſecuted for it. He charged the office of attorney-gene- 
Get} with being the worſt ſort of anurderers.. 2 | 
But the: attorney-general, it is ſaid, is choſen by the king; that is 
Us is the king's officer; but he holds it by a very 


e tenure: his future hopes are greater than thoſe of any man 
r country z his fears therefore muſt be in proportion. Oblecve too, 


1% 


/ 


'3 (which is ſomething more reſpectable than the office of a common ſol- 
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he enjoys theſe powers on the behalf of the king, againſt whom, par- 
ticularly, all thoſe precautions were taken; for theſe precautions are not 
taken between ſubjects who are upon a footing ; but all theſe precautions 
and advantages for innocence (that it may not be oppreſſed) they are all 
taken, not again{t the king, but againſt the crown; againſt that power 
which is more often abuſed than any other power; more liable to be 
abuſed, becauſe greateſt, But, gentlemen, the matter is a great deal 
worſe than this. He is not the king's officer, He knows better where 
his obligations lie. He is not fo ungrateful. He would not, at a table 
with his friends, ſay that he is the 4:ng's officer: he knows a great deal 
better than that. He is in truth the officer of the miniſter: and if the 
miniiter goes out to-morrow, out goes the attorney-general, We can- 
not poſſibly have a ſtronger inſtance, and a happier for me, of this very 
thing. There ſits here in court a gentleman who ſhould now have been 
attorney-general (he loit not the place, I ſuppoſe, for want of abilities) 
who refuſed a brief in this very cauſe; becaule he thought it ſcandalous 
at the diſtance of two years and a quarter.—-l ſuppoſe he might have 
ſtill ſtronger reaſons. If I knew them, I would uſe them. If I knew 
his reaſons why he thought this profeeution ſcandalous, you would hear 
a very different defence from any which I can give you, Put in then 
another miniſter, and the attorney-general thinks me a very honeſt man: 
but if there comes a different miniſter and a different attorney-general, 
— O, put him out of the world; he is not fit for human ſociety ; ſhut 
© him up like a mad dog. - Vou ſee it is not the king's officer, it is the 
miniſter's officer, Gentlemen, it is very well known that the attorney 
and ſolicitor general make a r ee part of every adminiſtration. 
They ſit there in the houſe of commons on each ſide of the miniſter; 
the two brazen pillars, the Jachin and Boaz of the miniſter in the houſe 
of commons, However, gentlemen, though this ſituation of theirs may 
make us ſmile, it is a very ſerious thing, eſpecially when their honour 
and conſcience are to go to you for proof, and inſtead of argument, 

Now let us ſee, how have thoſe powers been exerciſed ? j have ſhewn 
you what they are; I have ſhewn you who enjoys them : now let us ſee 


how they have uſed them; I mean the preſent attorney-general. I will 


not go back to tell you that the biſhops were reckoned guilty of a libel, 
not becauſe they oppoſed the introduction of the Popiſh religion, but be- 
cauſe they would not lend their own hands to the introduction of it. 
But how has it been uſed by the preſent attorney-general ? I am driven to 
this inquiry. He has talked much of his conſcience, and that if he had 
not imagined that he was executing his duty, he never ſhould have 
thought of the proſecution : he did not know me; it was merely a matter 
of duty. Now I did not apprehend that it was a matter cf his ſtirring 
and that his motive was duty; but as he takes it upon himſelf, upon 
himſelf it muſt lie. Now therefore, how has he exerciſed this power 


which he enjoys in right of being the king's officer? I ſay, that he has 


then equally betrayed his own conſcience, and the dignity and pre- 
rogative of the crown (if injuſtice muſt pats by theſe names)—-I ſay that 
he has betrayed them all: for he has acted, not as the attorney-general of 
the king, but as the attorney-general of the houſe of commons. Never 
before this gentleman's time did any houſe of commons, I believe, I am 
lure, never did they direct any attorney-general to file an information. 
Who enjoys the power then? 'The houſe-of commons files informations! 
Worſe {ill ; the attorney-general files informations, not from his own 
mere motion, not from the direction of the crown, but by the direction 


of the moſt corrupt aſſembly of men that ever exiſted upon the face of the 


earth,——lt may be called indecent to call them ſo; but, gentlemen, I 
know, that if every man was to ſpeak but one word expreſſive of his 
opinion concerning what I ſay, there are thoſe, perhaps within heating, 
whoſe hearts would fink within them, There is no man doubts it, and 
I ſhall not be afraid to ſay it.—But, gentlemen, now obſerve; this 
officer, the attorney-general, was never permitted to have a ſeat in the 
houſe of commons till the time of fir Francis Bacon. He is no officer of 
the houſe of commons; he never was permitted to fit there till that time; 
and out of the extreme veneration which they paid to the greateſt of man- 
kind (for he was ſo), they permitted him, for the firſt time, to have a 
ſeat as a private member in the houſe, Now where have we got? He 
has no longer a ſeat in the houſe as a private member; he is the officer 
of the houſe of commons : that power which is pretended to be exerciſed 
for the crown, is exerciſed for the miniſter. The houſe of commons is 
the miniſter's; for he would not be miniſter, if he had not a majority. 
The attorney-general is brought in by him; the houſe directs the proſe- 
cution: whereas the method formerly was, that the houſe of commons 
uſed to addreſs the crown, to defire the crown to order the attorney=- 
general to file an information or to proſecute, Never till this time did 
the houſe think of directing the king's officer to file an information. 


The conſequence happened to be, what at the very time it was natural 


to foreſee would happen. The attorney-general proſecuted. men whom 
he thought innocent. I happened by ſtealth (I am not often permitted to 
be there) I happened by ſtealth to hear the gentleman in the houſe of 
commons ſpeak a language which no man could miſtake. What is ſtill 
more, on one of the aer brought, the vote for it was either re- 
ſeinded, or ſome healing vote was afterwards put into the journals of the 
houſe of commons, for having cauſed a proſecution to be brought againſt 
a perſon. who was found to 6 innocent, Here is a dangerous power 


indeed! Who may not, if this is permitted, file an information againſt - 
the 2 8 What a power is this in the hands of a miniſter to ruin 


for if 1 am not ruined, it is the gentleman's mercy, I thank him for 
that mercy ; for he might every term file an information, if he pleaſes. + 


Now, gentlemen, conſider in what ſort of a charge does he enjoy - 


theſe extraordinary powers. You will find, that as he is the laſt man in 


the world (I ſpeak not of the man, but the office) that ought to be 
truſted with theſe powers, ſo he enjoys them in that kind of charge in 
which he ſho 


leaſt of all enjoy them. For, gentlemen, fie as well 
as attornay- genu depends very much upon the + miniſter.  ' Why, . don't 
we all know very well, that they who were pilloried. for libel in the 


| reign are ae in this? What then, is this the kind of checge in 
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. | I Wes any ſuch folly that faid that; no folly ever ſaid it: but the law 


which this open door to oppreſſion ſhould be left to the attorney-general 
and to the miniſter? It is not for crimes againſt the ſtate that this power 
interferes, but for partial political opinions; and the man who is pilloried 
or impriſoned ics may, for the ſame act, be penſioned to-morrow, 
juſt as the hands change. If this party goes down, it is libel; if it 
comes up, it is merit. Is it in this kind of charge that an attorney- 
; al ſhould enjoy all theſe unjuſt powers? I need not bid you con- 
r and recollect what ſort of things have been charged as libels : 
there is nothing that has not been ſo charged. Sermons, —petitions, 
— books againſt plays, —ſaying that money will corrupt men, nothing 
but barely mentioning the effects of money, —all have been pro- 
ſecuted, and. puniſhed, and ears cut off, and thoſe things, for libels. 
In ſhort, gentlemen, you will always find (your memories will go 
back enough to find it without reading) that whatever is contrary 
to the inclinations, intereſts, or even the vices of a miniſter, has 
always been, and ever will be, charged as libel. Even at this time, if 
the attorney-general's friend, Mr. Rigby, had been attorney-general, or 
to direct the attorney-general to file informations for libels, the preſent ' 
ſpeaker of the Wis” of commons would have been accuſed of a libel, 
for recommending ceconomy to the crown. We know that he would; 
and there is nothing extraordinary that a ſpeaker of the houſe of com- 
mons ſhould have an information ex officie filed againſt him for a libel. 
The ſpeaker, Williams, had one filed againſt him for publiſhing the jour- 
nals of the houſe. Thy are now wiſer. Indeed that caſe has been ſcouted. 
If then, gentlemen, theſe conſiderations ſhould make you careful and 
attentive in a trial upon a proſecution of this kind; the frequency of 
1 for libels, I ſuppoſe, ſhould add to your care and attention. 
or, gentlemen, when is it that libels are moſt frequent? When is it 
that proſecutions for libels have been moſt frequent? Have they been 
under the beſt governments, under the beſt adminiſtrations (for govern- 
ment is a word abuſed: I mean under the miniſters) ? Have they been 
moſt frequent under the beſt, or always under the worſt? It is only bad 
men that will accuſe the good: good men don't accuſe good things: 
notwithſtanding which, you will find that under the beſt adminiſtra- 
tions there are few libels, and much fewer proſecutions; and under the 
worſt adminiſtrations you will always find them ſwarm. Whether it 
happens that under the worſt adminiſtrations (for there is always folly 
with wickedneſs) the miniſter is ſo fooliſh, as that, not attending to the 
principles of the perſon recommended to him, he, by miſtake, chuſes a 
good attorney-general, who has ſkill to diſcover and honeſty to purſue 
* thoſe crimes which are detrimental to ſociety; or whether it happens, 
that a miniſter chuſes a bad attorney- general, who has no honour or 
underſtanding to care for or to diſcover their evil tendency, and there- 
fore does not proſecute at all ;---but ſo it happens, that under a good 
miniſter there are no proſecutions for libel, under a bad miniſter you meet 
with little elſe. | 
Gentlemen, if the general nature of this kind of proſecution calls for 
your particular attention, the particular unfairneſs of this proſecution 
more ſtrongly demands it. Gentlemen, you will be pleaſed to remem- 
ber, that the advertiſement which is now brought before you was pub- 
liſhed on the gth of June 1775. Obſerve too, what is the charge, 
Not any harm that it has done; no, but only a tendency. The charge 
of the libel is a tendency to excite ſedition; a tendency to alienate the 
minds of his majeſty's ſubjects; a tendency to do a great many other 
bad things: I do not recollect them, nor care about them. What! 
come two years and a quarter afterwards to proſecute for a tendency (not 
actual miſchief, but a tendency to miſchief), It was ſo dangerous a 
thing, that it was ſuffered to rage and have its full influence without 
any check or controul; and then two years after (when its tendency 
muſt long fince have ceaſed) comes the proſecution to check the tendency / 
I believe no grand jury would have found a bill for this proſecution at 
this diſtance of time: nay, I believe that l the judges of the King's- 
Bench would not have done it. The attorney-general was well aware of 
this objection upon the trial of the firſt printer. Why not?” ſaid the 
attorney-general---< Will _ ſay, that that which was a crime in 
." Jy $ is no erime in 1777? Will folly ſay ?*---Why, what will not folly 
ſay ! Folly will fay any thing: and what wonder ? when even a man of 
his natural good underſtanding, if placed in his peculiar ſituation, is 
often obliged to ſay what a moderate folly would bluſh at. Was ita 
crime, fays he, two years ago, and is it no crime now!“ That is not 
the queſtion: but, whether it ſhould be proſecuted now, after two 
years delay? That was the queſtion which he ſhould have ſpoken to. 
And would that be thought ſo ridiculous a poſition to be heard in a 
court of common law? You all know very well, that a ſimple contract 
debt cannot be recovered after fix years is ſuffered to elapſe. Now, will 
folly ſay of that money, and the benefits of it which a man has enjoyed 
For fix years, was it a debt fix years ago and is it no debt now? No; no 
man will pretend that the debt is not accumulated, But what then? If 


you have ſuffered that time to paſs by, you ſhall not ſue for it now. 80 


the unjuſt poſſeſſion of an eſtate for forty of fixty years (according to the 
rules which the courts have laid down) the unjuſt poſſeſſion of an eſtate 
-quiets the poſſeſſion. What then, does it become juſt? Have I robbed 
another family for ſo many years; retained the principal and the income; 
und does it now become juſt? No, but you ſhall not recover it; the 
door is ſhut againſt your ſuit. Appeals for felony, for rape, and for 
| murder, they muſt be brought within a year and a day. If you let flij 
t year, you ſhall not proſecute. What! Does it ceaſe to be felony 
Does it ceaſe to be rape ? Does it ceaſe to be murder? No; there never 


ae, You mall not proſecute: you have loft your time. But there is 
Ai a ſtronger circumſtance concerning this doctrine, which I love beſt, 
'becauſe it came from the gentleman himſelf. The eſtate of a man, the 
moſt obnoxious ſor the blackeſt treaſon, by an act rliament, was. 

.. *propoſed' to be reſtored to the ſon. I rejoice that he hat: but the ar- 

-*_  *gument' of this very leman was, chat oblivion ought to paſs 
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| Good God! if twenty years ſhall preſcribe + treaſon; or ſilence; 
or put oblivion upon it; if forty years poſſeſſion, for a large landed 
eſtate; if ſix years, for a ſimple contract debt; if one year, tor appeal 
in caſes of rape, felony, or murder; what ſhall not the mere tendeney.— 
(not actual miſchief)---but the mere tendency of an inſignificant lijbe] in 
a news-paper (if jt was a libel; but it is not) what, ſhall not that be 
permitted a two yeats preſcription ? I ſhall have others beſides folly, I be- 
lieve, think with me in this queſtion, 

But, gentlemen, whether it ſhall be proſecuted or not, the hardſhip ig 
equal to me, I do not fay, that it is abſolute law that it ſhould not be 
proſecuted; for this has never been adjudged ; indeed the caſe has neyer 
happened before. The attorney-general has produced no precedent of 
ſuch a proſecution as this; he can produce none to you. But | deſite 
the attorney- general to remember what | now ſay to you and to the court, 
I ſay, that this abuſe of his power and, prerogative, and of his unjuſt 
claims, will cauſe ſome method of quieting men in reſpect of libels, 38 
men have been quieted in reſpect of poſſeſſions againſt the crown, It 
will be neceſſary: for it will be conſidered that the nature and the ef. 
fects of the charge of lilel have been very conſiderably changed in the 


ment. Privilege is gone; expulſion may be the conſequence ; incapa- 
citation follows! Jo what are they expoſed! I caſt my eyes by ac- 
cident towards one---1 beg the gentleman's pardon---there fits near 
the judge one of the moſt diſtinguiſhed members of the houſe of com- 
mons: he is as liable to an information for a libel as I am at this mi- 
nute.---In his book, in his book the charge of murder is as compleatly 
made as in my adyertiſement : it is /ately publiſhed in his Letter 10 the 
Freemen of Briſtol: he ſtands as liable to be expelled, to be puniſhed, to 
be ſhut 8 from ſociety as a mad dog as I do, and with the ſame pre. 
nce. Gentlemen, there are now great officers of ſtate whom I know 
to be more liable to a proſecution for libel than I am; who have writ. 
ten what has much more the aſpect of a libel, than any thing to be 
found in my advertiſement ; and which may be proved againſt them by 
the ſame man that has proved my publication. It is true, thoſe, who 
are not concerned in the Gazette, may at preſent have Jeft off the 
practice: but what ſignifies that? The attorney-general will tell them, 
that the number of years ſignifies nothing: it is folly only that will fay 
that; even though it was written ten or twenty years ago, (for he has 
drawn no line) it is only folly that will ſay, it is not a crime now, if it 
was a crime then. Gentlemen, I muſt beg you particularly for your 
own direction to obſerve, the ſtrong reaſons againſt this practice of 
bringing a proſecution for a libel, long after the cauſe of the charge 
was given. Conſider the changes which are made both in the perſons 
charged, and the appearance of change which there may be in the thing 
charged. A man hereafter to be charged with an offence ſo uncertain as 
a libel, may, thinking himſelf in perfect ſecurity, change his ſituation; 
| which he would not have done, if he had known that there was a proſe- 
cution for libel hanging over his head: and perhaps the attorney- general 
would not have brought that proſecution, if he had not changed his ſi- 
tuation, and thereby made himſelf vulnerable, who was not ſo before, 
Why, a man might have had a wiſe and children ſince the publication 
of this libel; and it is known that to have them is*called---* giving 
© hoſtages to fortune. -A man might have given hoſtages to fortune, 
and then comes à vindictive attorney- general and drags him away from 
his peaceful family and fire-fide, d him away for a libel written ten 
years ago: for he has drawn no line I Is this to be borne? is this to be 
ſuffered? I thank God, that is not my ſituation. There is, however, 1 
change in my ſituation ; but of that I ſhall ſay, nothing; though [I firmly 
believe, that that change in my ſituation cauſed this proſecution : and 
you yourſelves ſhall conſider. It is now two years and a month ago, or 
thereabouts, upwards of two years ago, that this advertiſement was pub- 
liſhed. They were very ſore at it; it was conſidered as an affront b 
thoſe 'who were glad that the men were killed, However, of them 
know nothing; 1 have not accuſed them. A proſecution was ſoon after 
commenced againſt the printer who has here been evidence againſt me; 
and it ſtopped : he heard no more of it; it went faft to ſleep, and was 
taken up a jd; When ?---Immediately after it was known ſomewhere, 
that Thad (after an interval of twenty years) entered again into commons 
at the Temple, in order to do that for others which I am now brought 
here to do for myſelf. Then re-commenced the proſecution ; then am [ 


life by that act. | | 

But beſides this, gentlemen, there is a great change not only in ths 
perſon charged, but there is a great change alſo in the appearance of the 
thing which is charged to that perſon, E length of time. This ad- 
vertiſement was written in a time of profound peace. A civil war has 
ſince taken place: much blood has been ſhed : much miſchief of all 


more in proſpect. You cannot yourſelves therefore eaſily put back your 
minds to that ſituation in which they would have been, had the proſe- 
cution followed cloſe upon that publication. You cannot recollect the 
dates when certain proclamations iſſued ; you cannot recolle& the dates 
when certain injuries took place: unleſs one made it his particular 


this time, or this proclamation at that time. If there is one of you 
who can recollect, you will find, that all thoſe meaſures which take 
lace againſt rebels, have all been ſince that advertiſement. General 
Gam whom 1 ſubpoena'd, and Who would not attend you, who 
fays, that he is gone away to Germany, he ſhould have proved to you, that 
he'publiſhed à proclamation in which he gives notice to the American 
themſelves, long after this affair at ' Lexington and Concord. He gives 
them notice to come in, and warns them not to do ſo and ſo, otherwiſe 
they ſhould be conſidered as rebels : it was not therefore known that they 
were conſidered, in Anerita, as rebels till that proclamation came, That 
proclamation was to work ſome effect: it maſt either be intended to make 


deu: it was treaſon, to be ſurez but it was twenty years ago.” 


them rebels who wers otherwiſe not; or to make them known to be 15 
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preſent time. The charge of libel now affects both houſes of parljz. 


become a libeller: but it fleeps till then 3 it was brought again freſh into 


ſorts has been ſuffered ; and I wiſh I could fay, that there was not much 


ſtudy, there is not one of you can tell, whether this act paſſed at 


+ 


here fo; If they did not in America know that they were rebels, till 
oe aroclamation came, how ſhould I here in England know it long be- 
are that proclamation did come? There is a rs change in the ap- 
ance of this advertiſement brought forward for proſecution now, 
jb what it would have had to your minds at that time; This you are | 
bound to confider. Indeed it was faid from the bench, on the trials of 
inters, that this advertiſement blamed, and cenſured, and libelled 
6 all the meaſures of government (relative to America, 1 ſuppoſe).---All | 
the meaſures of government! Not the meaſures that happened /ince the 
ablication of it, ſurely! and if they can find in that advertiſement, that 
it cenſures all the meaſures before, I will be content to loſe a verdict. 
You will not, gentlemen, for you mult not, take it upon what that gen- 
dleman ſays, what I meant and what I thought. If you can make out 
that meaning from the advertiſement, then do it; but you will find no 
word hinting at or cenſuring any man or any meaſure but that oe mea- 
(ure of the Americans being put to death by the troops. If you can find 
in that advertiſement any name hinted at or alluded to, or any thing of 
that kind, rhe attorney-general will be much obliged to you; for he 
not. If he could, he would have ſhewn you in which part it was. He 
would have ſaid, Here this meaſure is alluded to; there that great mini- 
der of ſtate is alluded to. He has not, nor can do that: he has a reply 
coming forward, and, if he can do it, he will do it then, Therefore, 
nedlemen, you ſee that That might be a libel, if it was written now, 
which was not a libel at the time when it was written. Gentlemen, I 
don't mean that iny advertiſement would be a libel, if it was written 
now. I know the contrary well; and fo well, that, if it is become a doubt 
in this country, that it is a ſeditious libel againſt the king and the go- 
yernment to charge the troops with murder, I will write it again and 
in: If it is not a queſtion, then I am ſatisfied ; but if it is made a 
ton in this country, that no man ſhall charge a ſoldier with murder 
without being guilty of a ſeditious libel againſt the ling and the govern- 
meat, then I will go into priſon for life: for 1 will regularly charge the 
king's troops with murder (if they put men to death unauthorized by the 
law) regularly and conſtantly: and fo I would do, if they made the pu- 
niſhment death. Gentlemen, if the advertiſement had the aſpect of a 
libel, it ſhould have been proſecuted as ſoon as it was publiſhed, that ſo 
the miſchievous tendency of it might have been prevented, and that fair 
play might have been done to me, and that you might not come to try 
an advertiſement, forgetting that the advertiſement preceded, and did 
not follow) the rebellion. But if the attorney-general has paſſed his 
time, 1 ought then, gentlemen, as in all other caſes by law I ſhould 
have, to have the benefit of the fault of my adverſary, I ought 
not by his neglect and fault to be put into a worſe ſituation than I ſhould 
have been, if he had done his duty. But the attorney-general ſaid at firſt, 
in. excuſe for that, that it was owing to an accident. If true, ſo much the 
more fortunate for the defendant. = how appears it? How does it, 
appear that it happened by an accident? Is that to be ſo lightly taken 
up, upon the attorney-general's juſt hinting it? What was the acci- 
dent? Has he proved it? has he named it? He cannot name it. Let 
bim account for it. I heard the late attorney-general (the preſent chief 
juſtice. of the Common-Pleas) declare, that it was his duty to account for 
his conduct in bringing that proſecution againſt the letter of Junius; 
| which was brought quick too, not in this manner, He ſaid, it was his 
duty to account why he took one printer before another; becauſe he 
looked upon himſelf in filing informations ts be exerciſing a judicial, 
official power, and not merely an advocate at the bar; he thought him- 
| ſelf bound to juſtify his conduct. Let the attorney-general tell us the 
gieident, I know ſomething more of the re-commencement of the proſe- | 
cution than he thinks I do; and a very ſtrange circumſtance it was that 
brought it to my knowledge: however, I don't think I want that. But 
that is not all, An accident, he ſays, prevented the proſecution at the 
time when, he. muſt acknowledge, it ought to have been proſecuted, 
Aye, but there is another accident. What is the accident which has hap- 
pened, that makes it be proſecuted now? There are two accidents. He 
has only juſt hinted one of them (he has not told you what that is); but 
* helis totally ſilent about the other. What is the accident that makes it 
tobe proſecuted now, at the diſtance of two ys! You ſee there is one. 
acdident which cauſed it not to be proſecuted at firſt, in a proper time; 
there is another accident that cauſes it to be proſecuted at an improper 
time. He is bound to juſtify himſelf (not only to you, but to every man): 
eis bound to tell you both accidents. I believe he will explain neither. 
Gentlemen, I am ſorry to take up ſo much of Jour time. I proteſt upon 
my honour, it is not to gain a verdict for myſelf: I have buſineſs to do 
that will take me up much more time than the judges dare to confine me 
on-this charge. I am already a priſoner: I have been a priſoner in my 
own room much longer than they will chuſe to impriſon me. They 
will take care. IT he doctrines concerning libel have now riſen to ſuch a 
height, that they call for ſome remedy ; and they will have it. The 
- coming neceſſity of the times will produce it: and if we ſha} not have it 
tom juſtice and honour, we ſhall have it from neceſſit 7. | 
Gentlemen, there are many other unfair practices in this caſe, beſides 
this delay.of' proſecution, Obſerve how it comes on. The attorney- 
Foun! takes the printers firſt. Why not take the author firſt ? He 
@ laid indeed, that though it was ſigned (and he makes that a great 
piece of impudence) he has ſaid, that though it is ſigned with my name, 
as inſcrutable and impoſſible for him to follow it, as if the 
"name had not been put there.“ Theſe are the very words: as inſcrut- 
eng impoſſible, as if my name had not been put there. -Now, 
wat faid the evidence that he brought to you? 'He told you that he 
er retuſed ; that he had never been aſked ; that they had never 
ide ſlighteſt enquiry after the author, . Now I appeal to your own 
— ConiCiences; is there a man in this-court that doubts whether the attor- 
ener doubted or not that I wrote that advertiſement? Is chere a 
min this court thinks: ſo baſely and ſo meanly of me, phat, havin 
Amy name to an act of that kind, and paid (as I will prove to cars, 
money. to the banker; is there a man in this cqurt'that doubts:that 
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the attorney- general would have found a difficulty to come at me? There 
is none of you that can believe what he ſays in that reſpect: Judge then 
of the reſt. Gentlemen, he took the printers firſt, I will tell you why 
he did that: it was to gain the influence of a verdict. He meant to take 
me; he did not think it inſcrutable or impoſſible, After he had gained 
the influence of a verdict on the printers, then he comes to the author. 
The queſtion now comes with a prejudice before you. A jury has de- 
termined upon it, has declared it to be a crime. My Got | where is 
his honour and his confcience? But he ſays, that he did not knew the 
author;---He did know it; he was in poſſeſſion of the proof before he 
tried one ſingle printer; and therefore the printer, who is now the evi- 
dence, was not brought on to trial. The information was filed againſt 
him, and he withdrew his plea, upon an agreement with the attorney= 
general ; thinking perhaps J you may ſuppoſe) that I thould play him 
ſome cunning trick, and fink the evidence. I mention this, becauſe it 
has been thrown out, as if I had eſcaped ſrom the power of the houſe of 
commons for want of evidence, The gentlemen (en at the attorney 
and folicitor-general) know the caſe better; they know better. I know 
the gentlemen and their under{tandings,---They know how | eſcaped, and 
I will tell you preſently, 

But, gentlemen, he takes the printers firſt ; and which printer ?— 
He who printed it laſt of all the others. Now, why did he take him 
firſt? I will not tell you myſelf, but the printer ſhall tell you. He was 
a ſtranger to me, and he writes to me this letter The printer of the 
* Whitehall Evening-Pojt preſents his moſt reſpetful compliments to 
Mr. Horne, and takes the liberty of ſending Mr. Horne a copy of the 
information filed againſt him for publiſhing the advertiſement ſigned 
* by Mr. Horne, on behalf of the Conflitutional Society; and as the 
printer has great reaſon to believe, from his living in Middleſex, that 
* adminiſtration will make their firſt attack upon him, as they generally 
© deem themſelves ſure of a jury in that county,” Wc CR 
that was the reaſon why they took the printers firſt, and that printer 
firſt: and (which is a very ſingular thing) though they convicted that 
printer, os have never brought him up to judgment. But Mr, Attor- 
ney-General ſaid (and I had like to have forgot to mention it) that he did 
not know that I was the author. I have proved to you that he did know 
it before the trial of the printers. Common-ſenſe ſhews to you that he 
did know it, and had evidence againſt me. But then, I ſuppoſe, he will 
ſay, he did not ſtop the trial of the printers, becauſe that would have 
cauſed a delay.—. It would have cauſed a delay | What, after ſtaying two 
years unreaſonably and unjuſtly ?---It would have cauſed the delay of a 
term to take the author firft, and give him fair play. Will he by-and- 
bye ſay, that he did not ſtop the printers trials, and bring me on firſt, 
merely to avoid delay? The printers would have been much obliged 
to him for the delay; they wiſhed and deſired it. They offered him 
evidence. I told this honeſt man (whoſe face | never ſaw before) when 
he came to me---{for the printers were not defended in the manner I 
wiſhed them to be defended ; the little advice I gave was not followed )-- 
amongſt the reſt I told this printer of the 1/hizeball Evening-Poft, that I 
did not believe he could eſcape being tried firſt ; but I told him he ſhould 
ſend. his attorney to the attorney-general, and make excuſes, and be 
and pray that he might not then be brought on to trial, but ſtay till afte 
the London juries had tried the cauſe; and I adviſed--(we had a meet- 
ing; I forgot to aſk the witneſs the queſtion)---and I then adviſed that 
printer who was the evidence, that the London printers ſhould endeavour 
to preſs on their trials; and urge that ſuſpence was worſe to them than 
any thing that could follow a conviction; and that the Middleſex printer 
ſhould beg for delay.---Not that the attorney-general might be impoſed 
upon :=--Nno, it would have been nothing but juſt and reaſonable :---but 
becauſe I would either cover a man with ſhime, if he refuſed it, or at 
leaſt (and ſo far kindly) prevent him, if poſiible, from expoſing himſelf, 
by.pretending that all this is the natural courſe of accident; that it was 
done to avoid delay; that it was integrity, honour, purity, and con- 
ſcience.— However, I could not prevail : ſo great is the influence of that 
gentleman's office, and thoſe connexions which it caufes. Though the 
printer was eager for it, his attorney ſaid, * No; I can't be concerned in 


* the cauſe; 1 would not for 5001. I can't ſpeak to the attorney-general; . 


for God's ſake, get another attorney. No, fir, I don't mean that 
you ſhould loſe a client; I mentioned it, thinking you could have no 
< objection to go to the attorney-general and pray delay, till after the 
* other printers had been tried; your client's wife is near being brought 


to- bed. So the Middleſex printer was tried firſt, and a verdia gained, 
I did not wonder at it: I expected it, Gentlemen, though this was un 
accident, I muſt beg you to obſerve it is an accident which has always | 


occurred, For in the caſe of that letter of Junius which was proſecuted; 


the firſt perſon proſecuted was Almon (who was not the publiſher, but 


had ſold it at his ſhop) who lived in Meſiminſtur. Here too was the ſame 


accident; and it had the ſame conſequence; except, indeed, that in that 


caſe the London juries recollected themſelves; and though they had a ver- 
dict of a Middleſex jury, the Londen juries caſt it out, "IT bers was, hows 


ever, a ſtruggle. in their verdidts: there was ſomething»--but J will not 


enter into that now: they would not, however, ſuffer their minds to 
intirely influenced and affe ' o 
tleman who was a juryman upon that occaſion in Middleſex, is n 


baronet, and of great conſequence at the India-Hmſe, Gentlemen, if 
you make yourſelves uſeful, there is a better track open to you than 
the honourable and juſt gains of your profeſſion. | You will obſerve then 


that the ſame accidents always return, and they are never explained, 

that I think 1 have a right to complain of as man to man. ye them 
no trouble; I made no objections. I requeſted when the ju = ſtruck 
from the ſolicitor of the | 
the country, th 


Gentlemen, there is one part of the treatment of me in this proſecution, ; 


wat always at home—l deſired he would fave me 


unneceſſary trouble, and that he would do, as men ſay to the execution, 
Do your office like a gentleman, He'ſcemed to be well diſpoſed towards 


it, and treated me.with'great civility and complaiſunce., I deſired hi 
gps 8 | we 
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ected by the prior verdict ſo obtained, A N 
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Treaſury (before witneſs) I told him I lived in 
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to preſent my compliments to the attorney-general (and that if he would 
not do that office for me, I would do it myſelf) and deſire he would let 
me know on what day he would chuſe to have. the trial. The ſolicitor 
promiſed me he would. He kept me upwards of a fortnight, never letting 
me know that it would or would not be tried. He kept me till ſeven 
o'clock at night the day before the laſt day of the ſittings, uncertain 
whether I was to come here or not the next morning. What was the 
conſequence? I had told him the conſequence. I had a witneſs to ſend 
for one hundred and fifty miles. I ſent for him, and I have again brought 
him (I am aſhamed of the trouble I gave the gentleman, a ftranger 
to me, I never ſaw him till now) I gave him the trouble to come and to 
go back two hundred and eighty miles. The perſon—(and it is not a com- 
mon perſon, a porter, or meſſenger that can be ſent with a ſubpoena, when 
you do not know whether the witneſs will come or not) —I was forced 
to ſend him the ſame way. The ſolicitor for the Treaſury knew it; yet 
he never would let me know till laſt Twe/day night (laſt Tueſday afternoon 
I ſuppoſe my ſolicitor knew it) when the trial would come on, My wit- 
neſs was forced to go back and come again. Now, what is your verdict, 
(ſuppoſe it pleaſed the attorney-general to go on ſo two or three ſittings 
more). what is the effect of your verdict compared with that expence ? 
Your verdict is the gentleſt part of the proſecution, When I ſay your 
verdict, it is becauſe then follows the judge's ſentence. 

Gentlemen, if you don't know, it is proper that I ſhould inform you how 
the London verdicts were obtained. I was preſent in the court. One 
jury, I think, brought it in (at firſt) guilty of printing and publiſhing ; 
a moſt ſtupid verdict I am forry that honeſt men ſhould be ſo impoſed 
upon. Guilty of printing and publiſhing ! I heard a gentleman once ſay, 
who has ſome ſkill in the law, that there was but one poſſible guilt that 
there could be in printing and publiſhing ; and that was, if it was printed 

upon gilt paper. The pun is poor enough; but not too ſtupid for the 
doctrine, not a bit. There happened upon the trial of another of the 
printers to be ſome difference of opinion in the jury. They came into 
court; they deſired to be heard, A juryman deſired to know © whether 
© or not they were to find their verdict according to the information: 
that was his queſtion (I don't know his name) which he deſired to know. | 
It was plain enough what that honeſt man meant. It is true, he did not 
expreſs himſelf in the technical legal terms of the law, perhaps ; but I did 
then ſay aloud (and I firmly believe that his lordſhip heard me; there 
are gentlemen in court that ſtood by and heard me) I did ſay ” little 
heated) * his lordſhip dares not anſwer that queſtion.* I ſaid it out loud (I 
might well be ſuppoſed to feel a little) © he dares not anſwer that queſ- 
tion; for he dares not deny it; it is too groſs: he dares not own it; for 
then he loſes the verdia.* His lordſhip did not anſwer it; his lordſhip 
did not. Are you to find according to the information ?—Why you are 
to find the information according to the evidence. You are to find the 
thing, with which I am charged, proved. The juryman faid—according 
to the information Why he was to find according; for according means 
agreeing, and means nothing elſe. The evidence agreeing with the in- 
formation ! Why yes, to be ſure, what is he to find elſe? He muſt find 
that or nothing, for that is the only thing before him. However, that 
queſtion was not anſwered. . Then a little converſation, of a ſtrange na- 
ture, took place — (his lordſhip loves converſations with the jury)—a 
little converſation took place about intention. I hope, gentlemen, I ſhall 
at leaſt have this benefit by my trial, that the doctrine of intention will 
come out fairly and unequivocally to you; whether the jury have a right, 
whether it is their duty (it is the my gift of the whole matter) to de- 
termine what was the intention. The laws have confined the jury to 
one ſingle word (ſo careful have they been). That word is guilt; that 
ilt which is charged, Guilt there can be none without intention. 
f guilt can be found without intention, ſo be it; but I hope that you, 
entlemen of the Jun „nor this court, will not be permitted to go away 
rom hence with theſe equivocal ſayings which hitherto have been. Let 
bo out fairly, and let us know, in the name of God, what the 
rine is. AN | | 6) 
_ Gentlemen, I did object, if you remember it— (I don't now intend 
to go into it, for L ſhall till be longer than wiſh ; but I think 1 ought: 
to mention it, and I hope you will excuſe the loſs of your time)—gen- 
tlemen, we talked ſomething about the right of the attorney-general to 
reply—lIf there comes, ſaid his gr freſh matter. There can come 
no flach matter, unleſs there comes freſh evidence. The evidence is the 
matter; the pleading is a different thing. The proſecutor is bound to 
foreſee all that can be urged in defence by the perſon accuſed; and to 
anſwer it before it comes: that is, he is to make good his charge. If 
it is not ſo, ſee the other caſe ; ſee, on the other hand, what I am to do. 
I am then to foreſee what he bas to urge againſt me; and if I do not, what 
fellows? Why, all that he urges in his reply (as he calls it) is a new 
art of the accuſation, which 1 ſhall have no opportunity of anſwering. 
The fact of publiſhing the advertiſement is not diſputed; I never dif 
puted it; the whole matter that we have to do together is, for him to 
prove it a crime by law or argument: therefore whatever argument he 
uſes in his reply, if it has any effect upon your minds, I may be con- 
victed (if convicted upon ſuch argument) without ever having offered the 
leaſt defence; that is the bl conſequence of his right to reply: ſo 
that he is not to foreſee what may be anſwered to his arguments; but 
the man charged is to foreſee 'w t arguments may be urged: againſt 


_ Gentlemen, there lives this. day a very | am man- in this country, 
whoſe doctrine and whoſe practices were diametrically oppoſite. ' He | 
enjoyed the office of attorney-general... He has been a chief juftice. 
He, as 1 am informed, never proſecuted. but one libel, and that was Dr. 
Shebbeare, who is now penſioned by thoſe who made this gentleman at- 
torney-general. What was his conduct ? If ever there was an infamous 
| libel againſt government, ſurely it was that (it is a gest many years ago, 
but I read it). What was lord Camden's conduct ? He left the whole to 
- the jury; intention and all ; the whole: he cut you off from nothing 


- maximd---or ſomething of that kind. Well then, the greateſt o 


_ . of . your tight. He did not hold the. chreatening language---* you | 


* 
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© may, if you will, take it upon you.”---Why' that threatening ? Yao! 


may commit crimes, if you will: you may be as indecent as I may be 
ſuppoſed to be for repeating this: but, upon ſuch an occaſion as this, | 
reckon it not indecent. 1 may, if you will. Why you 
not only may, but you are bound to do it; nor do you diſcharge your 
conſciences nor your oaths, if you do it not: but I hope you will hay, 
it clearly ſaid, whether you are bound or not. Lord Camden' ;.. 
markable words, when he finiſhed his charge againſt the defendant, wa; 
that he did not wiſh the conviction of him, if any man whatlveve, 
doubted of his guilt, | 

Gentlemen, another thing was ſaid, which I muſt warn you againſt 
it was ſaid that this advertiſement (I believe I mentioned it) arraigned 
all the meaſures of government (at leaſt, I think, you need not (earch 
into the advertiſement itſelf to be aflured that it did not arraign th, 
meaſures of government which have followed the publication). Th, 
printers who have been brought to judgment, have been ſentenced z 
hundred pounds; and the ſuffered what they were not ſentenced to, 3 
week's impriſonment. Their fine, it was repreſented, was mitigated 
for that they might have been or were impoſed upon by the author, the 
libel coming in the ſhape and form of an advertiſement, which diſarmed 
their caution ; and therefore the fine was no more. F ormerly our laws 
puniſhed men for being knaves; now | perceive they ſhall be puniſheg 
for being fools. If a printer, for the ſake of two ſhillings or half.. 
crown, is impoſed upon by a wicked incendiary, who, under the ſhape 


of an advertiſement, diſarms their caution and ſtips it into their paper; 


the jury have, you know, nothing to do with their intention ; there. 
fore there muſt be a verdict againſt them of courſe : the judges find the 
printers have been impoſed upon; and therefore only impriſon them 2 
week, and fine them one hundred pounds. It was a dear half-crown 
they gained ! If the printers were impoſed upon, they ſhould have been 
acquitted. But by the evidence given now, you find they were not im- 
poſed upon by me: there was no impoſition by me. hat was my 
conduct towards the printer? This advertiſement I am now giving you 
will offend certain miniſters in this country: it is perfectly harmleſs 
and ſafe, and free from the cognizance of the law : the matter of it is 
juſt; it is true; but the Jaw affords no guard or protection now from 
the power of the miniftry in the houſe of commons, who vote men 
guilty ! and vote things crimes! They have given out, owing to my 
forbearance (I did not wiſh to expoſe the nature of that defence which 
cauſed me to go ſafe from the houſe of commons) being ſilent, they 
have propagated a report, as if (like an artful tricking attorney or ſo- 
licitor that is not uſed to honourable practice) I had made a charge 
upon them, and ſneaked out for want of evidence againſt me. I was 
determined, for the ſake of the laws of this land, that they ſhould ei- 
ther by forbearing to take notice of this advertiſement, or by taking 
notice of it, let it appear that they have no power to puniſh a man 
but by the laws: and therefore I furniſhed full evidence, in order to 
ſhew that even with the fulleſt evidence the houſe of commons have no 
power to try or to puniſh the ſubject. I knew I was ſafe from the 
courts of law, at leaſt that I muſt there be tried by a jury; and they 
may do their duty, if they pleaſe — Gentlemen, for every minute of 
impriſonment that thoſe printers ſuffered, I do freely and frankly con- 
feſs that I deſerve at leaſt a year, comparatively, If they deſerved a 
minute, for every minute I certainly deſerve a year; and for every far 
thing of that hundred pounds which they were fined, proportion only 
our guilt (if there is any guilt in the caſe), a million of money will not 
be ſufficient for my crime. If they can juſtify their ſentence on the 
printers, I will juſtify the court for the moſt ample puniſhment they can 
inflict on me. If Iam guilty, no man upon earth ſo guilty, It was the 
moſt deliberate act of my life; it was thought of long before I did it. I 
made the motion ; I cauſed the meeting ; | ſubſcribed a great part of the 
money; I procured the reſt from my particular intimate friends: but! 


| ſhall come to that by-and-bye. 


Gentlemen, I have ſhewn you the method of proceeding by informa- 
tion ex officio: I muſt now deſire you to obſerve the method of puniſh- 
ment, when it comes to the court. Obſerve how that paſſes, The 


man is convicted this ſittings: he is called up for judgment next term: 


Go' to priſon, ſays the judge, and then we will think of your ſentence. 
They ſentence him a hundred pounds; but for what was the week's 
impriſonment ? It is put into the ſentence indeed---** and impriſoned 
until he pays his fine. Well, but could the man pay his fine till he 
knew what it was ?---Obſerve the diſtinctions which are made !---A 


general officer who is now in America, general Burgoyne, was proſe- 


cuted. He comes into court to receive ſentence for hiring ruffians to de- 
ſtroy the electors coming to poll; whit is his puniſhment ? He is fined 


a thouſand pounds; but he is not ſent to priſon whilſt his ſentence is 


deliberated upon; he is releaſed inſtantly. Now what ſays our law! 


Our law ſays, that * a corporal puniſhment, however ſmall, is greater. 


© than à pecuniary puniſhment, however great.”--- Duzlibet pœna cor. 
poralis, quamvis minima, major eft qudlibet pœnd pecuniarid, 8 

enders, 
ou ſee, have not the greateſt puniſhment. © The miſerable printer who 
is impoſed upon by an incendiary---to priſon with him; we have not 
time to tell you now' what we will do with him; and yet it does not 
ſeem to be a very difficult caſe: but in à very uncommon caſe, that of 
an officer of the king's troops hiring ruffians to deſtroy the elefors 
coming to poll, and thereby gaining a' ſeat in parliament; in this cal 
no deliberation is neceſſary: or it is taken properly, before be i 
drought into court, that he might not ſuffer a moment's impriſonment. 


Lou ſee the difference. The delinquent was wiſhed good morning; 


the judge from the bench, when the general paid down bis fine in 
court, wiſhed him good morrow. Another man was lately proſecute), 
who would have taken away the eſtate of his neighbour, that neigb- 
bour not conſenting” illegally to loſe it. He ſends him a challenge 
He is proſecuted and convicted. No deliberation for ſentence; not * 


moment's impriſenment. He is fined'a hundred pounds; and n 
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tion is even made by the court to know if any body ever knew a pre- 
cedent for a ſmaller puniſhment. Nobody indeed ever did; and yet 
this challenger was an elderly member of parliament, and a jultice of 
ace for the cou where he lived. He was ſtil] better off than with 
4 od morrow : was tould--- [dem alii fectre; et multi, et boni !- 
«© Other men have done the ſame thing, fir, as you; and many other 
«© men and good men If he was a good man, why was he puniſhed ? 
Ile ſtood not, at that time, a good man in the court; he did not appear 
there for his goodneſs. | 
Gentlemen, I ſome time ago hinted ſomething to you of the motives 


for this proſecution. I will now go no farther than only to ſhew you 


clearly what could not be the motives; and I will leave your minds to 
Jetermine what is the motive: only ſo far I will ſay, that if the 
change in my ſituation, if I was allured to it by the lucrative emolu— 
ments of the profeſſion, and wiſhed to ſhare in the legal plunder of 


| the people, this proſecution might then be very ſerious; but I laugh at 


it, I am out of the reach of the intended conſequences of this proſe— 
cution; I ſay, intended conſequences; for rely upon it, I am better 
known to thoſe who have cauſed this proſecution, than for them to have 
only in view the conſequences of impriſonment and fine. No, they 
know better: they know that no men act as I have always done who 
mean to be ſtopped by impriſonment and fine. But, gentlemen, I will 
ſhew you what is not the motive of this proſecution. The motive of 
this proſecution is not to prevent the evil tendency of this wicked libel 
of this horrid charge againſt the king's troops of murder; againſt 
ſoldiers who never commit it, who are not likely to commit jt, I am 
ſorry to read to you any paper: (I did indeed intend to have read many, 
but the time I fee will be too long) I will only read one or two to you, 
juſt to ſatisfy you of ſome things which you perhaps are not aware of. 
ere is the Public Advertiſer of May Zoth, 1775. You will find in it 
a very ſerious, very particular, very ſharp accuſation againſt the king's 
troops of murder; the whole circumſtances at length; and murder, 
murder, murder in every line; but it is ſo long that Iwill not read it 
to you now, becauſe you can all remember to look at it hereafter. The 
papers are May 30 and May 31. The government then, I mean the 
miniſter (I make an improper uſe of the word government) the miniſter 
defires the public, upon this charge of murder againſt the troops, to 
ſuſpend their belief. What follows? This paper which J have proved 
e As a doubt of the authenticity of the account from Salem, touchin 
© an engagement between the king's troops and the provincials in Maſ: 
© ſaebuſet's Bay, &c. I deſire to inform all thoſe who with to ſee the 
' original affidavits which confirm that account, that they are de- 
* at the Manſion-Hauſe with the right hon, the lord-mayor 
© for their inſpection. Arthur Lee.” 


Then come the copies of the affidavits ; all the particulars at length: 
murder is not ſpared at all. Then, amongſt the reſt, comes an affidavit 
which I ſhall proye to you preſently more authentically than this; though 
it is enough for me that it was publiſhed. But you ten gentlemen, I 
am not the original author of the charge. The gentleman has been talking 
of the original author of the charge: he thinks he may tell you ſo now, 
two years afterwerds; but if he had told you ſo at the time of this adver- 
tiſement, every man in the court would have laughed at it. Hexe is the 
original charge, ſigned by the agent of the province where the murders 
were committed, and the original affidavits confirming it are here ſaid to 
be lodged with the lord-mayor for inſpection. 
Mr. Les that his receiving them, and cauſing them to be advertiſed, 
tas cauſed no proſecution againſt him. We ſhall know preſently whe- 
ther this affidavit be a forgery or not: the gentleman for whole it is 
given attends here by my ſubpœna to prove or to diſprove it. 
Eduard Thorgton Gould, of his majeſty's own regiment of foot, be- 
ing of lawful age, do teſtify and declare, that on the evening of the 18th 
inſtant, under the orders of general Gage, I embarked with the light 
"infantry and grenadiers of the line, commanded by colonel Smith, and 
landed on the marſhes of Cambridge, from whence we proceeded to Lex- 
een, On our arrival at the place we ſaw a body of 8 troops 
armed, to the number of about ſixty or ſeventy men. On our approach 
"they diſperſed, and ſoon after firing began; but which party fired firſt 
"Fcannot exactly ſay, as our troops ruſhed on ſhouting and huzzaing 
"previous to the firing, which was continued by our troops ſo long as 
*any of the provincials were to be ſeen. From thence we marched to 
Herd. On a hill near the entrance of the town we ſaw another body 
ot the provincials aſſembled. The light infantry companies were 
Cordered up the hill to diſperſe them, On our approach they retreated 
Awards Concord, The grenadiers continued the road under the hill 
towards the town, Six companies of light infantry were ordered down 
* to take poſſeſſion of the brillaw, which the provincials retreated over : 
"the company 1 commanded was one. Three companies of the above 
*detzchment went forward about two miles. In the mean time the 
Per incial troops returned, to the number of about three or four hun- 
Seared. We drew up on the Concord ſide of the bridge. The provin- 
ies came down upon us; upon which we engaged and gave the firſt 
"tre. This was the om engagement after the one at Lexington, A con- 
nec firing from both parties laſted through the whole day. I myſelf 
© Was Wounded at the attack of the bridge, and am now treated with the 

n, and taken all poſſible care of by the provincials at 


Signed Edward Thoroton Gould. 


| When Belt I heard of this proſecution, and not before, I began to con- 


whword as diſtinguiſhed what I had ſaid from the caſe of many other 
„Not a day paſſed but I found ſome news- paper with the ſame 


lider with myſelf whether I had indeed made uſe of any ſuch expreſſion 


6 Marge, containing the ſame word murder. I need not read any of them 
ee; you can all recollet. Go to thg papers that are publiſhed to- 


15 to _ publiſhed before this charge Was brought againſt me and 
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ſince, and ſee if you don't conſtantly find in them this charge of murder 
againſt the king's troops. I took extracts from them till 1 was tired; 
and not only from the news-papers, but ſeveral other publications; from 
that honourable gentleman's publication and others, which are of more 
cunſequence than fugitive pieces in a news-paper, Theſe all prove 
the attorney-general's nice ſenſe of honour and integrity, and regard to 
the public good, who proſecutes this advertiſement. Now, that men may 
not be miſled by it, after ſuffering them to run wild for two years, and 

1 gentlemen, ſo far from that being 
the motive of this proſecution, the papers are all full of the ſame charge, 
and will continue full, I have no doubt. I proteſt upon my honour, 
they are none of them made by me: I have been dumb ever ſince, I 
meant to do good by it when I made the charge, and I have been dumb 
ever ſince, becauſe I could not ſee that any good was to be produced. 
If then you ſee what is not the motive for this proſecution of me, at 
this diſtant time, that will lead your minds to conclude what is the 
morive, 

Gentlemen, the language of the attorney- general forces me to ſay a 
few words upon a ſubject which is the moſt diſagreeable for a man to 
ſpeak of; unleſs indeed it is when he appears as J do, a defendant, I 
thought when the attorney-general opened his charge upon this proſecu- 
tion, that he would have taken a different line from that which he re- 
peatedly purſued in the trials of the printers, He knew that I had heard him 
talk againſt © indecency, a flood of obſcenity, and ſcandalous publications.” 
I had already heard him charge that advertiſement to be full of © ribal- 
© dry, Billingſgate, ſcurrility, balderdaſh, and impudence.* I have not 


uſed a word that he did not uſe., All theſe I knew he had charged upon 


that poor advertiſement. I thought that upon this proſecution he would 
not give me ſuch an advantage as to ſay the ſame things, or take the 
ſame line that he took before. It is true, he gained a verdict by that 
line before, and therefore perhaps thought he might this time. I own I 
did think that he would have paid me the compliment of ſomething a 
little new; but he ſays he never knew ſo much of my talents and learn- 
ing as at this time. The gentleman's memory is ſhort: I would have 
forgot it, if he had not. He repreſents me to you in the light of a ſcur- 
rilous, ribald, balderdaſh, Billingſgate, impudent fellow. That boldneſs 
with which I defend the right of the ſubject, will not, with any man 
who has a regard for the right of the ſubject, paſs for impudence: thoſe 
who know any thing of me muſt judge whether I am impudent upon other 
occaſions, MM 4, 
Gentlemen, he has followed in this deſcription of me which he has 
given, and in that character with which he has been pleaſed to cloath 
me—he has followed the old pradtice of ſome ingenious tyrants, who 
uſed to dreſs up men in the ſkins of beaſts in order to encourage the dogs 
to worry them. Juſt ſo this gentleman dreſſes up his victims in the cha- 
racters of beaſts, in order to expoſe them to your indignation, He had 
no pretence whatever for repreſenting me in that light, I do the more 
wonder at this language from him, becauſe he knew better. He has ſaid 
indeed, that he did not know the gentleman, The word 4#now has many 
different meanings. He did not know me as a friend, or as an acquain- 
tance; I never had that honour: but that he did know me ſo far as to 
know much more of the talents and learning (if there were any in the 
caſe) than what he can poſſibly have picked out from this day's hearing, 
is a notorious fact. However, gentlemen, if I am that Billing gate fel. 
low, unfortunate is it for the attorney-general that a fit of Billing/gate then 
once took him: and whilſt the fit was on him, he applied to a gentle- 
man to introduce him to my company, abſolute ſtranger to him as I was. 
I did not requeſt it ; the attorney-general W * it. Perhaps the gen- 
tleman who introduced him is in court. The fit was not a ſhort one: 
my conduct and my character was not, in his declared opinion, ſuch as 
he now repreſents it. I believe we ſat in a public coffee-houſe together, 
though in a private party, I ſuppoſe from eight or half after eight in the 
evening till paſt midnight conſiderably, don't mention it to plume 
myſelf upon his diſtinction; I claim no honour from it: the gentleman 
might be deſirous of ſeeing me as you go to ſee a raree-ſhew, or as you 
would any ſtrange creature; it might be from ſome curioſity. I never 
was vain enough, gentlemen, to impute it to myſelf as a merit; I did 
not ſee any reaſon to grow proud upon it; but I mention it parti- 
cularly for this reaſon, that not only it ought to have ſaved me from ſuch 
a repreſentation of character, but it ought to have ſaved the attorney- 
general from pinning ſuch motives upon me as he mentioned in another 
trial; ſuch as the gaining of half a crown, or the flying in the face of 
government, When he was in poſleſſion of my motive, he knew it per- 
haps better than moſt men in England; and though I don't think I have 
a right to repeat what paſſed from that gentleman (though there was no« 
thing in it diſhonourable to him), 2 I may be permitted to ſay what 
came from myſelf to him. A queſtion was aſked me to account for a 
part which I played; and why I, who did not then ſeem to him to be a 
deſperate man driven by neceſſity to it, or that ill-behaved man, or 
that fool (for great numbers of patriots and miniſterial men go from 
folly on both ſides) he ſeemed to think I might have ſome more honaur- 
able motives about me, and wiſhed to know what they were, I told him 
my motives; and it is a ſtrange circumſtance that I ſhould then tell him 
that motive which is the very motive of this action of mine which he 
now proſecutes. I told the gentleman, in the year 1768; that there was 
a certain ſect of religion (which I named) which of all others was moſt 


abhorrent from my principles and way of thinking; but I added“ Per- 


s ſecute them to-morrow, and I will declare myſelf. of that ſect the next 
6 day. I appeal to himſelf; he will remember it; it is rather too re- 
markable. | wil mention the ſect, if it is _— Shall I repeat the 
name of the perſon, the introducer, and the place ? If there is any doubt, 
and he deſires it, I will mention the particulars ; becauſe I ſhould be ſorry 
to be laughed at as if 4 cob * a falſhood of this kind, and pluming my- 
ſelf for paſſing a few hours with the gentleman who happens now to be at» 
torney-general. This paſſed long before this wicked advertiſement z long 
before 1 could foreſee that the promo wete to be treated as I 
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- been. I think it ſhould have ſaved me from ſuch a repreſentation of 
dharacter, and from ſuch motives as have been imputed to me; from that 
_ gentleman at leaſt, if he acts (as he pretends) without direction from 
others; for he has ſeen me ſteadily purſuing that ſame motive. Every 
action in which I have been known to be concerned, has ſteadily been 


upon one and the ſame principle. I have never had occaſion to ſupport 
a friend or an acquaintance to promote an election, or to vote, or to do 
any thing for my particular connections; they have alway been abſolute 
ſtrangers to me, and men taken up upon the footing of oppreſſion. 
Friends Les, if friendſhip received from me could make them m? 
friends. But friends No, if any friendſhip received from them was 
neceſſary to make them ſo. My motive has been conſtantly the ſame : 1 
know no American. 
Gentlemen, I have been more concerned in my room than I have with 
the commerce of men in the world; and I read there, when I was very 
young, that when Solon was aſked which was the beſt government, he an- 
wered-—* where thoſe who are not perſonally injured, reſent and pur- 
© ſue the injury or violence done to another, as he would do if done to 
© himſelf.'—T hat, he ſaid, was the beſt kind of government; and he 
made a law impowering men to do ſo. Now, gentlemen, we are hap- 


pier, we are under a better government; for our laws enjoin us to do 


what he only impowered men to do, By our laws the whole neighbour- 
hood is anſwerable for the conduct of each: our laws make it each man's 
duty and intereſt to watch over the conduct of all. This principle and 
motive has been repreſented in me as malice. It is the only malice they 
will ever find about me. They have in no part of my life found me in 
any court of juſtice, upon any perſonal conteſt or motive whatever, either 
for intereſt, or profit, or injury. | 
I have kept you too long to ſay a tenth part of what I intended to ſay, 
and I believe it is not neceſſary : I ſhall therefore paſs over many things 
that would give to ſome pleaſure, and to ſome pain, But as they are of 
that nature that I ſha! give myſelf the liberty of uſing, upon other occa- 
ſions, as I pleaſe (doing no wrong), I can the more readily forbear them 
here. But, gentlemen, in this matter of charging the king's troops with 
murder, there is a very ſtriking circumſtance; and that too, I ſuppoſe, 
the attorney-general will have forgotten. It is well known that, amongſt 
other oppreſſions and enormities which gave me pain, murders (without 
-any conteſt and diſpute) committed and pardoned gave,me much. I cauſed 
the ſoldiers in St. . George's Fields to be proſecuted — the king's troops — 
for murder. I took them up. It was called no libel by the then attor- 
ney-general z no libel againſt the government. They were tried for 
murder. I did intend to have told you how they eſcaped ; but it matters 
not. They were tried; were charged with murder; and that not 
only in a court of LA advertiſed it, I ſigned it with my name: 
the ſame: printer (1 forgot to aſk him as an evidence: indeed I had be- 
fore aſked him for a news- paper that contained the advertiſement, but he 
could not fend me one) he could have proved it; but it is notoriouſ] 
known, I charged that murder upon the king's troops with my name. It 
was not thought a libel then. It was thought a very great affront : for 
thoſe troops had been thanked, in the king's name, for their alacrity upon 
the occaſion. What then, if the king's name had been abuſed to thank 
men for their alacrity, what then? (I did not mention that, but I men- 
tioned the murder committed.) There was murder committed. 1 ſaw it 
with my eyes; I ſaw many barbarities committed, I might have been 
amongſt the ſlain. And ſhall I not mention what I ſaw with my own 
es? Shall I have no tongue nor underſtanding, but in a court of juſ- 
tice? I certainly. will.—W hat followed? Soon after that, Mr. Stanley, 
a conſiderable officer in the ſtate, moved in the houſe of commons for an 
act of parliament to take away from the ſubject the right of appeal in the 
caſe of murder; becauſe I had cauſed appeals to be brought; that is, 
I aflifted the parties who brought them. This motion was ſupported by 
Mr. Selwyn. Mr. Dyſon, a lord of the Treaſury, declared himſelf to be 
entirely of their opinion “ becauſe the right of appeal for murder was 
© (he faid) a ſhackle upon the gar) mercy: but he begged a delay till 
© the next winter, when he promiſed it ſhould have his aſſiſtance; that 
© ſo the motion might not appear in the journals of the houſe all the 
© ſummer, to alarm and terrify the minds of the people _ that bill 
could be paſſed into a law, for which at preſent, he ſaid, there was not 
© time.'—To avoid its alarming the people before it could be paſſed into 
a law Well, it did not ſtop there: ſome notice was taken of this, but 
not much, as it was for that time dropped. But this motion was revived 
ſome time aftew Mr. Roſe Fuller (a better man to come forwards upon 
ſuch an occaſion) gave notice of a renewal of that motion in the houſe 
of commons: he was ſupported by Mr. Attorney-General. I was alarmed 
at that (and I will prove it; I am not now aſſerting what I will not 
ve). I inſtantly publiſhed what they might have called a libel, if it 
d not been upon ſuch tender ground. I ſent it to the public papers, 
with the initials of my name: I inſerted in it ſuch matter as could not 
fall to make it be known to come from me. That did not content me. 
Frrequeſted an honourable member of that houſe, who is now in court, 
Mr. Alderman Oliver, to preſent my compliments to Mr. Roſe Fuller and 
the attorney-general,. and to inform them that, upon that ground, I was 
ready to go even to death; that I would ſtick at nothing; that, on ſuch 
an occaſion, I feared no proſecution for libel. I intreated them to tell 
me when they would bring the motion on, that I might be preſent to 
hear what paſſed, which I would faithſully report and freely comment 
upon. The attorney-general, in his ſupport of that motion, had reviled 
the right of appeal in the ſubject for murder, as a Gothic cuſtom. Go- 
| #hic was the invidious ng brought againſt it : it was a Gothic cuſ- 
tom! Why, gentlemen, fo are all the rights, and liberties, and valua- 
ble laws which we have; they are all Gethic. But this was to be plucked 
out from amongſt the reſt; and becauſe it is Gothic that men ſhould be 
. puniſhed for murder, becauſe it is a ſhackle upon the king's mercy, 
- murderers are not to be puniſhed. Gentlemen, this attempt U. a near 
aMnity with this proſecution of me, for à libel againſt the government, 
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for charging the king's troops with murder. Gentlemen, [beg your | 
attention to this matter: for, you ſee, they have got farther now in th, 
ſyſtem and their doctrines; and the mere charging of the king's road 
with murder is to be conſidered as a ſeditious libel againſt the king * 
the government ! But what thought the houſe of lords at the time of the 
Revolution upon this Gothic cuſtom ?—King James the ſecond had eit 
off and murdered many of the peers, under a ſham trial of a commiſſin 
of peers whom he picked out. At the Revolution they took care 90 
ſecure themſelves from ſuch trials in future; and therefore, on the 14th 
of January 1689, they entered this among their ſtanding orders. 
* Whereas this day was appointed for taking into conſideration the repott 
made the 8th day of this inftant January, from the lords committe, 
of privileges concerning the trials of peers : after due conſideration had 
thereof, it is reſo]ved by the lords ſpiritual and temporal in parliament 
aſſembled, that it is the antient right of the peers of Englind to be trig 
only in full parliament for any capital offences. And it is ordered that 
this reſolution be added to the roll of ſtanding orders of this houſe.— 
This was to ſecure themſelves, But when they had done this, ſome noble 
ſpirits amongſt them being alarmed and apprehenſive, leſt, under this pre- 
tence, in future times the ſubject might be deprived of his right to proſe. 
cute thoſe who had committed murder, they (three days afterwards) on 
the 17th of January, entered the following declaration: It is declared 
© the lords ſpiritual and temporal in parliament aſſembled, that the order 
made the 14th day of this inſtant January, concerning the trials of pcersin 
* parliament, ſhall not be underſtood orconſtrued to extend to any appeal of 
* murder or other felony to be brought againſt any peer or peers : and it i 
ordered that this declaration be entered on the roll of ſtanding orders of 
this houſe.— The peers at the Revolution (all Gothic as it was) took this 
right of the ſubject, and hugged it to their boſoms; and this too in their own 
caſe againſt themſe]ves, 'I hey would not themſelves be exempted from a 
poſſibility of being proſecuted to judgment, that juſtice might be done 
for the lives of the king's ſubjects, even if lain by themſelves. Hoy. 
ever, gentlemen, this Gothic right of appeal is not as yet taken from 
us: and I do firmly believe, that by the reſolution which I ſhewed, and 
by the meſſage which I ſent, and by the libel which I publiſhed (if 
ſuch things be libels), I do believe [ have the merit of putting off (at 
leaſt for that time) ſo infamous an attempt. Infamous four-fold, if 
you conſider the doctrine now brought forwards.---The king's troops 
ſhall not even be charged with meer Obſerve then what follows: 
the king perhaps will not purſue; the ſubject ſhall Joſe his right of ap- 
peal ; and you ſhall not even dare to ſay that the king's troops have com- 
mitted murder, 

I have already taken up much of your time; but I hape that the 
importance of the doctrine brought forward in this caſe, as it is the 
firſt (there is no precedent of ſuch a one), I hope that ſhall be ny 
juſtification. 850 

Gentlemen, I will now come to the adyertiſement itſelf. The attor- 
ney-general ſays it is a ſcandalous publication; and he has repeated all 
thoſe terms which I have before mentioned to you. 

Now, gentlemen, pray conſider with yourſelves, to what purpoſe has 
he done this? Look at the information (you have a right to carry it 
out of court with you) ; ſee if you can find any ſuch charge in the in- 
formation ; ſee if you can find any thing tantamount to ribaldry, or 
ſcurrility, or Billingſgate, or balderdaſn. Theſe make no part of the 
information at all, He has done it merely to miſlead and inflame, 
But he complains of ſcandalous publications! Who has meſt cauſe to 
complain of ſcandalous publications (taking the nation as divided in 
opinion between the Tory and the Whig doctrines)? who has molt 
reafon to complain of ſcandalous publications? Read Dr. Shebbeare and 
the archbiſhop of Ter / a penſioner of the crown, and an archbiſhop 
juſt created ſo by the crown! See how they have treated the 1 6 
terians! And yet, I preſume, they are as reſpectable a part of the 
king's ſubjects as the king's ſoldiers! I think that to alienate the minds 
of the Preſbyterians, or of others from them, is doing no great ſervice 
to this country! Why not proſecute for that? No ; penſions and 
mitres ſhall reward them! But, not to talk of theſe general matters, 
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the attorney-general, in a proſecution of me for a particular advertiſe- 


ment, thinks it his place to talk of ſcandalous publications. Pray, 
take the two individuals, the attorney-general and myſelf; which of us 
two has moſt cauſe to complain of ſcandalous publications? Judge 
fairly between us. He a gentleman in great office; a gentleman ne- 
ceflarily expoſed to the difference of opinions about his conduct: my. 
ſelf an obſcure man, who never did enjoy any office of truſt or of 
conſequence; who never was a candidate either for honour or fot 
profit; who have no claim to the notice of the public. Compare this 
with the ſituation of that gentleman; then compare the ribaldry and 
the ſcandal that has been publiſhed about us both; and judge which 
ought moſt to have talked of ſcandal in this proſecution ! Gentlemen, 


mitted to the flames. I have been ſung about the ſtreets in ballads, 
and'l ſaw a little pert parſon cocked up upon a ftick in the fingers 
hands. The news-papers for ſome years were even ſick of my name. 
Even my cloaths afforded an entertainment for the wit of the theate 


room: my rooms are but ſmall, as you may eaſily ſuppoſe.---My life 
has been written, with my name at length, and the atheiſt and macaroni 
parſon printed at the bottom of a print in the frontiſpiece. Atheiſt 
and with my name at length !---Scandalous publications, to be fur*s 
ſhould be urged by that gentleman againſt me- Gentlemen, I babe 
never complained of thoſe imputations, | proteſt (except with veiſ 
ignorant, very poor. creatures, and it does not ſignify. what they think 

don't think thoſe imputations ever hurt my character; and if the) 
have, I will take the chance of time to refute. them. There was in- 
deed one imputation that I believe did 


the attorney-general for now Tclieving me from it: it was the work © 


2 
* 


I have had the honour to be burnt in eh: and I faw myſelf com- 


As for caricatures, I have myſelf bought enough of them to furnilh 2 


t ſome ground ; and [ thank 


the tit 


fecute 
that-- 
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I the other 2 corrupt penſioner of the crown. -That was an im- 


2 Alben which I believe did ſtick by me; but there is no wonder at 
* nh at all; I did not even for that ſo much as accuſe the publications 
by and the writers: it is the practice of the times, and the corruption of 
the the miniſter, that libelled me] Every man may, without being abſurd, 
cut ſuſpect his neighbour of corruption, without any ſpecific charge brought 
ion zoxinſt him. Good God | in a nation of lepers like this, who can ex- 


J to be thought clean] However, I agree with the attorney-general 
in all that he has ſaid generally againſt ſcandalous publications: they 
ought to be, and the laws (without ſtraining them) are now ſufficient 
to cauſe them to be ſuppreſſed. But, gentlemen, I ſhall never be found 
in the liſt of thoſe dealers in ſcandal. Well, but in the advertiſement 
he tells you, there is ſcurrility. Billingſgate, ribaldry, and balderdafſh.--- 
The gentlemen of the law love to go by precedents, The attorney- 

neral found a precedent for it; and therefore (without conſidering 
| whether it would apply or not in this caſe) he made uſe of it to eke out 
the time» Mr. Ney, the attorney-general, in the Star-chamber, pro- 
fcuted a man for (peaking diſreſpectfully of ſtage plays; and he aid, 
that---* it may be fit enough and lawful to write againſt plays, by men 
« that have a miſſion: and they muſt do their errand in mannerly terms, 
« and in the ſame terms as other men expect to bear with them. Mr. 
&Pronne had no miſſion to meddle with thoſe things, to ſee whether 
« men ſhould not return to gentiliſm. The terms which he uſeth are 
© ſuch as he finds among the oyſter-women at Billingſgate, or at the 
common conduit. Mr. Prynne had no miſſion, it ſeems, to prevent 
men from turning heathens; and therefore he ought not to endeavour 
to prevent them from turning heathens! But however, gentlemen, if | 
have uſed Billingſgate, and thoſe bad terms with which he charges me, 
| ſhall not be angry with the attorney-general, but very much obliged 
to him, if he will help me to correct my language. I am ſorry, how- 
ever, to find that he does not intend I ſhall have much benefit by the 
example of his own, He has charged the advertiſement with impu- 


other trials, and in this, to be a very lucky impudence for me: for he 
did fay, that * wicked is a term too high for this advyertiſement.'--- 
Theſe are the very words; I took them down: © wicked is a term too 
© high for this advertiſement.” Upon what, then, does he expect to 

ina verdict? He ſaid too, that its impudence diſarmed its wicked- 
© gels. -I believe that is a new figure, not to be found in poetry or 
painting! Impudence diſarming wickedneſs! Why, gentlemen, that 
was in plain words telling the jury (if they had at all adverted to what 
he ſaid) that they had nothing to do with that advertiſement: for if it is 
not high enough to be wicked, it is too low for the verdict of a jury. 
You have nothing to do but with legal wickedneſs: a man cannot be 

ecuted for ſcurrility and impudence.---But where, in which words 
of that advertiſement, is this ſcurrility and Billingſgate? In which ſen- 
tence is the unmeaning ribaldry and balderdaſh? Balderdaſh, | believe, 
is a term taken from the drunkard's table. Balderdaſh (if it means 
any thing) means---a rude mixture, a confuſed diſcourſe. Does he 
proſecute a rude mixture and a confuſed diſcourſe? If its aim and its 
object are difficult to be found out, is that an object of proſecution ? 
In that caſe, it might as well have been written in Hebrew. But, 

ntlemen, all this was merely to inflame and miſlead you; and there- 
ore” I'ſhall not dwell upon it. But, gentlemen, whilſt he has been 
mil-ſpending the time of the court in that which makes no part of the 
information, he has not ſaid one ſingle word about that which does 
make a part of the information; I mean its falſhood. Falſhood is a 


charge; and if you don't find it in the advertiſement, you cannot give 
acompleat verdict. Falſhood is a part of the monſter which he has 
exhibited: and if one limb of it is wanting, you cannot give him a 
verdict, Gentlemen, I ſhall prove the aſſertions of the [advertiſement 
tobe true by my evidence; and i will not now delay you with them. And, 
gentlemen, I ſhall prove to you a thing which may now perhaps be a little 
uſeful to my character (if it ſuffers under that ſtigma of Billingſgate 
and-balderdaſh, and incendiary intentions, with which I am charged); 
lor ſhall not only prove that the motion was made, the money col- 
lected; and paid, but I ſhall prove to you, that the advertiſement of 
the firſt ſum did produce the ſecond. The attorney-general ſays, it 
was only a fetch to fly in the face of the law. It was a fetch. It fetched 


30%. more: and I will prove to you that it did ſo. I will tell you the 


perfon who ſent it, and the perſon who conveyed it to me; becauſe the 
purpoſe for which the money was given, the gentleman who ſubſcribed 
nd the gentleman who conveyed it, are all worthy of each other. 
The money came from fir Stephen Theodore Janſſen, who is now out of 
the reach of envy ; it was conveyed to me by Mr. Alderman Oliver, who, 
though living, is equally out of the reach of cenſure; and it was paid 
for the purpoſe for which it is declared. And, gentlemen, I am the 
rather inclined to prove theſe circumſtances to you, becauſe his Jord- 
ſhip in his charge to the jury on one of the latter trials, finding that no 
ence had been brought of the truth of the aſſertions in the advertiſe- 
ment, was pleaſed to forget a doctrine J have ſometimes heard about 
truth, and threw in, as a make-weight into the ſcale, an inſinuation of 
the poſſible falſhood of the advertiſement. His lordſhip ſaid, he did 
"not believe ſuch a propoſal had ever been made, or ſuch money con- 
"tributed, or paid, or even ſuch a ſociety named exiſting. He hoped 
"there were no perſens capable of ſuch an act: he hoped, and there- 
de believed!” It is a tolerable inſinuation to a jury ! He hopes 

are no men capable of ſuch an at! What diſmal act muſt this 


beipg admitted to fit cheek by cheek, and laugh and joke together 
mithis lordſhip. It muſt ſurely be an act of that kind that a man muſt 
held in abhorrence. No honeſt man could keep one company after 
KE*He hoped there were no. men capable of ſuch an act, and there- 


dence too : and it ſeems, gentlemen, by what I heard from him in the 


| 


Af 


part of the charge, and it is a criminal and an odious part of the 


Nate he believed eit.“ After this the attorney-general, from his lordſhip, - 
is ſame cue: and therefore, in a ſucceeding: trial, he mu” | 
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ſinuated, that the ſubſcription was a mere pretence (a fetch he called it) 
to colour the advertiſement, I own when his lordſhip hoped, and 
therefore believed, I was in ſome pain for my own exiſtence: and 
though I ſtood cloſe at his elbow, I did not know but he might believe 
next, that there was no ſuch perſon as myſelf exiſting in the world. 
And yet I have heard his lordſhip ſay, on other trials (and if I miſre- 
preſent him, he will do juſtice to himſelf) I have heard him ſay--- 
* What! ſhall not a judge and a jury know and believe what every one 
* elle knows and believes ?'---(and it was upon a trial for a libel)--- 
Shall they alone be ſuppoſed ignorant of thoſe known and notorious 
facts which no one elſe in the court doubts ?'---As I do not therefore 
know which of th fe two doctrines his lordſhip may adopt on this oc- 
caſion, and cannot tell what he may believe (becauſe I do not know 


my advertiſement, And when J have done that, perhaps, gentlemen, 
you will be told (as I have heard it ſaid) that falſe in the information 
ſtands for nothing, and is not a part of the charge! though obſerve, if 
] omit proving the truth, they will not fail to aggravate the charge, by 
inſinuating the falſhood. . 

Now then, gentlemen, I come to the very great offence of all; to that 
which does indeed make a part of the information, but has made no part 
(except in aſſertion) of the attorney-general's harangue :—1 mean, charg- 
ing the king's troops with murder. I am told, that it is not for any of 
thoſe aſſertions about ſubſcription, and payment, and collection, that J 
am proſecuted ; but it is for charging the king's troops with murder. 
There the attorney-general ſaid, he * put his finger,'—l have not charged 
the king's troops with murder: there is not any ſuch aſſertion in the 
advertiſement, There can be no charge, no truth or falſhood, but in 
an aſſertion, Gentlemen, I have no more aflerted, that there were any 
perſons murdered, than I have afferted that they have left behind them 
widows, orphans, or aged parents. Perhaps no perſons were murdered, 
perhaps no perſons were even killed at Lexington and Concord on the 19th 
of April 1775. Perhaps, if there were any killed, they were ſuch as 
have left behind them neither widows, orphars, nor aged parents. The 
adyertiſement does not aſſert any of thoſe things. Thi re is indeed a de- 
ſcription in the advertiſement of certain perſons for whoſe uſe the col- 
lection was made: if there are no ſuch perſons, the intended charity will 
not take place, I indeed ſuppoſe the charge to be true: others had charged 
the king's troops with this murder nine days and more before my ad- 
vertiſement. 1 have ſhewn you where; in the ſame news- paper of May 
the zoth and 31ſt, 1775, figned by the agent of the province. I ſup- 
poſed that charge true; but | did not make it. I took it as I found it. 
The charge was in all the news-papers of May 20th and 31ſt, 1775. 
Why not proſecute thoſe that brought the charge ? The charge was au- 
thenticated in the moſt formal manner: original affidavits, taken on the 
ſpot, were lodged with the lord- mayor of London. The charge was not 
anonymous; it was ſigned by the agent of the province where the murders 
were committed; it was ſigned by Mr. Arthur Lee. He publickly avowed 
it every where. He ſat daily in this court, with the chief juſtice and the 
attorney-general, publickly as an advocate: he was retained on one of 
the trials: he ſtood up to avow it: his lordſhip knew what he was going 
to ſay, and would not permit him to ſpeaks it was in the firſt trial at 
Meſiminſter. You fee then (nay, you know it from a thouſand publi- 
cations) that this was not a wanton ſuggeſtion of my own ; nor yet lightly 
taken up upon a Wight rumour : but it was ſo given to the public, that 
no man could reaſonably doubt of jjt. The Gazette, publiſhed by au- 
thority, defired every man to ſuſpend his belief; in deelared anſwer to 
which theſe affidavits came. It has never ſince been contradicted, even 
by that very authority that deſired us to ſuſpend our belief. But, gentle- 
men, though I did not make the charge in this advertiſement, to ſave 
trouble I am willing to have it underſtood, that I did make the charge in 
the advertiſement: j do again make it now. I did not word that part of 
my advertiſement in the deſcriptive manner in which it ſtands through 
caution, and as a ſubterfuge to inſinuate a charge which I was afraid to 
make: ſo far from it, that I do tell you again I allow the charge. I be- 


— 


hiſtory of this country ſhall remain: for the murders of that day, the 
19th of April, have been productive of all that ſlaughter which has hap= 
pened ſince, and of all that which is ſtill to come, Suppoſe then, gentle- 
men, if you pleaſe, that I had charged the king's troops with -murder, 
Well! what then? How follows the libel agaiuſt the king and the go- 


mation is not that I have charged the king's troops with murder, That 
ſupported upon that charge. The charge again me is, that I have 


charged the king and the government with murder. And to-day the 
gentleman has poke a little more plainly than he did before. To-da 


he ſays, that * 
„being guilty of murder; and conſequently thule who e 0 penn are 


involved in the fame guilt,” This is the charge againſt me. But how 
king and the government in the commiſſion of that murder: 


niſters. But if I had, I hope the miniſters or the troops ars no part of 
that government which you acknowledge: at leaft I am ſure the troop! 


not make a part of that government to which I have repeatedly ſworn. 


ſhould happen to forget this alſo, che counſe] who anſwered him at the 


time, and took notice of it, I hope will remember it Net 4 * , 


upon all e what he may hope), I ſhall therefore prove the truth of 


lieve, gehtlemen, theſe murders will never be forgotten as long as the 


vernment? for you muſt take notice that the accuſation in the infor- 


would not have ſupported an information: an information could not be 


have charged the perſons employed by government with. 


does he draw the conſequence ? Is that to be found in the advertiſement? _ 
Does every man that ſays a ſoldier has committed Murder, involve tha 


Gentlemen, I have not, in my advertiſement, even charged the mis | 


do not make a part of that government under which I was born; they do 


and always held the moſt faithful and firm allegiance :' and I will x 
be? Jt muſt ſurely be ſome act that excludes a man ever after, ſurely, | more, they do not make a part of that government under which I wilt 

| ever filently live. Indeed, gentlemen, Mr. Attorney-General ſeems-to 
think the troops ſomething more ſacred even than the government: for - 
he ſaid, in aggrayation bf the charge, that it was not only a Tibet. 
'© againſt government, but even agaitlt the ſoldiers in our ſeryiee,/—If he . 
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diers with murder. 


Eing s ſoldiers, acting under their officers, is a libel 


after him---ſec if be dtaws you that line. 
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© libel againſt the government, but even againſt the ſoldiers in our ſer- 
© vice: ſo that the troops are ſomething more than the government! 
I believe they are intended to be made Þ; for ours is a government of 
Jaws, not a government at will, either by troops, commanders in chief, 
miniſters, or king. Conſider, gentlemen, that the king's troops are only 
tolerated in this country for the purpoſe of foreign defence. They have 
been but of late years — in time of peace. They have only an annual 
exiſtence; which exiſtence expires . unleſs regenerated by a yearly 
vote. Now, gentlemen, conſider | Hanoverians, Heſſians, Brunſiu cters, 


Waldechers, the very Indian ſavages (for of theſe are the king's 


troops now compoſed) all theſe, by Mr. Attorney's doctrine, make 
a part of the bleſſed government of this country | and to charge 
any of thoſe king's troops with murder is to be guilty of a ſeditious 
libel againſt the king and againſt the government | Gentlemen, reflect. 
Have not the king's troops often been charged with murder? Does 
there paſs a year when ſome of them are not convicted for murder ? and, 
in the laſt good old king's reign, were they not executed too for murder, 
when they were convicted? It is too notorious.---A libel to charge 
the king's troops with murder ! I believe nobody ever dreamt that it was 
a libel againſt the government, or even againſt the miniſtry, to ſay that 
ſome of the king's troops have committed murder. If ſuch a charge is 
falſe and malicious (and a falſe and malicious charge may be made againſt 
the troops, as well as againſt any other perſon) it may be a libel againſt 
them, juſt as it would be againſt any other of the king's ſubjects ; and 
they muſt ſeek the ſame remedy. They are not nearer, nor, I hope, 
dearer than we are; than any other of the wan, ſubjects. How long 
have the troops been theſe privileged characters? What is there pecu- 
liar in their character, that to charge them with a murder ſhall be a libel 
againſt the king and the government? Suppoſe I had ſaid (as I believe I 
might truly), and as I know it has often been ſaid, that many murders 
have been committed by the king's patents, does any man think that the 
attorney-general would have proſecuted that as a ſeditious libel againſt 
the king and the government? And yet the king's patents are juſt ſuch 
as he 3 to make them: they are of his own begetting, and much more 
as he pleaſes to make ther than even his children. But the troops? what 
are they? what are they, whoſe origin we know? what are thoſe who are 
of our own country ?---Many of them, felons taken from gaols, and reſ- 
cued from the gallows. Of theſe are the king's troops compoſed. And 1s 
it wonderful to charge the king's troops with murder ? But it is too ridi- 
culous, I am ſure the attorney-general does not, he will not, pretend 
to ay, that every particular charge againſt ſome ſoldier or ſoldiers for 
murder is a ſeditious libel againſt the king and the government! He will 


not ſay ſo! Suppoſe, gentlemen, ſome of the ws 4 88 had 
2onſtables and peace- 


been charged with murder. It has often happened. 
officers may exerciſe their authority in an illegal manner : they may kill 
men inſtead of arreſting them. They have done it; they have been 
ſometimes tried for it, Are not they as much the king's officers as the 
troops} Something more ſo, I ſuppoſe ; for they are the officers of the 
real government of the country; the officers of the laws. And yet was 
ever any man proſecuted, or would any man now be proſecuted, if he 
char 4's a pack of conſtables with having committed murder? Would that 
be aJibel againſt the king and the government? It could not be. Gentle- 


© Mt 


men, ſuppoſe ſome of the ſoldiers as brutal as Kirt's'lambs (ſoldiers, for 
their cruelty, known by that name) ſhould renew again the horrid bar-, 


barities which they committed in the Weſt ; would it then be a ſeditious 
libel to ſay that they had committed murder? I do not ſay, nor know, 
that the king has at. preſent among his troops any lambs of Kir#'s breed; 
but I am ſure he had in 1768; becauſe I then ſa them not only commit 
murders, but other barbarities which not à . ſavage hardly would 
commit. I ſaw one of the king's troops run his fixed bayonet under 


the ſhoulder-blade. of a poor man, becauſe he could not get under a 


rail time enqugh out of his way: I ſaw a woman with child wounded : 


« n woman murdered as ſhe ſat at near a quarter of a mile 
- diſtance. Were not they murdered? Were not thoſe murders com- 


mitted by the king's troops? by as numerous a body of the king's 
troops as thoſe who committed the murders. at Lexington ? Gentlemen, 
there was a perion preſent; I don't know that I have a right to men- 
tion his name; but he ſaid he had ſerved as a ſurgeon-under Braddock 
in America, and he told the juſtices of the peace, that, even in that 
country, he had never ſeen murder ſo wickedly, ſo wantonly committed, 
But perhaps the S does mean ſtill to proſecute me for 
calling them murderers. Why ſhould he not? It is but nine years ago 
I dan't know but that, as ſoon as this proſccution is over (if you ſhould 
eſtabliſtn this doctrine), he may follow it with another proſecution for 


that libel too. The ſame printer can prove it; and I ſhall not deny it. 


But the attorney-general will, I know, from neceſſity, be obliged to 
Fay, that this is a re caſe from charging ſome individual ſol- 
he king's troops here, he will ſay, acted in that 

capacity, as the king's troops, in a body, under their officers, and in a 
military manner, as part of the king's army.---Well, it may be ſo; but, 
however, that is more than he has proved to you. If you believe that, 
ou muſt take his word for it, or you muſt have it from the evidence 
which I ſhall produce. But if Mr. Attorney-General makes or attempts 


"to make this diſtinction to you, gentlemen, between individual ſoldiers 


and thoſe acting as part of an army, I muſt then intreat him to draw the 


line, None has yet been drawn; but he muſt do it before you can give 


him a verdict. If he will give up, as I am ſure he will, that to char 
any individual ſoldier with a murder is not à ſeditious libel againſt the 
king and his government; but ſhall infiſt, that to charge a body of the 
ainſt the king and 
government z he muſt then draw ſome line. He will tell you, I 
ippoſe, whether. it is a regiment, or a company, or a ſerjeant's guard, or 


3 _corporal's guards what number, and -how commanded is it; that 


draws the line ; that makes it an offence againſt the king and the govern- 
ment, and makes it a ſeditious libel to — them with murder. Look 


* 


e mult likewiſe, gentlemen, 
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when he has drawn it, ſhew you his law for it; and then he muſt Prove 


— 


no 


that the troops I have charged fall within that line: and if he docs | 
this, if he draws that line, and eſtabliſhes.it by law, and proves that by 
troops I have charged are within that line which he eſtabliſhes by |, ; 
then you are bound to give a verdict againſt me. And if he would h 
that, I would at once ſave him the trouble of a trial. If he can dr : 
that line, I will not keep the court a moment. wy 
Gentlemen, I will be bold to ſay, that the whole army together, f 
reigners and natives, with all their officers, and the commander in chief 
—aye, and the king himſelf at their head, —is no part of the govern, 


ent 
of this country; nor can they lawfully put any man to death, | ſaid 
gentlemen, ſome time ago that there never had before been brought 


a proſecution upon ſuch a charge as this. Now, it is true, that a 
indeed of the charge againſt honeſt John Lillburne, upon one of his tc, 
was, that he had 1 the ſoldiery of having committed murder; tis 
his words were (beſides the word murder, which he expreſſed at length 
that they had committed murder by ſhedding the blood of war, za 
time of peace: and he had likewiſe called their general, by name 2 
murderer. But, gentlemen, it muſt be remembered, that this proſecution 
was brought when the army were indeed, de facto, the government: 
when there was neither king nor parliament, but the army governed 
alone, Then indeed it was natural enough to call the troops the go- 
vernment, and to reckon it a ſeditious libel againſt the government 10 
* them with murder. Since that time, the attorney-general will find 
no ſuch proſecution. However, gentlemen, even then a London jur 
faithful to their duty, in ſpite of the judges and the attorney-general ( os 
then held the very ſame language which the attorney-general holds now) 
in ſpite of all their arts, at that perilous time, a London jury in this very 
court, fitting in thoſe very places where you now fit, did juſtice to ther 
own conſciences, and they acquitted him, as you muſt me, unleſs you 
chuſe to exchange the laws of the land, and have military execution 
take place in this country. A ſtanding army, in the time of peace, js x 
monſter to the free conſtitution of this country: it has but very lately 
been ſuffered ; and one of the great arguments that has been urged by 
thoſe who have from age to age OT a ſtanding army, was, that they 
would be thenceforwards uſed as they now are, The penſioners of the 
crown and the friends of arbitrary government ridiculed ſuch a ſuppoſi- 
tion. They ſaid, it was impoſlible that ſuch a time could ever arrive, [ 
have read their arguments; I am ſure the gentleman who now proſecutes 
me has read their arguments. They were then afraid of this uſe of 
troops; and therefore thoſe who oppoſed the eſtabliſhment of che army 
gave it as their reaſon, Gentlemen, the courtiers ridiculed the thovoht 
that ſuch a time could ever arrive, or that the ſoldiers in this counrr 
could ever be ſo employed. Now, what would our fathers have ſaid, if 
any chief juſtice or attorney=general had at that time hinted that the ſol- 
diers ſhould not only be ſo Mployed, inſtead of the civil officers of juſ- 
tice, to inforce the law upon the ſubject ; but that they ſhould alſo hate 
a privilege, when they were employed, which the officers of juſtice never 
pretended to? Any man who had broached ſuch a doctrine (before the 
crown had got a firm poſſeſſion of a perpetual ſtanding army) ſuch a man 
would have been hooted at by both parties : by the court (not that they 
would have diſliked the doctrine, but) becauſe the ſecret would have 
been let out too ſoon. But now. this ſame doctrine has made the chief 
Juſtice an earl, and ſhall make the attorney-general a chief juſtice, 

\ Gentlemen, I muſt entreat you to recal to your memory in what 
light military execution has always kitherto been conſidered in this 
country; and I ſhall give you (for it is worth the while) the circum- 
| ſtances of the military execution at Glenc?. _ (I publiſhed the pamphlet, 
that all the world might ſee it.) I mention it, becauſe it happened 
about the time of the firſt eſtabliſhment of a ſtanding army (in its preſent 
form) in this land. It is but about eighty years ſince. It happened im- 
mediately after the Revolution. Now, gentlemen, who were the Gln 
men? It is certain and acknowledged by all, that they had been in 
the rebellions under Dundee, and under Buchan,” The time of this 
f laughter was in very troubleſome unquiet times, at the moment of the 
Revolution: it was after repeated proclamations of indemnity and pat- 
don. The laſt proclamation allowed them five months (from Auguſt to 
January) for them to come in and take the benefit of that proclamation, 
About ſix weeks after the expiration of that term, the laughter happen- 
ed ; and about twenty-five or thirty of them were killed, , Pa gentle- 
men, Jet us look for the reafons which were given for that {laughter 
The ſecretary of ſtate; Stair, gives theſe reaſons for that laughter: 
theſe are his words: Since the government cannot oblige them, its 
* obliged to ruin ſome of them, to weaken and frighten the reſt,” He 
goes much farther :--=* It is a great wort f charity to be exact in root- 
ing out that damnable ſect. They were not only obliged to do it 
but it was charitable. He goes farther :---* for a 700 example of venge- 
* ance, I entreat the thieving tribe of Glenco may be rooted out t 
purpoſe. He ſays it was © a great advantage to the nuion, that that 
© thieving tribe were rooted out and cut off. When you do your du) 
in a thing ſo neceſſary,” (there was a neceſſity, you: ſee)---+ to rid the 
country of thieving, you need not trouble yourſelf to take the pains 
© to vindicate yourſelf by ſhewing all your orders.'---+ When you de 
* right, you need not fear any body.“ He adds farther, gentlemen, 
© Here is a fair occaſion for you to ſhew that your garriſon ſerves fn 
* ſome uſe.'--- Theſe. are his inſtructions; the ſecretary of ſtate's inſtrucy 
tions to the troops: it was a Fair occaſion to ſhew that their artiſon 
ſerved for ſome rn The fing juſtice in this, will be as conſpicuous 


alt 


and w/eful as his clemency to others. -Can any murder be drefſed up 


in fairer terms? I defy the attorney-general, wich all his abilities 2 
force of language, to ſay any thing in behalf of this murder at Leit 


n ſpecious terms than ſecretary, Stair has done. It Was 
Ce 


ity to be exatt--+for a juſt example of vengeance---l[ entreat the 
« thieving tribe of Glenco may be rooted out to purpoſe.---It is a 755 ad- 
© vantage to the nation that the thieying tribe were rooted out, and cut off 
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We. orders! 


aarſelf. to take the pains to vindicate yourſelf by ſhewing all your 
When you do right, you need not fear any body.--- ere is 

\ fair opportunity for you to ſhew that your garriſon ſerves for ſome 

F 75... And after it was donc, he lays, * All that 1 regret is, that any 
| 7 ſort got away, and there is a neceſ/ity to proſecute them to the 
of ht Theſe ae the ſpecious rcaſons given for this ſlaughter at 
N he then ſecretary of ſtate, But, notwichſtanding all thele 
Club by © F n Lad 

eaſons of the ſecretary (wao would have been very glad to have ha 

ed as a ſeditious libel againſt government, for any man to ſay 
? ow murder which he had authorized was a murder: he would have 
PRA ery glad of this doctrine; it would have ſaved him) he himſelf ac- 
nl =: in a letter, that there was * much talk at London, that the 
9 men were murdered.” There was much, obſerve, not a little; 
vere was mich talk at London that the Glenco men were murdered, And 
15 arliament of S:orland, who took up the matter, ſaid, it had made 
mor noiſe both in S ou, and the reſt of the king's dominions.'--- 
And, gentlemen, it was a very uleful t and noiſe; You will find what 
i duced. Now, what did the king? reluctantly indeed; but it pro- 
— good, What did the fecretary of ſtate? What did the attorney- 
-neral ? File an information for charging the king's troops with mur- 
Jer (words and writing have the ſame effect; raſh words, indeed, ſha!) 
have an excuſe where a deliberate writing {ſhall not.) No there was no 
juformation for a übel; but the king granted a commiſſion for an en- 
quiry by what pretended authority that laughter was committed. The 
officers of ſtate at that time knew what they were about, as well as they 
lo at. this time. "There was a defect in the commithon, Gentlemen, in 
this firſt commiſſion which was granted, the officers who had the drawing 
it up, no doubt, took care that there ſhould be a defect. A defect there 
was, and the enquiry did not take place. But the much n:ije and the 
much talk continued; and two years afterwards the king was forced to 
rant another commiſſion of enquiry; and then care was taken that there 
ſhould be no defect. And that commiſſion of enquiry was put in force. 
ſt was a commiſſion of enquiry to ſome of the nobleſt and the greateſt in 
that country, Sc:tiand, where the murders were committed. Gentlemen, 
what did thoſe lords commiſſioners? They reported, that the ſlaughter 
of the men at G/enco was- a BARRAROUS MURDER,” the very Bil- 
lngſeate language complained of in me, Theſe noble Scatchmen voted and 
uſed that very cxprethon, that very . The attorney- general has 
taken hold /þ whole nation by calling it Billingſgate and ribaldry. Here 
is that very word, mur der, barbarous murder, applied to the king's troops, 
which ende that gentleman ſo much in my advertiſement. He may 
now ſee, that I too had a precedent for it.---After the commiſſioners 
had diſcharged their duty, and made their report, that it was a barbarous 
murder ; the parliament of Scotland took it up, and W the ſame 
Ming gate they voted that it was a © BARBAROUs MURDER.“ And 
they addrefled the king; and in that addreſs they call it a * BakBaRous 
Mook.“ But that is not all. They juſtify the king. They find 
upon their enguiry, that the king's inſtructions had been contradicted : 
for bis inſtructions were, that the Glenco men ſhould be proſecuted * in 
© the way of public juſtice, and no other way :* that is what they find for 
the king. And F. they were no friends of thoſe men who were mur- 
ered. They did not juſtify them, nor arraign all the meaſures which 
had been taken againſt them, by finding it a barbarous murder, But they 
juſtify the king; and they acknowledge themſelves ſo well perſwaded of 
their guilt, that they ſay, if the King had proceeded againft them, accord- 
ing to LAW, and had taken their lives, they would have met with no 
© more than they deſerved.” However, gentlemen, I ſuppoſe that in that 
declaration they were rather haſty : for there were women and children, 
andold men of 80, killed: and I do ſuppoſe, that if they had been pro- 
ceeded againſt according to law, the infants at leaſt would have been 
ſpared, if the old men and the women had not eſcaped. They go farther, 
They accuſe the ſecretary of ſtate, Stair, as the only warrant and 
"cauſe* of the ſlaughter by his orders. They find that he did, in 
* place of preſcribing a vindication of public juſtice, order them to be 
echt off and rooted out in earneſt, and to purpoſe; and that ſuddenly, 
"and ſecretly, and quietly, and all on a ſudden.” It keeps pace very 
much with the murders at Lexington and Concord, That expedition was 
keretly, quietly, and all on a ſudden ; an expedition at the dead of 
Ihe. They find that he directed the ſoldiers, that they © ſhould not 
*trouble the government with priſoners.'---Now the government can- 
not be troubled with priſoners ; the miniſters might: government is not 
troubled with offenders.---He promiſes them, that * their power ſhould 
* be full enough :* and he orders them, that they ſhould © begin with 
; Glenco:' and his words are, that they ſhould © Bari nothing which be- 
longed to him.'--. Military execution differs a little from the laws of 
ie ang !---They accuſed the king's troops with murder, for executing 
orders which they had received: they-addreſled the king © to order 
advocate to proſecute them: and they deſire him, that he would 
* lend the troops home to be proſecuted ;* © there remaining---? (theſe 
ue their very words) * ſend them home to be proſecuted; there re- 
mining nothing elſe to be done for the full vindication of his Majeſty's 
government from ſo foul and ſcandalous an aſperſion.”---There remain- 
ng nothing elſe to be done]! Not an information for a libel, but an en- 
Jury into . matter, and a proſecution of the offenders]! Now, gentle- 
me then I muſt entreat you to obſerve what the troops are capable of 
doing: and I did intend to have read to you the cruel particulars of that 


native but it is well enough, you will read it another time at your * 


lei ez and it is your conviction, more than your verdict, I ſeek. You 
Ni where to find it. You will ſee in how barbarous, how wan- 
bow treacherous, and how cruel a manner they flaughtered men, 
women, and children. And this they were told was their duty; and this 

bought a proper way (as Stair, the ſecretary of ſtate, Who was a 
wan; they thought it, as he told them) a proper way to ſhew 
that they /erved for ſome uſe. Gentlemen; you find then, by. this report 

Vote, A* murder may be committed by the king's troops withqut and 
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Q 
even again the king's orders and inſtructions; therefore I, conclude, 
that it is not neceſſarily a libel againſt the king and the government to ac— 
cuſe his troops with murder. Indeed I go farther: 1 tay, the king can 
not give orders for ſuch a murder, It is an impollibility : nor, if it were 
poſſible, would ſuchorders juſtify the act. It exceeds the King's power; and 
would (till, by whomſoever authorized and committed, continue to be a 
murder, Gentlemen, you find too, that a ſecretary of [tate may be guilty 
of exceeding the king's inſtructions (as in this caſe of G/enco he was upon 
enquiry found to have done). And as a ſecretary of ſtate may excced the 
king's inſtructions, ſo may all thoſe other perſons through whoſe hands 
the orders paſs from the ſecretary of ſtate to the ſoldiers who execute them; 
conſequently, it is no charge againſt the king or the government to charge 
the troops with murder. But, whether the troops have orders or not, you ſee, 
that the king's troops who commit the fact are nevertheleſs guilty of murder, 
as it has been here voted, tho' acting under orders. Now then, gentlemen, 
I mult beg you to compare that doctrine concerning G/:nco ( which has never 
been arraigned) compare it with tliis doctrine ot the attorney-general 
concerning the ſoldiers at Lexington, In the trials of the printers he ſaid, 


government, becauſe it arraigned the employment of the king's troops, 
and called the victory they had obtained a murder, There, he ſaid, he 
put his finger; for this (ſays he) arraigns 4 the meaſures of govern= 
ment; quelling rebels armed, to call that murder.“ Now I beg of you 
to conſider what a number of things are left out in this manner of rea- 
ſoning, and what a number of things are taken for granted. In the firſt 
place, it does not appear, nor has ke offered to prove any ſuch thing, that 
the ſlaughter at Lexington and Concord was a meaſure of government, — 
Arraigning all the meaſures of government! and yet it does not appear 
that this was a meaſure of government; I mean, even according to the 
abuſed uſe of the word government; | mean, not a meaſure even of the 
ſecretary of ſtate. But if it had bcen, how does it follow that, by abuſing 
the meaſures of the miniſters of ſtare, I condemn a the meaſures of go-' 
vernment? Suppoſe I condemn one meature of government, how does it 
follow that I condemn all? May not a man condemn that mcafurc, and 
yet approve all the foregoing ? 1 do not mean to be underſtood that I ap- 
prove the foregoiny meaſures: I abhor them. But there is nothing in 


directly or indirectiy: it relates to no other meaſure but merely to that 
one; and you are not to trouble yourſelves with what I may like, or what 
I may not like, but what I have expreed in that advertiſement which is 
before you. For in this caſe of Glenco, it is evident that the noble com- 
miſſioners who voted it a barbarous murder, did not condemn al! the mea- 
ſures of government: for they ſaid, If the king had proſecuted them b 

* Jaw, and taken their lives, he had done no more than juſtice ;* it is 
plain therefore they did not condemn all the other meaſures of govern— 
ment, but only the ſlaughter by the troops; for they ſupported the other 
meaſures of government, and that at the riſk of their lives and fortunes, 
And, gentlemen, I know of my own knowledge, and I dare ſay you do, 
many perſons who have not diſapproved of all thoſe preceding meaſures 
relative to America, who yet did diſapprove of that raſh and wanton tranſ- 
action. Then, gentlemen, as for the victory,“ I think it will not ap- 
pear to be quite ſo compleat a victory as that at G and therefore 


tlemen, for my own part, I do not heſitate to declare, that I abhor ſuch 
victories ; victories by ſubject upon ſubject! And as for ſuch a victory 
as this, I do declare I think that the brows of ſuch conquerors inſtead of 
laurel ſhould be crowned with wreaths of hemlock.! And as for his—, 
* quelling of armed rebels!” every word is falſhood, They were not 
rebels, nor armed, nor quelled, They had committed no act of hoſtility ; 
they had made no attack ; they were ſleeping quietly in their beds, un- 


dition took place: and that I ſhall prove, gentlemen. What reaſon have 
you to believe that they were in rebellion, unleſs the attorne -general's 
ſaying ſo proves them to be in rebellion ? for he has offered no proof 
to you of it. It is now—(and pray conſider this matter about rebels; 
though I think it does not matter ; for a rebel may be murdered) but 
conſider, it is now two years and a quarter ſince this ſlaughter was com- 
mitted ; and yet, to this day, no peiſon whatever has been proſecuted as 


years and a quarter ſince that execution upon the rebels, as they are call- 
ed, and yet no proof of rebellion : and yet you are to believe, that they 
are rebels! The attorney-general, if they are rebels, ſhould do his duty: 
he ſhould proſecute. AS, OUR 6 
Now, gentlemen, obſerve only another contradiction in the doctrines 
which are brought before you. You will be told, that if they were 
murdered, the murderers ſhould be proſecuted. You haye been told lo, 
Men are not to be charged with crimes ; they are to be proſecuted by 
law. So then we are not to know, we are not to judge of murder when 
it is committed, till the law helps our judgment. And yet, obſerve, we 
are to judge of rebellion; which is a crime ſurely more difficult to be 
aſcertained, and about which there have been more dubts and diſputes 
than about murder. If a man, out of the court,  exerciſes-his judgment 
about a murder, he ſhall be puniſhed ; but he is at the ſame time bound 
at his peril to exerciſe his judgment about rebellion ; to know what is 
rebellion, and who have committed it. And yet, gentlemen, I muſt beg 
vou to obſerve, that if theſe very men, executed b military force at Lex- 
ington, had' been rebels; had been taken'in e 3 had been proſe- 
cuted, convicted, ſentenced; and had been leading to the gallows by.th 
ſheriff; if theſe ſame king's troops had come and ſhot them, or run their 
bayonets inte them, they would have committed murder. It is not thei 
being rebels; it is whe their being ſentenced—when they are even lead- 
ing to execution, a 


theſe troops would Huve committed murder, had they executed the men 
eben in that conditeen * WAW 
| + Gentlemen, the ſache way of thinking of military exceution has pre- 
vailed over ſince that time; I ſhall not trouble you'to repeatithe parti- 
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and he ſays now, that the advertiſement is a ſeditious libel againſt the 


the advertiſement before you which condenins the meaſures of government 


you ſtill ſee, that ſuch a victory as that may be called a murder, Gen- 


apprehenſive of any attack upon themſelves, at the time that this expe- 


a rebel. No legal proceedings of any kind have taken place, It is two 


nan may commit a murder upon the' conyias; and 
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culars of the affair of Captain Porteous at Edinburgh. Theſe gentlemen 
are ſo little pleaſed with military execution upon themſelves, that Por- 
teous was Charged by them with murder. He was proſecuted, convicted, 
and when he was reprieved after ſentence, the people of ,the town exe- 


cuted that man themſelves, ſo little did they approve of military execu- 
tion, Now, gentlemen, there are at this moment people of reputation, 


living in credit, making fortunes under the crown, who were concerned 


in that very fact, who were concerned in the execution of Portzaus. I do 
not ſpeak it to cenſure them ; for, however irregular the at, my mind 
approves it. I beg you likewiſe, gentlemen, to recollect that moſt wan- 
ton and moſt wicked rebellion of the year 1745. In what a manner was 
the victory over them ſpoken of in Smollet's —* 
It is known, I ſuppoſe, to every body who ever reads poetry, He calls it 
murder: - 


«© The naked and forlorn muſt feel 
% Devouring flames and murdering ſteel,” oc, 


I condemn his act; I do not juſtify it; but he was not proſecuted for it 
in that mild reign, | 
Gentlemen, it has always been judged a meritorious jealouſy in our 
civil officers; it was in Janſſen; it was in ſome other ſheriffs, who are 
ſtill living, when they refuſed the aſſiſtance of the military to execute 
criminals. So little proper are the military, with or without orders, for 
civil purpoſes, that it has always been 1 a praiſe- worthy jealouſy 
in them to refuſe to ſuffer the military to aſſiſt at the execution of crimi- 
nals: how much leſs then are they proper to execute them themſelves, 
In that proſecution of the king's troops for committing murders in St. 
George's Fields, I was particularly fortunate for this occaſion ; and I ſhould 
have reaſon to rejoice for myſelf (if I alone was concerned), that I did 
by that proſecution bring out a doctrine (which I know to be falſe, and 
which if not diſcountenanced will- be fatal) but I did draw out a doctrine 
from the bench which muſt prevent your verdict againſt me now. To juſtify 
the executions committed in St. George's Fields, or to ſave the delinquents 
from puniſhment, the judge declared from the bench that they were to be 
conſidered as any other men in the country; that it was a matter of no con- 
ſequence whether they wore a white coat or a red one; that they were-on 
the ſame footing, and might be employed like any other ſubject. I know 


that to be falſe: they are diſtinguiſhed from other men, not ſo as to make 


them more qualified for execution, but leſs, However, this doctrine 
anſwered the purpoſe at that time: but this doctrine, if I am to be 
convicted, muſt now be laid aſide. The king's troops muſt no longer 
be conſidered as on a level and on the ſame footing with the king's other 


ſubjects. They muſt now, by the king's troops,” mean ſome perſons. 


more ſacred, dearer, and nearer to his majeſty than any other of his ſub- 
jects; and to arraign any action of theirs is to be guilty of a ſeditious 
libel againſt the government. Now, gentlemen, obſerve how rapid is 
their progreſſion; from toleration to equality, and from equality to 
domination; and from thence you may learn how dangerous is this doc- 


trine, Obſerve, that firſt, and for many years, they beg hard to have 


troops tolerated, merely to prevent ſurprize, and to be ready againſt 
foreign enemies: that is the pretence. The judges next connive at 
their employment againſt the ſubject at home, under pretence of equality, 
and as being merely on the ſame footing with the king's other ſubjects, 
and with no other difference but the colour of their coats. From this 
laſt doctrine (Hough it-includes a contradiction to what follows) the 
tranſition has been very ſhort indeed. They are now to be taken out of 
that equality with other ſubjects; and it is made a crime againſt the king 
and the government to condemn any ſlaughter which they may commit : 
and this too without any enquiry, without any proof concerning the nature 
of the execution orthe manner of the laughter ; or whether it was directed, 
or was not directed ;. or by whom directed. And yet, gentlemen, I have 
learned from Mr. Juftice Ghins (ſtill going to my only ſource of law, a ſtate 


trial) I have learned from him, that * ſome judges are of an opinion that be- 


© fore a trial, or preſentment, or acquittal, modo legitimo, no action upon 
© the caſe for lander will lie ; it not being, he ſays, ripe for it till an 
© acquittal. By the ſame reaſon, he ſays, it is not ready for an infor- 
mation, which is but the king's ſuit, the reaſon being the ſame in 
© both.” So that, gentlemen, if that be true, this proſecution is too ſoon as 
well as too late: too ſoon, becauſe it precedes the enquiry into the fact, 
whether murder or not; and too late, for the reaſons [ have already 
given. And I have no doubt, gentlemen, but that you yourſelves will 
think that the firſt ſtep to be taken to remove (if there * any) aſper- 
fion on government, is to ſet on foot an enquiry into the murder; and 
then, if it ſhall be 
thoſe who charged them. They ſay, why do I not proſecute them? 
or at leaſt, that I ſhould have proſecuted the murderers, or not charged 
them with the murder. It is well known, I have always done ſo when 
1 could; and I would do ſo now if I could, I would proſecute thoſe 
troops guilty of thoſe murders, But how is that to be done? An act 
of parliament was made juſt before the commiſſion of theſe murders, to 
exempt the murderers from trial in America; and you will pleaſe to 
remember, that it is not long ſince an act of parliament was made in 
England for the more ſpeedy execution of murderers here. An act was 
made a few years ago for the more- ſpeedy execution of murderers in 
England; and that becauſe it was thought à means of deterring men 
more effectually from murder. Now then what are you to conclude ? 
What are you to conclude even from the circumſtance of delay alone? 
but either that what deters men from committing! murder here, will not 
deter. them from committing murqer there; or elſe, that it was not in- 
dene to deter men from committing murder in America. Now what 
would wy diſpaſſionate American think even of this ſingle difference be- 
tween us? "This at was made at a time too when checks for their ſe- 


.curity were more neceſſary than at any other time; for it was when 


_ troops. were pouring in upon them. Obſerve, when _ Englijbmen.. are 
ok ed, as bal delay as poſlible ſhall be ſuffered between the fact 


- | Sa 


ourn, hapleſs Caledini! — 
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found a groundleſs charge, proſecute and puniſh 


it e & 
er 
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and the puniſhment; in America, every delay and every poſfihe 1 
ficulty ! What was this likely to produce but mutual laughter gy bin 
ſides? The ſoldiery were encouraged to murder by a proſpect of Uh, 
nity ; and the Americans, by that impunity of their murderets, ky: 


taught to defend and revenge themſelves, | beg you to recoll- wha 
happened in Landen only three or four years ago. A foreigner (i111, 
coachman in Palace Tard, Meſiminſter. The poor man in the a 
of death called out for a knife, that he might do himſelf juſtice (the 10 
is notorious; I believe it came out upon the trial) that he might do hind 
ſelf juſtice; as, he ſaid, he knew that his murderer would be pardonel 
Gentlemen, he was miſtaken ; his murderer was hanged : but jr wag 
very natural thought for him, after the pardons for murder which hu 
then been recently granted. For take away from men a reliance iq (, 
protection of the law, and they will wiſely, and juſtly, and proper. 
do juſtice for themſelves. The juſtice of this principle is acki. 
ledged every where; in all countries. There is a ſignal inſtance f, 
Even a French deſpot found it; ande when the king of France pardons 
one of his own blood for a murder which he had committed, he gy, 
lickly bade him obſerve, that he would likewiſe pardon any one thy 
ſhould murder him. Now, gentlemen, picture to yourſelves the 4% 
ricans of Lexington and Concord fleeping quietly in their beds, thu, 
wives and their infants by their ſides, rouſcd at the dead of night, with 
an alarm that a numerous body of the king's troops (their number 
perhaps, augmented by fear and report) were marching towards then 
by ſurprize in an hoſtile manner theſe troops who were not to he 
brought to juſtice by them for any murders which they might comnj;! 
What ſhall they do? Shall they attempt to fly, and leave the helylg, 
part of their family behind them? Shall they ſtay, and ſubmit them. 
ſelves and their families to the licentiouſneſs of theſe ruſfians? | ſp, 
poſe there might be amongſt them (as amongſt us) ſome of both th 
ſorts: but however, for the honour of humin nature, there were 40% 
ſome of another temper. They haſtily armed themſelves as u as thy 
could; they colleded together as they might; and they {taid wa ting 
the event, determined not to attack, but to defend themſelve+ T 
lawleſs inſult, or to fel] their lives as dearly as they could. Thateß 
nothing ſurely in this that will juſtify the ſlaughter of them which en. 
ſued. And you will pleaſe to obſerve the time when this happened; fo 
it is a very ftriking fact. As ſoon as the act of parliament exeniptiar 
them from trial for murder in America---as ſoon as that act got to Au. 
rica, and the weather would permit them, the troops did initantly and 
without delay commit thoſe murders with which | now charge them, 
That act of parliament was propoſed by the confidential fri-nd of ny 
judge; it was propoſed by lord George Germaine; and though the at- 
torney and ſolicitor general, according to cuſtom, were inſtructed 9 
bring in the bill, he propoſed it in the committee. He mentioned the 
word foldiers—troops:---but the attorney and ſolicitor general, or the 
other gentlemen who are in office (for I believe their names are men- 
tioned for form, I do not mean to accuſe them) thoſe who drew up the 
bill, knew what was the ſecret intention of the propoſer (not the inten- 
tion of the government), and therefore no ſoldier is to be found in the 
bill; but it is left at Jarge---thoſe aſſiſting in the execution of the or- 
ders of the officers of juſtice ; and the general of the army was at thit 
time the civil governor of the town. Lord George Germaine, whom | 
have ſubpatna'd to appear, and who I underſtand does not mean to at- 
tend, was not then, it is true, in office; but he was very ſhortly after 
made ſecretary of ſtate for the American department. You ſee then that 
ſecretary Germaine was more ſubtle and cautious than ſecretary 6tar, 
Now, if we would proſecute thoſe murderers, how is it to be doje! 
How ſhall we find the ſurviving witnefles? Having found them, hoy 
ſhall we get them to Engl:ind? bow ſhall we find the individual mut- 
derers? and if found, how ſhall we bring them hither ? | 
Gentlemen, do you not plainly ſee? The act paſſes that they ſhall not 
be tried for murder in America.- The murders immediately follow.--- 
They cannot be tried by the Americans;---and (if the doctrine now at- 
tempted by this proſecution is eſtabliſhed by you) our miſerable feſlor- 
ſubjects in America ſhall not have even the poor conſolation of being 
even pitied here. The murderers ſhall not be tried there: they ſhall ut 
be charged here. But, gentlemen, I ſhall be told (as I have been) that 
the Americans were rebels. I anſwer, that it has not been provei 
Times of diſcontent and ſuſpicion are not times of rebellion : ſuſpicion 
m be groundleſs, as well as diſcontent, / | | 

ut, gentlemen, you will be told that it was no murder, becauſe 
there was a neceflity for it.---Lord Stair ſaid the ſame for Genu. 
Well, gentlemen, if upon the trial of the murderers it ſhould fo 37 
pear, that would ſave them from a verdi& of murder. But till that ne. 
ceſſity appears, and is proved, every man is juſtified in calling it a mut 
der. Neceſſity ſhall ſave the accuſed from a ſentence of death; but | 
ſhall not turn the accuſation into a libel, becauſe it had a reaſonavs 
foundation. Men were killed without the ſanction of the law. How. 
ever, I have never yet heard any neceſſity, any real neceffity ſhewn fo 
this laughter; and I take it that my evidence will be ſufficient to make 
it appear that it was a voluntary act, not unexpected or waited for, but 
ſought for by the troops. Indeed, the attorney-general has excluded 
any ſuch notion; for he has called it a victory !---Neecefſary {elf-0t 
fence (and no further than that reaches is any man juſtified in putt!" 
men to death) neceſſary ſelf-defence has, 1 believe, never yer been c 
ed a victory. The utmoſt which that could ever be called, would ben 
lucky or a happy eſcape. But neceſſity did never yet excuſe him who 
attacks; it will only excuſe in ſelf-defence, The law tells yoo, by 
muſt go back to the wall. If you go and attack, and ſo invite wat 
follows, neceflity will not afterwards acquit you. Bur, gentlemen, \ 
If it is neceſſity, I am Cure, I am ſtill juſtified in © 
ing it murder by the greateſt and {upon this occaſion) the 5% 20, 
thority for me in this country, For if, when at a critical moment, 
fave this nation from an univerſal famine, it was neceſlary for the 7” 


niſters of ſtate to act contrary to law--Iif all men with one ee 
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voice. approved this ſalutary meaſute to ſave the lives of men, and 
,th-houſes of parliament returned his majeſty their thanks for con- 
cutring with it---I ſay, if, notwithſtanding this, it was neceſſary, in 
order to heal the wound which the Conſtitution was ſuppoſed to have re- 
ceived (by the ſubjects lives being thus /aved contrary to law) if it was 
neceſſary to have an act of parliament to indemnify thoſe innocently - 
ullty miniſters of ſtate, thoſe meritorious offenders; what, ſhall it not 
eceſjary to have an act of parliament to indemnify thoſe who 
have put our fellow · ſubjects to death contrary to law! I know indeed 
there was 2 very ſevere judge once, who did go lo far in the inſolence of 


is delegated authority, as to affirm that, 


1 eo © *Twere all as good, 
« To pardon him that hath from nature ol'n 
A man already made, as to remit | 
Their ſawcy lewdneſs that do coin heav'n's image 
In ſtamps that are forbid.---"Tis all as juſt 
© © Falſely to take away a life true made, 
ens to put mettle to reſtrained means 
© To make a falſe one.“ 


But the doctrine now held out to us goes as much farther; as revenge 
and tyranny are more odious, more pernicious, and more deteſtable than 
Juſt, Luſt, for its purpoſe, argued only that it was an equal crime to 
ive life- contrary to law, as to take away life contrary to law, But re- 
yenge and deſpotiſm only make it a crime to preſerve Jives (which is a 
better kind of giving life than generation) contrary to law;-—and deny 
it to be any crime zo take away lives contrary to law, unleſs it be alſo 
at the ſame time contrary to the inclination of the tyrant,---Admit 
then, gentlemen, if you pleaſe, admit the motive for killing thoſe our 
fellow- ſubjects at Lexington and Concord to be as necefſary as you pleaſe: 
go farther, admit it to be uſeful, admit it to be highly meritorious :--- 
et | hope the warmeſt admirer of ſuch kind of executions, the moſt 
thirſty after American biood and confiſcation, I hope he will not inſult 
our-underftandings by contending that it could be more meritorious, that 
it could be more uſeful, that it could be more neceſſary to % men in 
ſupport of the meaſures of ſome particular miniſters, than to ſave this 
whole country from famine. Our law, gentlemen, has not called ſuch 
an action as that illegal embargo on corn by any ſpeciſſe name, as it has 
called the illegal putting of men to death by the» name of murder. 
Suppoſe then (what indeed was freely done) that any one, for want of 
a ſpecific name, had called that neceſſary embargo on corn, an legal 
ation: as when we ſay murder, we mean illegal ſlaying. Now then, 
Ia (and I hope the attorney-gencral will tell us), would it have been 
a ſeditious libel againſt the king and the government to have called that 


1 


meaſure illegal (for want of a ſpecific name) which the real govern- 


ment itſelf, the legiſlature, by the indemnifying act declared to be il- 
Whether the attorney-general may pretend this or not, I cannot 


| 
Kip but I am ſure my judge muſt direct you otherwiſe.--- He CAN» 


wor for ſhame pretend, becauſe he forced an act of indemnity upon 
theſe men, who themſelves thought the act a ſufficient juſtification of 
itſelf; he Forced them to be pardoned, to be indemnified by an a& of 
parliament; and therefore I am ſure that he cannot pretend that utility 
and neceſſity ſhall juſtify the deaths of men, when he would not per- 
mit utility and neceſſity to be ſufficient, without an act of indem- 
it, to juſtify thoſe who had illegally ſaved this whole country from 
amine, 

Bur, gentlemen, I am aſhamed to have ſaid ſo much upon a point ſo 
clear. It is not becauſe I am tired; or becauſe I am failing in many 


more arguments equally ſtrong. But I diſdain to take up more of your 


time, or to ſay a word more upon this ſubject. I will leave it juſt where 


— 2 


of the judge. | : 


tis, I leave it to the reply of the attorney-general, and the direction 


Mr. Horne having concluded, the attorney-general began to addreſs the 
jury by way of reply ; upon which Mr. Horne roſe, and ſpoke to lord 
Men feld as follows: | 

Mr. Horne. My lord, I don't mean to interrupt the attorney-general : 
but, my lord, my haſte, and the ſhame I feel for having made any de- 
ſence to ſuch a kind of charge, made me forget to examine my witneſſes, 
The attorney- general has not proceeded far in his reply, and J hope I ſhall 
beat liberty to call them now. 


Attorney General. You will not examine witneſſes to Juſtify a]. 


Abel - My lord, I object to his calling witneſſes, except he bad 


opened to what points he meant to call them. 
Lord Mansfield. You had better not object, Mr. Attorney-General; 
jou had better hear his witneſſes, | : 
Mr, Horne. My lord, if Mr. Attorney-General make an objection, I 
villendeavour to obviate his objection. | 
Lord Mansfield. Call your witneſſes. 
b. Horne. I call the attorney-general. 
Lord Mansfield. Oh! you can't examine the attorney-general. _ 
Mr. Horne. Does your lordſhip deliver that as the Iaw?---My lord, 
Lal, the attorney-general, and deſire that the book may be given 
_: | | | 
mz tor he has a right to demur to the queſtions, and take the opinion 
of the court. 6 . . 
Hen, If 1 do that, it will be more than he was directed by your 
whip todo with any of the witneſſes he examined. 3 
Jor 


Feral may de 


mur to it. 


L We „ 11 L afk him an imptoper queſtion, he may then object to 
dean. ö 6 | 77 
Lord Mansfild. If you call the attorney-general in any cauſe, if you 
boat ſtate the queſtion, he may demut. 5 e 


8 1 ; 1 3 


1 ak They were called of common courſe; the attorney- 


* 


Lord Mansfield. You muſt ſtate then what queſtions you mean to aſk.,| ES 
| memory and your truth, you did deliver a meſſage from the attorney- 


general. Whether I thought that it would be of the ſame effect, -I did 


Mr. Horne. Can he before he is ſworn? 5 

Lord Mansfield. He may demur to being examined at all. 

Mr. Horne. Yes, and 1 dare ſay he will. 

Lord Mausfield. You might as well call a common attorney of an ad- 
vocate employed againſt you in a cauſe, 

Mr. Horne, But this; my lord, differs widely, In what I ſhall call 
Mr. Attorney-General to, he acts neither as attorney nor as advocate. 

Lord Mansfield. State the queſtion, 

Mr. Horne. My lord, I have many queſtions to aſk him. He has 
paraded upon his honour, his conſcience, and his duty. He is not 
acting as an attorney or an advocate in the cauſe, When he files an 
information, he is then aCting as a judge or a jury; and :f he has-not 
acted in it with that integrity with which he would have done upon 
oath, ſo much the worſe for him. One chief reaſon why ] defire to 
examine him is, to obtain this: that I may point out a means by which 
an accuſation in future ſhall not be brought againſt a man without 
an oath, at leaſt from ſomebody, My lord, one queſtion I mean to 
alk him is concerning that accuſation which he has now brought: how 
it came to be brought? how it came to be dropped? and ſome other eir— 
cum:tances attending it, He has talked ſo much of the fairneſs, and 
the conſcience, and the integrity of his motives in doing it, that I am 
lure it will look very comical if he refuſes to ſwear to thoſe declarations, 
If he will not ſwear to theſe motives, without his oath I cannot believe 
it: and if, contrary to my expectations, he does ſwear to it, after his 
oath | ſhall be left to exerciſe my own judgment. 

Mr. Att:rney-General. To any matter ſo impertinent as that! If that 
gentleman had had any queſtion of fact to have aſked me relative to his 
defence, | would not have object-d to have ſworn to it; although I 
ſtand in the place of proſecutor in this cauſe, where in point of form J 
might: but 1 put myſelf upon this, that I will not be examined to 
queſtions ſo impertinent as thole that have been now propofed. 

Mr. Horne, My lord, the gentlemen of the jury will pleaſe to ob- 
ſerve then, that here is an accuſation without an accuſer, Your lord- 
ſhip ſmiles! Upon my word, my lord, I do not think it a thing to be 
laughed at, If I had the honour to be talking with your lordſhip 
over a table, 1 ſhould ſpeak of it with the ſame ſcrioutneſs, and not as 
a quibble. I hope the gentleman will upon oath juſtify that infor- 
mation, for the integrity of which he has been haranguing. 


He will not /\—Well, then I muſt do without the evidence of the at- 


torney-general. 
Lord Man field. I cannot force him to be examined. 
Mr. Horne. N., my lord, nor do I believe any body elſe could... 


Pleaſe to call lord George Germaine. | 
[Lord George Germaine was called by the cryer, but did not appear. | 


Mr. Horne, He is gone to Germany too, I ſuppoſe, with general 
Gage. 


* 


Mr. Alderman OLIVER fvorn, 
Examined by Mr. Horne, 
Mr. Horne. My lord, I call this witneſs to prove the truth of the aſſer- 


tions contained in the advertiſement. 
2. Sir, I muſt defire you firſt to ſpeak to the particulars of a meeting 


called, during an adjournment of the Conf{itutional Society, in the year 1775. 


Was there a meeting called by you in June 1775 ? 
A. I believe there was; upon your application, 
2. Are you ſure of it?---4. I am. | 
Did you know the purpoſe for which it was called before it met? 
N | | 
2. Did you approve of that purpoſe ?--- 4. I did. 
D. Was a-propoſal made to ſubſcribe any money, and for the purpoſes 
mentioned ? 25 | | oy 
J. Yes, it was; and by you. 80 T2. 7 
EA A ſum of money was ſubſcribed ?---4, There was. 


/ 


Did you contribute part of it? 
I did. | | | 
Was ſuch a direction, as in the advertiſement, given to me? 


There was. | | | R 
There is another advertiſement of 50 /.---I believe I need not read 


it; it is well underſtood. Did I receive that 50% from you in the name 
of an unknowh contributor ? BE 9 | 
A. Through me.“ 


| 2. Was that 501, given for the purpoſes mentioned? | 
It was. N 755 
O. By whom? | 


A. Sir Stephen Theodore Janſen. I was alſo a ſubſcriber to the ſame | 


| purpoſe. . | 5 
2. I mentioned in the courſe of my defence what may otherwiſe per- 


haps be repreſented as not true: Did I ſend by you, upon a relation from 


you of a motion made for an act of patliament to take away the right of 


appeal from the ſubjects in caſes of murder, did I, or not, ſend that meſſage 


which you heard me repreſent in my defence? | 


A. You ſent a meſſage by mez and I dare fay, from your accuracy of 


mention to Mr. Roſe Fuller the determination of Mr. Horn io go all 
lengths in oppoſition to that act which was to deſtroy the right of appeal 


* 


in caſes of murder; and I do believe in my conſcience his appliestipn 


prevented any further ſteps vor taken upon it. | 
F The fact, as I repreſented it, the witneſs ſays is true, 
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WIIIIAM LAcE Y ſworn. . 
Examined by Mr. Horne. 
[4 receipt fer 100 l. ſhewn to the witneſi.] 


„ Is that your hand-writing ?--- A. It is. 
g. Do you recolle& that 109/. for which that is your receipt, being 
paid in at your houſe ?--- 4. I do. 
D. In the name of Dr. Franklin? 
A. On his account, 


ü 5 Do you know by whom that was paid? 
A. I have it in my book in the name of Mr. Horne. 
'S Do you recollect me to have paid it myſelf? 

A. I donot: but it was paid, 

I Do you know of any other ſum paid ? | 
No: I have got a copy as it ſtands in my book here, 
Is there any thing beſides the 1001. put in ?---4. No. 
. No gol.---A, N . 
Where is Mr. Chetham ? 

A. He is in Jreland. 

. He is a clerk in your houſe ?--- 4. He was. 

And uſed to receive money occaſionally ?---4. Yes, 
. Do you know his hand-writing ? 

. TI believe I ſhould. 

2. Look at that receipt. 

[4 receipt for 50 l. was beton to the witneſs.] 


A. I believe that to be his writing. 
Mr. Hirne. Call Mr. Gould, 


Mr. EpwaRDY THorRoTON GouLln ſworn, 
Examined by Mr. Horne. TS 3 


2. Did you in the year 1775 ſerve in a regiment of foot belonging to 


his majeſty ?- -A. I did. 


2. : Was 
I 
4 I was. 


How came you to be there ? 
As a ſubaltern officer, ordered there. 
55 Ordered by whom? 


General Gage. 


At what time did you receive thoſe orders? 
I don't recolle immediately the time. 
85 Was it on the 19th, 18th, or 17th of April? 
] believe it was on the 18th in the evening. 
55 Did you receive them perſonally from general Gage? 
7 From the adjutant of the regiment. 
I When did you ſet out from Boon for Lexington? 
. 1 cannot exactly ſay the time in the morning, but 
two or three o'clock. _ ; 


No ſuch thing, 
That is in the night in April, was it dark ?---. It was. 


you preſent at Lexington and Concord on the 19th of April 


F — 


Whom then 


it was very early, 


1 Did you march with drums beating? | 
No, we did nat. | 


Did you march as filently as you could? 45 
There were not any particular orders given for ſilence. 
S Was it obſerved? | 
J. Nor it was not obſerved, not particularly by me. 
E. 1 5 you taken priſoner at Lexington or Concord, or either of 
them 8 — 3 | l | 
A. At the*place called Monottama, in my return from Lexington. 
2. I ſhall aſk you no queſtions that you diſlike; give me a hint if there 
is any one you wiſh to decline---Did you make any affidavit ? | 
A. Yes, I did. | 
2. Will you pleaſe to read that? 


7 


_ * [Giving the witneſs the Public Advertiſer, May 31, 17y5-] 


A. 1 believe thaſto be the exact ſubſtance of the affidavit that I made, 
Lord Mansfield. It cannot be read without the attorney-general con- 
ſents to t. r | 
Mr. Attorney-General. I don't conſent. | 
Lord Mansfi-ld. If he conſents to it, I have no objection, 
r. Horne. May I give it to the jury? 8 2 
Lord Mansfield. No; I ſuppoſe they have all read it years ago. 
Mr. Horne, My lord, that is my misfortune that it is ſo long ago. 


[ Mr. Horne begins to read it.] 


Lord Mansfield. You muſt not read it. eee | 
Mr. Horne. I have proved the publication by the printer. 
Lord Mansfie/d. It will have a different conſequence, if you only mean 
to prove that there was ſuch an affidavit publiſhed. If you mean to make 


that uſe of it, then you may produce the affidavit, or have it read.z--If 


you mean to prove the contents of it, they muſt come from the witneſs, 
and then you will have a right to haye it read. | 1 
Mr. Horne. I mean both to prove the contents true, and the publica- 


tion of the affidavit: that indeed, I have io CO 


the publication of it. 


Lord Mansfield. Then you may read the affdavit, if you make uſe of 


<> 
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laid before a jur . 


Mr. Horne, I make uſe of both; that it was fo publiſhed, 
and that it is true. | | | 
The Public Advertiſer, Wedneſday May 31ſt, 19575, 


[The affidavit read.] 


and Charge 


| I Are the contents of that affidavit true ? 

They are; it was made at the time I was wounded 
priſoner, | | 

A Pray, do you know that the Americans upon that occaſion ſcal el 
any of our troops? Oe , f 

A, I heard they did; but I did not 

Lou ſaw none? | 

. I did not. 

©. From whom did you hear it? 

A. From a captain that advanced up the country. 

Q: Was you, at the time when the orders were given to you to 80 tq 
Lexington and Concord, apprehenſive of any attack by thoſe 
againſt whom you went? 

A. We were as ſoon as we ſaw them; we found them armed. 

V Before you went from Beſton? 

That day we did. 

85 How many miles is Lexington or Concord from B:/lon ? 

The farther is about 25 miles, the nearer is about 12. 

Did you know, had you any intelligence that the Americans of 
Lexington and Concord were, at that time, marching, or intending to 
march to attack you at Beſlon? | 

A. We ſuppoſed that they were marching to attack us, from a con. 


and taken 


ſee them, 


American 


tinued firing of alarm guns, cannon, or they appeared to be ſuch fron 


the report. 

Lord Mansfield. Did you fay cannon ? 

A. Cannon. 

Lord Mansfield. When was that? 

A. As ſoon as we began the march, very early in the morning. 

Mr. Horne. But did you hear thoſe alarm guns before your orders for 
the march were given, or before your march began? 

A. No. 

5 But after you had begun your march? 

. Yes; after we began our march the alarm guns began firing. 

2. Did you ſuppoſe thoſe alarm guns to be in conſequence of your 
having begun the march! 

A. | cannot ſay. 


50180 that they were coming to attack him) but do you know of any in- 
telligence whether the perſons Who fired the alarm guns, whether thoſe 
were the perſons who were killed at Lexington and Concord? 

A. No; I do not. 


Mr. Horne. How thoſe orders came you cannot tell, therefore I do' 


not mean to examine to it. 
One of Fury. Pray who did the alarm guns belong to; to the {merican 
or our corps? 

A. From the provincials. | 


Mr. Horne. What do you mean by an alarm gun ?---Alarm may be 


_ | miſunderſtood. 


A. That is, what they term in the country an alarm gun; it is a no- 
tice given to aſſemble the country. 
85 Bs you had begun your march, you heard theſe alarm guns? 
> You. | 
Mr. Horne. My lord Percy, I thank your lordſhip for your at- 
tendance, I will not trouble your lordſhip with any queſtions. I ſhall 
not aſk your lordſhip thoſe queſtions I intended, ſince general Gage has 


| not thought proper to attend: he is gone to Germany I underſtand, and 


will not be back, I ſuppoſe, theſe---three or four days! 
Lord Mansfie/d. Then you have done? 
Mr. Horne. Yes. 
REF ix) 
Mr. ATToRNey-GRrNERAT. 


May it pleafe your lordſhip, and gentlemen of the jury, 
The gentleman has choſen to take the conduct of his defence him- 


ſelf; and in the courſe of the conduct of it, he has proceeded in 3s 


ſingular a way as I believe ever any cauſe was conducted that was ever 
tried in any court of juſtice. He certainly has done more than the wil- 
dom, than the propriety, than the decency of any counſel would have 
permitted him to do on a ſimilar occaſion; and if I conjecture his aim 
aright, from the manner in which he has attempted the defence, he has 
more caſt about to be ſtopped in a great variety of parts, for the ſake 
of making it a topic of complaint, than ſeriouſly ſtated them, as hoping 


they could be deemed by any by-ftander (and more particularly by yon 


that are to judge of them) at all pertinent to his defence. did not 


recollect on the outſet that I had fo totally paſſed over the terms of this, 


charge, much leſs that I had ſo profuſely enlarged upon ſubjects foreign 
and impertinent to that charge, as ta lay me open to any reflections upon 
that account. It is not to my purpoſe, and therefore I will trouble you 
with no reflections upon thoſe various ſtories (hiſtories of various adven- 
tures in many parts of the world) with which he has thought prope te 
interlard the ſpeech he has made to you upon this ſubject ; which, before 
I fit down, I hope I ſhall be perfectly juſtified in having ſtated to you 35 


one of the plaineſt, and cleareſt, and ſhorteſt propoſitions that ever was 


Gentlemen, it is certainly true, the charge in the in- 


formation conſiſts in this, that he did write and publiſh, and cauſe and 
procure to be written and publiſhed, a certain falſe, wicked, malicious, 
| ſcandalous, and ſeditious libel. I was afraid, when my ſpeech was Joad 
the terms of the 
information, 


with the imputation of having thrown out invectives in 


I will not deſire you to ſyppoſe (though the gentleman has ſup- 


fenſe « 


formations that the information had not been ſufficiently explicit upon 
true nature and quality of the libe]. which it offered to bring betore 
” [admit that the information is explicit, that it is direct, and that 
Prfectly and juſtly qualifies the nature of the charge that is brought 
i you of ſcandalous and ſeditious. It is likewiſe inferred. that this 
concerning his majeſty's government, and the employment of nis troops ; 
5 information has therefore undertaken to ſay, that the ſcurrilous mat— 
wy which follows was delivered in writing, concerning the king's g0- 
vernment, and concerning the employment of the troops. If it was deli- 
yered concerning either, it is ſufficient: that it was delivered concerning 
both, I take now (by this time at leaſt) to be perfectly clear. 
Then the matter of the libel is this: that at the Co ſtitutional Socie'y 
it was propoſed a ſubſcription ſhould be immediately entered into for 
nailing the ſum of a hundred pounds, to 'be applicd in the manner in 
which it proceeds to ſpecify afterwards. And the gentleman has been 
| it the trouble to prove, that that was not merely a conceit and device of 
his, in order to introdvce the charge that follows; but that the charge 
which follows was (in point of fact) introduced upon the previous act ; 
which, according to my poor conception of the thing, does not deſerve 
ofter epithets than that which followed, It is no alleviation at leaſt of 
the libel that he bas publiſhed upon the government, that it took ſuch a 
commencement as it did, and proceeded in ſuch conduct as has been im- 
ited, 1 thought it a candour, an article of fairneſs to names mentioned 
,reven alluded to in the moſt diſtant way, to ſuppoſe that it had not been 
exactly in the way he thought fit to ſtate it; But whether it were or 
were not, in what view has he even ſaid to you, that that circumſtance, 
true or falſe, goes an inch towards qualifying the virulence and decency 
of the libel that immediately follows it? The next words that he puts in 
ge- to be applied to the relief of the widows, orphans, and aged parents 
«of. our beloved American fellow-ſubjects, who, faithful to the character 
«of E-gliſhmen, preferring death to ſlavery, were, for that reaſon only, 
einhumanly murdered by the king's troops at or near Lexington and 
« Concord, in the province of the Maſſuchuſeis.“ Let us a little fee, what 
is the nature of the obſervations he makes upon it. In the firſt place, that 
[left it exceedingly ſhort. And the objection to my having left it ſhort 


puting to the conduct of the king's troops the crime of murder. Now I 
fated it, as imputing it to the troops ordered, as they were, upon the pub- 
le ſervice. And imputing to that ſervice the crime and the qualification of 
murder, was an expreſſion ſcandalous and ſeditious in ittelf ; reflecting 
highly upon thoſe troops; reflecting highly upon the conduct of them; 
and reflecting upon them to all the purpoles and concluſions which this 
information ſtatus. But, it ſeems, I did not argue it ſufficiently ! I con- 
feſs very fairly, that to argue ſuch propoſitions as thoſe (according to 
that gentleman's notion of arguing them ſufficiently) is far beyond all the 
compaſs of all the talents and abilities that I have in the world. I cannot 
ſpeake four hours in order to demonſtrate to you, that taxing people with 
the crime of murder, and taxing the conduct of people with that imputa- , 
tion, is a ſcandal upon the parties ſo reflected on. If there be a man of 
more diffuſive talents, of better talents at ſpeaking, Who can expend 
four or five hours by enlarging upon that propoſition in that manner, I 
do not envy him his talents; for my lungs would not be ſufficient, if 
mytalents were. [I truſted that I had ſufficiently demonſtrated that poſition, 
Now, on the other ſide, what is the kind of anſwer that is made to this ? 
In the firſt place, he is to prove that it was murder! Aſſerting that it was 
murder over and over again in the ſpeech, is the palliation, and is the de- 
fence of this! But he is to prove that it was murder! I confeſs very fairly, 
that this is' the firſt hour in which it ever entered into my imagination, 
that that ſpecies of proof could be allowed to a defendant ! I am not at all 
forty that it has been allowed-: for the conſequence has been to refute 
mote than half the ſpeech, and more than half the application of it ; 
therefore I am not ſorry that it has been allowed. But 1 will never, fo 
lng as I live, accede to this as a propoſition of law, that a man ſhall be 
at liberty in a libel to charge you with the crime of murder, and when he 
is indicted for that libel (or otherwiſe brought into judgment for it by 
information), that it ſhould be competent for him to put you to try, 
whether you have been guilty of murder or no, I did ſay, what common 
ſenſe diftates, what the law of every civilized ſtate under heaven pre- 
ſeribes (and there is not a maxim of law to be fetched from any country 
or age that contradicts that), that the man that calumniates, and does not 
accuſe, deſerves to be puniſhed with exemplary ſeverity. He told you a 
gat of murders ſuppoſed to have been committed in St. George's 
Fields, where he took to himſelf the merit of having proſecuted that 
murder. As far as that part of the ſtory goes, I don't quarrel with him. 
If he, ſeeing a tranſaction which he took to be murder, thought himſelf 
und to proſecute that tranſaction, honeſtly, candidly, and with humanity 
and fairneſs to the priſoner, as well as to the friends of the deceaſed ; if 
he did that, I do not quarrel with him: but whoever, in the moment of 
moſecuting that murder, publiſhed in the news-paper (either by adver- 
ulement/or otherwiſe) matter that was likely to cauſe an impreſſion upon 
teminds of the people at large, or upon the minds of the jury, before 
they heard that proſecution tried, did a moſt abandoned and a moſt wicked 
ting.” Is that the way that people are to be tried for their lives ? Are 
tey'to be brought before a jury in a regular courſe of trial, to be heard 
ſelves upon the evidence then laid before them? and is the in- 
teorityof a libeller to interpoſe, by writing down their reputation; and 
by endeavouring to inſtil into =. 4 where they cannot be heard, where 
ey have no opportunity to contradict, and where witneſſes cannot be ex- 
mined either on one ſide or the other, an impreſſion that they are guilty, 
without the form, without the eſſence of trial? If therefore there was ſuch 
n advertiſement. as that publiſhed, that advertiſement I hold to be a moſt 
Wicked one. Proſecuting men that are thought to be guilty, is a fair and 
a honeſt action. In this caſe, what is the excuſe here? Thar they can- 
the proſecuted. Suppoſing the accident of the diſtance from that fide 
ile water and other accidents ſhould' ſo far interyene as to prevent the 
pra; 4 1 trying thoſe men, even if they had been guilty of murder, 
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was ſimply this: that I had ftated no more to you but this, that of im- 
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would it follow as a concluſion upon that, that they ſhall be libelled? 
and that it ſhall be in the power of any man alive to raiſe imprefitons 
behind their backs, by publiſhing in the news-paper imputations to therr 
ditadvantage, which they cannot contradict or refute? calumniating 
them, accuſing them of murder ? "The time would undoubtedly come in 
which they would be to be tried for it, if guilty: and to br tried for it 
under that ſort of impretiion! I am amazed that any man of common 
ſenſe could (even in his own caſe) imagine, that it would be rolerable 
doctrine in the ears of people that have livet! for years in a civilized 
country, that that was the true way of profecuting upon the ſubject of 
murder! He told you a ſtory of Glenco, which, it I underſtand him right, 
went directly the reverte. They were to be hee. Unleſs he means to 
compare the authority of the Herning or London Evening Poſt to the 
councils of the whole nation! if he means to make that compariſon 
(which he did not make, and which is too abſurd for me to do for him); 
making that, a degree of idle analogy would ſcem to arife ; but without 
that, abſolutely none. | 

Now with reſpect to the reſt, he has offered by evidence allo to eſ- 
tabliſh, that this muſt neceſſarily be a murder; and the fate of thoſe 
people, it ſeems, is to he tried by the effect of that evidence! And 
what does that evidence amount to? Why, that the king's troops, 
under the command of genera] Gage, were in an hoſtile country; and 
that it was impoſſible for them to go upon any ſervice (ordered by 
that general and conducted by his officers) without an attack: that 
the moment they went out of Bo//on alarm guns were diſcha:ged, in 
order to raiſe the power that pofleſſed the country on the other fue up— 
on them, and to make the attack upon them. And this is the medium 
by which it is to be proved, that the ſoldiers who were ordered by theit 
commander to advance from their poſt at Been into that country, were 
guilty of murder; becauſe they were ſurrounded upon the 18h an! 19th 
of April, in conſequence of thoſe alarm guns, with an armed force on the 
other ſide, iu order to withſtand and oppoſe their operations, they being at 
that time in an hoſtile country! Why, if I had meant, if | had thought 
it conſiſtent with law or with reaſon, to enter into a diſcuſſion of that 
queſtion with him, whether he is a libeller or not, for having charge] them 
with murder by a printed paper, inſtead of charging them in a more di- 
rect way ; if J had thought it neceſſary to eſtabliſn the caſe againſt him 
in the ſtrongeſt and moſt preciſe manner, it would have been br calling 
juſt ſuch a witnefs as that, in order to prove that the troops were themſelves 
attacked ; and that, upon th: moment of their going out of the place, 
they were ſurrounded with hoſtile attack. But necellity, it ſeems, neceſ- 
ſity, according to the notion of law, is that which ſelf defence preſcribes, 
that a man muſt go to the wall who is attacked. He muſt fly firſt; and if 
he can eſcape by flight, then he ſhall not juſtify n:mſe't by turning and 
repelling the attack! What fort of underſtandings docs he imagine the 
audience to be compoſed of, when he repreſents an expedition and attack 
of this ſort in that manner ? That the king's troops, when they heard the 
alarm guns and were attacked, were to fly, to get to the wall, and drop 
their arms! This is the notion of military diſpoſition in an hoſtile 
country! And this is the law that the learned gentleman has learned, 
from the State Trials, the ſource of his reading ! and which he has ſet forth 
with a dexterity, and a ſpecies of underſtanding, and a ſort of eloquence, 
which is peculiar to him. And I muſt ſay pow, it is more than I ever 
heard before. If I had the honour of a converſation wich him nine years 
ago, I had forgot it. I did not take notice of the converſation perhaps 
enough to retain it. I had ſtill leſs an idea that his abilities were fo con- 
ſpicuous. But this ſpecies of eloquence I take to be p:culiar to him— 
ſelf; as it could not have been delivered by a counſel : it would have 
been abſolutely impoſſible by a counſel uſed to practice; it would have 
been impoſubfe to a counſel, uſed to feel the weight of his arguments, 
uſed to feel the ridicule of applying ſuch kind of arguments as theſe, and 
deterred by that means from doing it. No counſel would have thought 
himſelf warranted to do this. He would not have had conceit enough 
to think his own underſtanding fo ſuperior to all that heard him, as to 
ſuppoſe he could paſs ſuch a propoſition upon his auditory, that the 
conduct of an army, in an hoſtile country, was to be like the caſe of a 
man indicted for murder to fly to the wall, for fear they ſhould do ſome 
miſchief! This is the fort of defence he has thought fit to make upon 
this ſubjet; and it gives me a ground for ſaying, that, if I was ſhort 
in applying the charges of the information as I ſhould have done, it is 
now compleatly applied. | | | | 

All that part of the defence which went perſectly wide and foreign to 
all practical application to the caſe, I will now entirely drop. Ac the 
ſame time I cannot do it without making this obſervation ; that, what- 
ever be the degree of veracity claimed by and due co that gentleman, in 
the particular words that he thinks proper to impute to the various peo» 
ple whoſe words he has thought fit to quote; as far as my memory goes 
of the tranſactions which I do remember; as far as conjecture goes with 
regard to thoſe I have not a perfect memory of; 1 believe, that this 
failing at leaſt belongs to his repreſentation of them: that taking, as he 
has done, particular paſſages, for the ſake of remembering them to the diſ- 
advantage of the ſpeaker, he has ſtripped them of their context, © He has 
therefore made it impoſſible to recolſect the whote, in order to ſee whe= 
ther they would, or not, turn out ſuch nonſenſe as he has imputed to 
thoſe ſeveral ſpeakers. It may be true, for aught I can tell ; though if 
any body had aſked me, whether I ever ſpoke upon that ſubje& he men- 
tions in the houſe of commons, I ſhould have ſaid no, directly ; for 1 
believe I did not. I believe Mr, Oliver will not ſay, that he brought 
any ſuch idle meſſage as that to me, I ſhould have treated it with ridi- 
eule. I have no objection to converſe with Mr. Oliver upon any ſubject 
he thinks proper. He does me honour by it. But if he had brought me 
ſuch a meſſage” from a perfon in Mr. Hrn“ fituation, reſpecting my 
conduct in parliament, à little laughing at the meſſage he muſt have ex- 
ouſed. But he does not fay he brought me ſuch a meſſage. I don't 
know that I bore any part in that debate, But he ſays, he took down 


ſome words; and that I fad, it W Gothic cuſtom. --If 1 got up to 
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make a ſpeech upon a propoſition of law of that magnitude and extent, 


of ſuch a variety of reading that that propoſition was open to, and con- 
tented myſelf with ſitting down, and ſaying; it was a Gothic cuſtom ; [ 
ſhould not have had any pretenſions to the ear of that houſe. If I made 
any diſcourſe about it; which I ſuppoſe 1 did, as he ſays I did; I ſup- 

ole it is as idle, as fooliſh a kind of ſpeech as it is poſſible for any man 
'to make, I ſhould not wonder if I was refuſed all audience there in all 
times to come, provided my ſpeeches were juſt thoſe which I have had 
the---(not misfortune, for I think it very natural) as I have heard to-day. 
Other people have ſhared exactly the ſame fate. Is it a fair thing, with 
reſpect to any judge, with reſpect to any court of juſtice? Is it a fair 
thing to ſtate one fiftieth part of a cauſe depending before them with an 
obſervation which the other forty-nine parts would never have juſtified 
upon it? Is it the part of a good citizen, of a man that reverences the 
laws of his country, of a man that wiſhes any thing but anarchy to riſe in 
a country? Is it the part of a good citizen to treat courts of juſtice in 
that manner, with reſpect to caſes cited from their deciſion in the way in 
which thoſe were cited? I mention them only in the way of obſerving 
that: for, to be ſure, it was perfectly impertinent to any queſtion depend- 
ing before you ; and unleſs it had been equally ſo with reſpect to the caſes 
themſelves, I ſhould not have given you the trouble of a ſingle word up- 
on that. There was one thing which fell, which gave me ſome little 
aſtoniſhment to hear, and which I remember well. I don't take notes, 


but I have a pretty general remembrance of things delivered by me. I 


take myſelf.to have ſtated to you in the outſet the very ſame doctrine of 
intention, Why, who doubts but that the intention conſtitutes the cri- 
minality of every charge of every denomination and kind? But the ex- 
treme ridicule of the thing is, the talking of that doctrine upon an occa- 
fion like this! See what it is. The words are, that the American ſub- 
jects for meritorious conſiderations upon their part, and for thoſe conſi- 
derations only, were inhumanly murdered at Lexington and Concord, in 
the province of Maſſachuſets Bay. Nobody can doubt in the world, but 
that imputing inhuman murder to the conduct of thoſe troops, is abuſe ! 
I ſuppole he did not mean it as flattery, to extol them, to deliver them 
down to poſterity (if ſuch paragraphs as theſe had any chance of reaching 
down to poſterity) to deliver them down to, poſterity in terms of heroiſm ! 
He meant to abuſe them: the words themſelves are abuſe. Then, I ſay, 
where words of direct, unqualihed, indubitable abuſe are printed con- 
cerning any man alive; that the very circumſtance of printing calumny 
concerning a man, Carries along with it an intention to abuſe him. Why 
it is nonſenſe to doubt it. One may ſpin words till one loſes the mean- 
ing of a ſentence, and the firſt words that are uſed in that ſentence; but 
it is nonſenſe to deny when you uſe direct abuſe ;---when you revile 
them in the very attempt to juſtify the charge ;---and again uſe terms of 
abuſe ;---that thoſe terms of abuſe don't prove intention of abuſe : prima 
Facie, at leaſt, they will. If a man is called a raſcal, has he any doubt 
whether the man that called him ſo means to abuſe him or not? Why 
that is playing with words in a moſt ridiculous manner. And theſe are 
the kind of words that are now called in queſtion; and a jury are told, 
that where a libeller calumniates another with the imputation of a capital 
crime, that calumny carries along with it a proof of his intention to ca- 
Jumniate. That is the dreadful propoſition xd FA is to prove an intention 
to overturn all the liberties of this country! I wiſh thoſe who talk 
about their liberties, would be pleaſed a little to have a ſmall regard for 
the liberties of others. The man that robs upon the highway, while he 
is unapprehended, is the freeſt of all human creatures : but the men 
whom he attacks, whom he plunders, whom he terrifies, theſe are not 
free as long as they are under his dominion and power.--- The man that 
daſhes libeſs about him upon every one he is pleaſed to call his enemy, is 
the freeſt of all agents; but thoſe that he inflicts deep injury upon, are 
they free? And is it talking with common ſenſe to ſay it means the li- 
berty of doing wrong? of attacking perſonal 8 reputation, or 
what I pleaſe, without being controuled ? Is that what you call free- 
dom? It is a definition of freedom that I never expected to hear; and 
which can, I am ſure, do no good to any cauſe upon the fide of which 
it is advanced, before any one gentleman of common ſenſe ! That I call 
no freedom. 7 | 

With regard to the reſt, what can one argue it more? Why, yes, it 
ſeems one may; becauſe if you will ſcan the conſtruction of theſe words 
well, they will not amount to a libel.—Not amount to a libel! it ſeem- 
ed to me a very hardy propoſition when it was firſt of all ſtated, that call- 
ing a number of men murderers was not a libel, No, ſays he, It is not 
A N J called it under-writ, it is writ beyond common 
ſenſe, inſtead of below it, which was the firft apprehenſion I had of the 
thing. For, he ſays, non conſlat that there were any perſons of that de- 
ſcription ! ven conflat that there were any widows, orphans, or parents! 
nn conflat that were any beloved American fellow- ſubjects-and I be- 
lieve more about that laſt than any thing elſe; for 1 do not believe 
that our love to our American fellow-ſubjects was that ruling principle 
that governed this publication. Who, faithful to the character of Eng- 


©. bfhmen,”---(that may be true, for aught I know) * preferring death to 


© ſlavery, were, for that reaſon only, inhumanly murdered by the king's 
© troops. Non conflat whether there were or were not any king's 
troops! It happens unluckily in the laſt part of the ſentence, it is 
aſſerted that there were : for the ſentence runs---* who, faithful to the 
character of Engliſimen, preferring death to flavery, WE RE, for that rea- 
© ſon only, inhumanly murdered 5 the king's troops: ſo that if aſ- 
ſertion was 7 74 there is an aſſertion for you. But, however, how 
can any body trifle ſo much with his own underſtanding, or with the un- 
derſtandings of others, as to ſuppoſe that, if it had been without an aſſer- 
tion, ſuppoſe it had been a queſtion,---why did the king's troops murder 
our American fellow-ſubjects ?->-why would not that convey a libel juſt 
as much? Is there any neceſſary forms of words that compole a libel ? 
I think it fair to ſay, that that was given up. It was uſed more to ſhew 


the {kill of the adverſary than to the merits of the queſtion. 


"But, it ſeems, that a ſoldier may commit murder: Aye, to be ſure, 


*Y 


2 
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_ eſpecially to have the trouble of replying to it; it would have been 4 ok 


the printers, * And he has proved himſelf that he was not to be Giſcloſe 
| 3 | ; | | wit ou 


ſo may any other man alive, There is no queſtion at all about gl. 

but if any man is ſuppoſed to have committed murder, he ought t, 

tried. If any man is charged with having committed murder eg. 
than in a legal coutſe) he is calumniated ; he is libelled: and that hy 
that I have to contend before you. But it is a little doubtcd what 
this relates to the employment of the king's troops! I muſt admin 
that doubt was ſtarted a little before the explanation of one of the M 
nefſes came: and I ſuppoſe, if that had been in the contemplation of 1 
learned gentleman when he ſpoke, he would not have raiſed ge 
a matter of doubt; becauſe, as it ſtands now, it ſeems a very plain 7 
poſition (both upon the evidence and the reaſon of the Wing 
that it was ſo applied, and meant to be ſo applied. Then he inf 3 
you, that I have uſed a number of words, and he gave you r. 
of them.---I wondered to find the words that I had uſed in av R 
ten ſpeech, brought in ſo many volumes into the court to be uſed 3 Fs 
here. But, it ſeems, this is a collection of all the words I ever uſed i 
my life; and he fits down in his chamber (the place he is moſt uſed to 0 
in) collecting all theſe words, and then comes here with a criticiſm 1 l 
them. Now have not the leaſt inclination to derogate from that ls 
gentleman's talents as a critic : and if the food of fach poor langua - 
mine will ſerve the gentleman to employ himſelf upon, he is quite 4 . 
berty to do it upon this or any other occaſion, whenever he thinks pro f 
to employ himſelf quite ſo innocently, The words, in ſubſtance 1055 
maintain. I really did not believe that the gentleman who had writ 

that paragraph, would have undertzken to defend it juſt in the wa % 
which he has done to-day. þ thought that, inſtead of quibbling Ls 
the force of it, that he would have advanced a great deal more bas 
it than he did; at leaſt in the outſet of the ſpeech to-day : and 20 
latter part of his ſpeech, he ſo far juſtified what I foreteld in my Own 
mind upon the br” ales that, I think, he has proved to a demonſtration 
(if that were an eſſential part of the caſe) that his true reaſon for writin 
that, was to defy the laws of the country; for ſo I ſtated it. | Rated : 
that there was no affectation of diſcuſling any ſubject; that there was no 
pretence or colour even of reaſoning upon any ſubject; under the miſc 
of which many others have thought proper to cloak themſelves, when 
they wiſh to write malignantly. But there was not even an affectation of 
that; but a blunt way of . out fo much calumny, without quali. 
fying it in any way in the world, or making it appear any thing more 
than that which I ſtated it to be ;—an attempt to defy juſtice.— Either 
proſecute this, or never proſecute again as long as you live, is the true 
language of this advertiſement. 

What is the reſt of his defence? It conſiſts in abuſing me; the judge; 
the jury; the Crown. Office; the law as it now ſtands; the countel that 
appeared for the printers who were convicted of the ſame crime before 
becauſe they did not do enough and act to his mind; and the ſolicitor of 
the Treaſury! That is the nature of the defence made in this cauſe! | 
have Choſen to ſeparate it from the caſe, and yet I believe I ſhall be for- 
given if I ſay a few words upon the reſt of the ſubject, The learned 
gent.;eman thinks proper to ſtate to you that this is a proſecution of two 
years old; becauſe the offence was committed on the ninth of June 1775, 
and becauſe you are now trying it in Jh 1777, Now if he could have 
made any thing of the obſervation, it would have been juſt as handſome 
to himſelf (it is nothing to me, for I deſpiſe all thoſe things) it would 
have been as handſome to himſelf, if he had thought proper to ſtate the 
facts preciſely as they were. This information was filed in /ichatimas 
term 1776; and it was not my fault, but his fault, that it was not 
brought on to trial in the Hilary term following. But till there is be- 
tween the gth of June 1775 and Micbaelmas 1776, ſome time, though not 
two years; a year and ſomething more. Then he complains that I thought 
proper to file my information againſt the printers firſt, although I might 
have applied to thoſe printers in order to have obtained evidence againſt 


him. In the firſt place, I have made it a rule to myſelf not to apply to Re 
any printers, in any other way than by charging them for their delin- and 
quency, and bringing them before a jury to be tried. That is the appli- refuſ 
cation that I make, and always will make to the printer of a libel. In tal v 
the ſecond place, if I had thought proper to apply, as he calls it, to the icito 
printer, I might have had a fictitious converſation put upon me, in order are al 
to prove that I had practiſed with them to get Mr. Horne delivered up. make 
Now in the third place, it is a matter of perfe& indifference to me whe- make 
ther I proſecute the printer or the author. And I will tell you why. dure 
My notion with regard to authors are, that moſt of them are generated ſtead 
by printers; at leaſt more authors are produced by printers than printets the fy 
by authors; and if the preſs was never to go till the good ſenſe of ſome one's: 
author ſet it to work, it would -prevent a great deal of the groaning of for ur 
the preſs. upon publications and ſubjects much too frivolous to be ter for lil 
gretted if they were loſt; and I believe authors have grown more from = 
the preſs, than the preſs has grown from authorſhip. If I ſtop the pub- elf) i 
lication of libels, I think I do an eſſential good to the country, I kno 2 
if they are printed and publiſhed oſtenſibly, where to apply to ſtop them: | 1 
but I never did, nor ever will ſtop them by applying to the printers. 3 
He has explained, by examining the printers themſelves, that no ſuch ap- 1 
plication was made to them, I cannot ſtate exactly upon memory the tions, 
time when I commenced this proſecution. I ſuppoſe it muſt have been "_ 
about the time when the others were tried. If ſo, the conſequence is, that "ons 
the Michaelmas term following, in conſequence of that application, was 5 2 
the very firſt time that 1 pat, file an information at all. I was to 5 1 
. when the printers were tried here, Why do not you reſort. to Mr. Herre! ry. 18 
Lou are afraid of. Mr. Horne. To be ſure, there was ſome reaſon. 5 


had known that I ſhould have been obliged to hear ſo: much eloquence! 


proſpect I ſhould not have liked. ut, I believe, I ſhould have waded 15 | 


through all that proſpect, if I had been ever ſo much apprized of it be. 


fore. And when Mr. Horne was diſcloſed to be the author, 1 certain I, 1 
ſhould have proſecuted, him. But before he made that diſcloſure, what 1 1 off 
ſaid is true; that he defied the Jaws of his country under the screen © — 4 


* 4 [ roſecution. 
o the "Treaſury, and make a diſcloſure of him: or, if he did, 
0 made no ſuch diſcloſure. And yet this manner of delaying the 
t 1 is one of the grounds upon which he has thought proper to treat 
of in the manner in which he did. Now 1 would beg you a little 
Jlect how that part of the converſation aroſe, when the learned 
ſpoke without book; when he ſpoke at firſt, and had not 


me juſt 
to feco 


an 

ite . ſo well meaſured as the well- timed labour of his cloſet enables 
the him to meaſure his words upon paper : he certainly took the freedom of 
ag charging me of uſing all means, right or wrong, foul or fa'r, in order to 
5 viction. 
ly) EN what is the next article of his harangue? I am reproached for 
mg having boaſted of the integrity of my character, becauſe 1 denied the 
ll ruth of a falſe and impertinent charge; becauſe it is neither truc nor 
"3 ertinent, that ever I had employed myſelf in the way in which I am fo 
ain repreſented to have employed myſelf. And what is the boaſt upon that? 
L, It is a very high one; for I called upon him to name his inſtances, 
fi That was my boaſt! and innocence, when it is able to call upon its re- 
5 viler to name his inſtances, does make a proud and magnificent boaſt. 
ts go far 1 boaſted. Well, when called upon, what are the inſtances? The 
fi firſt is, that J proſecute before a ſpecial jury, That in a proſecution 
s which 1 (the ſervant of the puilic) think proper (for reaſons of public 
FP weight and importance) to produce, I wiſh to have men of the firſt cha- 
"ll rater, of the firſt ſituation, men of the higheſt and moſt approved ho- 
en nour, my judges ! that is the firſt article in which the opprobrium is to 
m be juſtificd of my uſing all means, foul or fair, in order to obtain a con- 
on viction! In this he has all the advantage that an accuſer can poſſibly 
» have: I confeſs the whole charge. It is my deſire to have all my actions 
he ſo tried; it is my deſire, and I will, whenever I can, obtain a tribunal of 
Ty that ſort; which (from the great dexterity and wiſdom of eloquence) is 
80 looked upon to be the beſt topic (before them) to condemn me for reſort- 
bi ing to! This is another matter he would have been totally deprived of, 
f ide had ſubmitted, as thoſe poor printers did, to be defended by coun- 
= fel. They would never have thought of abuſing the attorney-general 


(before a ſpecial Jury) wm becauſe he thought proper to lay his cauſe 
before that jury! It is a ſingular way to take thoſe topics which go be- 
ond the ability or practice of any counſe] whatever 

Then the next attack is upon the poor maſter of the Crown-Office, 
fir James Burrow. I do not believe that there exiſts in this world a 
wan of more inflexible integrity than fir James Burrow, I never heard 
him charged in my life with any thing like opprobrium. I know per- 
fectly well that if I were to apply to fir James Burrow, in order to get 
any particular manner of Rriking a jury, either in London or Middleſex, 
that he would ſet himſelf, for the whole evening after, to contrive how he 
could beſt croſs the purpoſe of that application. I know he would, I 
know him very well. 1 am ſure he is a very honeſt man; and I am ſure I 
ſhould fare exceedingly ill, if I was to attempt to make any ſuch applica- 
| tion. None ſuch is ſuggeſted. But it is ſaid, that the ſolicitor of the, 
Treafury defired-fir James to take this part; to take two ſpecial jurymen 
out of every leaf; giving this reaſon for it, becauſe the books might be 
made up; and that if it was once known to be the practice of ſir James to be- 
gin in the middle, or the end, or any part, they might be made up by the ad- 
dreſs of the officer, ſo as to get a particular ſet of men for a jury. I will take 
it as ſaid by the gentleman: the ſolicitor propoſed that there might be taken 
two out of every leaf, which would produce the faireſt collection of the jury 
in the broadeſt manner, and out of the greateſt number and variety of names 
and people. So far I think nothing unfair in the ſolicitor's application: and 
Ido not know, 1 proteſt to God, at this very moment, what earthly reaſon fir 
James Burrow could have to refuſe that, except the one which I ſtrongly 
ſuſpeQ him of, namely, that one that it was deſired by the ſolicitor for the 
crown :---for if he apprehended that it would give the ſlighteſt ground for ſuſ- 
picion by taking any one article of conduct whatever, he is very nice, know, 
and very obſtinate; and I am ſure, nothing would bind him more ſurely to 
refuſe to take a jury in that, which appears to me to be the moſt impar- 
tal way ; ſtronger and quicker than an application on the part of the ſo- 
licitor of the Treaſury, That is not all; but the ſheriffs of London 
are abuſed : the jurors are named merchants, who are not ſo! Why, dol 
make up that book ? Is that one of my crimes ? The ſheriffs of London 
make if up, When it is returned to the Crown Office, the names are taken 
out of it, in the moſt impartial manner; and the whole ſtate of that, in- 
ſtead of loading me or any one concerned with the ſlighteſt calumny, is 
the fulleſt acquittal that could be had ! It does not therefore relate to any 
one concerned in this proſecution. Then I am wrong in another thing; 
for under all bad adminiſtrations, there is nothing ſo rife as proſecutions | 
for libels ] I ſhould be glad to know in the abſtract (without referring to 
thoſe documents, ſo many of which the learned gentleman produced him- 
ſelf) in the eight years I have had the honour of Wing rpg, 
dow many proſecutions for libels have been brought ? I wiſh that was 
ſtated, in order to ſhew the monſtrous number of proſecutions for libels! 

ey are not ſo many as I could wiſh; for if you compare the proſecu- 
trons with the daily publications, that man that looky, at thoſe publica- 
tions, and ſees how rife and rank the ſcandal is upon all orders and deno- 
winations of men, upon all branches of the government and the ſtate, as 
vell as private men; whoever ſees that, muſt look at them with a very 
peculiar eye, if he does not ſee that the encreaſe of the ſcandal is a great 
deal more than the encreaſe of the proſecution for that ſcandal ! and yet 
this is one of the topics alſo for which I have been abuſed! It is ſaid alſo 
that Tam corrupt in another reſpect, becauſe | condeſcend to conſider 
myſelf as the ſervant of the whole public, and ſo liable to receive orders 
6. every branch of the legiſlature. The arguments that one hears uſed 
= theſe occaſions, they are made only for the moment; I ſhould not be 
moniſhed if from the ſame quarter I had heard that it was one of the 
molt monarchical ſentiments in the world, to inſiſt that there is any pub- 
ic officer who was not under the orders of either houſe of parliament, I 


n TD WW _ _ bus - 


— 


Ways took it to be the aſſuming of thoſe that call themſelves Whigs (for 


He gave no authority to the printers to go to | 


| 


vant of a better nickname) what I hold—that in a free ſtate the repre- 
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ſentatives of the people aſſembled in parliament are a ſovereign member of 
that ſtate ; and that every public officer, great or ſmall, is amenable to 
them. But how amenable to them ? I wiſh that had been a little more 
ſtated. Amenable to them to do wrong ? No man ought to be amenable 
to the greateſt and the proudeſt body of men whatever to do wrong; [I 
have not been ſo amenable: for in thoſe inſtances in which I have thought 
it would be wrong to proſecute, I have ſtated it to the houle, and the houſe 
has forborne the proſecution upon my repre/entation. That has been the 
conduct which I have held upon the occaſion ; and a conduct which, if I 
am queſtioned for it (in any place where it would be pertinent), I ſhould 
be very glad to render an account of that conduct. But, ſays the gentle- 
man (with a ſtrain peculiar to himtelt), will you ſubmit to be ſworn in 
order to be examined by me? Ho what? Yes, fir, to any one fact which 
can be alledged in your defence, I will ſubmit to be ſworn to the truth of 
it. But will you ſubmit to be ſworn in order to undergo impertinent 
queſtions about the motives and ſteps of your conduct from time to time, 
tuch as | ſhall think proper to put to you? 

Gentlemen, I put myſelf upon your good ſenſe ! I put myſelf (for the 
queſtion was not meant for you) I put myſelf upon the candour and the 
good ſenſe of the audience, that I was impertinently treated in the pro— 
poſal ; and that I ſhould have been ridiculous to have ſubmitted to that 
propolal ! I ſpoke to fome perſons about it (whoſe authority | am not per- 
mitted to cite to you) who concurred in opinion with me: but I am lure, 
and | put it to the mind of every gentleman, whether I did not act right in 
that matter, Jo have refuſed him juſtice would have been a hard and im- 
proper meaſure ; I did not refuſe that. Jo refuſe to anſwer impertinent 
queſtions, 1 did refuſe it; and I appeal to the candour and good ſenſe of 
this audience that I did right to. refuſe it; and it would have been ridicu- 
lous to have done otherwile, 

Theſe are the topics which, as far as I can recolle&, have been pro- 
duced againſt me, With regard to the reſt, the gentleman informs you, 
that the law as it ſtands is full of a great- variety of hardſhips. I don't 
know that ſyſtem of law under heaven which may not be perverted to 
purpoſes of hardſhip. I don't know any thing fo perfectly ridiculous as to 
argue from the poſlibility of the corruption of a good thing to its 
worthleſſneſs. In order to make any thing of that, he ſhould have gone 
the length not only of ſtating what might have been done, but what was 
done; otherwiſ- you may fit and hear that glorious conſtitution (which 
I have known lo many able and eloquent writers and ſpeakers extol in 
the higheſt terms to the ſkies) you may ſit and hear it reviled from one 
end ta the other: not for the miſchief that it actually does; not for the 
inequality in point of juſtice that it actually adminiſters; but which it 
might! But let him prove that there is any thing in my conduct of this 
proſecution that deſerves thoſe epithets with which he charged it, and I 
muſt ſubmit to be covered with them. Bur that will not make an iota of 
difference in your verdift. What does it ſignify to you (ho ſit to con- 
ſider whether this be a true or a falſe charge) tas it comes at this time 
or at any other? The gentleman taxes me with 1 in ſaying, that if 
it were a crime in 1775, it muſt be fo in 1777! 1 ſhould hold it to be 
the utmoſt folly to ſay otherwiſe, If there were any improper practices 
with regard to the proſecution, it might be a reaſon of objection to thoſe 


who proſecute; but with regard to the mere queſtion to be put to 1 


---Is he guilty in manner and form? it is abſolutely nothing; it woul 
be folly to aſſert it. 

I have now ſtated to you the progreſs of this buſineſs, referring to his 
own witneſles for the truth of that progreſs; and I truſty that upon that 
repreſentation, I ſhall not be found to have miſconduted myſelf even in 
the courſe of this proſecution, I have gone very much out of my way, 
and very contrary to the turn of my temper, when I have embarked 
far in a defence of myſelf at all; but when facts are ſtated, I and. 1 it 


neceſſary to re-ſtate and explain theſe fats, Beyond that, let govern and 


looſe reflections take what place they pleaſe. I put myſelf upon m 
public conduct for my juſtification, without boaſting of that condu 
either one way or the other, If I am wrong in that conduct, let it 
condemn me: if I am right in that conduct, let it approve me. It is 
upon that only that | elle to reſt it; without boaſting or without diſ- 
claiming, either on one fide or the other, I will ſay no more upon that 
ſubject, but refer it to you to determine what ought to be done upon 
a charge thus ſtated, and thus induſtriouſly proved upon the part of the 
defendant, if any proof had been wanting to ſupport-it upon the part of 
the proſecutor, | 

Lord Mansfiel Gentlemen of the jury, if ever there wes a queſ- 
tion, the true merits of which lay in a very narrow compaſs, it is the 
preſent, "This is an. information 3 the defendant for writing and 
compoſing, and printing and publiſhing, or cauſing to be printed and 


publiſhed, that is, for being the author and publiſher of a paper, which 


the information charges as a ſeditious. libel, If it be a ſeditious libel in 
its own nature, there is no juſtification attempted: why then there are 
but two points for you to ſatisfy-yourſelves in, in order to the forming of 
your verdict. | * : 

Did he compoſe and publiſh; that is, was he the author and pub- 
liſher of it? Upon this occaſion, that is entirely out of the caſe; for it 
is admitted. As to the excuſe of ignorance, or being impoſed upon 
(which is a topic in the caſe of printers and others) it is out of this caſc,. 
becauſe it is avowed to be done deliberately; and it is now avowed, and 
the contents of it. Why then there remains nothing more but that Which 
reading the paper muſt enable you to form a judgment upon, ſuperior to 
all the arguments in the world; and that is, 


ls the ſenſe of this paper that arraignment of the government, and | 


the employment of the troops, upon the occaſion of Lexington, men- 
tioned in that paper? Read! You will form the concluſion yourſelves, 
What is it? Why it is this; thet our beloved American fellow- ſubjects 
- -- (therefore innocent men) - in rebelſion againſt the ſtate hey 
are our fellow-ſubjets; but not ſo abſolutely beloved without excep- 
tion! Beloved to many purpoſes: beloved to be reclaimed: beloved 


to be forgiven: beloved to have good done to them: but not beloved 


| 1 6 
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bdut they deſire only not to be ſlaves; and that the uſe that is made of 
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be ſo as to be abetted in their rebellion !---and therefore that certainly 
conveys an idea that they are innocent.---But farther it ſays, that they 
were inhumanly murdered at Lexington by the king's troops, merely on 
account of their acting like Engliſhmen, and preferring liberty to ſlavery ! 
The information charges the libel to relate to the king's government and 
the employment of his troops. Read it, and ſee whether it does relate 
to them. If ir does, what is the employment they are ordered upon! 
what is the employment that they execute? Lo murder, the paper ſays, 
innocent ſubjects; becauſe they act like Engliſpmen, and prefer liberty to 
llavery! Why then, what are they who gave the orders ? what are they 
who execute them? Draw the concluſion. It don't ſtand upon argu- 
ment. If any man dares.to give orders to murder a ſubject, or to execute 
thoſe orders, or to make any ſubject a ſlave, he is as high a criminal as 
can exiſt in this ſtate. Evidence has been examined, and though (un- 
uſual) I was very deſirous every thing offered ſhould be heard; and you 
have had Mr. Gould examined : and whatever doubt there might be with 
regard to the occaſion of hoſtilities at Lexington; whatever weight the 
bbſervations might have before; yet now, upon his evidence, you lee how 
it ſtands! The unhappy reliſtance to the legiſlative authority of this 
kingdom by many of our fellow-ſubjects in America, is too calamitous an 
event not to be impreſſed upon all your minds; all the ſteps my to 
it are of the moſt univerſal notoriety. The legiſlature of this kingdom 
have avowed that the Americans rebelled, becauſe they wanted to ſhake off 
the ſovereignty of this kingdom; they profeſs only to bring them back 

to be ſubjects, and to quell rebellion : troops are employed, money is ex- 
pended upon this ground ; that the caſe is here, between a juſt govern- 
ment and rebellious ſubjects; for a juſt and a good purpoſe, for the 
ben:fit of the whole. If I don't miſtake, the firſt hoſtilities that are 
committed---(though many ſteps on both fides leading to them exiſted 
before)---but, if I do not miſtake, the firſt hoſtilities are thoſe committed 
upon the 19th of April, 1775. If ſome ſoldiers, without authority, had 
ot in a drunken fray, and murder had enſued, and that this paper could 
relate to that, it would be quite a different thing from the charge in the 
information; becauſe it is . as a ſeditious libel, tending to diſ- 
uiet the minds of the people. Now what evidence has Mr. Gould given ? 
Why, he ſays, that he was ſent with a part of the king's troops, by the 
orders of general Gage, the governor of the province, the commander 
of the king's troops ; that when they began their march (which was 
about two or three in the morning) he heard (I think he ſays he heard) a 
continual firing of alarm cannon, which js a ſignal, at certain diſtances, 
uſed in America to raiſe the country; and that they heard as ſoon as they 
began their march; and from thence they concluded that the provincials 
were marching to attack them. When they came within ſight of them, 
they found them armed, in bodies of troops armed. This was not a 
ſtated time of peace when the king's troops, under the authority of the 
| governor, go from one part to another; to have bodies of men, in military 
array, armed, and ſignals fired ! but this they found. And he ſays, he 
cannot tell himſelf; but to a' queſtion aſked him, he ſays, he heard the 
provincials charged our troops. He ſays in his affidavit, which he has 
likewiſe ſworn to, and which you may compare, that he ſaw, on their 
arrival, he faw a body of provincial troops armed, to the number of 
about 60 or 70 men: on our arrival they diſperſed, and ſoon after firing 
began; but which party fired firſt I cannot exactly ſay.“ And then, 
towards the latter part of the affidavit, he ſays, the provincial troops 
© returned, to the number of about three or four hundred. We drew up on 

© the Concord ſide of the bridge. The provincials came down upon us ; 
© upon which we engaged, and gave them the firſt fire.“ And ſays he, 
© this was the firſt engagement after the one at Lexington, A continued 
firing from both parties laſted the whole day. I myſelf was wounded 
© at the attack of the bridge, and am now treated with great humanity as 
© a priſoner.” Now from this account you ſee, that they had erected in 
effect their ſtandards z\ each had their troops in battle array; they were 
ready to fight. Who (from this evidence) fired firſt, he cannot tell; 
that is, originally the firſt, He heard that the provincials charged; but 
whether the one or the other fired firſt, he cannot tell; when the two 
bodies were in the field, each expecting the other to attack. This is the 
account given by the defendant's witneſs : that it was the king's troops, 
by order of the commander and the government, that were engaged in 
this ſray, in which thoſe lives were loft | Then if there is nothing par- 
ticular, but it is a conſequence of the general diſpute, of the cauſe of 
this moſt lamentable and unhappy war, no good man but muſt lament 
it, and wiſh them reclaimed. If it is barely the conſequence of 'that which 
has led to further hoſtilities ſince, you will read this paper, and judge for 
yourſelves, You will judge whether it conveys a harmleſs, innocent | 
ee for the good and welfare of this kingdom, the ſupport of the 


Jurys 


fendant, 


the caſe, 


that occurred to the 
and they agreed to come in and leave it to my deciſion, 
(as I told you) that one of the points to guide your verdict was, Wheth 

you underſtood the meaning of the writing to be as ch F 
mation. One of them underſtood, or doubted, whether (this was | 

the caſe, you ſee, of a printer. of a third perſon) whether actual 1 
of a ſeditious intention (diſtinct from the inference from the ac itielf 
was neceſſary to be proved. Ihe other thou 
was by law to be inferred from the ſeditious act; and they came in 
and propoſed their doubts. And I told them what I tell you (and what 
believe never was doubted, and what was not queſtioned upon that 
occaſion, though I defired they would move the court upon it, it they had 
any doubt) that it is not neceſſary to prove an actual intent, which ig th, 
private operation of a man's mind; but a jury were to exerciſe their 
judgment from the nature of the act, as to the intent with which jr is 
done. As, if a man writes and publiſhes a ſeditious libel, a libs] that 
has a ſeditious tendency, that is a ground to a jury from whence to infer... 
(when it is without any juſtification, without any excuſe) - that is a ground 
from whence to infer a ſeditious intent, Juſt as if a man murder, a0. 
other without any juſtification of that act, it is a ſufficient ground for the 
Jury to infer that he did it maliciouſly. That anſwer was given to the 


creaſe the damages. 


your verdict one way: but if you are of opinion that the conteſ} is , 
duce innocent. ſubjects to flavery, and that they were all murdereq ( 
the caſes of undoubted murders, of Glenco, and twenty other maffacres th: 
might be named) why then you may form a different concluſion * 
regard to the meaning and application of this paper. OY 
Without giving you any reaſon, you will eaſily gueſs why I pag, oy 
| a great deal that has been ſaid, that ought not to have been I 
is one thing that is relative to the ſubject, and therefore 
faid : that was, a doubt (upon one of the former trials upon the Printer 
jury, in which they had a difference of e 
I had tolq them 


Ik 


laid . but there 
it ought tg be 


arged by the info. 


ght that a ſeditious intent 


Gentlemen, here I conclude every thing [ ſhall trouble you with, by way 
of charge, becauſe you will exerciſe your judgment, as I have ſaid before 
upon the paper and the information, by reading them, which you may 
have to carry out with you. But merely for the ſake of the audience, 3 
ſomething has been ſo much mentioned in the cauſe (for I don't give you 
any reaſon for taking no notice of any thing out of it) I think proper to 
ſtate it in ſo particular a manner, that when you come to ſee it miſrepre. 
ſented, you may all of you remember what it is, and what it was, and up- 
on what ground it paſſed ; and that is, with regard to the attorney. 
mpg reply. You ſee, as the caſe is, it is entirely out of this cauſe: 
or the defendant has called witneſſes; and I thought it right that he 
ſhould know it early, that he might not abſtain from calling witneſies to 
avoid the reply, and in that manner be ſurprized. Now I will tell you 
what I take to be the practice with regard to that matter. The nature 
of a reply is the plaintiff's anſwer to new matter advanced by the de- 


The plaintiff knows his own caſe; he knows his own wit- 


neſſes; he opens it; he obſerves upon his witneſſes ; and he draws ſuch 
concluſions from them as he thinks proper, to perſuade a jury to en- 
The defendant, if he only makes obſervations 
upon the ſame evidence, and only draws concluſions from the ſame evi- 
dence to the jury, to leſſen the damages ; why there, there is nothing new, 
there is no new matter at all: and by the practice, for the expedition of 
buſineſs in civil cauſes, and in proſecutions in the name of the king, with 
common informers, the pract ce is, that they don't reply where that is 


But, notwithſtanding that, if the defendant was to ſtart a 


point of law, the other muſt be heard. 
Jury, to catch and to ſurprize them, allegations of fat which he called 
no witneſſes to prove---you recolle how many millions of facts you 
have had urged to-day, for which no witneſſes were called--- (how many 
extrinſic to the cauſe)---there the counſel for the plaintiff may {et the 
Jury right, and lay them out of the cauſe, and ſhew that they are ab- 
ſolutely irrelevant and immaterial. 
ſecutions, where the attorney-general attends, I never knew it denied 
but that he had a right to reply. 
was attorney-general: I have known it often, where nothing has been 
ſaid for the defendant that they thought called for a reply. I never 
knew it denied to the attorney-genera], where he inſiſted upon being 
heard in. reply: and I believe the preſent attorney-general has replied 
ſeveral times. This is ſo much the Jaw of the land, that (if my me- 
mory does not fail me) in the moſt ſolemn caſes (and as I ſpeak from 
memory only, if there ſhould be any flip in it, I hope I ſhall be ex- 
cuſed) and, to the beſt of my memory, in the trial of my lord Byron 
(if any gentleman can correct me, I ſhall be very glad to be corrected--- 
I dare ſay there are ſome here that were of counſel in that cauſe) in the 


If he was to throw out to the 


But, in ſolemn trials, in ſtate pro- 


I was many years ſolicitor-genera] : [ 


epiſlative government, and the king's authority according to law; or trial of lord Byron, who called no witnefles, no evidence, the attorney- 


whether it is not denying the government and legiſlative authority of En- 
gland, and juſtifying the Americans ; averring that they are totally inno- 
cent; that they only deſire not to be ſlaves; not diſputing to be ſubjects, 


r 
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the king's troops upon this occaſion (for you will carry your mind back 
to the time when this paper was wrote) was to reduce them to ſlavery. 
And if it was intended to convey that meaning, there can be little doubt 
whether that is an arraignment of the government and of the troops 
employed by them or not. But that is a matter for your judgment, 
You will judge of the meaning of it; you will judge of the ſubje& to 
which it is applied, and connect them together; and if it is a criminal 
arraignment of theſe troops, acting under the orders of the officers em- 


ployed by the government of this country,” to charge them with murder- | 
ing innocent” ſubjes, becauſe they would not be flaves, you will find 
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general replied. The houſe of commons, as the public proſecutor for 
the nation, inſiſt upon it as an abſolute right, that the 

It is a great while agoz but, if my memory does not fail 
| replied for the houſe of commons upon the trial of lord Lovat, though he 
called no evidence. I ſpeak from memory, it is many, years back; and 
therefore, if I am miſtaken, I do it with that reſerve and qualification 
to be ſet right.--- This bas nothing at all to do with the cauſe; but it at 
leaſt explains, to thoſe who want to underſtand. it, the light in which 
ſee that matter, and the ground upon which I determined it. 


are to reply. 
me, I think 


[The jury withdrew about five o'clock, and returned into court 
about half an hoar after fix; and gave in their verdict, that the 
6 defendant was Guilty. ] | 8 | 


" Parthir 


Wedneſday, November 19, 175. 
(The attorney - general moved for judgment againſt Mr. Horne.) 
Lord Mansfield. Is the defendant here! 


Mr. Daniel, the defendant's attorney, anſwered, that he was, 


( The information was read by order of the court.) 


Mr. Horns. 

"Y lords, with great ſubmiſſion and reſpect to your lordſhips, and in 
M full confidence and ſecurity of protection by the laws of my coun- 
try, 1 preſume to offer to your lordſhips that I am not, upon this informa- 
tion, a proper object for the judgment of this court. And, my lords, I 
cannot mention what | have to ſay in arreſt of the judgment which Mr. 
Attorney-General has prayed againſt me, without ficſt acknowledging the 
obligations which I have, and the thanks which I owe, to my proſecutor 
and to my judge: for, my lords, it is to them, and to the arguments which 
they uſed in order to obtain a verdict from the jury, it is to them that [ 
am indebted for that argument which mult prevent the judgment, At the 
Game time, my lords, it is but juſtice in me to declare, that whatever ill- 
founded doubts might, at the beginning of the trial, have harboured in 
my mind concerning any perſonal enmity, hoſtility, or prejudice towards 
me, before the cloſe of the trial they were all entirely effaced : for enmity, 
my lords, is not a ſupine and careleſs, but an active and curious principle, 
fompting men to neglect nothing which may tend to produce the deſired 
miſchief. And your lordſhips, I am perſuaded, will ſee reaſon to believe 
with me, that, ſo far from any uncommon diligence having been uſed 

zainſt me, neither my proſecutor, nor my judge, nor my jury had ever fo 
much as once caſt an eye over the information brought againſt me; for 
your lordſhips will inſtantly perceive, by looking at the record, that I am 
not therein charged with any crime. 

My lords, when firſt I ſaw the charge in the information, I thought 
of it the ſame which I now offer to your lordſhips ; and therefore, fearing 
nothing but the inattention of the jury, the greater part of my defence 
conſiſted of motives preſſed upon the jury for their attention: and when 
T hoped I had ſecured that point (the only favour, as I then declared to 
them, which I had to requeſt) I then proceeded to ſhew that there was 
not any crime in that which was alledged againſt me; keeping my eyes 
always fixed upon that with which alone I had to do, namely, the charge 


in the information; and I deſired the jury to take the information out of 


court with them. 

But, my lords, when I heard the reply of Mr. Attorney-General, and 
the addreſs of the judge to the jury, I was no longer at a loſs to underſtand 
how it happened that I could not ſee in the charge againſt me that cri- 
minal matter which they imagined it to contain : for, my lords,' I then 
heard, for the firſt time, that there was an inſurrection or rebellion in the 
colony of Mafſachuſett's-Bay; that certain perſons—and thoſe perſons 
denominated king's troops —were employed by his Majeſty and by the go- 
yernment for the purpoſe of quelling that inſurrection or rebellion ; that 
in this their employment and ſervice an engagement enſued between the 
faid rebels or inſurgents and the ſaid king's troops ſo employed; that in 
this engagement certain of the ſaid inſurgents or rebels were lain by the 


ſaid king's troops; and that my advertiſement and the charge of murder, | 


ſaid to be contained in it, related to the ſaid inſurgents or rebels ſo ſlain 
by the ſaid king's troops ſo employed. | 

And, my lords, the judge did very fairly, and very plainly and preciſely, 
and in expreſs words ſhew to the jury, that on theſe circumſtances did de- 
pend the whole criminality of the charge againſt me. 


Now, my lords, though the jury did, through want of attention, forget 


to conſider that theſe circumſtances were neither proved nor charged ; | 


your lordſhips, I am ſure, who are to look to nothing but to the record 
atſelf; your lordſhips, I am ſure, will not fail to conſider, that no indict- 
ment or information can be cured or made good by any implication, ar- 
\gument, ſuppoſed notoriety, or intendment whatever. Nothing can be 
allumed or intended againſt me, but what is expreſſed in the record itſelf, 
IF therefore in the whole range of poſſible occurrences there can any one 
be imagined in which it would not be criminal to ſay that the king's troops 
Do technical term, my lords, troupeaux, — flocks —companies—even de- 


. Reters may be comprehended under that term)—if therefore any one poſ- 


ible occurrence can be imagined (and J ſuppoſe there are à great many, 
dhe judge who tried me helped me to ſome, above twenty)—if any one can 
ve imagined, in which it would not be criminal to ſay that the king's 
troops have committed murder, then your lordſhips cannot, upon this in- 
formation, proceed to judgment; becauſe the information wants thoſe ne- 
celfary averments, which cannot by any means be intended. For your 


lordſhips will find, by looking at the record, that in each of the various 


counts which this information contains, it is ſimply averred, that I did 


write and print and publiſh, and cauſe and procure to be written and print- P 
[£9 and publiſhed, to the tenor and effect following. | 


þ 7 


— Your lordſhips will therefore be pleaſed to examine the record; and I 


have not the ſmalleſt doubt that your Jordſhips will do me that juſtice 
which my jury, through want of attention, did not. 0 
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Mr. Attorney-General, My lord, if I underſtand the effect of this mo- 
tioii, it is, that the matter of the information, as chatged; does not ſtate a 
crime. That indeed is the neceſſary form of the objection to be made in 
this ſtage of the buſineſs ; for, in this ſtage of the buſineſs, every thing is 
to be taken to be ſolemnly true which that information has ſtated as eſſen- 
tial to the conſtitutiori of the crime, and which the jury conſequently have 
found, Now, my lord, it is ſaid that nothing is to be aſſumed but 
what appears upon the record ; and that the information wants ſome 
averments. I was very attentive to collect, if I poſſibly could; what ſpecies 
of averment it was that the information was ſuppoſed to want. But 
I miſſed it, if it has been ſtated on the part of the defendant. What 
kind of averment inſetted in this information would have ſupplied 
it, and have made it a perfect deſcription of the crime? I ſhall take 
up the information itſelf to . in the courfe of the argument, thac there 
is enough ſtated in it to make the crime. The information does not end, 
as is ſuppoſed on the part of the defendant, merely in theſe words, that 
he had © written and publiſhed, and cauſed and procured to be written 
and publiſhed; according to the tenor and effe? following.” The infor- 
mation ſtates expreſly that he had---* written and publiſhed a certain 
* falſe, wicked, malicious, ſcandalous, and ſeditious libel of and contern- 
* ing his majeſly's government and the employment of his treops, according to 
* the tenor and effect following.” So that the matter found by the jury, 
and upon which your Jordſhip 1s either to pronounce judgment, or to ſay 
that, ſtated ſo upon the record, it amounts to no crime itt eſtimation of 
law, is, that he did write that falſe, wicked, malicious, ſcandalous, and 
ſeditious libel of and concerning the king's government and the employment 
of his troops. 

I own I expected that he would have gone farther, and that he would 
have endeavoured to prove that ſuch words as are included under the tenor 


and ect following, delivered in writing to be printed and publiſhed con- 


cerning the king's government and concerning the employment of his troops were, 
in themſelves, FA manifeſtly innocent, that it was neceſlary for a court 
of juſtice, upon this record, to ſay that, notwithſtanding the jury has 
found a libel publiſhed according to the tenor and effect following, yet 
there is, in truth, no LIBEI. | 

Your lordſhip will obſerve what it is that he had ſaid concerning the 
king's government, and concerning the employment of his troops ;- 
that our beloved American fellow - ſubjects, faithful to the character of 
* Engliſhmen, preferring death to ſlavery, were, for that reaſon only, in- 
© humanly murdered by the king's troops, at or near Lexington and Con- 
cord in the province of Maſtcbuſet's Bay, in New England, on the 19th 
of laſt April.“ This therefore is what he has ſaid concerning the go- 
vernment and concerning the employment of the troops ;=--that they 
were to commit murder upon the king's ſubjects, only becauſe they were, 
ſomething better than innocent,---meritorious, in being faithful to the 
character of Engliſhmen, and in preferring death to ſlavery. If it be poſ- 
ſible 'to ſtate that theſe words (uttered and applied in the. manner in 
which this record applies them, to the public government of the country, 
and the employment of the troops) are innocent words, then the argu- 
ment might have taken ſome foundation. But to ſay that there is any 
want of averment in this-—till | hear what averment could have made 
this charge more plain, more diſtinct, as a charge of murder upon. the 
king's ſubjects, againſt the employment of the troops, againſt a national 
exertion of public force; it cannot, in my mind, by words be made 
more ſtrict and plain than it now ſtands upon the record. 

The effect of theſe words I induſtriouſly avoid to ſpeak of now: the 
degree of favour that belongs to them will be the ſubject of farther diſ- 
cuſſion : the only queſtion that is at preſent before the court, is ſimply 
this z---whether the libel, as ſtated in the record, does or does not con- 
tain ſufficient matter of ſlander. | 


En R r „ π]] 


Mr. Horne. J ſhould be very happy, my lords, at all times to pay 
to Mr. Attorney-General all thoſe compliments which are perſonally and 
officially due to him; and I would rather have riſqued the chanee of ex- 

oſing myſelf, than not to pay to him the compliment of a reply; if in- 
deed J could haye found in his anſwer any thing to which even the 
3 of a reply could be given. However, I will do for him what 

can | 2 4 | 
Mr. Attorney-General has ſaid, that he could not diſcover from any 
thing which I had advanced, what omitted averments were ſuggeſted by 
me to be neceſſary to the information. My lords, though Mr. Attor- 
ney-General may have miſſed them, your lordſhips, I am ſure, did hear 
me very plainly and diſtinaly : and though I did not formally ſay, ſuch 


and ſuch averments are neceſſary to the information ; yet when 1 ts d 


your lordſhips, that in the reply of the attorney-general, and in the ad- 
dreſs of the judge to the jury, I then heard, for the firſt time, that there 
was a rebellion in Mafſac 2 and that certain perſons were em- 
loyed to quell that rebellion ; your lordſhips, I am ſure, and the Whole 
court very well underſtood that thoſe were the sverments which were ne- 
ceſſary to the information. And, my lords, it was not out of any ſati- 
rical inclination that I imputcd the omiſſion of thoſe averments to care- 


leſſneſs ; I had other reaſons, For, indeed, I know very well (and upon 


ha) © Further Proceedings on the Trial of John Horne, B/q. upon an Information , Bench, on Wedneſday the 1975 and Monday the 2075 of Novemþer,? "Publiſhed by 
Pm Vo.” A* by his Majeſty's Attorney-General, for a Libel, in the Court of King e- the defendant, from Mr. Gurney's ſhoit-hapd uotss. | 
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tefleion I dare ſay your lordſhips will know very well) why thoſe aver- 
ments were omitted. My lords, the truth is, that Mr. Attorney-Ge- 
neral found himſelf between Scylla and Charybdis. If he inſerted theſe 
averments, he ſplit on one fide, on the proof, My lords, the advan- 
tages are very numerous and great which I ſhould have derived from 
thoſe averments. The information would have been deſtroyed, for want 
of proving what was averred z therefore he did not chuſe to aver them. 
By the nature of his anſwer to me, I am perſuaded he was aware of it: 
and, from certain intelligence, I know that there was a conſultation on 
the drawing up of the information againſt me. It was propoled to alter 
the information z but having obtained verdicts upon the other informa- 
tions, it was, upon conſultation, agreed by the learned gentlemen, the 
king's counſel, that the information againſt me ſhould be literally the 
fame. I know it from certain information, which I obtained without 
the leaſt treachery in my informants; for the gentlemen who cauſed me 
toknow it, had not, in what they ſaid, the leaſt notion that they were 
telling me any thing. | 
My lords, before I heard Mr. Attorney-General's anſwer, I was a 
little apprehenſive that | might meet with ſome difficulties, I was ſure I 
ran no hazard in the principle of my cf reg I thought, indeed, that 
I might perhaps be puzzled in the application of it, by caſes of law, or 
by precedents. that F had never before heard of. Now, my lords, tho' 
Mr. Attorney-General has not favoured me with any, and though I can- 
not myſelf give you an adjudged caſe ; yet your lordſhips will forgive 
me, unuſed to theſe matters, if I read to you the opiflion of a learned 
Judge in a matter exactly ſimilar to this. It is in the caſe of lord Ruſſell. 
he opinion I mean is that of Mr. Juſtice Attins. His words are re. 
markably fortunate for me; and it being that kind of law obvious to 
_ perſons who pretend to underſtand no more than what common ſenſe 
will direct them to, I did happen to have read that book long ago, I beg 
leave to read ſome little of it, becauſe it literally applies, He takes no- 
tice of that part of the indictment where it is averred againſt lord Ruſſell, 
that he was at a conſultation for the purpoſe of ſeizing the king's guards. 
He ſays, guards {there is no difference between guards and troops,--- 
except indeed that troops is a much wider word than guards.--- Troops ! 
we ” a troop of ſtrolling players.] 
The guards---What guards? What, or whom does the Jaw un- 
« derſtand or allow to be the king's guards, for the prefervation of his 
< perſon ? Whom ſhall the court that tried this noble lord, whom ſhall the 
* judges or. the law that were then preſent, and upon their oaths, whom 
* ſhall they judge or legally underſtand by theſe guards? They never 
read of them in all their law-books. There ig not any ſtatute law 
that makes the leaſt mention of any guards. The law of England takes 
© no notice of any ſuch guards; and therefore the indictment is uncertain 
and void.'---He ſays, * the love of his ſubjects is next under God, the 
* beſt guard of kings.” He ſays,---* The very judges that tried this noble 
gu g * n 8 
© lord were the king's guards, and the kingdom's guards, and this lord 
s Rufſelf's guard againſt all erroneous and imperfect indictments, from 
© all falſe evidence and proef'---(W hat immediately follows does not, 
indeed, apply in my jy Chee from all, ſtrains of wit and oratory'--- 
(there has been none here, my lords)---*. miſapplied and abuſed by coun- 
© ſel. It had been fit for the court that tried this noble lord on this in- 
* dictment, to have ſatisfied themſelves from the king's counſel, what was 
meant by theſe guards.---But admit the ſeizing and deſtroying of thoſe 
ho are now called the king's life-guard, had been the guard intended 
© within this overt fait, or OPEN DEED, (theſe, my lords, are the aver- 
ments which are: ſimilar to thoſe that I propoſe----theſe are the 
averments which Mr. Attorney-General enquired after) yet (he ſays) 
the inditment ſhould have ſet forth, that de fads the king had choſen 
* acertain number of men to attend upon and guard his perſon, and ſet 
' © forth where they did attend, as at Mbitehall, or the Meu 7, or the Sa- 
vey, &c. and that theſe were the guards intended by the indictment to 
be ſeized and deſtroyed ; that by this ſetting forth, the court might 
have taken notice judicially, what and who were meant: but to ſeize 
and deſtroy the king's guards, and not ſhew who and what is meant, 
© makes the indictment very inſufficient.” 3 | 4 
My lords, Mr. Attorney-General (I beg the court's pardon, I ſhall 
take up very little of their time) the attorney-general ſays, he expected I 
mould have ſaid that the matter contained in the information is no li- 
bel.---I ſhould perhaps have faid fo, if libel had been ſuch a technical 
term that I could have known what it meant: and if it was ſuch a de- 
finite and technical term, then perhaps my objection would not have all 
that weight with you which I now believe it will. The ſending of a 
wooden gun was adjudged by. this court to be a libel. . There are many | 
other Rage that might be adjudged libels. It is impoſſible for me to ſay 
what /ibel- means. It is not a technical term; and perhaps if it had 
been, the attorney-general would not have had quite ſo much difficulty | 


0 make this information good: but not being a technical term, it | | 


3 


makes thoſe: other averments the more neceflary. | 


Me. Attorney-General has then tried to help the deficiency of the | 
and concerning—* of and concerning 
4 a 125 Mr. Horne. Will your lordſhip commit me 


averments in the information by, 
' © his majeſty's government and the employment of his troops. —I be- 
- | Hieve there is no crime comprehended in 7 and concerning; for it may be 
- of and concerning good, as well as bad. The word concerning means, 


2 


Now, my lords, if Mr. Attorney-General ſhould ſucceed in this bis 
prayer, he will be a very fortunate, though not a very reafonable gen- 
; an... 0 S4 a f 7.41 "TSS | iÞ is 1 
My lords, a proof of all thoſe matters which ſhould have been averred 
{which I am founded in ſaying by the opinion of the judge, who preſſed 
them upon the jury as motives for their verdict, and which I firmly | 
: © beljeve-he would. not have done, if he bel 
ed in the information) a proof, my lords, of all 
FA? | | 4 + 
3 : 


— 


thoſe circum- 


1 


© looking at together; and that is the only, and the ſingle meaning of the | 


had not believed that they were | 


Horne, £/4. for a Tt ibel. 


| ſtances was ſupplied for the attorney=-genetal by the judge on the tfial, 
for he produced no evidence of them himſelf: and he will be very fortys 
nate, indeed, if he can now prevail upon the court to ſupply likewiſe th, 
deficiencies in the information. I 

Lord Mansfield, Whatever the degree of guilt may be, how Rrongly 
ſoever it may have been proved, or whatever obſervations may have arij., 
in this caſe; yet if the defendant has a legal advantage from a type 4, 
FLAW, God forbid that he ſhould not have the benell of it. It is moſt 


of and concerning the king's government and Eis employment of his 
troops; that is, the employment of the troops by government. Upon that 
ground the defendant called a witnefs, Mr. Gould, The attorney-zenery 
roſe to objet to him; but it was very clear that he was a proper Wits 
neſs; and he acquieſced immediately, becauſe it was extremely material ti 
ſhew what the ſubfeck- matter was to which the libel related —if it was the 
employment of the troops under proper authority that came within the 
charge in the information. — Had it been a lawleſs fray (which ] believe 
I ſaid at the trial), had it been a lawleſs fray, it would not. Though 
the ſaying ſo might have been a libel of the individual's, yet it would 


troops employed by him. Now at firſt, and at preſent, it feems to me, 


his troops,” pins it down, But J doubt a little upon it. There is ſome 
weight in the objection, whether in the form of drawing there ſhould 
not have been inuendos. In common reaſon and underſtanding, it is 
charged; but whether technically charged or not, I do not know; ang 
therefore as to this point, without prejudice we will take ſome time to 
conſider of it; to ſee whether precedents can be found which require this 


every reader: and we will go on with the reſt, de bene os as we could 
not pronounce judgment upon it now, and will conſider of it till he 
comes up again, if we find ſufficient to ſatisfy us to over-rule the ob- 


jection, 


[ Lord Mansfield then read his notes of the evidence given upon the trial os 
| fellows. ] 


Lord Mansfield. This is an information filed by the attorney: general 
againſt John Horne; and it was for publiſhing the advertiſements that 
have been read from the information, 
| Thomas Wilſon proved the advertiſements in queſtion, the manuſcripts, 

to be the hand' of Horne; and Henry 3 Moodfull, he publiſhed the 
advertiſements. He ſwears that the defendant gave him a paper the 5th 
of June, to publiſh in his own and fend to the other papers; and that the 
defendant paid the fees. Then he produced two advertiſements to pub- 
liſh. The defendant croſs-examined him, and he aſſented to the queſtion 
of the croſs-examination, by ſaying, ** By your defire I inſerted theſe ad- 
vertiſements, and publiſhed them as your a& and deed. You never 
defired to be ſcreened ; but you deſired to be given up. You ſaid, they 
ſhould not want full evidence.” Willium wir fy proved likewiſe a paper 
given him by the defendant to be inſerted in The London Packet and Mon- 
ing Chronicle ; which were the advertiſements in the record. Therefore, 
upon the fact of printing and publiſhing there is no doubt at all. 

The defendant called a witneſs to prove, that really and in truth there 
was a ſubſcription, and that the money was actually raiſed ; and he like- 
wiſe called William Lacey, who proved that 100/., was paid to him, and 
by him remitted to Dr. Franklin: that was 100/. and no more. And then 
the defenglant called Thorcton Gould. And he ſaid, that at Lexington, on 
the 19th of April 1775, he was a ſubaltern officer. He was ordered there 
by the adjutant of general Gage, the commander in chief of his majeſty's tris, 
and governo®-of the province : and he, together with the other troops, ſet 
out; and between two and three in the morning he was taken priſoner: 
that be heard the provincials charged our troops, —** We found them armed. 
We ſuppoſed they were marching to. attack us, from a continual firing 
of alarm cannon, early in the marning, as ſoon as we began to march. 
Notice or alarm guns are to raiſe the country.” Upon this evidence the 
g 2 him guilty. 

rd Mansfield. 
Mr, Attorney-General, Mr. 
extenuation. | NR Ok OT | | 
Lord Mansfield, Mr. Attorney-General, have you any thing to ſay? 
Mr. Attorney-General. It belongs to the defendant, 1 apprehend, to 
ſtate what he can to the court in his extenuation, . | 
Mr. Horne: I ſhall ſtate nothing in extenuation till your lordſhip's de- 


f. Attorney-General, have you any thing to ſay? 
ne, I ſuppoſe, will fay what he can in 


- cifion has told me that there was a crime, I do not know where the crime 


lies at preſent; My objection goes, that there is no crime in the informa- 
tion. It is impoſſible for me to extenuate that which I do not acknow- 


Mr. Horne. None in the world. 881 
Lord Mansfield. © Let him be committee. x 
before it appears whetl er 
I am even accuſed of any crime? 5 | | 
Lord Mansfeld. No, then you may come up on Mon day. Tou cane 
voluntarily now? | | 5 | 
Mr. Horne. I did. 394 it ig 13 | 
Lord Aan feu. Then come up voluntarily again,—If you ſhould 
find any precedents on either fide, I wiſh 1 them to us. 
[7 %¹ recommendation to brivig precedents was repeated to the ttorney-gen al 
and to the difendant, two or three tims. | 
To which Mr, Horne replied, that he was not bimſelf very likely to pr oft 
Precedents.] . P 
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certain, that at the trial the information was conſidered te be words ſpoke 


not have been this libel: it would not have been this libel of the king's 


that © of and concerning the king's government and the employment of 


technical ſcrupuleſiry over and above that certainty which is ſufficient to 


ed _ | ' Vit 1171 
. Mansfield. Have you no affidavits of circumſlances, or any thing? . 
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9 F | | written of the king's government where—(there ate ſeveral precedetits)— 
King - Bench, Monday, Nov. 24, 1777. or of the government of the kingdom, or of the government, ſuppoſe, of 
3 Load Materiess, | the navy; as to any thing further as to which they arealſo written, thro” 
ane ih tes the biher day in the caſe of 75, King and Here, 1 Fr9 pron OY Ts „ re 196 kin e dee _ is nd 
I J. "oe | ot e, orm of expreſſion technically neceſſary. nd it cannot be; becauſe 
| orerlooked e ki Gy eager 1272 - green avg there may be caſes where the king's government might be calumniated 
by bim at the „1 ; erefore I wi 3 er dee upon the groſs /icentiouſneſs of his troops. Ihe 
ſtate it now. 1 | 8 WP” | qucition to be tried is, whether the words laid are written of the king's 
He 1 eee . the gift - government, It may vary the degree of miſchief, guilt, or malice ; but 
May 1775 w oof 7 por * N eb O Pans a Fee made by it is totally immaterial as to the conſtitution of the crime upon the re- 
copraſn Gould, weir 10 Nn F 3 cord, whether the words refer to ſomething that has exiſted, or are an 
Hidford, an P 17 gp rok gr rg gait ; «a entire fiction, Had Lexington been left out; or had any other place 
„ $6 tre 1 above, it could not be proved by NAN Ot on i a of N r 
acts to „ e e ee ee 5 5 : Lexington; it would without any inuendo have been equally a 
being TM Fine d e e 8 1 1. 1 1 übel. It is the duty of the jury, to conſtrue plain words and clear al- 
affidayit * bu 9 F re exitted | luſions to matters of univerſal notoriety, according to their obvious 
, public account of it in the paper; that might be of uſe to reſtrain or | meaning, and as every body elſe who reads muſt underſtand- them. 
qualify the meaning of the paper that was in queſtion by the informa- | But the defendant may give evidence to ſhew that, in the caſe in 
tion. He ſaid, he deſired it to be read in that light; and in that light it queſtion, they were uſed in a different, or in a qualified ſenſe. If no 
was read, and is as follows: | ſuch evidence is given, the obvious meaning to every man's under- 
5 ſtanding mult be deciſive, Before this trial, five ſeveral juries had 
e do teftify and dectate. That on th „ found thoſe words, from their neceflary meaning, to be of and con- 
deing of lawful age, y Clare, that on the evening of the | cerning the king's government. Here, in this caſe, the defendant 
| pare evidence; and the evidence he gave demonſtrated that the words re- 
gail, and landed on the marſhes of Cambridge, from whence we pro- — bo the k 77 e oo #4 1 9 5 * 
landed on The 5 5 x the king's government. n am the more confirmed that 
ceeded Te * oi ary 68 at yur paces we ſaw a body = upon this occaſion there is little colour of doubt of any law in the infor- 
rovincia 9 5 11 , * by er * a . * 70 N * . mation, that in thoſe five trials that I allude to, in one or other of 
| our approach they -ditperied, and toon after fring == ut wnich | them, a great variety of counſel of learning, eminence, and ability, were 
fired Art 10 wad 3 ed racks rages, employed. They were called upon to pry with all the ſharpneſs that they 
and buzzaing previous to the fring, Which was continued by our | had into the information, to pick a hole in it: there were three judg- 
rs e 1 ments given upon conviction upon them; and no counſel ſaw or imagined 
* 8 55 f Wil of 1 1705 e bel r N light e ot m_— 8 rn from in it. "THEREFORE we are all ſatisfied that the infor- 
| (aw an x rovir t . mation is ſufficient. | 
conipanies* were ordered up the hill to diſperſe them. On our ap- | Mr, Attorney-General. The defendant has been convicted on the oaths 
roach they retreated towards Concord, The grenadiers continued the | of twelve of his countrymen with having written, printed, and pub- 
uy Wer 0 hill e * : 715 FN _ 1 — infantry liſhed, and cauſed to be written, printed, and publiſhed, a certain 
were or. ere 9905 0 ＋ e poſleſſion - e bri ge Which tne Pes falſe, wicked, malicious, ſcandalous, and ſeditious libel of and con- 
r mie þ Ent du RE Eetent ad te waglopmat of dy moon of: 
companies. ot the! 10 Hr) a: e re , . erting, that the national force of this country has been employed in the } 
In the mean Wee 4 Wo rr 2 4 2 7 - murder of the king's ſubjects, for as meritorious an attribute as can be BY 
about three or four undred. We arew up on the Cencefd lide of tne | imputed to man: and he has ſpecified the time and place at which that | 
bridge. - The provincials came down upon us; upon which we en- was done, | | | | 
d 2 : re | | | The charge, as contained in the information, reſts within 'a narrow 
«a A OY ring 182 both K ee compaſs, 1 might have ſtated, erhaps, and proved a different crime ta 
the whole Wo 4 my wr bolton e 15 the Tok eh Mb! er” Yo ariſen upon it; but I did ſtate that which, according to my judg- f 
am now treated with the grea umanity, an en all podle care of ment, was a crime of ſuch quality, was a crime of ſuch heinouſneſs, and I 
| . | | * 100 a 157 My called for the higheſt reſentment which any court ns 
2 | | Jof juſtice has thought proper to uſe with reſpe& to crimes of this deno- 
g | | TR Edward Thor oton Gould.” | mination, My lord, although the crime, upon the ſtate of it in the in- 
There was 2 motion made the other day in arreſt of judgment, and many a e fer he wes gp free > . — EA COR, 
was a mot | , Y | at ore the cour e matter that now requires the con- 
ons, per Rood, 15 wore vane how hat yr wc!" 5 by fideration of juſtice does not lie within that narrow comply, The de- 
Er 
there w 5 nt as ie ſtate of the ö 0 rtain body of men in this country, not to leave it juſt 
= ume; either that _ ay 8 owe bas in the place in which the information does : he 11 thought it eſſential 
theres were no Ferenc © at the ing 4 ent any arg * * to his views (which I don't enter into particularly what they are), but 
„ eee , 1+; re 1 N= \ 3 4 Fr fro wh he 20 gr 8 it eſſential to 5 on to oY how A . 3 4A ö 
nz or the nature of it: it be : | writing in that manner to the public; an to prove h he 
ud that it was not averred that the employment of the troops was by the wy, and how directly, how pode, and how eonfideny, parry 
king's ORG The Fad er that had pens in it was, NN | the public juſtice of the country, * not only committing as high a crime 
mentioned la —that the employment of the troops was not averred to A as could be committed within the « eſcription of 'miſdemeanor againſt the 
K the ain. 1 naught e and rae, kung g en ner | | public 3 and et but by — * to 3 committed et 
ewords being written © of and concernin | crime with a view of infulting the public juſtice of the country, 30 
Ws an anſwer ig no precedent was cited 4 alluded to on either ſide." lord, if. it had been eſſential 1 us tb erde 1 that crime, and Nene | 
| fancy the attorney-general was ſurpriſed with the objection. But there caſe which is ſpecified in the indictment, was the ſubject of 'a murder 
Ws precedent ; and I could not ſay upon my memory whether prece- | committed under public authority by the national forces of the country, he 
TTT! ne ET re te STR 
b ; | ; . 6&4 i 8 , 4 : 4 : ; Feels: : ou 5 
tad i any flaw had happened formally, technically, or ver bally, that lordſhip has taken notice of the addition of this affidavit that was intros 
Were. not at all founded in the ſenſe or reaſon of the thing, I ſhould duced into the cauſe. The effect of that evidence was to prove that 
42 e . 2 ne de e 5 [ / L | 517 ates 245 ih . nie by Merc ores Rays IR in _ _ _ 
awry---that t erendant ou o have e "I ecined, tne 1 or April 1775, the rebels had arrayed them in 
terefore I defired that we might think of it for ſome time, that prece- arm; had "forined Sr rf ALL taken ſtations by tho! conti — mb 
(ents might be ſearched, and the books looked into. We have fully con- | which they had placed themſelves ;' were ready to ſurround the forces of 
lered of it, and the precedents have been looked into, and we have yy the king, as far as their abilities could do it, upon any motion to be 
tonlidered the information, and all the objections that were mentioned, made by theſe forces: that upon the inſtant, very early in the morning; 
ad all the objections that we could thin of ; and we are all clearly of opi- (and whether accidefitally or otherwiſe let that be decided by the t- 
Won, without any doubt, that the information is ſufficient, An indictment nefſes) the king's troops, marching in perfect filence—that, upon the in- 
information muſt charge what in law conſtitutes the crime, with ſuch | ſtant of that hipbetiing: the firſt demonſtrations that were made upon 
we AN muſt be proved : but that certainty wa 1 | 7 neceſſary the part of the rebels 7 the firing 1 underſtood excredingly. 5 
1 wence ; in the manner ſettled in the caſe of The King and Lawley in well by the witneſs, and exceeding * well explained by him: it proved | 
range: Plain words, in a libel, ſpeak for themſelves, If they are doubt- | that he underſtood them perfectly, namely, by the rebel troops inſtanti 7 
ſil, their meaning muſt be aſcertained by an inuendo. Here the words | ſurrounding them. I ſtate that to haye been induſtriouſly proved on the 
* plain; they want no inuendo, They are averred to be written of | part of the defendant, in order to mark that he meant to fly at che very 
md" concerning the king's government and the employment of his higheſt ſubject, and to offend in the moſt heinous manner in which it 
troops.” The obvious meaning is, that the employment of the king's | was poſſible for him to contrive to offend” * tut E OE Ry” 
under bis authority; and it neceſſarily is ſo, if the words alſo | My lord, he did not think it enough to have proved that ſuch was the 
Mateito and are written of and concerning the king's government. This intention of the paper with which he was at that time charged; but le 
daß now be taken to be true ; becauſe the verdict finds it. _ Had the | aiſo thought it incumbent upon him to produce witneſles to prove ano- „ 
alen aroſe upon à demurrer, it muſt jay have 'been taken to be | ther part of the contents of that paper; namely, that he had attended a 
a The geſt of every charge of every libel 4561. in the perſon er matter ſolemn meeting; at which meeting he, with certain other perſons there . | 
f and concerning whom or which the words are averred to be ſaid or writ- | aſſembled, had contributed money to the amount of about'1007/ und tat | 
du. In The King againſt Alderton the information was held bad, becauſe | the purpoſe for which they contributed it, was the comfort ang pelief of! $ 
nticulac! 


— —ngidbl as —— Oo 1 6 


8 


— 
— ——— ——_—_ 8 
3 


Tang 


IE WP" A ard A 2 8 q 1 A 
e ̃ .. en” HAS i). A 
2 8 — 
— 


1 h 
— — 


i Water laid in the information, it was wt laid that the libel was of ot thoſe whoſe merits with them was ſtated to confiſt in no other op | b 
than the circumſtance” vf their relation. to thoſe belt that in rms 
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2 the king's forces : he brought witneſſes to prove the fact. That 
the money was actually paid, is not the thing that I pin upon: let it be 
doubted whether the 50 l. came actually to the hands of the banker; or 
that the money was afterwards applied to any of the purpoſes that are 
' there ſtated, To be ſure, there was not proof alledged upon that ſub- 
jet, Whether it is to go to thoſe people, or whether it is to go to any 
bther purpoſes ſimilar to thoſe, in the intention of thoſe who ſubſcribed 
the money (that is, the wage, and affronting government and the 
king), it is a matter of very little conſequence to the point I am now 
ſpeaking to. He was at the pains to prove that they went through that 
buſineſs that I am ſtating to your lordſhip, in order to afford comfort 
and relief to thoſe who ſtood in that ſpecies of relation to rebels ; which, 
as far as it goes, is to excite that rebellion, by offering that degree of en- 
couragement to thoſe who ſhall happen to periſh in ſuch a flagitious 
offence; as far as it goes, it amounts to that, The libel therefore that 
now ſtands before your lordſhip, which the occaſions of the defendant of 
a different ſort (which I ſhall have occaſion to ſpeak more particularly to 
| preſently) obliged him to aggravate, obliged him to go to the extent that 
1 now ſtated, is ſuch a one that I believe it will be totally impoſſible 
for the imagination of any man, however ſhrewd, to ſtate a libel more 
ſcandalous and baſe in the fat imputed, more malignant and hoſtile to 
the country in which the libeller was born, more dangerous in the ex- 
ample, if it were ſuffered to paſs unpuniſhed, than this which I have now 
ſtated to your lordſhip. | 
Vour lordſhips have ſeen that the libel is ſuch, that it is impoſſible by 
any epithets to a, ores it, I depend entirely upon the ſtate which I refer 
to---which your 
for the moſt emphatical deſcription of every circumſtance that tends to 
create criminality, which is poſſible to be alledged not only againſt this, 
but againſt any other libeller whatſoever. 
My lord, ſuch was the nature of the libel. The next queſtion that 
I meant to trouble your lordſhip upon, is the conduct of the preſent de- 
fendant in the article of publiſhing the libel ; and, ſubſequently to that 
publication, in the article of avowing it, holding it up, maintaining it 
to the world, thruſting it in the face of juſtice, and proclaiming —— 
Sic honor et nomen diuinis vatibus, It is a language addreſſed to the loweſt- 
and moſt miſerable mortals. There is no man of any value in point of 
underſtanding in this country, that does not know that the information 
contained in it is falſe, abſurd, impoſſible, even below the worth of re- 
futation ; but it is addreſſed to the loweſt of the mob and to the bulk of 
the people, who it is fit ſhould be otherwiſe taught, who it is fit ſhould 
de otherwiſe governed in this country. My lord, the occaſions of this 
reverend gentleman to keep up the opinion of a particular part of the 
factions in this country, his private occaſions obliged him to be very 
diſtin, and very anxious to explain it, On the part of the proſecutor, 
it was enough te prove that he had publiſhed the libel. The evidence 
for the proſecutor went plainly and diſtinctly to that fact, We produced 
the original 7 under his hand. We produced the man to whom it 
was delivered, Moodſall, in order to publiſh it in a paper which he printed 
himſelf, called The Public Advertiſer. We proceeded to prove that the 
occaſion of delivering it to him, and the office in which he was employ- 
ed, was not merely to publiſh it in that paper, but to carry it round to 
all the other public papers, and to make the diſperſion of it as univerſal 
as he poſſibly could. — therefore we did eſtabliſh upon bim, by theſe 
8 facts, a publication of as univerſal a ſors as it was poſſible for him 
to obtain. 73 : | 
One would have thought that theſe facts ſo ſtated had conſtituted 
- crime enough. But it is not enough to be criminal, with this man; he 


my has delivered to the court---I depend upon that 


muſt be criminal in a way that may ſhew himſelf able to defy juſtice; 


in a way to.convey to the people, who believe in thoſe fooliſh repreſen- 
tations, that they actually do trample upon juſtice. I believe a great 


multitude of thoſe gentlemen called authors, Mr. Woodfall's contractors, 


are men, in fact, who. are juſt capable of writing in an impudent ſtyle, 
The ſingle, ſimple merits of an impudent ſtyle is, 4 ſuppoſe, qualification 
enough to prevent any material diſtinction between his whole rabble of 
authors. If there is any diſtinction at all, it muſt ariſe from the ſuperior 
confidence of thoſe who cannot only write in that ſtyle, but ſtand forth 
in the face of the juſtice of the country, and ſay—* puniſh me if you 
© dare.'——Theſe men loſe their credit, theſe men Joſe their opportunities 
with their own faction, if, when called upon for their crimes, they don't 
preſerve the ſame impudence, That made it neceſlary for the preſent 
- "defendant not to be ſatisfied with what the proſecutor had proved upon 
him, but to undertake a proof of his own; to put him upon ſtil] higher 
ground with his connections. By the examination of HY/oedfall, he has 
| undertaken to prove that the method of his tranſactions with him had 
deen at all times, that he ſhould at all times, for his own ſake, if called 
upon, give him up to juſtice. A good decent ſort of contract, that lon 
Way back, between a divine of the church of Englang and his par Dov, 
that he ſhould print for him upon the terms of the ſaid divine bein 
ready to be given up to juſtice, at all times when he ſhould be called 
upon! My lord, the fi 
upon a polemical fubjeft of divinity, between this gentleman and one of his 
pariſhioners, ſir Fohn Gibbons. Mr. Woodall did not ſtate to the court 
which part was taken by which: I cannot poſlibly tell how the contro- 
verſy ended: but in an extra upon the i o * Ig for the edificetion 
of the pariſh, it was neceſſary that there ſhould. this contract intervene, 
that the reverend author ſhould be ready to ſtand forth, in caſe the printer 
was called upon. But with * to the preſent publication, this was 
to de much more emphatical. He had been called upon in another place. 


dient enough in maintaining what he was charged with ; and that, if he 
eſcaped, it was upon ſome doubt, whether the guilt was proved upon 
bim or not : upon which he called upon this Weedfall to depoſe, that, 
in the manner of delivering him that paper, i was done with an in- 


Aduſtrious and affected ſolemnity. The words of it were, —did I, or 


s p IA. | 
5 447 BEA 
a 


inſtance of the execution of that contract was 


| 


| 


upon this offence, is to do by this ſpecies of offence, with regard to the 


| 


He was afraid that he had not been thought by his friends to be conti- | ginning to the end) are told that you cannot puni 


very difficult for my imagination and judgment to draw the line between 


1 
5 
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© paper as my act and deed; as if it had been a bond? — And. % 
latter end of the evidence, —“ if they now chuſe to take notice 6 th 
* advertiſement'——it was to that purpoſe; for this reaſon og th 
© the laſt tranſaction before the houſe of commons it was pretendeg In 
© let me off becauſe they could not get full evidence. Do you re : they 
© I ſaid, that if they now choſe to take notice of this advertifeme,, t 
* ſhould not want full evidence? Now, my lord, to be fare? they 
had paſſed between this author and this printer, (whether it 4 wy 
or leſs in confidene would have made it of no conſequence —__ IP 
the public. It would have been impoſſible for us to have known Vo 
if it had, to have adduced it in evidence. That would have "xg, "1 
conſequence whatever to the public. It never could have attaineg "0 
public knowledge, excepting that intereſt I have ſo often allud s " 
that intereſt of recommending himſelf to his patrons, and defyin: ; 10 
77 4 Vun Public 
don't ſtate the offence to have conſiſted in the converſati 
held between him and the printer ; but I ſtate the Ms * 
anxiety to proclaim to the public, that ſuch is the manner in re 
dares to inſult the juſtice of the country. There ariſes the ager wk 
of = en 1 the manner in which J have ſtated. a 
ith regard to the reſt, the ſtrange conduct of the defe . 
know whether that is properly 9 the court, any rs = 0 * 
repreſentation of the proceedings of the court; which I ſhall urge 8 — 
earthly purpoſe but this: in order to demonſtrate that the aim by 8 
of publiſhing ſo very infamous a libel as this, went even beyond 955 mn 
itſelf; to endeavour, if he could, to make a paradeful trium b 2 
* 1 I _ it, is the aim and object of the whole, 7 
ave done my duty with regard to the charge that is now before th 
' N f . e 
Gay to Males regard to the puniſhment alſo, it is my province and my 
| Il other crimes of ſpecific denomination are followed by the letter of 


Dr 


the law with peculiar puniſhments: and they are held 

puniſhment and by that denomination, to the people in * 45 

of view in which it is the intereſt of the public that they ſhould he ba liv 
The law, by enacting particular puniſhment upon ſpecific crimes Te to 
ſtated to the public that degree of terror to ariſe from the exam le f thi 
puniſhment, which in wiſdom, it is hoped, will be ſufficient to Ru Eo 
offenders from committing the ſame crimes. My lord, that is not ſo in th 
the caſe of a miſdemeanor; which in its variety and conſequences * 

involve crimes of a different nature and complexion, and of ver al. 1 
ferent degrees of guilt. Concerning thoſe erimes the public neicher hay mi 
a right nor can poſſibly be informed in any other manner than by the ca 
judgment of this court. My lord, this court, in pronouncing ele ju 


reſt of the public, and to the purpoſe of deterring crimes 

does when it ſpecifies particular puniſhments, yes M. 
theſe caſes to ſupply the deficiencies of the law, and to ſhew to thoſe who 
have been deſirous to offend the laws of their country, by the example 
of its puniſhment, in what ſort of eftimation this degree of guilt is held 
dy the law: and I, whatever I have thought upon the ſubject, ſhall be 
obliged to confeſs, that if the puniſhment is leſs than the 4% deliberate 
judgment has gone to and reſted upon, that I have been miftaken in the 
nature of the crime. All my apology for the miſtake muſt conſiſt ſimply 
in this ſingle circumſtance: that, lying ſo near to high treaſon, it wa 


them, That muſt be my apology, if I have miſtaken the nature and 
quality of this crime. | 

My lord, the puniſhments to be inflicted upon miſdemeanors of this 
ſort, have uſually been of three different kinds; fine, corporal puniſh- 
ment by impriſonment, and infamy by the judgment of the pillory, With 
regard to the fine, it is impoſſible for juſtice to make this ſort of puniſh- 
ment, however the infamy will, always fall upon the offender; becauſe 
it is well known, that men who have more wealth, who have better and 
more reſpectful ſituations and reputations to be watchful over, employ 
men in deſperate ſituations both of circumſtances and characters, in order 
to do that which ſerves their party purpoſes; and when the puniſhment 
comes to be inflicted, this court muſt have regard. to the apparent ſituation 
and circumſtances of the man employed, that is, of the man convicted, 
with regard to the puniſhment, „ 

With regard to impriſonment, that is a ſpecies of puniſhment not to 
be conſidered alike in al: caſes, but varies with the perſon who is to be 
the object of it: and ſo varies with the petſon, that it would be proper 
for the judgment of the court to ſtate circumſtances which will make the 
impriſonment fall lighter or heavier, as the truth is, upon the perſon 
preſented to the court. I ſay, my lord, that would be proper, if I ha 
not been ſpared all trouble upon that account by hearing it ſolemnly 
avowed in your lordſhip's preſence, by the defendant himſelf, that im- 


| priſonment was no kind of inconvenience to him: for that certain em- M 
| ployments, which he did not ſtate would occaſion his confinement in pron 
ſo cloſe a way, that it was mere matter of circumſtance whether it hap- and 
pened in one place or another; and that the longeſt impriſonment whic eirei 
this court could infli for puniſhment, was not beyond the reach of 2c them 
commodation which thoſe occaſions rendered de to him, In this ſhips 
reſpect, therefore, impriſonment is not only as with reſpect to the perſon = 
not an adequate puniſhment to the offence, but the public are told, : afſur 
told by à pamphlet which bears the reverend gentleman's name (ma). come 
his name may have been forged to it; but by a pamphlet that bears that the a 


name) that it will be no puniſhment. And your lordſhips (according te | 
the uſual ſtyle with which he has affected 1 juſtice, eg the de p! 
1 him in that way? 78 


and therefore, if that is a ſpecies of puniſhment which cannot affect him, 

as your lordſhip has been before told in a manner by relied upon, be 15 
has made it manifeſt that your lordſhips judgment in that part of the n 0 
puniſhment, operates nothing with Teſpe& to him perſonally ; and con: tires 
ſequently that it will loſe its whole force and efficacy as with ref} | faid e 


that example which the public Juſtice ought to bold out to the world 


"awed in the third place to your lordſhips, the pillory to have been 
2 for this ſpecies of offence. I apprehend it to have 
the U this caſe for above two hundred years before the time when 


n it 
45 r grew rank in the Star-Chamber, and to thoſe degrees Which 
:mber Je that court properly to be aboliſhed. The puniſhment ot the pillory 
they made flicted, not only during the time that ſuch prof. cutions were rank 
What was = Star-Chamber, but it alſo continued to be inflicted upon this ſort 
more int ime, and that by che beſt authority, after the time of the aboliſhing 
ver to of *Star-Chamber, after the time of the Revolution, and while my lord 
5 or, * 7 juſtice Holt fat in this court. In looking over precedents for the 
of no chie + the other queſtion, I obſerved that Mr. Tut.hin (an author of ſome 
0 the ſake ence in his day) was angry with Holt, the lord chief juſtice, for 
d to, ine, as he called it, the puniſhment of bakers to authors. That 
udlic Ty upon a perſonal conceit which ſuch an author as Tutchin thought 

11 6 entitled to entertain of the ſuperior dignity of that character all 
wag uy He thought that the falſifying of weights and meaſures was a 
in his 1 mechanical employment than the forging of lies; and that it was 
ch he 1 entleman- like to rob men of their money than of their good name. 
Aon 5 it is a peculiarity which belongs to the little vanity that inſpires 
FR: bor. I truſt therefore, when I ſpeak of lord chief Juſtice Holt, and 
wa; The time in which he lived, I ſpeak (for all; but particularly for this) 
mil. of as great an authority as ever ſat in judgment upon any caſe whatever. 
* His name was held high during his life, and has been held in reverence 
ſhe in all ſubſequent times. He deſerved popularity, by doing that which 
1 was right upon great, trying, and important occaſions. He obtained 
Over ularity, becauſe he deſpiſed all other means of aiming at it, but that 
10 doing right upon all occaſions, From the temper of thoſe times, rom 
d : the vehemence and deſigns of that faction that oppoſed him, fir n 

17 Holt would have been reviled; if the revilers of that day had not obſerved 

er of in the greatneſs of his ſpirit and character, that it was impoſſible to 
Hh reach him: and he has preſerved a name which was highly honoured 
b during his life, and Which will live as long as the Eugliſb conſtitution 
Wi lives, Citing him, theretore, in ſupport of this as a proper puniſhment 
' bas to be lt _ * * of offence, is giving, in my apprehenſion, 
reateſt authority for it. | 
oh: x, 4 lord, in ee an opinion upon the objections ſtarted by 
din the defendant, I would defiie no better, no more pointed, nor no more 
ma plicable argument chan what that great Chief juſtice uſed, when it 
4. was contended befott him that an abuſe upon government, upon the ad- 
has miniſtration of ſeveral parts of government, amounted to nothing, bes 
the cauſe there was no abuſe upon any particular man. That great chief 
ent juſtice ſaid, they amounted to much more: they are an abuſe upon all 
the men, Government cannot exiſt, if the law cannot reſtrain that ſort of 
law abuſe. Government cannot exiſt, unleſs when offences of this magni- 
in tude, and of this complexion, are preſented to a court of juſtice, the 
yho full puniſhment js inflicted which the moſt approved times have given to 
ple offences of much leſs denomination than theſe, of much leſs, I am ſure 
eld it cannot be ſhewn, that in any one of the caſes that were puniſhed in 
| be that manner, ation of any _ af thoſe 22 es any 55 
rate ree adequate to thoſe which are preſented to your lordſhip now. If 
the WOO were ſo . puniſhed then, which are not fo puniſhed now, they 
ply loſe that explanation which the wiſdom of thoſe ages thought proper to 
was hold out to the public, as a reſtraint from ſuch offences being committed 
een 2 It was my duty aiſo to conſider this as with a view to the public 
em to judge of crimes in order to the proſecution : your lordſhip is to 
his judge of them ultimately for puniſhment, 1 thould have been extremely 
ſh- ſorry if 1 had been induced by any conſideration whatever to have 
ith brought a crime of the magnitude which this was (of the magnitude 
ſh- which this was when I firit ſtated it) into a court of juſtice, if I had not 
uſe had it in my contemplation alſo that it would meet with an adequate re- 
1nd fraint ; which I never thought would be done without. affixing to it the 
loy judgment of the pillory. I ſhould have been very ſorry to have brought 
ler this man here, after al! the aggravations that he has ſuper-induced upon 
ent the offence itſelf, if I had not been perſuaded that thoſe aggravations 
on would have induced the judgment of the pillory. The puniſhment, how- 
ed, ever, to be inflicted for this crime reſts finally with your lordſhip, If 
the court is of opinion that that judgment 1s not to be pronounced, it 
to will be, my humble duty to ſubmit with the moſt perfect acquieſcence. 
be have no intereſt in the buſineſs but as the officer of the public. I am 
Jer nothing near ſo good a judge of the intereſt which the public have in 
he the butineſs as your lordſhips ſitting in this court; but when I am ſtating 
on A matter to the court for judgment, I muſt ſtate it as I feel it; and I feel 
ad itſo. And if it were my province to do more than to ſtate it ſo, I 
i ſhould ill continue to think of it as I do at preſent, R 
5 Mr. Horne. My lords, though your lordſhips judgment is to be 
pronounced upon myſelf, I ſhall attend to hear it with the indifference 

p* and curioſity of a traveller; whic "1 was early inſtructed to do in ſuch 

ch circumſtances as theſe, long before I could imagine J ſhould ever be in 

f them, My lords, I am a little the more at a loſs to addreſs your lord- 

25 hips, becauſe (and I am not aſhamed to be laughed at for my diſappoint- 

ir Wut) 1 acknowledge that I came this morning into the court in the full 

Mrance, that I ſhould find leſs difficulty to go out of it than I did to 
by come in. My lords, I had no notion at all that evidence could ſuppl 

1 ile defects of the information; or that it would be attempted to be 10 

5 Pes by evidence, I did not, it is true, at the time I objected to the 

jr viencies of the information, I did not, amongſt other things, add 

4 evidence. T believe I am time enough now to move any thing in arreſt of 


* Judgment; and if I am, I defire that your lordſhips would underſtand 

bor to object to the ſupplying of the defects of an information by 
- WF evidence whatever. y lord, I apprehend that your lordſhip had 
reed Mr. Attorney-General and myſelf (and I ought, if what he has 

Rid of me be any thing like truth, to beg his pardon for coupling my 
Wworthy-name with his) but, my lord, 1 thought that he and I were 
ik we could, to produce precedents, I own to your lordſhip, 


— 


Vol. XI. ; 


pv 


31. The Trial of John Horne, 7. for 2 Libel. 


ali 


293 
L did not well underſtand the direction When I received it; becauſe 1 had 
laid before you a ſacred principle, with which I was much better acquaint- 


all the precedents that ever exiſted. 

My lords, I ſhall no doubt be very irregular in the order of what I 
ſhall ſay to your lordſhips; and I ſhould nut have ſaid a word, if there 
were not in Mr, Attorney-General's harangue ſome things that might 
eaſily ſtir a man to anger, if he was not as little ſuſcoptible of it as I am. 
My lords, I feel not the leaſt anger at any thing that bas paſſed, The 
gentleman on the trial had ſtripped me of common ſenſe ; bui he allowed 
me a ſort of underſtanding My lords, he ſhifted his ground in his re- 
ply. He firſt, out of kindneſs and compliment to me, ſuppuled what I 
had written to be beneath common-ſenſe : my lords, he afterwards found 
it proper to make it beyond common-ſenſe, Atfiſt I was a fool; at 
laſt I was a madman. My lords, at firſt he thought it---(I forget his 
expreſſion) but he thought it candor (I think he ſaid) to the names of 
perſens alluded to, though diſtantly, to ſuppoſe that what I had written 
was falſe. To ſave others from ſome ſcandal of imprudence or impro- 
priety, he thought it candor to impute falſnood to me. My lords, when 
that was proved to be true, he only ſaid, that he did not mend the 
matter: indeed, whichever fide of the caſe I took, nothing could mend 
the matter, 

It is not my buſineſs, my lord, to take the ſmalleſt notice of what 
tell from your lordſhip; nor ſhall I mention a number of things, which 


tations of the evidence upon the trial: I ſhould not have mentioned it at 
all; but Mr. Attorney-General has hinted, though not ſpecified, miſ- 
repreſentations by me of the proceedings of the trial: 

My lords, he has endeavoured to alarm me with monſtrous fines, with 
long impriſonment, with infamous puniſhment. My lords, infamy is as 
little acquainted with my name as with that gentleman's or with your 
lordſhips. I feel no apprehenſions from the pillory. 
little pain that a gentleman, taking advantage of my ſituation, ſhould 
ſay and offer thoſe things, unfounded in appearauces even of truth, 
againſt me, which neither he nor any man like him date to inſinuate in 
wy ** ſtation hut this. 3 

e has attempted likewiſe to inſinuate, my lords, a ſpecies of rob- 
bery. When he did fo he was guilty of falſhood. He ſaid, that my 
witneſs did not prove that the 500 was paid into the bankers, My lords, 
he literally proved it. 

My lords, he repreſents me as ſpeakitig the language of---* if you 
© dare to punifli me; and he ſays, it is a language addreſſ d to the 
* loweſt of the mob', Indeed I think ſo too: but it is his own langu ge, 
not mine. | | 

My lords, he has dwelt upon my occaſions, my deſperate ſituation, my 
want of character and fortune. My lords, it is my misfortune that from 
my cradle I have had as effeminate an education and care and courſe of 
life as Mr, Attorney-General. It is my misfortune that there was not a 
greater want of fortune: and as for my occaſions, my means have always 
been beyond them. I ſhould rather, my lords, if -1 was ſpeaking in ex- 
tenuation or to mitigate your puniſhment, I ſhould rather cloſe in with 
Mr. Attorney-General, and acknowledge ' myſelf that deſperate, help- 


life ſolicited a fayour : I never deſire to meet with compaſſion, 

My lords; he has talked to your lordſhips of my patrons. I have had 
in my life, and very early in my life, the greateſt of patrons ; aye | with 
all their power, greater than any that now hear me. My lords, I re- 
nounced my patrons, becauſe I would not renounce my principles; re- 
peatedly, over and over again, of different deſcriptions, and in different 
ſituations. My lords, I am proud, becauſe I am inſulted; or elſe I 
certainly ſhould not have held any of this language. | 

My lords, Mr. Attorney-General through a blameful careleſſneſs has 
told you a ſtory of a theological, polemical diſpute between myſ if 


on the reverend gentleman, But in this, like the reſt, . lords, there 
is not a ſyllable, not the ſmalleſt foundation of truth, 


read all that ever happened, none of them ever intereſted me in the man- 
ner that the preſent diſputes do intereſt me. My lords, | 
made to be a martyr. I have opinions of my on; but 1 never intend- 
ed to ſuffer for them at the ſtake, | | 1 
My lords, he has endeavoured to inſinuate that all that T wrote, and 
all that I ſaid, was for the ſake of a paradeful triumph over juſtice ; and 
he has talked again and again of the mob. My lords, the mob have con- 


deſtroy me, ſingle and alone, for a great length of way; not once, or 


my heels. I am ſenſible of the ridicule of the ſituation, even whilſt I 
mention it, Theſe are the only favours that I have ever received from 
the mob; theſe are the only favours that I have ever {olicited ; and 
I proteſt to your lordſhips I had much rather hear the moh hiſs. than hal» 


pain, My lord, I have heard of thoſe who have expreſſ:4 more wiſhes 
ch larity than ever I felt. I have heard it ſaid, and I think it was 
in this court, that they would have popularity: but it ſhould be that 


to me, I would ſpeedily take care to kick it away. | 

My lords, as for ambition, and bodies of men, and parties, and ſocieties, 
there is nothing of it in the caſe. There is no body of meg wich whom 
I can think, that I know of. There is no body of men with whom 1 


| 


4 F 


ed than with precedents; and for one of which I would willingly give up 


I might juſtly be permitted to mention, of wilful and groſs milrepreſen- 


I do feel ſome 


leſs wretch that he has repreſented me: perhaps it would be the moſt ef- 
fectual motive to your lordſhips compaſſion, My lords, I never in my 


a pariſhioner. I can eafily conceive that he let himſelf fall into that miſ- 
take ſor the ſake of drawing a ſmile from your lordſhips and the court up- 


never. had a 


theological, polemical diſpute. My lords; I am free to acknowledge, 
that no theological diſputes that ever I read, and I have endeavoured to. 


I never was 


ferred no greater favours upon me than upon Mr. Attorney-General. 
I have been repeatedly followed by very numerous mobs in order to 


twice, or three times, but four and five times; two or three thouſand at 
loo : for the latter would give me the head-ach, the firſt gives me no 
popularity which follows, not that which is ſought after. My lords, 1 


am proud enough to deſpiſe them both. If popularity would offer itſelf 


am connected. There is no man or men from whom I expect help, or 
N 5 | | W aſſiſtance 


oof 
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aſſiſtance, or friendſhip, of any kind, beyond that which my rinciples of j ation bf what the attorney- general has been pleaſed to charge me with 


ſervices may deſerve from them individually. Private friendſhips I have, 
like other men z but they are very few : however, that is recompenfed to 
me, for they are very worthy. | 
My lords, Mr. Attorney-General has ſaid, that I repreſented im- 
priſonment as no kind of inconvenience to me. As no kind of incon- 
venience, my lords, will not certainly be true; becauſe the great luxury 
of my life is a very ſmall but a very clean cottoge : and though impriſon- 
_ 8 be ſo far inconvenient to me, the cauſe of it will make it not 
painful. | | 
My lords, I find that not only I have a /ort of underſtanding very dif- 
ferent from that of Mr. Attorney-General, but my notions of law, and 
my notions of humanity, are equally different. My lords, between the 
time that I had laſt the honour of appearing before you and the preſent 
time, it happens very unfortunately for Mr. Attorney-General that he 
has proved, that not only my notions of Jaw and decency, but my notions 
of propriety and humanity, are widely different from his: and I mention 
it, my lotds, becauſe it goes immediately to the doctrine now attempted 
to be eſtabliſhed, Mr. Attorney-General has heard a perſon, as great as 
- himſelf, between that time and this, juſtify the legality, the propriety, the 
humanity of the torhahawk and the fealping-knife. Between the laſt time 
I appeared here and this time, theſe have been the ſort of king's troops 
juſtified, by a high officer of the law, to be employed, as legal, proper, 
mild, and humane, | | | 
My lords, Mr. Attorney-General has ſaid, that I declared upon the trial 
that | had a certain employment which made it neceſſary for me to be 
confined as long as your lordſhips ſhould or would confine me. That 
is not true. My lords, I did ſay that I had an employment, had ſome- 
thing to do, that would confine me to my room longer than your lord- 
ſhips would confine me. I believe I ſaid more -I neither intended when J 
ſaid it to affront you, nor will attempt at this time to appeaſe you. 
ſaid longer than your lordſhips dare to confine me ; thoſe were the 
words: and I ſaid it, becauſe 1 did believe and do ſtill believe that your 
lordſhips dare not wilfully do injuſtice. My lords, as for that certain 
employment, I did not ſay it was neceſſary, It is an employment of 
amuſement merely; an employment that I meant to make public; but 
not for the ſake of gain or praiſe. My lords, when firſt I began my 
life, I was encouraged to worthy and to virtuous actions by the tempta- 
tion of praiſe: I have long fince learned, my lords, to be able to do 
thoſe actions which I think virtuous, in deſpite of ſhame, 

My lords, Mr. Attorney-General has done what I have before heard 
attempted to be done with very great ſorrow : he has attempted to rein- 
ſtate the Star-Chamber, The fault he finds with it is only its rankneſs,--- 
| © before the proſecutions grew ſo rank in the Star-Chamber, and which 
© rankneſs cauſed it to be aboliſhed.”---I don't recolle& the words of that 
act by which it was aboliſhed ; but I am ſure that its rankneſs alone is 
not the reaſon given. If the gentleman would lend me his memory, [ 
ſhould then repeat that none of the powers, nor none like them (your 
lordſhips know better the words, I don't recollect the words) but nothing 
like them was ever to be put in uſe again in that or in any other court, as 
well as I can remember. "TY 5 | 

- Mr. Attorney-General has talked of the perſonal conceit of Tutchin 
concerning authors. I thought myſelf, till a ſtrong zeal made me act 
otherwiſe, as little likely to become an author as any of thoſe gentlemen 
who hear me. I have never been a contractor with any news- papers; he 
knows 1 have not. If I deſired the printer of the Public Advertiſer to 

ve me up always to juſtice, my lords, I cannot eaſily conceive how Mr. 
ttorney-General could find any thing to juſtify his oratory upon that 
ſubſect. Is that a defiance of a court of juſtice ? Is that flying in the face 
of the juſtice of the country? To be willing to abide its ſentence 5 not 
to withdraw myſelf from its cenſure ; not to wiſh even to avo d any en- 
quiry into my conduct, is that to be that bold-faced audacious man that 
defies the juſtice of his country ? My lords, if it is, I can only again de- 
that a gentleman," who muſt have great underſtanding, and great 
talents and abilities, from'the office which he holds, that the underſtand- 
age that gentleman ſhould be ſo very different from mine. | 
goods I haye already appeared in this ſituation often enough ; and 
ad, as he imagines I have, an - uh or pleaſure in holding my- 
ſelf forth in public; if I had, it would lon 
here are many other things which I might ſay to your lordſhips ; 
but as I truſt, and fully truſt, that I ſhall till find a remedy, my lords, 


fore this have been ſatisfied. |- 


and leave your lordſhips to pronounce your judgment without the fe 
conſideration of me, without the ſmalleſt deſire that you ſhould Ra bs 
hair from what you think neceſſary for the juſtice of my country, | al 
leave it entirely to your lordſhips diſcretion. 


Mr. Juſtice A/fo#: John Horne, clerk, you ſtand convicted, upon 
information filed againſt you by his majeſty's attorney- general, of writing 
and publiſhing, andauſing to be printed and publiſhed, a falſe, wich 
and ſeditious libe] of and concerning his majeſty's government and the 
employment of his troops. I he libel has been openly read in 8 
from the record; and, upon the report of his lordſhip . tried this wi 
formation, it appears that, upon your own crols-examination of one of 
the witneſſes, you gloried in the publication of it; that you avowed 0 
did not deſire to be ſcreened ; and that you avowed yourſelf the intel of 
it. Since that indeed, in this court, you attempted to gloſs over part 
of this libel, and to confine its, tendency to a poſſible private cd 
upon the king's troops, and not concerning his majeſty's governmen;. 
to treat that word to be indeterminate in its ſigpitication, and not 10 
carry with it the conſtruction which the information avows, and which 
the jury have found, of its concerning the king's government ang the 
employment of thoſe troops by his authority. You have ſaid very try] 
that evidence is not to ſupply any defect in an information. There is no 
defect in the information: the information ſets forth the libel at large: 
and the information charges that libe] to be of and concerning his ma- 
jeſty's government, as I before- mentioned. Upon that the court has 
now decided agreeable to the finding of the jury; and no man can 
really miſtake the malicious meaning and inſinuation of it, Tt is a libet 
which contains a moſt audacious inſult upon his majeſty's adminiſtiu- 
tion and government, and the conduct of his loyal troops employed in 
America. It treats thoſe diſaffe&ted and traitorous perſons who have been 
in arms and in open rebellicn againſt his majeſty, as faithful ſubjects.— 
faithful to the character of Engl ſbmen : and it falſely and ſedit iouſſy aſ- 
ſerts, that for that reaſon only they were inhumanly murdered by his 
majeſty's troops at Lexington and Concord. By this ſame libel ſubſerip. 
tions too are propoſed and promoted for the families of thoſe very rebels 
who fell in that cauſe, traitorouſly fighting againſt the troops of their lawful 
ſovereign. This is the light in which this libel muſt appear to every man 
of a found and impartial underſtanding; this is the plain and the unarti- 


| ficial ſenſe of it, The contents of this libel have been too effectually 


ſcattered and diſperſed by your means, as charged in the ſeveral counts of 
the information, and they have been inſerted in divers and different news- 
papers. The contents are too well known, and I truſt abhorr'd, to need 
any repetition from me, for the fake of obſerving farther upon their malice, 
ſedition, and falſehood. The court have e den, of the puniſhment fit 
to be inflited upon you for this offence : and the ſentence of the court is, 
| That you do pay a fine to the king of 200). that you be impriſoned 
for the ſpace of twelve months, and until that fine be paid ; and that upon 
the determination of your impriſonment, you do find ſureties for your 

d behaviour for three years, yourſelf ia 4ool. and two ſureties in 
2001, each, 


* 


Mr. Horne. My lord, T am not at all aware of what is meant by 
finding ſureties for the good behaviour for three years. It is that part of 
the ſentence that perhaps I ſhall find moſt difficulty to comply with, be- 
cauſe I don't underſtand it. If I am not irregular in entreating your 
lordſhip to explain it to me your lordſhips, [ ſuppoſe, would chuſe to 
have your ſentences plainly underſtood, and I know not the nature of 
this ſuretyſhip. | 
Lord Mansfield. It is a common addition. 

Mr. Horne. And it may be a common hardſhip. 

Mr, ee on. Not to repeat offences of this ſort. 

Mr. Horne. Of this ſort? 

Lord Mansfield. Any miſdemeanour. 

Mr. Juſtice ion. Whatever ſhall be conſtrued bad behaviour. 

Mr. Horne, If your lordſhips would impriſon me for theſe three years, 
I ſhould be ſafer; becauſe I can't foreſee, but that the moſt meritorious 
action of my life may be conſtrued to be of the ſame nature. 

Lord * You muſt be tried by a jury, by your country, and be 
convicted. You know it is a moſt conſtant addition. You knoy that 
yourſelf very well. Where are the tipſtaves ? 


againſt the preſent deciſion, I ſhall forbear ſaying one ſyllable in extenu- 
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dings on the Caſe concerning the King's Prerogative in reſpect ib the Education 
and Marriage of the Royal Family. Hilary Term, 4 Geo. I. 1717. 


[The following caſe is chiefly taken from the Reports of lord Forteſcue, who was a judge of the Common-Pleas at 
the time the opinion of all the judges was taken upon it. Forteſc. Rep. 401. The only addition, we make, to 
lord Forteſcue's ſtaie of the arguments, is to ſupply a conſiderable deficiency in the copy of the written opinion 
given by ihe two diſſenting judges. What we have in roduced for this purpoſe is the opinion of the two diſſenting 
Judges at length, inſtead of the imperfect copy of it in iord Forteicue. This part is taken from a book intitled the 
Life ot Judge Price. — In lord Fortcſcue's Report, the caſe is called The grand Opinion for the prerogative 


© concerning the royal family.” 


Since the caſe we now preſent to the reader, one part of the ſubjet of it has undergone a parliamentary diſcuſ. 
ſion, the occaſion of which was the alt paſſed in 1772, for better regulating the marriages of the royal a 

12 G. III. c. 11. The preamble to that act contains a declaration, that the kings of this realm have ever been 

intruſted with the care and approbalion' of ſuch marriages, The generality of this recital, togetber with the 

EO reſtraints iniroduced to guard the deſcendants of George the ſecond from improper marriages, cauſed much 
| debate in parliament, both on the ancient law and the policy of the new regulation concerning this important ſub- 
* Jett. In the houſe of lords two proteſts were ſigned againſt paſſing the act; and theſe will enable the reades to 
| judge, what were the principal objections to it. See the Hiſtory and State Papers in the Annual Regiſter for 
1772, and Almon's Parl. Deb. for the ſame year. Whilſt the af was under conſideration of the lords, they 

conſulle the judges on the extent of the prerogative of the crown in reſpect to marriages of the royal family; who 


concurred in opinion, that the approbalian of the marriages of the king's grand cbildren belonged to his majeſty, 


and alſo the approbation of the marriage of the preſumpiive heir of ihe crown, in whatever degree related 
to the king; but confeſſed, that they could not preciſely aſcertain, to what other branches of the royal family 
this prerogative extended. Beſides the inſtances of the crown's interpoſition noticed in the following caſe, our late 
moſt diſtinguiſhed commentator on the law of England refers to many others, which he arranges according to 
the degrees of relationſhip. 1 Blackfl. Comment. 8th edit. 225. See alſo the caſe of the counteſs of 


Shrewsbury, ante page 108 of bis volume.] 


the fourth year of his late majeſty king George, and in the 
year of our Lord 1717, at the right honourable the lord Par- 
ter's chambers in Serjeants-{nn in Fleet-Hireet, he being then lord chief 
juſtice of England, (afterwards lord chancellor of Great Britain) in 
purſuance of the then lord chancellor Cowper's letter from the king. 
The judges being met, the chancellor's letter was read, which was 
to ſignify the king's pleaſure, that all his judges ſhould meet, with all 
convenient ſpeed, and give him their opinion upon the following queſ- 


T* judges met on the 22d day of Fantary in Hilary term in 


© Whether the education, and the care of the perſons of his maje- 


95 [grandchildren, now in England, and of prince Frederick, eldeſt. 
on 


his royal highneſs the prince of Wali, when his majeſty 

* hall think fit to cauſe him to come into England, and the ordering the 
* Place of their abode, and appointing their governors, governeſſes and 
* other inſtructors, attendants and ſervants, and the care and approba- 
* tion of their marriages, when grown up, do belong of right to his 
* majeſty, as king of this realm or not.” 
oon after the judges were met, they had a meſſage ſent them, from 
bis royal . Geo e, then prince of Wales, now 15 of Great 
Britain, by his ſecretary Mt, Melineux, now deceaſed, and by his own 
eitor=general, Mr. Carter, ſinceyſir Lawrence Carter, a baron of the 
Exchequer, to this effect: that hiß royal highneſs the prince of Wales, 
underſtanding that a queſtion relating to his right of guardianſhip to his 
children es before them, deſired, that before any determination was had 
on it, they would give leave that he might be heard by his counſel 


Concerning the ſame, and then the meſſengers withdrew. - 


Alter which the judges having conſulted together about this meſſage, 
. on this anſwer, vin. Wk | | 

Ve have conſidered of what you have been pleaſed to propoſe from his 
= highneſs the prince of Mali, and we are all of opinion, that in 

| eln our advice is required by his majeſty, we cannot hear 
* * without his majeſty's leave. os AUT 
The ſame meſſengers being called in again, the ſaid anſwer was 
to them by the lord chief juſtice Parker in the name of all the 


; Therevipon the judges agreed to acquaint. the lord chancellor with 
bis meſſage, and Tak the $2.5 in order to acquaint the king, 
lnmediately ' after this, without Joſs of time, the judges entered on 
Rö 
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are, as maritabimus et conceſſimus in urorem; laborabimuſ per nos 


Blencom juſtice, I don't ſee, my lords, but marriage takes in the whole 


queſtion, but let us debate the whole matter minutely, and give our 
opinions ſeriutim. _ ; 
Dormer juſtice, for the king. What is very material to this purpoſe, 


is, the marriage articles of Cr. 1. then prince of Wales, with the in- 


fanta of Spain, in the life-time of his father, king James 1: under the 


great ſea}. One of thoſe articles relates to the education of the iſſue of 
that wn which was, that the ſons and daughters, born of that. 


marriage, ſhould be under the care, and brought up by the infanta of 
Spain until the age of ten years. Thereupon the prince himſelf ſays, if 
they thought that term was not enough, that he would intercede with 
his father, the king, that the ten years of education with the infanta 
might be lengthened to twelve years : and ſays further, * and I promiſe, 
and freely, and of mine own accord ſwear, if it happen that the intire 
© power of d f the 


king and prince. 1. Ruſhworth 86, 8 


Chief juſtice King, afterwards bard chancellor, quoted Rymer, 4 tom. 
| fol. 605, 608. 8 Edio. 3. and fil. 620 and 624. 1 1 oy 


Lord Parker chief juſtice, The caſe of H. 3. is very material. The 
king's fiſter Joan was abroad, and with her own mother in France, and 


yet the king here in England made the match with A{exander king of 


Scotland. The king ſays, dabimus in Uxorem, et nos & contilium noftrum fie. 
liter laborabimus ad eam habendam. Rymer 1 tom, p. 240, 339. 4 H. 3. 


Anno 1220. Ei fi forte cam habere nom poteri mu, dabimus 2 in uxerem If. 


bellam junior? ſororem neſtram. And many other ſtrong expreſſions there 
Rymer, vol Madox Tit, Aid 1 am 

neftres,, Rymer, vol. 1. 241, 407. adox Tit. Aid 412. H. 3. had 
44 70 Wee his ſiſter,” 12 Co. Kg. 29, 30. N . 
The king of Sweden was propoſ | 
eenuElizabeth) for marriage; but ſhe refuſed, becauſe it was not firſt 
gc ated to her majeſty the queen. Cotton's Records 326. we 


1 


ſent to the Toter, and impriſoned there for a high mi 


of the blood royal, had married one Mr. Seymour without the conſent 

the king, and he was likewiſe impriſoned in the Tower for that mar» 

ria f Co, Rep. Ir 94. 5 3 4 2 1 . LH - 8 A as * WY 
n the caſe of the duke of/\Yort, being to be married to the ducheſy: 


de ter way an whos of th houſe of comme a hs king 
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iſpoling this matter be devolved to me, I will approve of the. 
* ſaid term of twelve years.” And theſe articles were ſworn to by both 


A: tae ds” 
to the lady E/zabeth, (afterwards | 


There is alſo the famous caſe of the counteſs of Shrew and ſhe was 
emeanor an 
great contempt, in being privy to the flight of lady Arabella, who being 


— 


296 Proceedings in the Caſe conterning 
that he 7 not be married to that princeſs. The king's anſwer (which 
was remarkable) was, that the marri was compleated, and by his 
royal authority and conſent; See lord Clarendon's Hiſtory. 75 

About Orrember 1699, an addreſs was moved for by the houſe of com- 
mons to the * to remove the then biſhop of Saliſbury from bein 
preceptor to the duke of Glouceſter, and it paſſed in the negative, whic 
ſthews the parliament thought the power to be in the crown. 

Another inſtance is, the caſe of the earl of Marlborough. The king 
appointed him governor of the duke of Gloucefter, as a mark of his quali- 
fications for an employment of ſo great a truſt, and as an inſtance of this 
pierogative, 

So in the caſe of the marriage of the princeſs of Orange, it was made 
„ the king, againſt the father's conſent. 

In Rymer, tom. 8. 698. there is a power given by the king to certain 
lords to treat of a marriage of the king's fon, the prince of Wales, with 
one of the daughters of 72hn duke of Burgundy, and earl of Flanders. 


Friday, Fan. 24, 1717, the judges met again at the ſame place, and 
thereupon the paſſage in Edi. 5. was read out of Kennett's Hiſtory of 
England, viz. The queen continuing in the ſanctuary with her ſon, the 
duke of York, the archbiſhop of Canterbury was ſent by the duke of 
.Gloucefter, and other lords, to the queen, to perſuade her to deliver up the 
duke of York, or elſe they were to take him away by force. 

Here the prince of, ales's ſecretary, the faid Mr. Molineux, at- 
tending the judges, with Mr. ſerjeant Reynolds the prince's counſel, 
ſent in to the judges, and brought an order with them from the king in 
the following words : | 

The king having been informed, that his royal highneſs the prince of 
F ales deſired to be heard by his counſel, his majeſty's pleaſure is, that 
any one ſingle perſon that his royal highneſs ſhall think fit to appoint 
may apply to the judges, and ſhall be admitted to as before them what 
he has to offer in behalf of his royal highneſs, in relation to the queſ- 
tion before them. Upon this Mr. Adolineux offered to come in, but he 
was refuſed to be admitted, becauſe he was not within the order of his 
majeſty ; but Mr. ſerjeant Reynolds, afterwards lord chief baron, was ad- 
mitted as counſel for the prince of Wali, according to the king's leave, 
and argued as follows : | 

Reynolds ſerjeant at law, for the prince. My lords, I have orders 
from the prince of Males to attend on a queſtion relating to the guar- 
dianſhip of his children. | 

Whereupon the lord chief juſtice Parker informed him exactly what 
the true queſtion was, which was read to him verbatim, though he con- 
feſſed he knew what the queſtion was before he came, | 

And then'the ſerjeant went on thus. The guardianſhip of the children 
of right belongs to the father. 3 Co. 37. Ratcliff*s caſe. 2 Rolls Abr. 

40, 41, 42. The caſe of the father and grandfather is diſtinctly conſi- 
dered, and the cuſtody appears to belong to the father, and not to the | 
randfather, and ſo is 30 Ed. 3. 17. a. and Vaughan 180. None can have 
the cuſtody of the ſon and heir apparent but the father. Co. Litt. 84. a. 
In the cafe of younger children the argument is as ftrong againſt the 
randfather, and ſo is 4 & 5 Ph. & M. cap. 8. Now why is the power 
ere ſuppoſed to be in the grandfather, when 12 Car..2. is poſitive that 
the power is in the father, and that the father can appoine a tutor and 
uardian, and the prince of Zales is within that act? 2 RolPs Abr. tit. 
on: JJ. I hough the prince 1s but a Tubject, yet in dignity he is 
ade = reater, and ſuppoſed in ſome caſes to be almoſt equal with 
the king, as Seld. tit. Honour, 495. So that the reaſon ſhould be ſtronger 
for the prince to have greater power than ordinary perſons have. Now as 
to Brafen, who treats of this ſubject, that is tranſcribed from Juſlinian. 
Therefore that book and the inſtance there ought not to be regarded, for 
he deviates from the common law, and is nothing but civil law. Vide 
Selden's Diſſertation on Fleta. | | 

There is little to be found ih Rymer concerning this matter, for there 
js no inſtance where there is a father and grondiarher alive together, but 
one in the $th vol. Rymer, p. 608. In H. 4th's time, grants were in- 
deed made by the king for the maintenance of the earl of March in the 
cuſtody of the prince of alis. But there is nothing here can eſtabliſh a 
prerogative in the crown. I have only looked over the firſt ten volumes 
of Rymer, and ſhall not trouble your lordſhips with hiſtory, às that of 

d. 5. in Kennett's Hiſtory, where the queen ſaid that ſhe had adviſed with 
earned counſel, and they told her that ſhe had the right of wardſhip to 

e duke of York. | 


| 


There is no inſtance or caſe whatſoever in any law book or record, in | 


the cafe of the crown, or indeed 
to the grandfather, nor was ever 
father. 4 +. 7 2 | | 
As to marriage, every man may marry his daughter where he pleaſes, 
The antient feudal law did extend pretty far as to marriages. Britt. cap. 
G7, 68. p. 168. 5. So is Co. Litt. 140., and never denied but only in 
the ciſe of awidow holding of the crown, who cannot marry without leave 
of the crown. Dag dr cap. 7. 2 Infl, 18. 6 H. 6. Cotton s Records. 
Marriage always belongs to the father, and the prince of Wales here 
would be intitled to aid pur file marrier, It is true the ſtatute of a8 H. 8. 
65. 18. makes it high treaſon to marry any of the oy family z but then 
oft ſhews it was lawful before this act, becauſe reſtrained by act of par- 
_ liament, and now that act is repealed. \ 
Amer, vol. 4. 605, 608. which was in 8 Ed. + ſeveral procurgtorial 
letters quantum in nobis were granted to the archbiſhop-of C 
marry, and in page 620, are procuratorial letters, in the caſe of A 
ul of Cornwall, quantum in nobis to be married, Sandford 216. 
There is one inſtance indeed in Rymer- of the marriage of a daughter 
n the life-time of the father, who was the king's ſiſter, which is in vol. 1. 
fs J: and in 26 H, 3. de matrimonio cantrabendo, &t. promittimus & 


| 2 noftros, But this 
and indeed there is no- 


err elſe, that the cuſtody belongs 
claimed or pretended to by the — 4 


0 
mer 40 a 
modis quibus poterimus laborabimus per nos & per 


it was not done by the prerogative alone, artet MAKES : 
= 8 "hat. nate As to the caſe in. R. | inheritance, as king of this realm, 
n ö : | SONS G 3 2 1 „ 
act! 85 a 


the King's Prerogative in reſpect b' [| Avryy 
worth, page 87, 88. concerning the oath and marriage articles there men 
tioned, they were allowed to be contrary to the known laws of Ae ti 
and the treaty therefore confirmed by narliament, _ 9 

The prince's counſel, ſetjeant Reynolds, having ended his argumen. 
withdrew : and then the 1 

Lord chief 2 Parker went dn with the caſe of Ed. 5. The g.,. 
being in the ſanctuary ſays, my ſon, as my learned counſe! tel! . 
my ward, becauſe he hath no lands by deſcent holden by knights Have, 
but only by ſocagey/ and therefore to me by law the guardianſhig 9 uu. 
ſon does belong. Kennett's Hiſtory 490. Then ; 

The ſtory in Ed. 3. was read, to ſhew Richard the ſecond, then prince 
of Wales, and ſon of the late Black Prince, was in the cuſtody of his ud. 
ther, for he was at Lambeth with his mother, which is nothing to th, 
purpoſe. But what brother Reynolds ſays about the ſtatute 12 Cyr, 2. l 


ot ty 


— 


that f patli 

As to the authority of Bran, to be ſure many things are now altered: 
but there is no colour to ſay it was not law at that time, for there at 
many things that have never been altered and are Ig. now. And ag tg 
what is ſaid as to the articles and oath quoted out of Rrvfhworth, their be. 
ing againſt law, that is only gratis dium; for whether it was a fair 
treaty or no, is not the queſtion, for this matter was only betwecn the 
king and the prince, | 

rice baron. There is ſuch an oath on the occaſion of the (aid mat. 
riage as has been mentioned; but I do not know whether it has not been 
proteſted againſt. We muſt truſt to collectors for theſe articles. The 
articles of marriage of Car. 1. with Henrietta Maria, are in Rymer, vol. 7, 
673, 676. one of the articles much like what was mentioned before, 
which was, that ſhe was to have the nurture of her children til] 13 
years old, theſe articles were agreed on in king Fames's time, 12 Rinyy 
658. The prince's counſel ſeemed to agree, that marriage and education 
go together. 

King chief juſtice of the Common-Pleas, afterwards lord chancellor, In 
the bill of precedency it fully appears, that the king's grandchildren arg 
children. In the caſe of children of the royal family ſeat beyond ſea, the 
king's grandchildren are within that law, So prayers for the king and 
his royal family, includes all his grandchildren, though the king had no 
fon living. | 

Chief juſtice Parker. The law of God and law of nature are rather 
with the grandfather, and the ſucceſſion cannot be altered, for that 
every man has a right in the royal family, F 

Eyre juſtice. It is the conſtant cuſtom for all the king's ſervants to ak 
the king's leave to marry. Rymer, vol. 16. p. 710. | 

Price baron. There is no judicial determination, nor any caſe that 
comes up to this. The queſtion here is, whether this power be in the 
king, excluſive of the prince? If there be an ill king upon the throne, 
it may be very miſchievous. 

King chief juſtice. The queſtion is, whether the king's grandchildren 
can marry without the king's leave; for the father cannot compel them, 
It is impoſſible this queſtion ever ſhould come into Vgſiminſter-Hall to be 
determined there, and therefore to fay there, is no legal determination, 
is to ſay nothing to the purpoſe, This is in its nature ſo great a truſt that 
it cannot by the conſtitution be lodged any where but in the crown, 

Parker chief juſtice. There is no law againſt any one for marrying 
without the father's conſent ; but the crime js to marry any of the royal 
_ without the king's conſent. The king's conſent was always held 
neceſſary, in the caſe of marriage of any of the royal family, always uſed 
and never conteſted, Were it otherwiſe it would be ſetting up two inde- 
pendent powers, and is a truſt too big for any ſubject, 

The cafe of the princeſs of Orange s marriage, and that of the princes 


the crown. "Theſe matches were publicly declared by the king himſelf, 
and againſt the conſent of the father, _ | 5 
Montague baron quoted Stair's Inſtitutions of the Laws of Scotland, 
38. which agrees with Bracton, lib. 1. cap. 9. exactly, and with 
Fleta, lib. 1. cap. 6. . | 
Eyre juſtice quoted CowelPs Inſt. tit. . p. 14. de patria poteſtate; then 
he ſaid that Edward the Black Prince diſpoſed of the governance of his 
ſon Richard of Burdeux, afterwards Richard 2. to Simon Burleigh made 
his tutor at Burdeux, Holling/head 414. TT 
And in the cafe of the counteſs of Shrewſbury no.offence was declared. 
Hob. 235. Dugdale's Baronage. 8 e 
Dormer juſtice quoted Ru/hworth's Collect. 1/2 part. 168. Eachard 974 
| Bacon of Government, fol. 14. And in lord Clarendon's Hiſtory, Baby 
| Charles is ſaid to be the child of the kingdom. 


| *>Then the judges proceeded to give their opinions ſeriatim, beginning 


| tor-general to the then prince of 


es, one of the ſitſt officers in his 
| ſervice, as follows. | 1 


it to divide it into two parts 3 becauſe it has been ſo done by ſome of my 
mould have thought that if the king has the mar- 


tion too. 


tion of the marriage of prince Frederick, and his other 
and whether of right it belongs to his majeſty, as king of this realm, ot not: 
This ſubject, touching the power of a grandfather, may be treat d os, 


as a private right by the two 
the prince of Vales, which 
| their argument; 
| ſuch a right as du 
 ſpaftat," and that makes it the king's prer | N 
Which is too great 4 point to be a 
0M 3 ver 


ink is an error, in the foundation 0 


N 


r law-books expreſy/it to be, guod ad flatum reipublice 


* 


is neither Jaw nor reaſon, nor is, or can the prince of Malis be within 


Anne of | Denmark, are great inſtances of the power and prerogative of 


from the junior, which was wee => mM Aland, who had been ſolici- 


Fortefeue Aland baron. My lords, this is a queſtion of great impor 
tance to the whole kingdom, and I am content for the better diſcuſſing 
| brothers, Kine, web | 
| riage of his grandchildren, of neceſſary conſequence he had their educr 
I I will then conſider firſt, whether the king has the care and approbs- 
randchildren 
either as a publie or a private right. It has been treated of pretty much 
51 ges that differ, and by the counſel for 

th 
for it ought manifeſtly to he treated as jus publitun, 
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verned b the narrow rules of private property. Now to treat this other- 
wiſe, 1 think, is injurious to the prince himſelf and all his children. 
Our law books ſay he is eſteemed as one neareſt to the king. So it has 
been determined in full parliament, in the caſe of the prince of Wales 
in H. 6th's time ; and in his parent, which was mate by authority of par- 
lament in 33 H. 6. the introduction of the patent is, ut ipſum, qui reputa- 
zone Juris cenſetur eadem perſona nobijcum, digno preveniamus hanore, &c. ſo 
that in the eye of the law, they are to be reckoned but as one 3 
It is for the ſame reaſon that an act of pacliament which relates to the 
cince, is a public law, of which every body is to take notice, becauſe 
whatever concerns the prince, concerns the king, and whatever concerns 
the king concerns every ſubject in England ; and therefore the act that 
relates to the duchy of Cornwall has been held to be a public law. Now 
Jet us ſee what is faid in my lord Coke's 8 Rep. called the Prince's Cafe. 
Speaking of the prince, 'tis ſaid, corujſcat radiis regis patris, & cenſetur 
una perſona cum ipſo rege. So ſays lord Hobart, who was the prince's 
chancellor, Hob. Rep. Pp. 220. : ; 

Tis for the ſame reaſon, that it was high treaſon, by the common 
Jaw of England (before any ſtatute) to compats and imagine the death of 
the king's eldeſt ſon and heir, who is generally made prince of Molet, 
though now born duke of Cornwall (but is not ſo of a collateral heir to 
ne crown); and this offence is called crimen ſeſæ maje/tatis, a crime that 
hurts the majeſty of the king himſelf. It follows then that as they are 
but one perſon in law, ſo in point of law they are ſuppoſed to have but 
one will in relation to the education, marriage, and management of the 
grandchildren; and the prince of Vuiles in point of law 1s ſuppoſed in 
every thing to concur with his majelty ; which quite ſubverts and deſtroys 
the diſtinction in common perſons of grandfather, father and ſon, Now 
the king as he is parens patriæ, he is alſo parens nepatum, parent of his 
grandchildren, as lord Goke himſelf expounds the king's nephew to ſig- 
nify his grandſon, alſo from the Latin nepas, which ſignifies both. So in 
the caſe of a queen conſort, the is the firlt wife in the kingdom, 
Hun in the Saxon language ſignifying wife. And therefore by reaſon of 
excellence it was the name for the king's wife, who conſider her in her 
private capacity, as the private wife of a common ſubject, ſhe cannot 
ſue or be ſued by herſelf, nor can grant to or from (a) her huſband ; 
but then conſider her in her public character and capacity, as a queen, 
ſhe can ſue and be ſued by herſelt, and make grants to and from the 
king her huſband, by her prerogative ; and antiently ſh? had a great 
many, Now I think in this caſe much may be argued from the names 
and appellations of the children of the royal family. N 

In hiſtory they are called the children of BAgland, and all of them born 
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| parliament ſhould make that high treaſon that was no crime at all before, 
and eſpecially high treaſon in his own children, nay when it was lawfu] 
before to marry any perſon of the royal family, (if the dochine we are 
taught be true) and each had a private right to marry as they pleaſed. 
And it is obſervable here, the parliament makes no diftcrence whether 
the father be living or not, nor takes any care of that paternal right 
which is pretended, | | 

In queen Mary's time, though this offence ceaſed to be high treaſon, 
yet it did not ceaſe to be a crime: for in the year 1558, the king of roc 
den ſent a meſſage ſecretly to the lady Flizabeth, the queen's half ſiſter 
only, afterwards queen Elizabeth, who was then at Hatficld, to propoſe 
marriage to her; but ſhe rejected it with warmth, for this reaſon, be- 
cauſe the propoſal came not to her by the queen's direction. And upon 
an excuſe made by the king of Sweden, that he firſt made love as a gen- 
tleman of quality to gain her conſent, and then he would, as a king, ad- 
dreſs himſelf to the queen in proper form; her anſwer was, ſhe was to 
entertain no ſuch propoſitions, unleſs the queen ſent them to her. Up- 
on this the queen lent fir Thomas Pope to the lady Elizabeth, to let her 
know ſhe well approved of the anſwer the had made; and the lady Eliza- 
beth further declared, ſhe would never fee the meſſenger more, becauſe 
he had preſumed to come to her without the queen's leave. Burnet's 
H'/lory of the Reformation, vol. 2. 361. | 

So that here is one foreign king and two queens of England concur= 
ring in the ſame ſentiment ; which ſeems ſtrongly to argue it is the law 
of nations, as well as the prerogative of this crown. 

The next inſtance [ ſhall mention; is the caſe of lady Arabella, and a 
law book to ſupport it, and that is the counteſs of ShrewPury's caſe; 
12 Co. 94. in the tenth year of king James the firſt. The counteſs of 
Shrewſbury was then in priſon, and ſent for before the council to anſwer 
to a contempt of dangerous conſequence, becauſe ſhe refuſed to anſwer; 
when examined about lady Arabella's flight, for marrying Mr. Seymour, 
ſhe being of the royal family : and there the attorney and ſolicitor-gene= 
ral of the king charge it as a crime, that lady Arabella being of the blood 
royal, had married Mr, $.ymour, ſecond ſon of the earl of Hertford, 
without the king's privity and conſent, Now it appears Seymour was 
committed to the Tower for this offence, but eſcaped; and that lady 
Arabella was alſo committed, and ſhe eſcaped, and was taken flying 
beyond ſea, before ſhe got over. 

The firſt crime charged upon the counteſs, was her abetting the flight 
of lady Arabella her niece, and the immediate crime was her not anſwers 
ing in that caſe, Now, if marrying without the king's leave was no 
crime, ſhe could never have been accufed, for not anſwering to her abet- 


princes-and princeſſes of England, before they had aily title, and all of 
them kings and queens in potentia, and may one day reign over us. 8l- 
in calls them heirs apparent of England, and they are called ſo in the 
parliament rolls. This agrees with the molt early times in our kingdom, 
for till H. the firſt's time they were diſtinguiſnd from all other perſons, |, 
by calling both the eldeſt and the reſt of the king's ſons Clite and Cli- 
unn, and they had no other titles. Now Clito is a Latin word which 
comes from the Greet-work Kaur. which ſignifies /nclytus, moſt noble 
and famous. So the word Ætbeling, as Edzar Atbeling, who was not 
the king's ſon, but his great nephew, from the Saxen word Ethel, | 
whilis z which ſhews that all the royal family were called by the ſame 
name as the king's ſons, and fo ſets out the admirable union of the royal 
lamily,  Selden's Tit. Hon. 498, 499. 
The firſt ſon of the king is called prince of England, before any crea- 
tion, And ſo it is in Scozlund. Before the Union be was called prince of 
Satland, And ſo ſays Mr. Seldz it is in other nations. As in France, the 
duke of Orleans, regent of France, was called Petit Fitz de France, grand- 
bn of France, not grandſon to the king. So Henrietta Maria, in the mar- 
nage articles with Charles the firſt, was called Fille de France, daughter 
If France, and not daughter of the king. Rymer 17. tom. p. 674. Selden's 
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Lites of H:ncur 493. Se. 6 
Having then made it appear, I think clearly, that all the children and 
andehildren of the royal family are public perſons, and princes af 
de nation, and the prince of Mules himſelf one and the fame perſon with 
de ing it follows maniteſtly, as a juſt corollary and conſequence, that 
lie King, who has the executive power in him, is to have the care and 
mai in the marriages of theſe children, for the good of the whole 
bation, It is part of that original truſt, which, by the conſtitution of our 
bvernment, is repoſed in the king, for the ſecurity of his people. 
Aug as this is a prerogative veſted in the crown, in the reaſon of the 
i and nature of a monarchy ; ſo in all ages the crown has practiſed, 
0 been in poſſe ſſion of this right. 
Now in-the point of marriages there are precedents from the time of 
f. 3 down to this time. PRs Fs 
In28 NH. 6. it was one of the articles of impeachment of high treaſon 
yank the duke of Su/f./4, for attempting only to marry his fon to Mar- 
the daughter and heir of the dukg of Somerſet, who had a right to 
It crown, after the death of the king without iſſue, although ſhe was 
* apparent, for there was a prince of Mules then living, Cotton 
M2, 042. We, ; | . | 
Wien he came to his trial he did not deny but it was an offence, but 
liſted it was not true, for that ſome of the lords then preſent knew, 
lit he intenged to marry his ſon to the ear! of Wartuicl's daughter. 
and this is till the ſtronger, becauſe this lady was in ward to him, 
Mio he had a private right in her marriage. „ 
byan act of parliament of 28 H. 8. it is made high treafon to marry 
Wok the royal family. It is thereby enacted, that if any perſon pre- 
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it or-commonly reputed or taken for his children or grandchildren, 


"againſt the king and realm; which ſhews plainly, the whole king- 
4 concerned. * W | You 


o 


The reaſon that my lord Coke gives, why the queen dowager cannot - Joe 
And though this add is now repealed in a crowd with other acts, to Now! sn Fr hg king's having the wardſhip of his grandehildren, /II þ.. 


ting the flight for ſuch marriage; ſo that the marrying without leave was 
plainly charged as a crime. They both were committed for a erime, and 
they both fled as for a crime, and it is admitted and taken for granted to 
be a crime; and her contempt in not anſwering, in the caſe of marriage 
in the royal family, reſolved to be a crime: and this was done by all the. 
great miniſters of flatey and by the chancellor, and two chief juſtices; 
Fleming and lord Cote, and chancellor of the Exchequer and duchy, and 
chief baron, in the fifteenth year of king James the firſt ; and in the end 
ſhe was fined 10,000 J. and committed to the Tuer. NN 
The next caſe I ſhall mention is the marriage of the princeſs of He- 
dena and the duke of York, There was an addreſs of the houſe of com- 
mons to the king, to prevent this marriage. The king's anſwer is very 
remarkable. It is compleated,” ſays the king, but it was with my con- 
ſent and authority ;? and the parliament acquieſced ih that anſwer, 
Now this addreſs was abſurd, if the king had no power to prevent it; 
ſo that this amounts to the judgment and opinion of the king and par- 
liament, that this right was in the crown, excluſive of his brother. 80 
here is the king aig this authority, even againſt his own brother, 
and his private right, and the parliament confirming it, 
Then there is the marriage of the princeſs 5 daughter of the 
duke of York, with the prince of Orange. This match was made intirely 
by the king's conſent, even without the knowledge of the duke her 
father, and againſt his liking and conſent, The king, ſpeaking to fir 
William Temple about this match, ſays, If I am not deceived, the prince 


of Orange is the honeſteſt man in the world, and I will truſt him; there- 


fore he ſhall have his wife, and you ſhall go and tell my brother ſo, and 
that it is a thing I am reſolved on.“ The duke was chagrin'd a little, 
but ſaid, the king ſhall be obeyed,” See fir Milliam Templi's Memoirs, 
Here is a father acknowledging the right to be in the king, to marry 
his own daughter, who was only a collateral relation to the king, and 
married againſt the father's will, as every one knows.  ___ e 
In 1683, the match with the princeſs Ann, the other daughter of the 
duke of York, was made by the king, in the ſame manner, And both 
theſe marriages were eſtabliſlied by a public deelaration of his majeſty to 
the whole nation. 4 . A aro 
And thus I beg leave to conclude the inſtances of marriage ; but with © 
this remark ; that happy it is for this nation, that the king in the two 
laſt inſtances had this prerogative ; for had this pretended paternal right 
then prevailed, the Engl; nation had been for ever undone, and our re- 
ligion deſtroyed, and we had never ſeen the mary and great bleflings 
85 07175 and are likely to enjoy by this family ſitting on the throne f 
reat Hgrita mn. 3 | , | ©, 18 | 
Thus the nation ſees the trace of this happy prerogative, from Henry 
the third's time to this very day, being the compaſs of almoſt 300 years, 
uninterrupted, undiſputed, and not one bog inſtance to the contrary, 
| i. ov concerning marriages of the royal family being ſo 
numerous, aid the light ſo: giaring, from hiſtories, records, public a&ts, 


Wetgmarry any one of the king's children lawfully born, or others ſtatutes, and law books, the wy Judged, who differ, could not teſiſt this 
| | part of the queſtion; but have retire | 
Mhoug the ſpecial leave of the king, he ſhall be adjudged a traicor to the | cation, though 1 hope to prove that if the king as the marriage, he 


to the other part, that of the edu- 


Wand the realm ; and thereby it is made high treaſon in the 101 too, | muſt have the education too. 


Fits s a . . : «>. » - 10 
e king's leave is, ng capitalibus inimicis regis marttenturs 2 
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{a) There is conſiderable inaccuracy of language in 


0871 | 


lng ill reaſons to the ſtandard of 25 Edi. III. yet it is impoſſible the | and education too, is ſtronger, wiz. leſt the heir of the crown himſelf 56 
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led aſide by ill principles, and bad politics, and become himſelf an ene- 
my to the conſtitution, and to the kingdom. Marriage is one of the 
main ends of the education, and that education is a principal qualifica- 
tion for that mafriage, and therefore can never be ſo properly placed as 
with him who has the marriage. ide 6 H. 6. 2 Infl. p. 18. | 

Beſides, theſe two powers, if placed in different perſons, may claſh, 
and be repugnant ; for which of them is to determine when the marriage 
is to begin, and to whom, and when the education is to end, 

Again : if the king has the marriage, he has the appointment of the 
time of that marriage, and conſequently he can at any time appoint it ; 
and he that can at any time appoint the marriage, can at any time call for 
the cuſtody of that perſon ; and he that can at any time demand the per- 
ſon out of cuſtody of another, has the intire power over that perſon. 
Again: it is a trus and regular argument, and concluſive to ſay, that 
whoever has the end, muſt have the means alſo, otherwiſe he cannot be 
faid to have the end. * 

If I have the marriage of any perſon, I can never be ſure of that, un- 
leſs I have the cuſtody and education of that perſon. But his majeſty's 
prerogative, in this part of the queſtion relating to the education, is as 
clearly to be made out, though not by ſo many inſtances as the caſe of 
marriage. 

When prince Charles had by ſurprize got leave of his father to make 
a journey to Spain, to fetch home his miſtreſs the infanta; revolving 
in his mind the hazard of that expedition and the ill influence it might 
have on the people, king James then declared that the prince was looked 
upon by his people as the fon of his kingdom. Clarenden's Hiſtory, 
p. 14. And this being related by him, carries with it his authority too, | 
who was a very great lawyer, and chancellor of the realm. 
The law books of Brain and Fleta, which have been quoted, are 
the antient law of the Jand extending to all caſes ; but this law being 
altered only in private caſes by uſage and ſtatute, it remains law to 
this day, as to the royal family; becauſe as to them this law has had no 
alteration by any law or ſtatute whatever, and the uſage has gone ac- 
cordingly. 

Tbeſe law books are ſo ſtrong, that there has been no way thought of 

to evade them, but by denying the authority of them, and ca'ling it 

civil law. But I own I am not a little ſurprized that theſe books ſhould 
be denied for law, when in my little experience I have known them 
quoted, almoſt in every A where pains have been taken if any 
thing could be found in thoſe books to the queſfion in hand; and I have 
never known them denied for law, but when ſome ſtatute'or uſage time 
out of mind has altered them. We have been told indeed that they were 
quoted in the caſe of ſhip- money; but I believe that objection would 
not have been made, if they had been aware, that theſe very books were 

uoted on both ſides the queſtion : which deſtroys the objection, and 

e they were approved of by all who argue] in that caſe, both of 

one ſide and the other, | 

But if it be meant civil law, becauſe it is in force in all civilized na- 
tions, I believe that is true; for I take this to be the prerogative of all | 
kings: nor has there been any inſtance given in any monarchy, where 
the law is otherwiſe. | | 

Mr. Selden ſays the king of England is an emperor, and this realm an 
empire, and ſo called in ſtatutes and records without number; and if ſo, 
he will have this prerogative equal with other kings and emperors, if no 
ſtatute, law, or uſage lays the contrary. 

I the prerogative then be the law of nations, that is part of the law 
of the land, aud will give the king a clear title to it. 

See the ſtatute of precedency which is 32 H. 8. cap. 10. It enacts, 
that no perſon preſume to fit at any fide of the cloth of ſtate (except the 
king's children). Then when it goes on to place the great officers of 

Rate, it ſays, that being barons they ſhall be placed on the left ſide of 
the parliament chamber, above all dukes, except the king's ſon, the 
| king's brother, the king's uncle, the king's nephew, i. e. his grandſon, 
or he ng? brothes's or ſiſter's ſon. 

Now this ſhews that the king's ſon, and the king's nephew or grand- 
ſon, is comprehended under the term, king's children, becauſe the latter 
is ſubſtituted in the place of the former. | 
17 Edw. 3. archbiſhop of Canterbury came, into parliament and de- 

manded, {5 2 enfans notre ſen. le rey, born beyond ſea, ſhould inherit in 

England, becauſe born out of the king's dominions, and aliens ; and all 
the parliament * let them be born where they would, they ſhould 
inherit, Cotton 33, It would be a jeſt to imagine that the king's grand- 
child was not within that law, and within the words ies enfans children: 
and there is the ſame reaſon in this caſe. 3 

Another reaſon is, that the king's grandſon is higher in dignity, be- 

Cauſe nearer the crown, than 1 of the king's ſons, except his 
dcn father, therefore ought to be eſteemed equal with his own ſons 1 
and therefore if prince Frederick were here, and the king had other ſons 
beſides the prince, he would take place of all thoſe, as Richard of Bur- 
deaux did, when his grandfather placed him at a public table, aboye all 
© his own children who were his uncles. Sperd 723. 

\_ Purſuant to this notion, grandchildren of the crown are tiled chil- 
dren in records. rel | . 

There is 50 dw. 3. Richard prince of Wales, his writ of ſummons 

to parliament is directed thus: rex E:wardus chariſſimo filio mes Ricardo 
principi Wallizz, Oe 143 E 5 

So is 1 Edw. 3. This prince Richard holds a parliament, by com- 
miſſion " his grandfather, and that runs in the ſame manner; de cir- 
cumſpeftione & indufifia magnitudine chariſſimi filit nofiri Riꝶ Nincipis 
_ Walliz. Pat. Rel. 51 Edw. 3. m. 14. 5 A 

Now, I think education is of greater conſequence than marriage, 
both to the perſon. and to the people of England. To the perſon, becauſe 
if he be bred either in the Popiſh religion, or is trained up in any other 
. communion, though Proteſtant, except the church of ngland, he is 
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ger: whereas an ill choſen match will only be the moſt une 
prince that marries, and will little affect the ſtate, ſo long 
is ſteady, and adheres to the conſtitution. | 
Where is a prince to be educated, who is to be bred up a king 
the palace and court of a king, and under his ſpecial care and influ 
"The learned fir John Forteſcue, called by ſir Valter Raw eigh the bil 
wark of the law of England, who was chief juſtice and chancellor . 
alſo tutor to the prince of Hales in H. 6th's time, in his Thee 
Laudibus Legum Angliz, which conſiſts of dialogues between him 2 
the prince about his education, ſays, that there were two things that 
prince, who is like to be heir to the crown, ought principally to be ; 
ſtructed in; that is, martial diſcipline, and the laws and conſtitution of 
England: and where are thoſe to be had but in the king's armies * 
among the great officers and miniſters of the king? FT 
"The ſame fir John Fort ſcue ſays, ſpeaking of the king's warg, ; 
ights ſervice, the princes of the realm alſo holding of the king, 15 
be well educated, ſince theſe orphans in their childhood are brouck 
up in the king's houſe ; therefore I cannot but greatly commend (|, 
riches and magnificence of the king's court, becauſe ir is the ſuprems 
ſchool for the nobility of the land, whereby the realm flouriſhes and! 
preſerved : ca. 45. p. 107. | 
There is a patent in the 13th of Ew. 4. from the king to the bio 
of Rocheſter, whereby he was conſtituted tutor to the prince, and iy 
dent of the prince's council, which is very remarkable, ln the preainhle 
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it ſays, Howbeit every child in his youngage ought to be brought up in . 
virtue and knowledge; yet nevertheleſs fuch perſons as God has calle} 4 
to the pre-eminent ſtate of princes, and to ſucceed their progenitors in t 
the ſtate of regality, ought more ſingularly to be informed and inſtrude; 
in knowledge and virtue. We therefore, deſiring our deareſt ſon the Prince 6 
perfectly, knowingly and virtuouſly to be Mete in his youth, and 
wholly truſting in the truth, wit, knowledge and virtue, and alſo love / 
and affection that our reverend father hath to us and to our iſſue, ye 1 
have committed and deputed him to teach and inform our ſaid fon, ani HK 
alſo appointed him preſident of his council, giving him power to aſlemble 
all the counſellors of our ſaid ſon. - 
Now, what I would obſerve from this patent is, in the firſt place, that ; 
it ſhews the great regard that is to be had to all the prince's or kings 70 
children, all who are like to ſucceed to the crown, that they above al! er 
others ought moſt ſingularly to be educated, and makes no diſtinction jy ed 
the education between the firſt or any other of the princes of the royal ha 
blood, and the education to be perfect in knowledge and virtue. ſo1 
In the next place, it ſhews the qualifications of ſuch tutors, and who for 
is to chooſe them. | th; 
This does not invade the paternal right, but is conſiſtent with it, It ha 
is very poſſible that a grandſon may obey both father and grandfather; noi 
nor can it be ſuppoſed that the father and grandfather will give contri- rit 
dictory commands without breach of duty in the ſon: but it ought t dif 
be preſumed by all reaſonable men, that they will both concur in materia the 
parts of the education, both for the good of their child and for the ſafety af, 
of the kingdom; ſo that in this concurs the law of God as well as man: atte 
for I believe nobody never yet doubted but a grandſon was within the fifth diff 
commandment; and in obedience to that law, the patriarchs always con- fam 
formed themſelves. But theſe ſticklers for paternal right ſeem to have 4 
forgot the right of the mother, which by the fifth commandment is 2 opi 
well eſtabliſhed as the right of the father; and ſome civilians give a ſupe- kin; 
riority to the mother, at leaſt by the law of nature: and [I believe that gra 
nobody ever thought that giving this power to the father excluded the me 
right of the mother: nor can the ſuppoſition that the mother ſhould con- it ri 
tradict the command of the father, any more deſtroy the ſuperiority of the no 
huſband in the one caſe, than the ſame groundleſs ſuppoſition in the fon, juſti 
deſtroy the right of the father in the other caſe. theſ 
But to ſuppoſe for once an unreaſonable thing, and what will never Fin: 
happen, that there ſhould be contradictory commands, the public good is nc 
muſt be preferred, and duty to parents muſt be always ſubject to the reftr 
ſafety of the whole community; and the king, who is parens patria, i may 
well as parents nepotis, muſt be obeyed ; to whom there is a double obligi- the | 
tion, by nature and by allegiance, i. e. by the law of God and law of man: queff 
As to what was ſaid by brother Reynolds, the prince's counſel, in te- in th 
lation to the ſtatute of 12 Car. 2. cap. 24. that the prince was with reaſo 
[that act of parliament, I ery it to be Jaw, or any thing like it: for the" not a 
ie would be in the power of the prince to grant or appoint by qed or wil ment 
the guardianſhip, cuſtody or tuition of his ſon to the king of France, iis To b 
Turk, or any perſon whatever; which would be in effect to give bim! liame 
power of diſpoſing of the crown. And by this learned doctrine, the ro? and 
family might be diſperſed all over Europe ; and this nominee would be but i 
intitled to take the profits of all the lands of ſuch heir to the crown, and to far 
the management of al] his eſtate. - for E 
What was ſaid by my brother Eyre, as to the Black Prince's diſpol"s the de 
of his ſon's governance, that was a caſe of abſolute neceſſity, and in iht the ge 
abſence of the king in foreign parts, for he was then on his journe ib it was 
the Holy Land. Vide Atta Regia. a | ueen 
Montague baron. I do not know that Lever was or could be of 10 hey 
other opinion than for the king in this caſe. What gave me the firf in- The 
preſſion was the government and diſcipline among the patriarchs, 1“ dock 


educated and governed all the grandchildren and great-grandchilor 
under them. 4 k | | 
In the patent for the ſole making of cards, the king is called pu" 
patriæ, et cuſtes regni, et pater-familias totius regni. N 1 
1 infiſt on Bra&on and Fleta being good authorities. It is objec 
indeed, this is civil law. That may be, and yet it may be and 1s the le 
of the land alſo; and theſe books take notice of ſeveral things that 2 
law now, beſides this caſe. Theſe books are often quoted by the gte 
jog and lawyers heretofore in England, and allowed as law. 
ord chief juſtice Holt in the caſe of Coggs and Bernard, Trin. ? Ant 


which was (a very fine caſe) in the King's Bench, grounded himſelf e 


nat capable of reigning ; and if bred up in arbitrary principles, incon- | 
ſiſtent with a limited monarchy, the whole nation will then be in dan- | 


. 2 
.* - 


Brafton in giving the opinion of the court. There is too but one 1 | 
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and the prayers of the church are formed accordingly; and it would 
make great confuſion if the prince of Wales ſhould differ from his ma- 
zeſty, On great reaſon then, is this prerogative founded ; becauſe 
He royal family ſhould not be of any other religion whatſoever than 
that of the church of England: and «ot only that, they ſhould not be 
Papifts. If you ſecure the crown, the king muſt have the education, and 
ſo the children of the crown will be bred up accordingly ; and children 
do include gfandchildren, no doubt, Now the law of purveyance was for 
all the royal family, not confined to Children, but extends to grand- 
idren. 
py to the caſe of Edward 5. there may be ſome ſatire in it, but no 
argument, ſo as to bind us to take notice of what was ſaid only in the 
ſanctuary by the queen. And as to what was ſaid about the governance 
of Richard, ſon of the Black Prince, he was abroad then, as has been 
erved. _. 

py juſtice, afterwards chief juſtice of England. The caſe of marriage 
in the royal family is an undoubted prerogative of the crown, proved by 
all the arguments the nature of the thing is capable of z conſtantly 
claimed, always enjoyed, and conſtantly ſubmitted to; and when done 
and ated contrary, it was always taken to be a great offence, and ſome 
time thought high treaſon. And that the crown has been in poſſeſſion 
of this prerogative, appears by the many inſtances out of Rymer, where 
it appears the crown granted proxies for that purpoſe very often. 

The counteſs of Shrewſbury's caſe in 12 Co. Rep. p. 94. is ſtrong, though 
it did not proceed to judgment, not pretended to be ſaid, nor was it ſaid 
to be no offence, Ihe caſe of the duke of Ss attempt only was 
thought to be high treaſon : from thence it may be inferred it was a ver 

at offence. Then there is the opinion of the parliament in 28 H. s. 
18. and no inſtance is or can be given to the contrary. The caſe of the 
rinceſs of Orange is very material: the king made the match, and the 
duke of Yor#, her father, was againſt it. 
| Medina deſired the king to prevent it: but what was the king's anſwer ? 
His anſwer was, it is too late, it was by my conſent. Here is the claim of 
prerogative, againſt the opinion and conſent of the father, So much as 
to the point of marriage. 
Now as to the education of the children and grandchildren of the 
royal family, that is a natural and neceſſary conſequence, that if the 
crown has the marriage of the royal family, it hath the care of their 
education. If not eJucated well, they cannot be married well. The king 
having the end ſhould have the means; he ſhould take care of their per- 
ſons, that they ſhould not be diſpoſed of to the prejudice of the nation, 
for it cannot be undone afterwards. I do not ſee any anſwer given to 
that caſe in Raſhw:rth, about the infanta of Spain. The fon might in fact 
have contracted as well as the father, though perhaps wrong; yet he does 
not any way contradict the power of his father. And this carries autho- 
rity of parliament with it, I am of opinion this prerogative was never 
diſputes by any of the royal family, and many have been proſecuted for 
the breach of it; and indeed we never can have any inſtances in this 
affair, but when there is diſcord in the — family. Great inconveniencies 
attend the contrary. How great diſtractions and confuſions attended the 
differences between the houſes of York and Lancaſter, when one of the 
family was at home, and the other abroad! 
© Fyre juſtice, and the prince of Vales's chancellor. I am of a contrary 
opinion to my brothers that ſpoke laſt. The queſtion is, whether the 
king has a legal right to diſpoſe of the marriage and education of his 
grandchildren, excluſive of the father? The inconveniencies are above 
me to expatiate upon ; but if any thing be amiſs, the legiſlature will ſet 
it right. No authority has been produced out of any of our law books, 


no guardianſhip by the prerogative has yet been proved. The Jord chief | 


juſtice Coke ſays nothing of this prerogative : he would tell us ſurely when 
theſe prerogatives began, and where they ended. As to Bracton and 
Nita, what is quoted out of them is not law, nor accounted ſo. There 
is no ſuch term in our law, as pang e or forisfamiliatio : Dr. Cowell 
reſtrains it to the father's dying. els Infl. tit. Grandchildren 
may be children, but that — nothing as to wardſhip; but whether 
the practice in the crown, as to this prerogative, be otherwiſe, is the 
queſtion. It doth not appear in any of theſe cuſtodies, whether it was 
in the life of the father or not; and there is reaſon to think it muſt be by 
reaſon of ſome tenure. As to the caſe of the duke of Glauceſler, that does 
not appear to us, but it was by conſent. A niotion was made in parlia- 
ment, to remove him from his preceptor, and it paſſed in the negative. 
To be ſure, the public has an intereſt in all the king's children. The par- 
liament ſometimes interpoſes in the caſe of proclaiming peace and war, 
and yet the king has that right. So the king has interpoſed in theſe caſes; 
but it cannot be inferred from thence it is a right. And give me leave 
to fav, the crown has not always been in poſſeſſion of this prerogative ; 
for Edward the Black Prince came over and returned to Berkbam/lead till 
the death of the grandfather, Holling head: and it is material that he had 
the governance and education of his ſon Richard. In the caſe of Edi. 5. 
was not pretended, nor thought of, that the king had this right. The 
queen's inſiſting, and being in poſſeſſion, is an inſtance againſt the uſage. 
hey did not inſiſt on any law to take the duke of York out of her hands. 
he prince is the guardian to his ſon by nature and by law; and no Jaw 
dook makes any other diſtintion. Inconveniencies are not what is left to 
my conſideration, and the uſage is on our fide the queſtion. OS 
As to marriages of the royal family, they are of a public conſideration. 
Alliances and treaties depend upon them, The crown has always interpoſed 
in theſe, So in private families the grandfather has interpoſed ſome- 


* 


do the caſe of the duke of YerF's children, though thoſe marriages 


tight be without the actual agreement of the duke, yet it does not ap- 
pear that it was againſt his conſent; ſo is no inſtance at all: and indeed 
there is no inſtance appears that they have been diſpoſed of againſt the 
conſent. of the father. | | e ee 
As to that caſe of the duke of Sufo/i's being impeached of high treaſon, 
an any one ſay it was high-treaſon ? In the caſe of lady Arabella, there 
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— — 
— — 


299 


was no ſuch declaration there: it was a contempt indeed, but not ſaid ſo 


And | think the king that has the 2 has the care of 
eſſed it was a great 


1 and clear the prince is a ſub- 
rſt, and that tenure is taken away 


ſuch an opinion of his piety; for thoſe articles are void; and it is na, C425) 
AL; 


Us 


tice taken of the father, who was' forced' to ſubmit to it. | 
queen Elizabeth is very ſtrong when ſui juris; no need to compliment 
in ſuch caſe, That caſe of lady Arabella is very material. She was com- 


Fs 


or 
e have a legiſlature which will interpoſe, if there be any 
miſmanagement in the prince. I will ſuppoſe for once, the prince could": 7 


12 caſe. 722 


2 


2 


mitted to the Tower and charged with this crime, and ran away, and 


eſcaped with hazard from this crime. If it were not criminal, thete could 


not be all that ſolemn examinztion by two chief juſtices and a chief 


baron, and other miniſters of ſtate, The parliament Alſo has affirmed 
this power. The ſtatute 28 H. 8. is a ſtrong argument that the patliament 
thought it to be unlawful, when it was once made high treaſon. That 
addreſs in the duke of York's caſe to ſtop the marriage with the princeſs of 
Modena is very miterial ; and, in ſhort, I think this power in the crown 
has been proved very well. And this I would obſerve, does not exclude 
the father's advice and counſel. Now if this be ſo in the caſe of mar- 
riages in the royal family, it is a great argument it is ſo as to education. 
Suppoſe the duke of York had brought up thoſe two princeſſes Papifts, we 
ſhould have been all undone, and Joſt our religion. Nothing can be of 

eater concern than the care of education. To be deprived of education 
is of much more conſequence than marriage: the law muſt then of ne- 
ceflity be the ſame. in both, We cannot expect like inſtances in educa- 
tion as in marriage, becauſe theſe are tranſacted with other perſons, with 


princes, and of the ous quality abroad, and beyond ſea, and are to be 


made public ; but directions about education are of a private nature, and 
not likely to be tranſmitred beyond ſea. Of latter times we have them 
in Spaniſh matches, as in the articles of the prince of Wale: himſelf. 
The caſe'of the duke of Gloucefter is directly in point, and which I rely 


bility. The very addreſs to the king ſuppoſes he had a right, I think 
there are more inconveniencies in denying this prerogative, than in any 


other prerogative whatſoever ; and the pretogative muſt prevail, 75 


upon. King William named all his ſervants by his own authority, without 
any notice to any body: ſo the ſuppoſed conſent has no proof nor proba - 


it could not be within that ſtatüte; which ſhews, that this could not 


3 oo ; Proceedings in the Caſe Concerning the King's Prerogative 171 reſpec t ſ APR). 


Hat. of 12 Car. 2. could never intend that any father had power to diſ. 
ſe of the royal family. They would have prevented ſuch, inconveniencies 
5 this act, if they had imagined any ſuch thing, or that it would be ſo 
conſtrued. | | 
:  Blencow juſtice. I am of the ſame opinion with my brother that ſpoke 
laſt. The precedents are ſo ſtrong, and the objeRions ſo weak, that I am 
clear, of opinion the king has this prerogative : it is a prerogative /o e//en- 
tial, that the kingdom cannot ſubſiſt without it. Inſtances of marriage 
go to full age, as well as infants. They have produced no inſtances on 
their ſide of the queſtion. Marriage is nothing without education, It 
is adreadful thing to ſeparate the intereſt of the king and prince. Chil- 
dren of the crown are the greateſt ſtrength of the nation, greater than the 
ſhipping or militia ; it is of infinite conſequence, and the nation cannot 
ſubſiſt without it; and we are to adviſe the king according to law. 

Powis juſtice. I am of the ſame opinion this prerogative clearly be- 
longs to the kings of England. This being of ſuch infinite conſequence, 
it would deſtroy us all if it were otherwiſe, We always conſider incon- 
veniencies, in all matters of law. And in other nations it is ſaid, Salus 
populi el ſuprema lex. To give the children of the king education, and 
to breed them up for kings, is a neceſſary prerogative; and particularly, 
to ſee them brought up in the Proteſtant religion, and to reform their 
morals, and to learn the conſtitution, and how to govern. The king is 
the fitteſt and only perſon to breed them up with the love of their king 
and country; and he is the head of the family; and he is moſt able to do 
it, becauſe he is aſſiſted with the pockets of his ſubjects. As to mar- 
riages, Rymer is full: and to ſay they were by agreement is an odd ar- 

ument; for this is an anſwer to every right and prerogative of the crown. 
here are no facts or inſtances on the other ſide, but all on this fide the 
queſtion ; but they would have them all to be by accident or agreement, 
he main objection is, there are no book caſes. That is impoſſible, as has 
been mentioned. As to this peculiar prerogative, how could ſuch an affair 
come into Heftmin/ter- Hall? Counteſs of Shreuſbury's caſe is a great 
authority, and ſhe was fined ten thouſand pounds, Afterwards was the 
marriage of the duke of York to the ducheſs of Modena, and the princeſs 
of Orange's caſe'; which are very ſtrong. As to education, that 1s a con- 


7 


ſequence of marriage; 4 23 becauſe education is of greater con - judges, for the prerogative, and alſo in ſhort by the two judges, that 
cern than marriage; for the education concerns the public much more, | differed in opinion from the ten, againſt the prerogative, and were de- 
the other private life only, Now the principal article, in that match of | livered ſeverally under their hands. to the lord chancellor, to deliver to 
Charles the firſt, was the education of thoſe children; and by ſecuring | the king. They are as follows. 


the education, they ſecured our religion from Popery, in the opinion © 
both courts. The caſe of the duke of Gloucefter runs throughout as an 
authority, and the governor or preceptor ſubmitted to it after a conteſt, 

If the contrary were true, this would be a monſtrous inconvenience ; 
for then the father might deviſe away the heir to the crown, and they 


might bring him up as they pleaſe, a Mahometan, or what not; and IN humble obedience to your majeſty's commands, ſignified to us by 


this deviſe could not be altered until the heir came of age, Yaughan 180. 


That caſe of Edw. 5. was only about the ſanctuary : that was the conteſt | your majeſty's judges upon the ſollowing queſtion, viz. 


there and nothing more. 


Bury chief baron. As to marriages, that prerogative in the crown is grandchildren, now in England, and of prince Frederick, eldeſt ſon of 


very clear. The crown has had it in all ages, and claimed it as their right. 


That of dabimus et conceſſinus in Rymer, is very ſtrong. In all times it has | © to cauſe him to come into England, and the ordering the place of their 
been accounted a crime to matry any of the royal family without leave | f abode, and appointing their governors and governeſſes, and other in- 
from the crown; and all that have had a Ce in ſuch marriages have | ſtructors, attendants and ſervants, and the care and approbation of 
been accounted criminal. As to education, ſo many inſtances cannot be, | © their marriages, when grown up, belongs of right to his majeſty, as 
expected, becauſe it has ſeldom happened that there are grandchildren in | <. king of this realm, or not? | : 


the royal famil Yo The caſe of the duke of York's children is ſtrong: the | 


king claimed it as a right, and made the contract, and the duke gave it | judges, together with the other two judges, having taken the ſame into 
up. As to the authority of the houſe of commons, they did not inter- * „ 4. 45 and after the moſt diligent ſearch that we could in this 

poſe as a legiſlature; and that affirmed the power of the crown, Though | time make into acts and proceedings of parliament, treaties, public in- 

there be a law to the contrary, yet the parliament may interpoſe. I own: | ftruments, and records, hiſtories and law books, and conſideration of the 
powers and prerogatives, . which from time to time in very many in- 
| | | 8 mr I | ſtances have been,exerciſed, and owned to belong to your majeſty's royal 
King chief juſtice, afterwards lord chancellor. The queſtion is, whe-. | anceſtors and predeceſſors, with relation to the marriages and care of the 


I did not think that ſo many precedents could be found, as are here pro- 
duced both as to marriage and education too. 


. 


cher the care and approbation of marriages in the royal family, excluſive. | perſons of the branches of the royal family and of the great concern of 
of the father, belong to the crown? That queſtion doth not touch the | the whole kingdom in ſo important a truſt; and after having, purſuant to 
paternal right, to be ſure; but the queſtion is, whether ſuch marriage | your majeſty's farther command, ſignified in like manner to us, heard 
can be without the conſent of the crown? And that is plain it cannot. | a learned ſerjeant-at-law, who, by the command of his royal highneſ*s, 
As to marriages in fact in the royal family, nobody can inſtance any to | laid before us ſeveral things rela | 
be made theſe five hundred years without the crown's conſent. The crown | ſeveral conferences, and deliberations upon all the matters aforeſaid, and 
in fact has done it; and where the crown has not been conſulted, it has | what occurred to us, and the other judges thereupon ; we are humbly of 
2 The opinion, that the education and the care of the perſons of your majclty's 
ede time, and the caſe of lady Arabella, are ſtrong precedents. It was |. grandchildren now in England, and of prince Frederick, eldeſt ſon of his 
en for granted that it was a crime and contempt, in the laſt caſe. If this royal highneſs the prince of Wales, when your majeſty ſhall think fit to 
cauſe him to come into England, and the ordering the place of their 


of any crime whatever. The houſe of commons addreſs. in 1673, was | abode, and appointing their governors and their governeſſes, and other 
| to. ee inſtructors, attendants. and ſervants, and the cate and approbation of 
of marriage is a, good argument for education too. But it is objected, | their marriages, when grown up, do belong of right to your majeſty, 3s 

this invades the right of the father. Not at all ſo; nor is this againſt the king of this realm. 3 e. | 


j been conſidered as a crime. The caſe of lord Branden in Henry. the 
ei 
ta 


had been no crime, the counteſs of Shrew/dury could not have been guilty 


ridiculous, if the king had no power. As to education, ſo many in 


law of God in any ſenſe : for duty to parents is ſtill ſubject to the public. 


d ; and there is a duty ſtill to the mother, as well as to the father, wiſdom. 


In the next place, this is not a guardianſhip by tenure; ſo is not within 
12 Car, 2. And if there be a guardianſhip by prerogative, as this is, 


come in queſtion in Me ninſter-Hall or our law books: we can learn 
it no otherwiſe than by facts or uſage. You could have no inftance but 
from Edward the Black Prince to Charles the firſt's time: you could have 
none in all theſe reigns. As to that caſe of Edw. 5. that is only of a 
| gooey who claimed it in the ſunctuary, but it does not follow that it was | 
aw. Ruſmoerth, in all the addreſſes about the Palatinate, mentions the 
children of the Palatinate. It is reaſonable to ſuppoſe the king did take | 
cure of the education of the princeſſes of Orange and Denmark. B | | 
councy, the king declares he had concluded that marriage; and that ſhews | 


it was done by the king's authority, In that of the duke of G ouceffer, every | May it pleaſe your majeſh, | ON - 
body knows the king appointed him his tutor. The addreſs of the houſe of IN humble obedience to your majeſty's commands, ſignified to your 
ju 


commons was to remove him. Why ſhould the King remove him if be had 
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order off 
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oer him 80 that 1 am clear the king has this prerogative.. | into conſideration the following fugfian, vin. hath 
3 a . N F ' | l | ; | c 
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Lord Parker chief juſtice of Eland, and afterwards lord chancellor 
of Great- Britain, I am of the ſame opinion with my lord chief juſlice 
King. The'firſt queſtion is as to the care and approbation of marriages in 
the royal family. In-private families, if a daughter grows up and is mar. 
riageabie, there is no law againſt the daughter's marrying againſt th, 
father's conſent; but if againſt the king's conſent, and the is one of the 
royal family, that is againſt the law expreſs|v. The fifth commandment 
requires.obedience from the grandſon, as well as from the fon, If the 
grandfather command the fon any thing, the ſon ought to comply, elſe 
it is diſobedience, and in che king only to command. Then as to the 
education of the royal family, that is in the king only, as his peculiat 
prerogative. The marriage articles of Car. 1. is a very ſtrong caſe, 2d 
ſtronger than I could expect to find it. There being no grandchilgre, 
ſince Edward the third's time, ſo many inſtances cannot be produced 
nor can this happen, but where there is a diſagreement in the royal f. 
mily. In this caſe of Car. 1. it is not only an agreement, but a ſolemn 
treaty upon oath, and many years a-doing. The king did not need ta 
enter into a treaty, if the prince had it in his own power intirely ; but 
he ſays conditionally, if this devolves to me, then I will alter it. Tee 
contract was not of ſo much uſe if the grandfather lived; but if he died 
it would devolye to him, and then he would alter and enlarge it. And 
whether this contract was well or ill made, is not the queſtion, and 
nothing to the purpoſe: there was a power to make this contract in the 
king; nor is it a queſtion, whether an ill uſe be made of the power or 
not. Bur the prince has almoſt in expreſs words faid, he has not that 
power. The power is not in the prince till it cevolves to him as king. 
And this was on a very ſolemn occaſion. It is never to be ſuppoſed the 
king will make an ill uſe of any power he has by law, nor is it to be pre. 
ſumed the king will do wrong, . becauſe all power is committed to him 
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by law. You may ſuppoſe any ſubject, though never fo great, to be in | 0 
the wrong, but not the king. No man that talks like a lawyer can ſa je 
otherwiſe; and therefore I think clearly this is the king's prerogative, 1 
| ru 
Both theſe opinions were afterwards drawn up in. ſhort by the ten 70 
an 
ſc 
| oc 
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All which we, moſt humbly ſubmit, to..your royal majeſty's great | 


Porr. K, Tac. 
F. King. Robert Dormer. 
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[ "2 ether the education and care of the perſons of your inajeſly's grand-children, 
Laſs e and of prince Frederick, elileſi ſun if his riyal h gh,u, the 


mee of Wales, when your majeſty jhal! think fit to cauſe him 1% come into 
England, an- the ordering the place of their abide, and appointing their gover- 
wort, governefſ's, and otber inſtructors, attendants, and ſervants, and the care 
and approbation of their murriages, when grown up, belong of right to your 
, as king of his realm, or nut 


And we are humbly of opinion, that the education and care of the per- 


fons of your majefly's grand children, the ord-ring the place of th ir abode, + 


and appornting their g:U-rnors, governeſſes, and other inflructers, attenda' ts, 
ant ſervants, be ang to the prince their father. But, that the rare and ap- 
baron of their marriages, when grown up, belong to your majeit yz as king 
of this realm. 1 5 13 
This, fir, is our humble opinion. But when we acquvint your maj oſty 
that the care and approbation of the marriages of your Egtand-childrer 
belong to your majeſty, as king of this realm, we delire to be underſtood, 
as ſpeaking of a care and approbation not excluſrue of the prince their Fu- 
ther. But as your majeſty's care will be always employed for the good of 
the royal family, and the welfare of your people; ſo it is a duty incum- 
bent upon every member of the royal family to apply to your majeſty, 
and receive your royal approbation upon every occation of this kind; for 
we find that all negotiations of marriages in the royal family have been 
carried on by the intervention of the crown, and ſuch marriages as have 
been contracted without the royal conſent and approbation, have been 
thought contempts of the regal authority: but we find no inſtance 
where a marriage has been treated by the crown, for any perlon of the 
royal family, without the conſent of the facher; and we beg lcave to 
WM your majeſty, that there is no One expreſſion in any of our law- 
books that warrants any ſuch aſſortion. | 5 
As to the «ther port of the gugſtion, in anſwer to which we cannot con- 
cur with the other judges ; it is our duty humbly to Jay before your ma- 
ieſty, that in our opinion t! e her hath in all caſes a right to the cuſtody 
And education of his c/ildren, and this we take to be clear from the general 
rule of law. f TT 
This right of the father is ſaid in our books, to be founded 
1 jure nature, and to be annexed by ature to the perſon of the 


76. 13. ther. In caſe of younger children, it never was diſputed ; 


and in regard to the eldeſt ſon, or daughter and heir, to whom lands de- 


ſcended from a collateral anceſtor, the right of the father obtained even 
againſt the 4%, though his ſeigneural Tight to tne wardihip 


- of his tenant during the minority prevailed againit the 
grandfather, and all other ancrſtors lineal and collateral, Littleton, 
Urn & Cole, and Vaugian, all agree that none can have the cuſtody 
114. 33 U 6. of a man's fon and heir apparent from the fatver ; and in tue 
C Lit. common caſ: of a t:nure in ſo:age, even tne mothar has the 
0 5798 right of guardianſhip, after the death of the father, prefer- 
Oy 180. able to the grandfuther, From hence we take it to be the 
Lin, G. 123. general rule lat, that the guardianſhip of the children is 6 


right common ta every jubjedt of this kingdom, u is a fathcr, 
without exception. 

Upon the beſt ſearch we have been able to make, we can find but two 
books written by Engliſh lawyers, that can poſſibly induce a contrary 
Brain, J. 1. Opinion (Bradton and Fl:ta). Bratton treating de patria pote- 
& 9. fate ſays, Qui ex filio tuo & ejus uxore naſcitur, i. e. nepos 
tuns & neptis, que in tua piteſtate ſunt, & pronepos & proneptis, & deinceps 
cæteri; and; in poteſtate patrum ſunt iti qui naſcuntur in juſta 


iid, . - 65 0 . 7 0 . . * 
N & legitime matrimonio, idem in nepatibus & pronepotibus, quan- 
Mus, I. 1. tum ad avis & proaves pater nos; which Fleta has alſo ſaid in, 


6&6, almoſt, the ſame words, and which both have taken from 


Jafin. 1 1. Fuſtinian's Tnftitutrs. This ſhews it to have been a part of 
a. 9. F. 3. the Ryman law; but it neither is, nor, as Wo conceive, ever 


was, a part of the /aw of England. It is well known that Bracton and 
Flita wrote their ſeveral Treutiſes upon the plan of the imperial laws ; and 
it is as well known, that thoſe laws never obtai:ed, hore, through the 

neral averſion this nation (always zealous of its liberties) had towards 
dem; and accordingly, wherever theſe writers differ from our year- boots, 
and authentick repirti, they are not allow d to be of authority. And as to 
this part of the Roman law in particular, which relates to the patria pote- 


Edward the Bla & Prince, having been admitted among other 


Nas; it is acknowledged by all, even by Juſlinian himſelf, that it was ſo 


peculiar to the Romans, that it never obtained among any other people 
whatſoever, Jus autem poteſlatis, quol in liberos habemus, pro- 
prium eft civium Romanorum ; nullt etim ſunt homiuen, gui talem 
in liberos habeant pot. ſlatem, qualem nos habemus. 

But to give a more particular anſwer to theſe paſſages, which are the 
only ones that Have tne leaſt appearance of law, it is evident they cannot 
be made to affect the caſe of the reha! family, by any other conſtruction 
than what will equally affect every.other family in England. But that from 

e paſſages nothing can be concluded, to determine the extent of the 
patria poteſtas in any family here, is clear from the reaſon, on which the 


boxer of the grandfather among the Romans is founded, 
Now the reaſon of the Roman law, why children ſhould not be in the 


oy of the father, but of the grandfather exclulive of the father, was, 
tauſe the father himſelf was not ſur juris, and in his power, but in 
ris familias ſui manet poteflate, mancipieg; which are the words of the 
woof the XII Tables; and it was manifeſtly abſurd, that he ſhould 
have others. in his power, who was not in his own. | 
This ſervile condition of the /n to the father, which had ordinarily 
0 end, till the father himſelf was pleaſed by emancipation to put an end to 
t being the ſole foundation of the grandfather's right to the grand=chil- 
En, as well as to every thing elle the father was poſſeſſed of; when this 
of the father ceaſed, the peter of the grandfather neceſſarily ceaſed 
with it: and ſo it is declared in Fuftinian's /uflitutes, that if the jon was 
mantpated, and /ct free from the power of his fuber, the children begot- 
ten 4 ſuch emancipation are not in the power of the grandfuibor, but of 
be father. . | MEAL A 
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the Edutdvion and M arriage of the Royal Family. _ Jot 
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Oucd fi pt emancipationem concepts furs it, {6tris ſui man- Yulin, l t. 
c ati poteflatr ſuljicitu/. 3 tit. 12. f. 9. 

But not to inſiſt that by the /aws of England no father has ſuch a priver 
over his children, even in their minority, as the Roman {aww gave; it is 
undeniable, that with us marriave hath the nature of a true and proper 
emancipation of the perſon of the n; and by conſequence, even upon the 
grounds of the Roman /aw, the grandfather with us cah have no right to 
the ch laren of the ſon, but the fatler only. If therefote nothing other- 
wile appears to diſtinguiſh the cate of the F there can be no 
foundation upon which any preregative can be eſtabliſhed in the in/tance 
now in guft:on ; and we humbly apprehend that the only precedents which 
can be alledged to ſupport ſuch a prer:ga:ive, when conſidered, will not 
be found ſuft:ient. 

The, in the 22 H. 3. intitled in Rymer, De Alianora 
i ia Caf ia, &c. is only a declaration under the great ſeal, 1%, 
that //illiam Talbot had ſurrendered to king Henry 3. 1 
the caſtle of Gloucefter, & Alianeram enſinguintam ſium janamet incilu— 
mem. What cin be inferred from hence is hard to determine, any 
farther than that this Alanor was in ward to the ru, and had been com- 
mitted to the Care of Talbot, who had ſurrendeted her and her gate ſafe 
again to the &ing, 
The other precedent, which is in 11 H. 4. is a gfant of ; 
an annual ſum of 500 marks to the prince of MH wes for e, 
the expence of te maintenance of Edmund earl of | 
March; and his brother, % long as they ſhould remain in the prince's 
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cuſtody, to whom they had been committed the Februny before, As | 
to this, it appears by the hiſtory and records of thoſe ; 
times, that Age de Mort mer their father was killed in Jre— a | 
land 22 R. 2. and thai their mother ſoon after married fir [ul | 


£'ward Charlion lord Potis, and died 7 Hen. 4. lo that the 
eldeſt ſou was then in to to the crown, by reaſon of his lands held of the 
crown, as were his lordfhips of J/igmore and Clare, inter alia; and His 


| brother Roger was then an infant of very tender age, and under the care 


of the king, as next relation: and it appears that he died very young; in 
which latter caſe, we humbly conceive, that the care which the 41 Was 
pleaſed to take of an infant and o1phan ſo nearly. related to him, will 
hot b. a precedent to eltabliſh a power in the crowrl to di'pole of the 
cuſtoc of a child while the father is living. 

It any ſtreſs can be laid upon printed hiſtbry, the caſe of Richard, ſoh 
to Euudyd the Black Prince, will be an inſtance againit this power ſup- 
polcd to be lodged by law in the granifuther. He being a minor, lived 
with his Tuber as part of his fami'y, an\ his father appointed nis 
governor, or Which We have this relation in He ſinaſb ad: that tir & men 
Burlie, kinſman to Dr. Burli, one of the inſtrudtors of 

J ll. 4 4. 

young gentlemen to be ſchool- fellow with the prince, he grew in [ch 
credit and favour with him, that afterwards, when his ſor Richard of 
Bourdeauæ was born, the prince, for ſpecial truſt and confidence.» which 
he had in the ſaid S:mon Burlie, committed the governance and educa- 


tion of his ſon Richard to him; and after th» deat, of the = Brady joy. 
Blick Prince, it appears by two very remarkable inſtances in 133. 
our hiſtory, that Richard continued with his mother till the 92% 17% 4 
death of his grandfather king Edird the third. Wa fngbam , 
The younger chiidren of &#dward 4. lived with their no- 19h 


ther, wioſe wardſhip ſhe deelared ſhe claimed by the advice of learned 
counlel, according to the relation given us by fir Th,mas 
More, afterwards lord chanc.Ilor of England, in his Hi/tery 
of thoſe Times; nor was it then pretended, that the &ing had 
any right to their education, or the care of their perſons ; and although 
the queen was prevailed upon to part with her fon Richard duke of York, 
her daughters remained in her cuſtody til] ſhe herſelf was contented to 
ſend them to court. | 5 | 
As to the education of their late majeſties queen Mary, and quee 

Anne, during their minorities, it does not appear to us, that their uhele 
king Charles the ſecond appointed their, governeſles and. ſervants, or any 
one perſon that attended them; and we are not enough acquainted with * 3 
the circumſtances of the duke of G/ouce/ler's eaſe to make the proper re- = 
marks, but*it ſeems to have been by agreement with the hg? and we | 
humbly conceive, that the motion in parliament, ig De ember 1699. for 
an addreſs to the king to remove the then biſhop vt - $alr/orry. ® from be- 
ing his prec-ptor, can be of no weight in this matter, ſince it paſſed in 


Stow 44. 
1 Keinct 490, 


the »egative. | 


It is poſſible that ſomething may be inferred in favour of this preroga- 
tive, from that article of the treaty, ſaid to be made by king 110 86 
James the fi concerning the match with Spain, which re- rn 
lated to the nurture.and education of the ehildren of that marriage. It bs 
not to the preſent que/tion. to conſider, whether there ever was fuch a 
treaty as is related by Ruſhworth or not, It is certain, that it is not to Ve V4 
found upon record, the proper evidence of all publick treaties, The artichs 14 
of the treaty ale ſaid in Ruſhworth to de ſtiled by the card- 1 Reſoro, bs | 
nals, propoſitions for the right augmentation and weal of the 
Raman Catholick religion. And, in truth, almoſt every artiele is ſo deroga- 
tory to the ſupremacy of the crown, and the flatytas made for the 6 1 
ment and ſecurity of the church of England, that it could have carried mo 
no ſort of authority with it in point of — even though it had appeared, 1 
in a regular manner, under the great ſeal, and not ftom the teports of . 
hiſtorians only, Nor can the oath ſaid to, be taken by prince Oharles, while | 
in Spain, to intercede with his father, that the ten years of the education of _ A 
the children which ſhould be born of this marriage with the Infuntag + 


accorded in one of the articles of this treaty, might be lengthened. to the term 
of twelve years, as the prince deſited, be looked upon a8 a precedent.yo 


determine what the /aw of England is; The right to the care and educate _ 
of the children of that marriage, had it taken effect, way not then in 4% 

pute: and had it been ſo, nothing can be concluded. from the voluntary © 
engagement of the prince, in fayour of a marriage ia-much: deſired by = 
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bimſelf, as well as 
never the ſubjec of debate, | 
There was indeed an article in the treaty with France, upon 


8 the marriage of king Charles the fir with princeſs Hen- 
rietta Maria, whereby it was agreed that the children of that 
marriage ſhould be brought up with their mother till their age of thirteen ; 
but it is evident, that treaty was made with kin Charles the ff after 
his acceſſion to the crown, and not with king James his father. King 
| James, it is true, ſent over the earls of Carli/ie and Holland 
= * to treat of that match; but the treaty was not concluded till 
mo after his death, and then by powers from king Charles the 
firſt, whoſe lipulations for the education of his own children could need 
no aſſiſtance from his prerogative. 

Thus have we humbly laid before your majr/ty, what we have to offer 
in relation to the books and precedents that have fallen under our conſi- 
deration upon this head, which we cannot think ſufficient to infer a pre- 
ragative in your majeſty, as king of this realm, in the care and education 
of your majeſty's grand- children, during the life, and without the conſent 
of their father z a prerogative, as we humbly apprehend, hitherto uninawn 
to the /aws of England. 


All which is mol humbly ſubmitted to your majefly's great wiſdom. 
— | | 1 Ro. PRick. 
; R. Eyre. 


Theſe opinions of the judges his majeſty was pleaſed ſome time after 
to communicate to his privy council in manner following. 


At the Court at Kenſington, the 1/7 of July, 1718. 


PRESENT, 
De ling's moſt excellent majeſly in council. 


II I'S majeſty was this day pleaſed to communicate to the lords of his 
moſt honourable privy. council, that his royal pleaſure had ſome 
time ſince been ſignified to his judges, by the late lord chancellor Cow- 
per, that they ſhould give their opinion upon the queſtion juſt before 
mentioned. | 
And that his majeſty, having afterwards been informed that ſome of 
the counſel of his royal highneſs the prince of Males expreſſed a deſire 
to lay before the judges ſomething relating to the queſtion aforeſaid, 
had further ſignified his royal pleaſure to his judges, that any one ſingle 


by his father, wherein the gue/tion of this right was 


The Cafe of John Wilkes, Eſh. on @ Habeas Corpus. 
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'| high chancellor of Great- Britain, then lord chief Juſtice of 


perſon, that ſhould apply to the ſaid judges for thit purpoſe, ould he 
| admitted to lay before them what ſuch perſon ſhould have to offi; fr ; 
his royal highneſs. And that the judges had returned their anſwer to te 


this day in council; and the ſame was read, whereby it appeared this 
the ſaid judges had taken the ſaid queſtion into conſideration, and * 
heard a learned ſerjeant at law, Who by command of his royal n 
had laid before them ſeveral things relating to the queſtion aforeſiiy. 
and that ten of the judges, that is to ſay, Thomas lord Parten, noy lord 
the 
King's Bench; fir John Pratt, knight, now lord chief juſtice of the ko 
court of King's Bench, then one of the juſtices of the ſaid court « fir Py 
King, knight, lord chief juſtice of the court of Common Plea. ; (ic 7. 
mas Bury, knight, lord chief baron of the court of Exch quer; fir Lint 
Powys, knight, one other of the juſtices of the court of King's Bong. 
fir John Blencotue, knight, Robert Tracey and Ribert Dormer, e ſquires, juf. 
tices of the ſaid court of Common Pleas ; fir James Mountague, knight 2 
of the barons of the court of Exchequer; and fir Fohn Forteſcue Aland 
knight, now one of the juſtices of the court of Kjag's Bench, and then 
one of the barons of the court of Exchequer, were of opinion, 

* 'That the education and care of the perſons of his majeſty's grand. 
* children now in England, and of prince Frederick, eldeſt fon of his 
royal highneſs the prince of Wales, when his majeſty ſhall think ft 
© to cauſe him to come to England, and the ordering the place of their 
© abode, and appointing their governors and governeſſes, and other in. 
© fiructors, attendants and ſervants, and the care and approbation of 
© their marriages when grown up, belong of right to his majeſty, as 
e king of this realm. : 

And that Robert Price, eſquire, one of the barons of the court of Bu. 
chequer, and fir Robert Eyre, knight, then one of the juſtices of che aforeſaid 
court of King's Bench, and chancellor of his royal highneſs the prince of 
Hales, were of opinion, | | 

That the education and care of the perſons of his majeſty's grand. 
« children, the ordering the place of their abode, and appointing their 
« governors and governeſſes, and other inſtructors, attendants and ſet. 
« vants, belong to the prince their father; but that, the care and appro- 
« bation of their marriages, when grown up, belong to his majeſty, as 
« king of this realm.'——Adding, that in what concerned the mar. 
« riage they deſired to be underitood as ſpeaking of a care and approbae 


tion not exclulive of the prince their father. 
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Il. The Caſe of Joun Wil EESs, Eſq. 


— 


Xa — 
— 


on a Habeas Corpus, Common Pleas, Eaſter Zern, 
3 Geo. III. 1763. 


The following caſe is from the late Mr. Serjeant Wilſon's Reports, 2 Will. Rep. 150. But we have added ano- 
ther Report of the judgment from a book, iutitled, A Digeſt of the Law of Libels;“ as on compa- 
riſon it appeared to ſupply ſome defetts in the Serjeant's account. It was attempted to obtain a fuller report 
of the judgment than either of the two notes we lay before the reader. But we were unſucceſsful. | 

The great point of the caſe, namely, whether the privilege of parliament extended to a proſecution for a ſeditious 


- libel, was the chief inducement to our inſerting it, 


i 


T 


2. 7 N Saturday April 30, 1763, in the morning the defen- 
bers (ON. was arreſted by two of the king's meſ- 
diſcharged, ſengers, by virtue of a warrant from the ſecretary of 
x cpa ſtate ; the d TENoR of which warrant is in the words follow- 


mit ed for ing: © George Montague Dunk, earl of Halifax, viſcount 
writing a ſe- „ Sunbury and baron Halifax, one of the lords of his majeſty's 
<itious lidel- 6 /, honourable privy council, lieutenant general of his majefty's 
% forces, and principal ſecretary of flate: Theſe are in his majeſly's name to 
% authorize and require you (taking a conſlable to your afſiflance) to make 
frist and diligent ſearch for the authors, printers and 75 liſhers 2 a ſedi- 
e tious and treaſonable paper, intitled, TR NorTH BaTrom, NUMBER 
* XLV, SATURDAT APRIL 23, 1763. printed for G. Kearſly in 
© Lydgate-ftreet, London, and them, or any of them, having found, to 
6 apprebend and ſeize, together with their papers, and to bring in /ofe cuſtody 
% before me, to be examined cincerning the premiſſes, and further dealt with 
„ according to law; and in the due execution thereof, all mayors, fheriffs, 
«6 juſtices of the peace, conſlables, and all other hit majeſ/ly's officers civil and 
„ military, and loving ſubjetts whom it may concern, are to be aiding and 
% affifling to you, as there ſhall be occaſion ; and far fo doing this all be 
jour warrant, Given at St. James's the tweny-ſixth day of April, in 
<< the third year of his majefly's reign. | | 
| | Lt - 2 | | Dunk Halifax. 


To Nathan Carrington, John Maney, Fames Watſon, 
„ and Robert Blackmore, four of his majeſty's meſ- 
<: ſengers in ordinary, 7 
The ſame morning, a copy of the above warrant having been obtained 
from the meſſengers, who then had Mr. Miles in their own cuſtody, and 
un affidavit being made of the truth of ſuch copy, and that Mr. Willies 
was thin in cuſtody of two of the above meſſengers at his houſe in Great 
Sen- tut in iner, the ſone were produced in the court of Com- 
mon Pleaz the ſame: zotk day of April at twelve o'clock at noon, or a few 
minutes before or after that hour ; whereupon, at the ſame time, it was b 
RS 1 9 4 OE OS 
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«© Theſe are in his maje/ly's name to authorize and require you to receive 0. 
F wr” 
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moved by my learned brother Glynn, that a writ of habeas corpus might 
be allowed to iflue in/anily, returnable forthwith. The lord chief juſtice 
Pratt was pleaſed to ſay, that this was a moſt extraordinary warrant ; and 
the court ordered an habeas corpus to be iſſued inſtantly, returnable forth- 
with. It being now about one o'clock, the rule of court for the iſſuing 
the habeas corpus could not poſſibly be drawn up and entered, nor could 
the writ be made out, ſigned and paſſed under the ſeal of the court before 
four or five o'clock in the afternoon : and although it was certainly known 
by the officers under the crown, particularly by Mr. Mebb, then ſolici- 
tor to the Treaſury, that this writ had been ordered to iſſue by the court 
between twelve and one o'clock, while Mr. J#ilkes was in the cuſtody of 
the meſſengers at his houſe in Great George-/treet, yet, before the com- 
ing of the writ to the meſſengers, (the ſame afternoon about five 
o'clock) Mr. Wilkes was haſtily (I had almoſt faid in contempt of the 
king's high court) committed to the Toter of London. 

Mr. Wilkes's ſolicitor, and one of his counſel, ſoon after they heard 
of ſuch commitment, went to the Tower in order to conſult and adviſe 
with him, but were denied admittance to him; major Rainsford inform- 
ing them, that he had received orders from the“ ſecretary . 14. wait, 
of ſtate not to admit any perſon whatſoever to ſpeak with, or 

ſee Mr. Wilkes; and further informed them, that he had juſt before re- 
fuſed the right. honourable earl Temple ſuch admittance, ut audivi. 

On Sunday May the firſt, the ſame gentlemen went again to the Tow, 
between the hours of twelve and one, on the ſame occaſion, but were again 
denied admittance to ſee or ſpeak with Mr. Milte; and ſoon afterwards, 
ſeveral noblemen and gentlemen of the firſt diſtinction were refuſed ad- 
mittance to ſee or ſpeak to Mr. Miltes, and particularly his own broth! 
was refuſed, ut audivi. | 


After ſuch denial, Mr.I#ilkes's ſolicitor demanded of major Riinsfurd a 


copy of the warrant of commitment of Mr. Files to the Tower, which Was 
readily granted by the major, the tenor whereof is in the words follow 
ing: “ Charles carl Egremont and George Dunk earl of Halifax, lords 
* 2276 majeſty i moſt honourable privy council, and principal ſecretaries . ſlate : 


— 
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faid queſtion ; which anſwer his majeſty was pleaſed to order to be fel 


name 
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FAFPEND. 
4 your. cuſtody the body of John Wilkes, Eſq. herewith ſent you, for being 
«TEE AUTHOR AND PUBLISHER OF A MOST INFAMOUS AND SEDI- 
„ os LIBEL, INTITLED, THE NORTH BrITon, NUMBER XLV. 
TENDING TO INFLAME THE MINDS AND ALIENATE THE AFFEC- 
«6 IONS OF THE PEOPLE FROM HIS MAJESTY, AND TO EXCITE 
u en TO TRAITEROUS INSURRECTI"NS AGAINST THE GOVERN- 
„ MENT, AND TO KEEP HIM SAFE AND CLOSE, until he ſhall be delivered 
« by due courſe of law ; and for fo deing this ſhall be your warrant. Given 
1 % St. Jatnes's the 3oth day of April 1763, in the third year of his ma- 
u ys reigns 5 

of ke Egremont, Dunk Halifax. 
J the right honourable John lord Berkley of Stratton, 
conflable of his majeſly's Tower London, or to the 
lieutenant of the ſad Tower, or his deputy, 


Mr. Webb, ſolicitor to the Treaſury, being preſent in major Ratn/- 
zus room when the copy of the faid warrant of commitment was 
-anted, Mr. Wilies's counſel and ſolicitor applied to Mr. Webb for ad- 
mittance to Mr. N N 
major to allow ſuch admittance, and ſaid he would be anſwerable, and 
jndemnify the ii, but the mii, with the true ſpirit of an excellent 
officer, anſwered, “he wwnld not, or he could not diſobey orders. Mr. JY:bb 
replied and ſaid, he imagined, or he believed, there mult have been ſome 
miſtake in the orders, and that if either of the ſecretaries of ſtate were in 
town, he would apply and endeavour to obtain the deſired admittance ; 
and that if he could ſuccecd therein, he would ſend or bring an order tor 
that purpoſe in the afternoon of the ſame Sunday, May the firſt ; where- 
upon Mr. Miltes's counſel and ſolicitor departed from the Tower for ſome 
hours, and between the hours of eight and nine in the evening of the 
fame day, returned again to the Tower, and applied for admittance to 
Mr. Wilkes ; but the major not having received any orders or meſlage from 
either of the ſecretaries of ſtate, or from Mr. Melb, refuſed admittance, 
as he had done before, ut avdrvr. | 

On M:nday the ſecond day of May, at the fitting of the court of Com- 
non Pleas in the morning, the metlengers returned the writ of habeas 
grpus which had iſſued and been delivered to them on the thirtieth of 
fpril in the afternoon, after Mr, Mutes was out of their cuſtody, and 
committed to the Tower as above; the tenor of which return indor ſed 
on the ſame writ returns thus, diz. In obedience to the within com- 
« mand, we humbly certify, to his majeſty's juſtices of the court of 
« Common Pleas at Weſtininſter, that at the time of the coming of this 
« writ to us, the within named Fobn Wilkes was not, nor at any time 
& ſince hath been in our cuſtody, or in the cuſtody of either of us; ſigned 
« by two of the meſſengers to whom the wiit was directed.“ 

Upon reading the writ and the return thereof, it was moved by the 
ing's ſerjeant, that the ſame might be affiled of record. a 
fo which ſerjeant Glynn for Mr. Wilkes 5 and inſiſted that the 


return was too general in this particular caſe, (although it might be 3. 


return in another caſe not circumſtanced like the preſent) for that 
it clearly appeared to the court by ſufficient evidence, viz. the affidavit 
and warrant of arreſt and ſeizure of Mr. Willis, upon which the writ 
was founded and granted laſt Scturday at noon, that Mr. Willies was then 
in the cuſtody of the meſſengers, and therefore they ought to have re- 
turned and certified to the court in what manner, when and by what authority 
he was taken out of their cuſtody, and what was become of his body. 
Some of the king's ſerjeants replied, that all the precedents of returns 
of writs of habeas corpus in the Crown- Office, where the party therein 


named was not in the cuſtody of the meſlengers (to whom the writ was 
directed) at the time of the coming of the writ, were like the return in 


the preſent caſe; which aſſertion, at firſt, ſeemed to have 


In the caſe of weight with the /ord chief juſtice and two others of the judges, 
7 «care who thereupon thought the return well enough; but Mr. 
e ee Juſtice Gould was pleaſed to ſay he much doubted, whether 
for his. wife, the precedents in the Crown-Office of returns to writs of ha- 
an; corpus were like the preſent return, as had been aſſerted 
— — ” by the king's ſerjeants; and ſaid if the precedents were not 
The like in fo, he ſhould be of opinion, that this was an inſufficient 
— return, becauſe he thought, from what appears in evidence 
1 Ian in the caſe, the court has a right to know what is become 
Michaelmas of the king's ſubject Mr. Wiltes, ſince he was in the meſ- 
27%; ſengers cuſtody laſt Saturday at noon; whereupon (heſitante 


aria) the writ and return were not permitted to be affiled of record 
upon this motion; and precedents were ordered to be looked into, and 
the matter of the return was ordered to be debated at another day; but I 


. 


never heard that it was. | | 
Afterwards the ſame Monday, May 2, a motion was made to the court 
. upon a copy of the aforeſaid warrant of commitment of Mr. 
Mes to the Tower, and an affidavit of the truth thereof, for another 
habeas tor pus to be directed to the conſtable, c. of the Tower of London, 
whith was granted returnable without delay. 1 | | 
"Tueſday, May 3. At the ſitting of the court (which was crowded to 
luch'a degree as I never ſaw it before) in the morning Mr. Wilkes was 
brought" to the bar, and ſat among the ſerjeants (next to the rgporter on 
ky felt hand,) when the lieutenant of the Tower returned upon this 
keond writ of habeas corpus the warrant of commitment of Mr. Wilkes 
tothe Tower by the two ſecretaries of ſtate (before ſet forth); which 
being” read, ferjeant Glym moved the court that Mr. Wiltes might be 
dlcharged out of cuſtody without bail, and grounded his motion on 


tlie points, two.whereof were objections to the legality of the warrant? 
eommiement (the reader will obſerve that the general warrant of ar- 
mand feifure was not x t | 
ier could not uo be debated) ; the third point was, that Mr. Miles 
Wea member of parliament, an& therefore was privileged from bei | 


not now before the court, and therefore the legality 


Ateſted for any crime except treaſon, felony, and breach # ; the peace ; an 
liitluppoſing him the author of the preſent ſuppoſed libel (which he 


. 
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Mr. Miltes; whereupon (it is true) Mr. Webb deſired the 


1 it; 
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abſolutely denies) it is only a miſdemeanor, and none of the three above- 
mentioned crimes and miſdemeanors. : 
The firſt objection taken to the warrant of commitment was, that it 
doth not appear to the court that Mr, J/7lkes was charged by any evi- 
dence or information upon oath before the ſecretaries of ſtate, that he 
was the author or publiſher of the North- Briton, number XLV. that, 
for any thing that appeared to the court to the contrary, the 
ſecretaries of ſtate committed Mr. JY;/tes to the Tower, upon 5** WU 
their own mere imagination or ſuſpicion that he was the au- . 


thor and publither of this ſuppoſed libel, 2 Inſt, 55 a. 
The ſecond objection taken to the warrant of commitment rg mn 
was, that it was too general, and doth not ſet forth ſufficient, ment * 5 


ſubſtantial matter whereupon the court can judge whether 
the Nortb-Briton, nner XLV. (ſuppoſing Mr, Hikes the author and 
publiſher thereof) is a moſt infamous and ſeditious libel, tending to in— 
flame the minds and alienate the affections of the people from his majeſty, 
and to excite them to traitorous inſurrections againſt the government; 
that the warrant not having ſet forth the North Briton, number XLV. or 
ſuch parts thereof as the ſecretaties of ſtate deemed infamous, f:ditious, 
ec, the court cannot judge whether any ſuch paper ever exiſted, it not 
being before them; or if it does exiſt, whether it be an infamous libel 
or not. | 

In the third place, ſuppoſing the warrant of commitment to be good, 
yet that Mr. Wiltes being a member of parliament (which was admitted by 
the king's counſel) is privileged from arreſts in all caſes except treaſon, 
felony, and atiual breach of the peace, therefore ought to be diſcharged 
without bail. That libels may, and often do tend to the breach of the 
peace was admitted, and therefore the court of King's Bench frequently 
grants informations againſt the authors, printers and publiſhers thereof; 
but this is never done but upon affidavits laid before the court aſcertain- 
ing the ſaid authors, printers or publiſhers : for ſurely that matter which 
only tends to a breach of the peace, cannot with any propriety be ſaid 


to be an actual breach of the peace; and it was ſaid that it is univerſally 


agreed, a libel is not an actual breach of the peace; therefore it was 
inſiſted for Mr. J/7.kes, that upon this point alone (although the others 
thould be over-ruled) he ought to be diſcharged from his impriſonment 
in the Tower, without bail. | | | 

Mr. Serjeant Hewitt for the crown, in anſwer to the firſt objection 
ſaid, that it was not neceſſary to fet forth the evidence or information 
upon which the warrant of commitment was made, in the warrant; but 
as to the ſecond objection, he admitted that it muſt appear upon the face 
of ſuch warrant for what particular ſpecies of a crime or miſdemeanor the 
party was committed, according to the caſe of the King v. Roe and Kendall, 
I Salk. 345. 5 Mod. 78. and that in the preſent caſe, if the commitment 
had been for writing and publiſhing a libel generally, without ſpecifying 
the nature and tendency thereof, it would have been //; but here it is 
ſaid to be “ for being the author and publiſher of a moſt infamous and 
«e ſeditious libel, tending to inflame the minds and alienate the affections 
of the people from his majeſty, and to excite them to traitorous in- 
6 ſurrections againſt the government.“ This he thought was a ſufficient 
ſpecification of the nature of the libel, and of the miſdemeanor ſuppoſed 
to be committed by Mr. Willies againſt the government; but he ſaid he 
would not be underſtood to affirm that the paper called the North-Briton, 
number XLV. (which was not before the court) was a libel; that he had 
found no caſe upon a libel like this, and therefore could not ſay what was 
a ſufficient and preciſe certainty in a warrant of commitment for a libel ; 
but he thought it not neceſſary to ſet forth the whole, or any part there- 
of, in the warrant. 

As to the third objeCtion of privilege, ſerjeant Hewitt admitted that 
Mr. Wilkes was a member of parliament, and could not legally be arreſted + 
but for treaſon, felony, or breach of the peace. He cited Hob. 21 5. Hick's 
caſe, to ſhew that a libel tends to the breach of the peace; but whether 
the preſumed libel in the preſent caſe was a breach of the peace or not, 
he would not take upon himſelf to ſay; nor would he ſay that the arreſt- 
ing Mr. Wiltes in the preſent caſe was not a breach of privilege of the houſe 
of commons. | 
7 WWiitaker, Nares and Davy, for the king, ſpoke to the like 
effect; but none of them affirmed, that the writing or publiſhing a libel: 
was an actual breach of the peace (as I underſtood), or that the arreſt 
of Mr. Willes in the preſent caſe, was not a breach of privilege of par- 
liament; and (I think) they all declined ſaying any thing more about 
the privilege of parliament, than what ſerjeant Hewitt had ſaid before. 
When the king's ſerjeants had concluded, Mr. Wiltes made the following 
ſpeech to the court. of 2 I RT n 

« My Lord! I am happy to appear before your lirdſpip and this court, tubere 
&« liberty is fo ſure of nding protection and ſupport, and where the law (the h 
&« principle and end of which is the preſervation of liberty) is of orfeftly un- 
„ derſtzod. Liberty, my lord, hath been the governing princip + every action 
4 of my life; and attuated by it, I always have endeavoured to ſerve my gra- 
& cious ks and his family, knowing his government to bt founded upon. 

ut as it has been his misfortune to have empleyed miniſlers who have 

« endeavoured to % the odium and contempt ariſing rom their own terrible 
and corrupt meaſures on the ſacred perſon of their ſovereign and benefattor, 
e ſ% mine has been the daring taſk to reſgue the royal 07 © from 2 5 
6 imputat ons, and fix them on the miniſters, who alone ought to bear the blams 
% and the puniſhment dus to their unconflitutional roceedings, Fur the prog 
66 5 my zeal and offettion to my ſevereign I have been 7 ſent io 1 
66 


ower, and treated with a rigour yet unpratiif:d even on Scottiſh - 


“ rebels. But however theſe may firive to deſircy me, whatever perſecut» 


& tion they are now meditating . again/l me, * to the world I ſball proclaim, 
4e that offers of the moi advantageous and lucraiive hind have been made to_ 


% ſeduce me to their party, and no means left untried to win me to their can». 
« nedtions. Now, as their attempts to corrupt me have failed, they aim at in- 
od to give me virtue 
irit to ſurmiunt 
would ſuffer (be 

. « ſeveret A 


1 timidating me by perſecution," But as it has pleaſed 
© to reſt their bribes, ſo I doubt not but be will give mt 
« their threats in a manner becoming an Engliſhman 


„ 


* 1 
354 
* ſevert trials rather than 2ffitiate with men who are enemies to the liberty 
« of this country. Their bribes I rejected. their menaces I d:fy ; and J think 
4 this is the moſt fortunate event of my life, when I appear befire your lord- 
« ſhip and this court, where innocence is ſure of protection, and liberty can 

neuer want friends and guardians.” | | 


Then the court took time to conſider, and appointed Friday following 
to give their opinion, and ordered Mr. JVilkes to be remanded to the 
Toter, and to be brought up again to the bar on Friday the ſixth of May; 
and upon that day, Mr. J/iltes being again at the bar, the lord chief 
Juſtice delivered the opinion of the whole court. 


LORD CHIE# FUSTIGE PRATT, after ſtating the warrant of 
commitment, ſaid, there are 22 objections taken to the legality of this 
. ere and a third mutter inſiſted on for the defendant, is privilege of 

ritament, 

The firſt objeQion is; that it does not appear to the court that Mr. 
Wilkes was charged by any evidence before the ſecretaries of ſtate, that 
he was the author or publiſher of the North Briton, number XLV. In 
anſwer to this, we are all of opinion, that it is not neceſſary to ſtate in 
the warrant that Mr. Willies was charged by any evidence before the ſe- 
cretaries of ſtate, and that this objection has no weight, Whether a 
juſtice of peate can ex officio, without any evidence or information, iſſue 

- a warramt for apprehending for a crime, is a different queſtion. If a crime 
be done in his ſight, he may commit the criminal upon the ſpot ; but 
where he is not preſent, he ought not to commit upon diſcretion. Sup- 

ſe a magiſtrate hath notice, or a particular knowiedge that a perſon has 
deen guilty of an offence, yet I do not think it is a ſufficient ground 
for him to commit the criminal; but in that caſe he is rather a wit- 
neſs than a magiſtrate, and ought to make oath of the fact before ſome 
other magiſtrate, who ſhould thereupon act the official part, by granting 

a warrant to apprehend the offender; it being more fit that the accuſer 
ſhould appear as a witneſs, than act as a magiſtrate. But that is not 
the queſtion upon this warrant. The queſticn here is, whether it is an 
eſſential part of the warrant, that the information, evidence or grounds 
of the charge before the ſecretaries of ſtate ſhould be ſet forth in the 
warrant? And we think it is not. Tho. Rutyard's caſe, 2 Vent. 22. 
cannot be applied to this caſe; for in the caſe of a conviction it is other- 
wiſe. It was ſaid that a charge by witneſs was the ground of a warrant; 
but we think it not requiſite to ſet out more than the offence, and 
the particular ſpecies of it. It may be objected, if this be good, every 
man's liberty will be in the power of a ;uſtice of peace. But Hale, Coke 
and Hawkins, take no notice that a charge is neceſſary to be ſet out in the 
warrant. In the caſe of the ſeven biſbeps, their counſel did not take this 

objection, which no doubt but they would have done, if they had thought 
there had been any weight in it, I do not rely upon the determination 
of the judges who then preſided in the King's Bench. I have been attended 
with many precedents of warrants returned into the King's Bench; they are 

almoſt univerfally like this; and in fir William Myndbam's caſe, 1 Stra. 2, 3. 

this very point before us is determined. And Hawkins, in his 2 Pl. Co- 
ron. 120. ſect. 17. ſays, It is ſafe to ſet forth that the party is charged 

« upon oath ; but this is not neceſſary ; for it hath been reſolved, that a 

«© commitment for treaſon, or for ſuſpicion of it, without ſetting forth 

any particular accuſation, or ground of ſuſpicipn, is good;“ and 
Cites 4 Willam Wyndham's caſe, Trin. 2 Geo. Dalt. cap. 121. Cromp. 
253. 6. | | | 

"Fe ſecond objection is, that the libel ought to be ſet forth in the 

warrant in be: verba, or at leaſt ſo much thereof as the ſecretaries of 
ſtate deemed infamous, ſeditious, &c. that the court may judge whe-_ 
ther any ſuch paper ever exiſted; or if it does exiſt, whether it be an 


Aa. 


2 he Caſe of John Wilkes, Ejq. en a Habeas Corpus, 


| infamous ind ſeditious libel, or not. But we are vil of a contrar 


[A PPENY, 


6 ; . ) opi. 
nion. A warrant of commitment for felony muſt contain the /4,;;, 
felony Briefly, © as for felony for the death of J. S. or for burglat of 
| + breaking the houſe of J. S. &c. and the reaſon is, becauſe it g. 
«© appear to the judges upon the return of an h:beas corpus, whether 
be felony or not.” The magiſtrate forms his judgment upon th 
writing, Whether it be an infamous and ſeditious libe] or not at hig 22 
ril; and perhaps the papet itſelf may not contain the u hole of the ſibef. 
 Inuende's may be neceſſary to make the whole out. "There js ng other 
word in the law but /ibe/ whereby to expreſs the true idea of an 1. 
famous writing. We underſtahd the nature of a libel as weil as * 
cies of felony. It is ſaid the libel ought to be ſtated, becauſe the = 
cannot judge whether it is a libe] or fiot without it; but that is mat. 
ter for the judge ald jury to determirie at the trial, If the paper waz 
here, I ſhould be afraid to read it. We might perhaps be able to de. 
termine that it was a libe!, but we could not judge that it was not 4 1750 
becauſe of inuendo s, &r. It may be ſaid, that without ſeeing the lib 
we are not able to fix the quantum of the bail; but in anſwer to thi, 
the nature of the offence is known by us. It is fzid to be an infamous 
and ſeditious libel, &c. it is ſuch a miſdemeanor as we ſhould requin 
good bail for, (moderation to be obſerved) and fuch as the party me 
e able to procure, - 
The third matter inſiſted upon for Mr. Wiltes is, that lie is a member 
of parliament, (which has been admitted by the king's ſetjeants) and 
intitled to privilege to be free from arreſts in all caſes except treaſon 
fel:ny, and actual breach of the peace, and therefore ought to be diſcharged 
from impriſonment without bail; and we are all of opinion that he i 
intitled to that privilege, and muſt be diſcharged without bail. In the 
caſe of the feven biſhops, the court took notice of the privilege of jar. 
liament, and thought the biſhops would have been intitled to it, if they 
had not judged them to have been guilty of a breach of the peace; for 
three of them, right, Hollnuay, and Allybone, deemed a ſeditious libel 
to be an actual breach of the peace, and therefore they were ouſted of 
their privilege moſt unjuſtly. If Mr. Willies had been deſcribed as 1 
member of parliament in the return, we muſt have taken notice of the 
law of privilege of parliament, otherwiſe the members would be with. 
out 9 where they are wrongfully arreſted againſt the Jaw of parlia- 
ment. e are bound to take notice of their privileges, as being part of 
the Jaw of the land. 4 Inf. 25. ſays, the privilege of parliament holds 
unleſs it be in three caſes, viz. treaſon, felony, and the peace : theſe are 
the words of Coke. In the trial of the ſeven biſhops, the word prace in 
this caſe of privilege is explained to mean where ſurety of the peace is 
required, Privilege of parliament holds in informations for the king, 
unleſs in the caſes before excepted, The caſe of an information againſt 
lord Tankerville for bribery, 4 Anne, (a) was within the privilege of pu- 
liament, See the reſolution of lords and commons, anno 1675. We are 
all of opinion that a libel is not a breach of the peace. It tends to the 
breach of the peace, and that is the utmoſt, 1 Lev. 139. But that which 
only tends to the breach of the peace cannot be a breach of it. Sup- 
poſe a libel be a breach of the peace, yet I think it cannot exclude pri- 
vilege ; becauſe I cannot find that a libeller is bound to find ſurety of the 
peace, in any book whatever, nor ever was, in any caſe, except one, viz. 
the caſe of the ſeven biſhops, where three judges ſaid, that ſurety of the 
peace was required in the caſe of a libel. Judge Powell, the only honeſt 
man of the four judges, diſſented; and I am bold to be of his opinion, 
and to ſay, that caſe is not law. But it ſhews the miſerable condition 
of the ſtate at that time. Upon the whole, it is abſurd to require ſurety 
of the peace or bail in the caſe of a libeller, and therefore Mr. Willi 


muſt be diſcharged from his impriſonment ; whereupon there was a loud 
buzza in Meſiminſter-hall. He was diſcharged accordingly. 


74 This muſt be a miſtake of the reporter; for lord Tankervi!le's caſe was in 1758. See Journ. Dom. Proc. 6 Fune in that year, ——EDtTOR. 
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Tord chief juſtice Pratt's argument on delivering the judgment of the court, frem the book inbitled, A Digeſt of the Law of Libels, 


HEN this return was read, my brother Glynn, counſel for Mr. 
Wills, made two objections to it; and though thoſe ſhould fail 
him, he inſiſted that Mr. Vilſes, from the nature of his particular ſtation 
and character, as being a member of the houſe of commons, was intitled 
to privilege of parliament, and ought for that reaſon alone to be diſcharg- 
ed from his preſent impriſonment, To begin with the objections. The 
firſt was, that it did not appear by the warrant that Mr. Wiltes ſtood 
Eharged upon any cvidence with being the author of the libel deſcribed 
in the warrant. The true queſtion ariſing upon this objection is, whether 
ſtating the evidence beeſſential to the 900.1 of the warrant. And upon this 
point we are all clearly of opinion that the warrant is good. We conſider 
. the ſecretaries in the light of common juſtices of the peace: they no more 
than any common juſtices can iſſue warrants merely ex officio, or for of- 
fences within their private knowlege, being in thoſe caſes rather wit- 
neſſes than magiſtrates, But hog this be admitted, it will not affect 
the preſent queſtion, The preſent queſlion is, whether the ſtating the | 
evidence be eſſential to the validity of the warrant f No authority has been 
cited by the defendant's counſel to ſhew it. Rudyard's caſe in 2 Jenir. 22. 
. was indeed referred to; but upon examining that caſe, it does not apply. 
e commitment there was a commitment in execution, and therefore 
it was. neceſſary in that caſe to ſtate the evidence, It was urged farther, 
that the ground of the juſtices juriſdiftion reſted in the charge by wit- 
neſſes; and if it was otherwiſe, every man's liberty would be in the power 
of the juſtices. . The objection deſerves an anſwer ; and if it had not 
been determined before, 1 ſhould have thought it very weighty and alarm- 
iz but jt has been ſettled. Before I mention the caſe where it was 
ſolemnly adjudged, I would take notice, that neither my lord Cote, lord 
al, or Mr. Haul, all of them very able writers upon the crown 
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law, have conſidered ſuch a charge as is contended for to be eſſential. In 
the trial of the ſeven biſhops, though they were committed upon a ſimilar 
warrant, their counſel did not take the ſame objection In referring to 
that great caſe, I am not to be underſtvod as intending to give any weight 
to the determination of the judges who ſat upon the bench, in that cauſe, 
1 rely only on the ſilence ot the defendants counſel, who were all of them 
lovers of liberty, and the greateſt lawyers of that age. We have ſeen 
precedents of commitments returned upon habeas corpus's into the King's- 
Bench, where the warrants have been all in the ſame form, and no ſuch 
objection taken; but the very point was determined in the caſe of fir V. 
Wyndham, 3 Vin. Abr. 530, 535. Stra. 2. who was committed for high 
treaſon generally, and not on the charge of any body ſtated in the com- 
mitment, 2 Hawk. Pl. Cr. 120. chap. 17. 25 17. refers to the caſe of 
ſit V. Wyndham, and ſays it is ſafer to ſet forth that the party is charged 
upon oath, but that is not neceſſary. Thus ſtands this point on autho- 
rities.— The other objection was, that the libel itſelf ought to have been 
ſet forth in bac verba ; but upon that point too, we are all of opinion 
that the warrant is good. It was urged, that the ſpecific cauſe of ceten- 
tion ought to be ſtated with certainty; and therefore if a man be com- 
mitted for felony, the warrant muſt briefly mention the ſpecies of the 
felony. Now the ſpecies of every offence muſt be collected by the mag!” 
ſtrate out of the evidence; but he is not bound to ſet forth the evidence 
he is anſwerable only for the inference he deduces from it. As to alibe), 
the evidence is partly internal and partly external, The paper itſel 

may not be compleat and concluſive evidence; for it may be dark an 

unintelligible without the inuendo's, which are the external evidence. 


There is no other name but that of libel applicable to the offence of li- 


belling ; and we know the offence ſpecifically by that name, as we 8 
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the offences of horſe-flealing, forgery, &c. by the names which the law 
annexed to them. But two reaſons were urged why the law ought to 

te ſtated- Firſt, it was ſaid, that without it the court cannot judge 
whethet-it be a libel or not. The anſwer is, that the court ought not in 
this proceeding to give any judgment of that ſort, as it would tend to pre- 
judiestion, to take away the office of a jury, and to create an improper 
| fluence: The other reaſon was, that unleſs the libel be ſtated, the 
t cannot be able to determine on the quantity of bail. I anſwer, 

that regard to the nature of the offence is the only neceſſary rule in bail- 
ing. As to the offence of a libel, it is an high miſdemeanor, and good 
Wi (having regard to the quality of the offender) ſhould be required. But 
it the libel itſe]f was ſtated, we could have no other meaſure of bailing 
than this. Beſides, there has been no caſe ſhewn to warrant this reaſon, 
and it was not urged in the caſe of the ſeven biſhops. But then it remains 
to be conſidered, whether Mr. Wiltes ought not to be diſcharged. Ihe 
king's counſe] have thought ft to admit, that he was a member of the 
ſe of commons, and we are bound to take notice of it. In the caſe 

of the ſeven biſhops, the court took notice of their privilege from their 
deſcription in the warrant. In the preſent caſe, there is no ſuit depending. 
Here no writ of privilege can therefore iſſue, no plea of privilege can be 
received, It reſts, and muſt reſt on the admiſſion of the counſel for the 
crown: it is fairly before us upon that admiſſion, and we are bound to 
determine it. In lord Coke 4 Inft. 24, 25. after ſhewing that privilege of 
ſiament is conuſable at common law, he ſays, that privilege generally 
holds, unleſs it be in three caſes, viz. treaſon, felony, and the peace. 
We hyve not been able to have recourſe to the original record, but in 
Catton's Abridgement, fol. 596. you will find my lord Cote was right. 
The caſe I would refer to is that of William Lake, gth of Hen. 6. who 
being a member's ſervant,. and taken in execution for debt, was deli- 
yered by the privilege of the houſe of Commons; the book adds, (and for 
that purpoſe I refer to it) wherein is to be noted, that there is no cauſe 
to arreſt any ſuch man, but for treaſon, felony, and the peace. In the 
trial of the ſeven biſhops, the words * the peace” are explained to mean 
e ſurety of the peace.” In the caſe of the King v. ſir Thomas Culpepper, 
reported in 12 Mod. 108. Lord Holt ſays, that whereas it is ſaid in our 
dooks, that privilege of parliament was not allowable in treaſon, felony, 
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or breach of the peace, it muſt be intended where ſurety of the peace is 
deſired, that it ſhall not protect a man againſt a ſupplicavit, but it holds 
as well in caſe of indictment, information for breach of the peace, as in 
caſe of actions. In the caſe of lord Tankerville a few years ago, which 
though not reported in any law book, is upon record in parliament, it 
was held, that bribery, being only a conſtructive, and not an actual breach 
of the peace, ſhould not ouſt him of his privilege. There is no difference 
between the two houſes of parliament in reſpe& of privilege, The 
ſtatutes of 12 & 13 Wil. 3. c. 3. and 2 & 3 An. c. 18. ſpeak of the privi- 
lege of parliament in reference not to one houſe in particular, but to both 
houſes. What then is the preſent caſe? Mr. Milles, a member of the 
houſe of commons, is committed for being the author and publiſher of 
an infamous and ſeditious libel. Is a libel 5% fads in itfelf zn actual 
breach of the peace? Mr. Dalton in his Juſtice of the Peace, fol. 289. 
defines a libel as a thing tending to the breach of the peace. In fir 1 
tift Hicks's caſe, Hob. 224. it is called a provocation to a breach of the 
peace. In Lev. 139. The King v. Summers, it was held to be an offence 
conuſable before juſtices, becauſe it tended to a breach of the peace. In 
Hawk, Pl. Cor. 193. chap. 7 3. ſect. 3. it is called a thing direQly tending to a 
breach of the public peace. Now, that that which tends only to the breach 
of the peace, is not an au breach of it, is too plain a propoſition to ad- 
mit of argument. But if it was admitted that a libel was a breach of the 
peace, ſtill privilege cannot be excluded, unleſs it requires ſurety of the 
peace; and there has been no precedent but that of the ſeven biſhops 
cited to ſhew that ſureties of the peace are requirable from a libeller ; and 
as to the opinion of the three judges in that caſe, it only ſerves to ſhew 
the miſerable ſtare of juſtice in thoſe days. Allybone, one of the three, 
was a rigid and profeſſed (a) Papiſt; right and Holloway, I am much 
afraid, were placed there for doing jobs; and Powell, the only honeſt 
man upon the bench, gave no opinion at all. Perhaps it implies an ab- 
ſurdity to demand ſureties of the peace from a libeller. However, what 
was done in the caſe of the ſeven biſhops, J am bold to deny was law. 
Upon the whole, though it ſhould be admitted, that ſureties of the 
peace are requirable from Mr. /#iltes, ſtill his privilege of parliament will 
not be taken away till ſureties have been d:manded and refuſed. Let 


him be diſcharged, 


{a) Burn. Hiſt. O. T. 745. 3 Mod. 239. 


[This judgment for privilege of parliament in the caſe of libel, was taken into conſideration by both houſes at 


their firſt meeting afterwards. 


T he diſcuſſion ended in a joint vote, by which it was reſolved, ** that the pri- 


« vilege of parliament doth not extend to the caſe of writing and publiſhing ſeditious libels, nor ought to be allowed 


&« to obſtruct the ordinary courſe of the laws in the ſpeedy and effettual proſecution of ſo heinous a 
This reſolution was not carried without a very ſtrong conteſt, Of 


« fence.” Almon's Deb. Comm. for 1763. 


dangerous an of- 


the debates on this occaſion, no regular account has been yet publiſhed. But the Annual Regiſter for 1763, 2 
a general view of the chief topicks on each ſide; and the proteſt made againſt the reſolution in the houſe of lords, 


contains a maſterly and ſpirited argument againſt thus narrowing the privilege of parliament, 


This proteſt will 


appear by the following extract from the journal of the lords.) 
| Extract from the Fournal of the Lords. 


| Die Martis, 29 Novembris, 1763. 
THE order of the day for reſuming the adjourned conſideration of the 
report of the conference with the commons of Friday laſt being read; 
The third reſolution of the commons was read, as follows: 
© © Reſolved, by the commons in parliament aſſembled, BP 
* Thar privilege of parliament does not extend to the caſe of writing and 
publiſhing ſeditious libels, nor ought to be allowed to obſtruct the ordi- 
tary courſe of the Jaws, in the ſpeedy and effectual proſecution of ſo hein- 
dus and dangerous an offence.” | 
Andi it being moved to agree with the commons in the ſaid reſolution ; 
The ſame was objected to. After long debate thereupon, 
The queſtion was put, whether to agree with the commons in the ſaid 
reſolution? _ 5 ; ; | 
It was tefvlved in the affirmative. 
 Diffenticnt, 15 | 
"Becauſe we cannot hear without the utmoſt concern and aſtoniſhment, 
a doftrine advanced now, for the firſt time, in this houſe, which we ap- 
70 to be new, dangerous, and unwarrantable, viz. that the per- 
nal privilege of both houſes of parliament has never held, and ought 
hot'to hold, in the caſe of any criminal proſecution whatſoever ; by which, 
all the records of parliament, all hiſtory, all the authorities of the graveſt 
and” ſobereft judges, are entirely refcinded; and the fundamental prin- 
ciples of the conſtitution, with regard to the independence of parliament, 
torn up and buried under the ruins of our moſt eſtabliſhed rights. | 
We are at a loſs to conceive, with what view fuch a facrifice ſhould 
be propoſed, unlefs to amplify, in effect, the juriſdiction of the inferior, 
dy annihilating the ancient immunities of this ſuperior court, 
The very queſtion itſelf, propoſed to us from the commons, and now 
the lords, from the letter and ſpirit of it, contradicts this 
narrows privilege in criminal matters, it 
he law. of privilege, ning impriſonmeat 
of the perſons of lords of parliament, as ſtated . the two ſtanding orders, 
Grelares generally, that no lord of parliament, fitting the parliament, or 
within the uſual times of privilege. of parliament, is to be impriſoned or 
rained, without ſentence or order of the houſe, unleſs it be for treaſon 
Telony, or for refuſing to give ſecurity for the peace, and refuſal to pay 
Wedience to a writ of habeas corpus. * 6 | „ 
e firſt of theſe orders was made after long conſideration, upon a diſ- 
wich the king, when the precedents of both houſes had been full) 
ecke, commented upon, reported, and entered in the journals, an 
ter the king's counſel had been heard. It was made in ſober times, and 
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labliſhes the principle, 


f® houſe of peers, not only loyal, but devoted to the crown; and it was 

made by the unanimous conſent of all, not one diſſenting. Theſe cir- 

es = ſolemnity, deliberation, and unanimity, are ſo ſingular and 
Vot. XI. 2 4 Og 
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| extraordinary, that the like are ſcatce to be found in any inſtance among 
the records of parliament, 
When the two caſes of ſurety for the peace, and habeas corpus, come to 
be well conſidered, it will be found that they both breathe the ſame ſpiritg 
and grow out of the ſame principle. | 1 
The offences, that call for ſurety and habeas corpus, are both cafes of 
preſent continuing violence; the proceedings in both have the ſame end, 
viz, to repreſs the force, and to diſarm the offender,  'The proceeding 
ſtops in both when that end is attained ; the offence is not proſecuted or 
puniſhed in either; the neceſſity is equal in both, and, if privilege was 
allowed in either, ſo long as the neceflity laſts, a lord of parliament 
would enjoy a mightier prerogative than the crown itſelf is intitled to. 
Laftly, they both leave the proſecution of all miſdemeanours ſtill under 
privilege, and do not derogate from that great fundamental, that none 
Se arreſted in the courſe of proſecution for any crime under treaſon 
and felony. | | | : n 
Theſe two orders compriſe the whole law of privilege, and are both of 
them ſtanding orders, and conſequently the fixed laws, of the houſe, by 
which we are all bound until they are duly repealed, Pal 
The reſolution of the other houſe, now agreed to, is a direct contra- 
dition to the rule of parliamentary privilege, laid down in the aforeſaid 
ftanding orders, both in letter and ſpirit, Before the reaſons are ſtated, 
it will be proper to premiſe two obſervations, | | 1 
Firſt, that in all cafes where ſecurity of the peace may be required, the 
lord cannot be committed till that ſecurity is refuſed, and d 
the magiſtrate will be guilty of a breach of privilege, if he commits the of- 
fender without demanding that ſecurity. GE Ei Bhs | 
Secondly, although the ſecurity ſhould be refuſed, yet, if the party is 
committed generally, the magiſtrate is guilty of a breach of privilege, 
becauſe the party refuſing ought only to be committed titl he has found 
ſureties ; whereas, by general commitment, he is held faſt, even thoug 
he ſhould give ſureties, and can only be diſcharged by giving bail for K 
appearance. iN | | 1 | . 
Mo his being premiſed, the firſt objeQion is to the generality of this reſo« 
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lution, which, as it is penned, denies the privilege to the ſuppoſed libel  . 
| ler, not only where he refuſes to give fureties, but likewiſe throughout 


the whole proſecution, from the beginning to the end; ſo that, although 
he ſhould ſubmit to be bound, he may, notwithſtanding, be afterwards 


out leave of the houſe, wherein the law. of privilege is fundamentally 
miſunderſtood, by which no commitment whatſoever 1s tolerated, but that 
only which is made upon the refuſal of the ſureties, or in the other ex- 
cepted caſes of treaſon or felony, and the habeas corpus. 9 5 9 5 
- If privilege will not hold throughout in the caſe of a ſeditious libel, it 


arreſted, tried, convicted, and puniſhed, ſitting the pate, and with - 
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the caſe comes within the exception, * provided always, that ſuretſes have 


lege is no longer to 


ef ſucceſſive libels ; and if ſuch a perſon ſhould be ſuffered to eſcape, un- 
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mentioned has taken place already, ſince one alteration, though a ver 


would be overturned; an 
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ties may be demanded; and if it be fo, it will readily be admitted, that 


been refuſed, and that the party is committed only till he ſhall give | 
—A T ĩð War yok OE 

But firſt, this offence is not a breach of the pece; it does not Fall with- 
in any definition of a breach of the peace, given by any of the good writ- 
ers upon that ſubject; all which breaches, from menace to actual wound- 
ing, either alone or with a multitüde, are deſcribed to be acts of violence 
aga\nit the perſons, goods, or poſſeſſions; putting the ſubject in fear by 
blows, threatg'or geſtures. Nor is this caſe of the libeller ever enume- | 
rated in age theſe writers among the breaches of peace; on the contrary, 
it is alwaſeWeſcribed as an act tending to excite, provoke; or produce, 
breaches of The peace; and although a ſecretary of ſtate may be pleaſed | 
to add the enflaming epithets of treaſonable, traiterous, or ſeditious, to a 
pirticular paper, yet no words are ſtrong enough to alter the nature of 
things. To lay then, that a libel, poſſibly productive of ſuch a conſe- 
quence, is the very conſequence ſo produced; is; in other words, to de- 
ctare, that the cauſe and the effect are the ſame thing. 

But, ſecondly, if a libel could poſſibly, by any abuſe of language, or 
has any where been called, inadvertently, a = of the peace, there is 
not the {eaſt colour to ſay, that the libeller can be bound to give ſureties 
ſor the peace, for the follbwing reaſons: 

Becauſe none can be ſo bound, unleſs he be taken in the actual com- 
mitment of a breach of the peace; ſtriking, or putting ſome one or more 
of his majeſty's ſubjects in fear: 

Becauſe there is no authority, or even ambiguous hint, in any law- 
book that he may be ſo bound: | 

* Becauſe no libeller, in fact, was ever ſo bound: 

+ Becauſe no crown lawyer, in the moſt deſpotic times, ever inſiſted he 
ſhould be fo bound, even in days when the preſs ſwarmed with the moſt 
invenomed and virulent libels, and when the proſecutions raged with ſuch 
undommon fury againſt this ſpecies of offenders; when the law of libels 
was ranſacked every term; when loſs of ears, perpetual impriſonment, 
baniſhment, and fines of ten and twenty thouſand pounds, were the com- 
mon judgments in the Star-chamber; and when the crown had aſſumed 
an uncontroulable authority over the preſs. 

Thirdly, this refolution does not only infringe the privilege of parlia- 
ment, but points to the reſtraint of the perſona] liberty of every common 
ſubject in theſe realms, ſeeing that it does, in effect, affirm, that all men, 
without exception, may be bound to the peace for this offence, 

By this doctrine every man's liberty, privileged as well as unprivileged, 
is ſurrendered into the hands of a ſecretary: of ſtate. He is by this means 
impowered, in the firſt inſtance, to pronounce the paper to be a ſeditious 
libel z a matter of ſuch difficulty, that ſome have pretended, it is too high 
to be intruſted to a ſpecial jury of the firſt rank and condition: he is to 
underſtand, and decide by himſelf, the meaning of every inuendo: he is 
to determine the tendency thereof, and brand it with his own epithets : 
he is to adjudge the party guilty, and make him author or publiſher, as 
he ſees good: and laſtly, he is to give ſentence by committing the party. 
All theſe authorities are given to one ſingle magiſtrate, unaſſiſted by coun- 
ſel, evidence, or jury, in a cafe where the law ſays, no action will lie 
againſt him, becauſe he aAs in the capacity of ag . 

From what has been obſerved, it appears to us, that the exception of a 

ditious libel from privilege is neither founded on uſage or written pre- 
cedents, and therefore this reſolution is of the firſt impreſſion; nay, it is 
not only a ne law, narrowing the known and ancient rule, but it is like- 
wiſe a law ex poſt fatto, pendente lite, et ex parte, now firſt declared to meet 
with the circumſtances of a particular caſe ; and it muſt be further con- 
ſidered, that this houſe is thus called upon to give a ſanction to the de- 
terminations of the other, who have not condeſcended to confer with us 
upon this point till they had prejudged it themſelves. | 
+> This method of relaxing the rule of privilege, caſe by caſe, is preg- 
nant with this farther. inconvenience, that it renders the rule precarious 
and uncertain.  Who'can forete] where the houſe will ſtop, when they 
have, by one iofringement of their own ſtanding orders, made a prece- 
dent, whereon future infringements may, with equal reaſon, be founded? 
How ſhall the ſubject be able to proceed with ſafety in this perilous buſi- 
neſs? How can the judges decide on theſe or the like queſtions, if privi- 

be found in records and journals, and ſtanding orders? 
Upon any oteaſion privilege may be enlarged, and no court will venture 
for the future, without trembling, either to recognize or to deny it. 43 
We manifeſtly ſee this effect of excluding, by a general reſolution, one 
bailable offence. from privilege to-day, that it will be a precedent for do- 
ing ſo by another, upon ſome future, occaſion, till, inſtead of privilege 
* ding in every caſe not excepted, it will, at laſt, come to hold in none 

ut ſuch as are expreſsly ſaved. —. . 
When the caſe of the habeas corpus is relied upon, as a precedent to en- 
force. the declaration, the argument only ſhews, that the miſchief afore- 


juſt one, not at all applicable to the preſent queſtion, is produced to juſ- 
e that is unwarrantable. art af | 


be allowed 0 d in this caſe, A 
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But it is ſtrongly objected, that if privil | 
lord of parliament. might endanger the conſtitution by a continual attack 


der the ſhelter of privilege, with perpetual impunity, all government 
therefore it is inexpedient to allow the privi- 
lee nam when the time of privilege, by prorogations, is continued for 
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eber without an interval. 5 Wt] 1 
his objection ſhall be anſwered in two ways. hos: if d 


Wh De Coſt of John Wilkes, Ef. on a Habeas Corpiis, 


| muſt be becauſe that offence is Tuch a breach of the peace, for which ſure- | 
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as inexpedient, that other great miſdetheanbrs ſhould ſtand under thelik 

protection of privilege; neither is it expedient, that the ſmaller offence 
ſhould be exempt from a proſecution in the perſon of a lord of parlia. 
ment; ſo that if this argument of inexpediency is to prevail; it mut p. 
vail throughout; and ſubvert the whole law of privilege in criminal Mat. 
ters; in Which method of reaſoning there is this fault, that the argument 


= 


proves too much. 


If this inconvenience be indeed grievous, the fault is hot in the lay. 
| of privilege; but in the change of times, and in the management of pto- 


rogations by the ſervants of the crown, which are ſb contrived, as not 
to leave an hour open for juſtice, Let the objection nevertheleſs be |. 
lowed in its utmoſt extent, and then compare the inexpediency of not 


immediately proſecuting on one ſide, with the lnexpediency of ſtrippin 


the parliament of all protection from privilege on the other. Unhap 
as the option is, the public would father wiſh to ſee the proſecution tor 
crimes ſuſpended, than the parliament totally unprivileged ; although 
notwithſtanding this pretended inconvenience is ſo warmly magnified on 
the preſent occaſion, we are not appriſed that any ſuch inconvenience has 
been felt, though the privilege has been enjoyed time immemorial, 

But the ſecond and beſt anſwer, becauſe it removes all pretence of 


grievance, is this, that this houſe, upon complaint made; has the power 


(which it will exert in favour of juſtice) to deliver up the offender to 
proſecution; 

It is a diſhonourable and an undeſerved imputation upon the lords, to 
ſuppoſe, even in argument, that they would nouriſh an impious criminal 
in their boſoms, againſt the call of offended juſtice, and the demand of 
their country. | 


Ir is true, however, and it is hoped, that this houſe will always ſee 
(as every magiſtrate ought that does not betray his truſt) that their mem- 


ber is properly charged; but when that ground is once laid, they would 
be aſhamed to protect the offender one moment. Surely this truſt (which 
has never yet been abuſed) is not too great to be beveled in the high court 
of parliament! While it is lodged there, the public juſtice is in ſafe 
hands, and the privilege untouched; whereas, on the contrary, if for 
the ſake of coming at the criminal at once, without this application to 
the houſe, perſonal privilege is taken away, not only; the offender, but 
the whole parliament, at the ſame time, is delivered up to the crown. 

It is not to be conceived, that our anceſtors, when they framed the 
law of privilege, would have left the caſe of a ſeditious libel (as it is cal. 
led) the only unprivileged miſdemeanor, 
up to the crown, they would have guarded the caſe of ſuppoſed libels 
above all others with privilege, as being moſt likely to be abuſed by out- 
rageous and vindictive proſecutions. ' . 

Bur this great privilege had a much deeper reach. It was wiſcly plan- 
ned, and hath hitherto, through all times, been reſolutely maintained. 

It was not made to ſcreen criminals, but to preſerve the very being and 
life of parliament; for when our anceſtors conſidered, that the law had 
lodged the great powers of arreſt, indictment, and information, in the 
crown, they ſaw the parliament would be undone, if, during the time 
of privilege, the royal proceſs ſhould be admitted in any miſdemeanour 
whatſoever. Therefore they excepted none, Where the abuſe of power 
would be fatal, the power ought never to be given; becauſe redreſs comes 
too late. 5 

A parliament under perpetual terror of impriſonment can neither be 
free, nor bold, nor honeſt; and if this privilege was once removed, the 
moſt important queſtion might be irrecoverably loſt, or carried by a ſud- 
den irruption of meſſengers, let looſe againſt the members half an hour 
before the debate. oy | 

Laſtly, as it has already been obſerved, the caſe of ſuppoſed libels is, 
of all others, the moſt dangerous and alarming to be left open to proſecu- 
tion during the time of privilege. „ | 

If the ſeverity of the law touching libels, as it hath ſometimes been 
laid down, be duly weighed, it muſt ftrike both houſes of parliament 
with terror and diſmay, _.. | | 

The repetition of a libel, the delivery of it unread to another, is ſaid 
to be a publication ; nay, the bare polleſhkon of it has been deemed ecti- 
minal, unleſs it is immediately deſtroyed, or carried to a magiſtrate. 

Every lord of parliament then, who hath done this, who is falſely ac- 
cuſed, nay, who is, though without any information, named in the 
ſecretary of ſtate's warrant, has Joſt his privilege by this reſolution, and 
lies at the mercy of that great enemy to learning and liberty, the meſſen- 
ger of the preſs. „ SAO TED 

For theſe and many other. forcible reaſons, we hold it highly unbe- 
coming the dignity, gravity, and wiſdom of the houſe of peers, as well 
as their juſtice, thus judicially to explain away and diminiſh the privi- 
lege of their perſons, founded in the wiſdom of ages, declared with pre- 
cilion in our ſtanding orders, ſo repeatedly confirmed, and hitherto pre- 
ſerved inviolable by the. ſpirit of our anceſtors, called to it only by the 
other houſe, on a particular occaſion, and to ſerve a particular purpoſe, 


ex poſt faclo, ex parte, et pendants lite in the courts below. 
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| hb.) Action of falſe Impriſonment by Dryden Leach apainſ} Three King's Meſſen geri. 387 
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103 e ; 
No. III. Proreedings on Error in an Action of falſe Impriſonment by Dryden Leach, againſt John 
Money, James Watſon, and Robert Blackmore, three King's Meſſengers, King's-Bench, Eaſter 
g Term, 5 G. III. and Michaelmas erm, 6 Geo, III. 1765. 
N [7 heſe proceedings, though in the caſe of & civil action, fully come cvithin the idea of a ſtate trial. They grew out ff | 
tbe proſecutions for the printing and publiſhing No. 45. of the political paper called The North-Briton, and in- 
volve ihe diſcuſſion of ſeveral points relative to matters of the moſt public nature, namely, the magiſterial powers 
; claimed as inciuent to the office of ſecretary of flate, the jeizure of papers, and tht legality of general warrants, 
The caſe is entirely taken from fir James Burrow's report, Sre 3 Burr. 1692 and 1742. Eaſter erm, Friday 
17 May; 1765.] | 
Eaſter Term, 5 Geo. III. 
q "0 OON after the court ſatz the lord chief juſtice Pratt cime perſonally | © per ſonally appear before us, on the morrow of the aſcenſion of our Lord; 
) 8 into court; to confeſs (ore tenus) his ſeal put io a bill of exceptions in | * whereſoever we ſhall then be in England, to confeſs or deny the ſeal ſo 
k— this caſe ; purſuant to the requiſition of the following writ, viz. | © put to the ſaid bill of exceptions as aforeſaid to be your ſeal, according 
f al AEST . 1 to the form and effect of the ſaid ſtatute; and that you 0, with you, 
© Gerrge the third, c. To our truſty and well- beloved Charles Pratt, © at the ſame time, this writ, Witneſs William lord Mansfield, at WH 


knight, our chief juſtice of the bench, gieeting.---W hereas we have | © minſier, the 24th day of April, in the fifth year of our reign.” 
lately been informed that in the record and proceſs, and alſo in giving „ e il hr 4 | 
+ of judgment in a plaint which was in our court before you and your N. B. The bill of exceptions, . ſealed by lord chief juſtice Pratt, had 
+ aſſociates, our juſtices of the ſaid bench, by our writ, between Dryden | been previouſly brought into this court, and was now in the hands of 
© Leach, and Joh: Money, James IV at/on, and Robert Blackmore, in a plea | Mr. Owen, as ſecondary of the office of pleas; and all the proceedings, 
+ of treſpaſs, aſſault, and impriſonment; manifeſt error hath intervened, | down to and including the abovementioned writ, were entered upon the 
+ to the great damage of the ſaid 7 hn James and Robert; which ſaid | rolls of this court. 

© record and proceſs, for the error aforeſaid, we have cauſed to be brought | NC UP PRE 7 mm ROOT IT TO OR 
into our court before us; and now, on the behalf of the ſaid Fohn James The lord chief juſtice Pratt being now come into this court, purſuant 
and Robert, we are informed, in our ſaid court before us, that at the | to the command contained in the ſaid writ, delivered it to the lord chief juſ- 
© trial of the iſſue firſt joined between the (aid parties in the plea afore- | tice of this court; Mr. Owen, at the ſame time, delivering the original bill 
© ſaid, the counſel, learned in the law; of the ſaid Fohn James and Robert | of exceptions into lord Mansfield's hand. Whereupon lord Mansfield, ſhew- 
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| WH © alledged on their behalf certain exceptions to the opinion then declared | ing to lord chief juſtice Prat: the ſeal thereto afhxed, aſked him, © Whe- 
and given by you; and that the ſaid exceptions were then and there ©* ther that was his Jordſhip's ſeal, or, not.) To which queſtion ue 
/ « written in a certain bill, to which you put your ſeal, at the requieſt of lordſhip anſwering in the affirmative, lord Mansfield redelivered the bil 


« the (aid John James and Robert, according to the form of the ſtatute in | of exceptions to Mr, Owen; at the ſame time delivering to him the 
£ ſuch caſe made and provided; and the ſaid Jh Fame: and Robert have | abovementioned writ, with orders * that it ſhould be filed.“ | 


© brought into our court before us the ſaid bill, with your ſea] put to the : "E383 lo whets; | nay e e hott, 
Note There was 10 written return to this writ; but Mr. Owen 


4 ſame, as it is laid; whereupon the ſaid John Fame: and Robert have | 

| © beſought_ us to do what further ſhould ſeem meet to be done in this propoſes to indorſe upon it- Sir Charles Pratt, knight, the _ 
a © behal , According to the form of the ſaid ſtatute ; and foraſmuch as by the « juſtice within named, perſonal! appeared in the court of the lord 

; * faid ſtatute it is ordained, that in ſuch caſe the juſtice whoſe ſeal ſhoyld | the king, before the Kh, AS f, &c. on the day within written 4 
; de put to ſuch exception be commanded to appear before us at a ceftain 45 and confeſſeth that the cal. put to the bill of exceptions withi 

. * day, to confeſs or deny his ſeal; therefore we command you that you 7 Y mentioned. i; his ſcal.” 1 * 


. Mich. Term, 6 Geo. III. Rol! Go. 


. v 
* 77 1 * 
* «bu * 
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5 RRORS having been aſſigned upon the bill of exceptions mentioned | rant, certain weekly compoſitions, intitled, : The V Briton,” and 
Above, they now came on to be argued. _ . c numbered in a progreipe order, had been printed and pubs 
| Ih his was an action of treſpaſs + brought in the court of Common liſhed on Saturday in every week; and that the ſaid ſeditious libel, inti⸗ 


10 the Pleas by Dryden Leach, againſt three king's) meſſengers, Joby | tled, * The North Briton, No. 45. Saturday April the 23d, 4 763, was 
Jed polls of Money, Fames Malſon, and Robert Blackmore, for breaking and | one of the ſaid weekly compoſitions, 1 57 ſay that the plaintiff fol- 
| . entering the plaintiff's houſe, and impriſoning him, without any | lowed and exerciſed the art and buſineſs of a' | 


| and 1 | | | evan. and did in ſact 
n 4 G. 3. Jawful or probable cauſe; to the plaintiff's mage of 20001. | print, and cauſe to be printed one of the ſaid wag © compoſitions, intitled, 
— % The defendants below pleadg: two pleas. The fi F | „26, and that after the 
=. . the general, iſſue, .* Not guilty :* on which iſſue was joined. | iſſuing of the aforeſaid warrant, and before the committing of the ſaid ſup- 
f The other plea | (pleaded by leave of the court) was a ſpecial juſtiſica- | poſed treſpaſs, zo wit, on the 27th of April, 1763, Information was given to 


br? 
ft N ; 


rt. was | © 'The North Briton ;* to wit, the North Briton, 


aying and continuing therein for ſix hours, and making the aſſault © the printers of the aforeſaid ſeditious libel, intitled, ( 


upon Him, and ſeizing, taking, and impriſoning him, and keeping and | No. 45. Saturday, April the 23d, 1 3.“ Where ore the defendan 
e him in 1 for Gur days : as to al hich, they Fay: hat | being his majeſtſ's meſſengers ia Scher yh aforeſaid, took to their aſſiſ- 
before the commitment of the ſuppoſed treſpaſs, vix. on 19th April 1763, tance a certain conſtable, zo wit, one Thomas Freeman, who, was then a 
the king made a ſpeech; from the throne, &c, in which ſpeech was con- | conſtable, of the pariſfi of Si. Margaret, WWe/tminſter, in the d 1. ; 
taned the following declaration; &c. &c. That on the 23d April 1763, | Middleſex, to aid them in the execution of the aforeſaid warrant; an 
certain ſeditious and .ſcandalous libel or compoſition, j titled, c he together with the faid conſtable, entered into the aforeſaid divellin hauls 
\®Nerth Briton, No. 45. was 4 1 1 yank ſedrriouſly com paſed, printed | öf the ſaid Dryden Leach, in which the, faid Dryden Leach carried on hit 
and publiſhed, concerning the king and his ſaid ſpesch in which libel | aforeſaid buſineſs of à ptinter, the door thereof being then open, to ſearc 
Were contained, Sc. Gt. Sc. That the earl of Halifax was then one of for the printers. of the ſaid ſeditious libel, in order, to.carry them before 
the privy council, and one of his W ww Far al ſecretaries of ſtate; | the ſaid earl of 1755 to be examined concerning the ſame; and there 
A that information was given to him of the ald publication of the | upon, the ſaid Jefchdants, together With, the conſtable N did then 
alvreſard.Jibel; and the ſaid libel was then ſlie wn and produced to the | and there ud, within the ſame houſe, a newly-printed copy of one of the 
Jig earl; and he thereupon in due manner iſſued his warrant in writing] ſaid, weekly compoſitions, intitled, / The North Briton,” and alſo an un 
under his hand and ſeal, directed to Nathan Carrington and theſe. three finiſhid copy of part of Another of the ſaid compoſßitions then alſo newly 
Cefendants, who were then four of his majeſty's wellen ers in ordinary ; | printed, and whith faid newly- printed copſes were paft of a new edition, 
I which warrant, the ſaid earl did in his majeſty's name authorize and | which"the' ſald Dryden Leach and his ſervants were. then and there 2 
ein taking a. conſtable to de ee to make ſtrict and | 4 the aforeſaid weekly ee N the defen- 
ent /eqrch for the ſaid authars, printers ee the aforeſaid | daitts, togerMer weh ebe conſtable abovenamed, did gently Jay.thejr hands 
Teditious libel, intitled, The North Briton, No. 45, 1 the 23d, 1763 ;* on tlie ſaſd Dryden Lzach, and'ſcized"and took him into their duſfody, in 
And them or any of them having found, to apprehend an 210 together Wich | xam 

a 


bh order to bring ind before the (aid earl o Halifax, to be examined, 60 


—— — 


Tedltibus' libel, and“ 


* "Eanterhing the premiſles, and to be further dealt with actording to law: Tediriou and {c12; 940 oe 
\In.the "a exec prion whereof, all mayors, ſheriffs, juſtices of the peace, then and there necellatify 1 ay and, Continue in the Taid bach the ſa 
Gnſtables, and all others his ſaid tmajeſty's meſſengers, 'officers'civil and || Dryden for the f. ace. of fix hours, art of 'the time, 1 the. eclacation 
Wilitary, and loving ſubjects whom jt might concern, were to be aiding mentioned. A d becauſe the ſaid ea of Halifax W or al the faid 
hd aſi ing to them the ſaid Nathai Carrington, Jobn Monty, Forge, a- W 3 Patt er the af6reſaid, Hve ays in the faid declaration 

wy a 


Waters and 0 bring fi 70 be before the ſail tarl, to'be examined)| Eetnitiy the [aid fetus libel; and in e the AN 15 : 
S | % © 


izing and taking the ſaid 
| 


„ee, and 2 5 Lackmore, as there ſhould be occaſion, They further ſay, mentlot Kare to thr the"! 
Wat for forty-ſour weeks and upwards before the ifſuing of. the ſald at- 1-cretary of ftate, ſe thar. dhe kel 
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. as io the breaking and entering of the plaintiff's dwelling-houſe, | them the defendants,” * that the ſaid Dryden Leach and ws ſervants. werg 
an % The North Britin 


oned, employed” in dther 7 $ belonging to W of ſe- 
. l ot 


a kept and derained him in their cu 
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tte ſaid four days be brought befor e the ſaid earl for the purpoſe aforeſaid, 
they the ſaid defendants, together with the conftable aforeſaid, did keep and 
detain the ſaid Dryden Leach in their cuſtody for the ſaid ſpace of four days, 
part of the ſaid time in the declaration mentioned, in order to carty him be- 
fote the ſaid'earl of Halifax for the purpoſe aforeſaid. . They further ſay, 
that at the end of the aforeſaid four days, arid not before, upon the examina- 
tion of the faid Dryden Leach and certain other perſons'who were then and 
there examined concerning the premiſſes, it appeared to the ſaid ear] of 
Halifax, that the ſaid Dryden Leach did not print the ſaid ſeditious libel 
© intitled The North Briton, No. 45. Saturday April the 23d, 1763: 
and thereupon, the ſaid defendants, by the command of the ſaid earl of 


Halifax, did then and there releaſe the ſaid Dryden Leach out of their, 


cuſtody, and diſcharged and ſet him free from that impriſonment. Which 
are the ſame breaking and entering of the aforeſaid dwelling-houſe of the 
ſaid Dryden Leach, in the declaration mentioned, in which, &c. and ſtay- 
ing and continuing therein for the ſpace of fix hours, part of the time in 
the ſame declaration mentioned; and alſo as to the making of the afore- 
ſaid aſſault upon the ſaid Dryden Leach, and ſeizing, taking and impriſon- 
ing of the ſaid Dryden Leach, and detaining him in priſon for the ſpace 
of four days, part of the ſaid time in the ſaid declaration mentioned, above 
ſuppoſed to have been done by the defendants, whereof the ſaid Dryden 
hath above complained againſt them. And this they are ready to verify, 
Wherefore they pray judgment, if the ſaid Dryden ought to have or 
maintain his aforeſaid action thereof _ them, Cc. : 
The plaintiff replied, as to the ſaid plea in bar as to the breaking and 


entering the dwelling-houſe, and ſtaying and continuing there fix hours 


(part of the time in the declaration mentioned), and alſo as to the makin 
of the aſſault upon him, and ſeizing, taking and impriſoning of him, ind 
keeping and detaining him in priſon for four days (part of the time in the 
declaration mentioned) ; that the defendants, of their own wrong and 
without the = by them in their plea alledged, broke and entered his 
dwelling-houfe, and ſtaid and continued therein for ſix hours, and made 
an ifault upon him, and ſeized, took and impriſoned him, and kept and 
detained him in priſon for the four days in the plea mentioned (part of 
the time in the declaration mentioned), in manner and form as he has 
above complained againſt them. And upon this iſſue was joined. N 

The cauſe came on to be tried before lord chief juſtice Pratt, on the 
roth of December 1763, at Guilaball: and the jury found a verdict for the 
plaintiff upon both iſſues; and gave him damages 4007. beſides his coſts 
and charges, c. On the 16th of June 1764, judgment was ſigned for 
the plaintiff, for 400 % damages, and 5717. 16s. 84. coſts. 

At the trial, a bill of exceptions was tendered and received; which 
ſtated the ifſues, the coming on to trial, &c. and the evidence, and de- 
ſcribed a printed paper, intitled, © The North Briton, No. 45. and the 
information given thereof to the ſecretary of ſtate, and his warrant to the 
defendants below, together with another king's meſſenger, Nathan Car- 
rington; and what Mr, Carrington had been told of Mr. Leach's being the 

rinter of it; and their thereupon entering his houſe, and finding ſome 
of the other numbers of the ſame paper newly printed by him; and their 
thereupon taking him into cuſtody, in order to carry him before the ear] 


of Halifax, one of his majeſty's principal ſecretaries of ſtate; and that | 


he, appearing not to be either author, printer or publiſher of the ſaid 
paper, called, The North Briton, No. 45, was diſcharged by them, by 
the earl's order, without being ever carried before him. They ſay, that 
their evidence intitled them to the benefit of the ſtatute of 24 George 2. 
c. 44. Though it was denied by. the counſel for the plaintiff Leach, 
that either they or the ſecretary of ſtate himſelf were within that ſtatute, 
or thoſe of 7 Fac. I. c, 5. or 21 Fac. I. c. 12. (the former of which, being 
only temporary. The pgs perpetual by the latter, and by which liberty 
is given to ji & peace and all others acting under their command 
©to plead the general jos an 1 the ſpecial matter in evidence.“ 
That the chief Juſtice of the Common Pleas was of opinion, * that 
© their evidence was get ſufficient to bar the plainti 
whereas, the bil] of exceptions inſiſts © that it was,' 83 Ns 
This bill of exceptions being ſealed, and the ſeal acknowledged, as is 
beforementioned, the defendants below aflign errors: and a joinder in 
Error was put in by the plaintiff Leach. Wd 
The affignment of errors was to the following effect; (It may be ſeen 
at large, in the 66th roll of Eater term, 5 Geo, 3. B. R.) e 
Tue defendants come, on /edne/day next after fifteen days of Eaſier, 
4 Ges. 3: before our lord the King at J/2/minfer, and fay, That at the 
rial, their counſel propoſed. exceptions to the opinion of the lord chief 
- Jufkice Pratt; which exceptions were written in a bill, and ſealed by the 


- 


chief juſtice: ' which bill of exceptions the defendants now bring, into 
this court, and pray a writ to the chief juſtice, to. confeſs or deny his 
feal'y which writ is granted to them, returnable on the morrow of the 
aſcenſion. At which day, before our lord the king at Wefminfler, come 
the" defendants in their proper perſon, and the ſaid chief juſtice of the 
Umm Plas likewiſe in his proper perion, and acknowledges his ſeal 
put to the faid bill of exceptions. [The form and ceremony of his doing 
this may de ſeen in the preceding page] 
ceptions, verbatim, © Be it Fenders, 
articularly'and minutely, from the very be 
Vieh the verdickt of the jury: which it wou 
have been already ſufficiently ſpecified. (They are entered upon the rolls 
449 and 530 of the court, of Common, Pleas, in Michaelmas term, 4 Geo, v1 
The defendants (now become plaintiffs in errot) then. alledge, (in their 
faid bill of exceptions) that upon the trial, the counſel for the plaintiff 
| Thath, in order to prove the defendants guilty. of the treſpaſs, gave in 
wvidence, © that an ehe 29th of April 1763, the defendants entered the 

- © plaintiff's dwelling-houſe, ſeliched it, and continued in it four hours ; 
©"Teized and took Leach: into their cuſtody againſt his will and conſent; 
| | tained neil od againft his will and conſent: 
. © for four days :*” which was all the treſpaſs, 8 and. impriſonment, 
© - comitſtted by the 8 or ah of them, „ 


Then they ſet out the bill of ex- 
zinning to the end, concluding 
d be tedious to repeat, as. they 


W hereupon their counſel, 
thereof under the ge- 


and to acquie them 


* 


ff of his action * 


He.“ It recites all the proceedings | 
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neral iſſue above pleaded, gave in evidence and proved, That before th 
« committing of the treſpaſs, the king made a ſpeech from the chron. 


© &c, containing the ſeveral expreſſions ſtated in the ſecond plea 
« defendants; and that afterwards and before the ſuppoſed treſpaſs, , 
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dy the command of the faid carl of Halifax, reltaſed and diſcharged bim 
from that impriſonment : but the, ſaid Dryden Liucb was never carried 
before or examined by the 4 tarl of Halifax. And that the entering 
the houſe of the faid Dryde 
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ther proved, * that the ſaid Diydzh | 
« weekly compoſitions, intitled,”* The North Briton, No, 26.“ And the. 


e inte and deraining in their cuſtod 


of the 


| pa r, intitled, The North Briton, No. 45. &c. was printed and 
iſhed; and that the ſame contained the ſeveral matters ſer forth in 
ſaid ſecond plea: and it was proved on their behalf, that the earl of 
Halifax was, all that time, one of his majeſty's principal ſecretaries of 
ſtate, and one of the privy council; and that information was given t 
him of the ſaid publication of the abovementioned paper ; and the * 
was then ſhewn to him; and that thereupon the ſaid earl iſſued his 
warrant in writing, under his hand and ſeal; directed to Nathan Car 
rington and the Nn who were then four of his majeſty's meſſen. 
gers in ordinary.” And their counſel then produced and gave in evidence 


Pub. 
their 


the warrant aforeſaid, which was in the words and figures followin 
hat is to ſay, © George Montagu Dunk, earl of Halifax, viſcount Sunbury, 


and baron Halifax, one of the lords of his majeſty's mot honourabſe 
privy council, lieutenant-general of his majeſty's forces, and Principal 
ſecretary of ſtate, &c.— Theſe are in his majeſty's name to authorize 
and require you, taking a conſtable to your aſſiſtance, to make fig 
and diligent ſearch for the authers, printers and publiſhers of a ſeditious 
and treaſonable paper, intitled, 'T he North Briton, No. 45. Saturday 
April 23, 1763, printed for G. Kearſly in Ludgate Street, London; and 
them or any of them having found, to apprehend and ſeize, together with 
their papers, and to bring in ſafe cuſtody before me, to be examineq 
concerning the premiſſes, and further dealt with according to law. In 
the due execution whereof, all mayors, ſheriffs, juſtices of the peace 
conſtables, and all others his majeſty's officers civil and military, and 
loving ſubjects whom it may concern, are to be aiding and afting to 
you, as there ſhall be occafion. And for your ſo doing, this ſhall de 
your warrant. Given at &,. James's, the 26th day of April 1762, in 
the third year of his majeſty's reign. Dunk Halifax. To Nathan Car- 
rington, Jab Money, James Watſon, and Robert Blackmore, four of his 
majeſty's meſſengers in ordinary. And it was farther proved on behalf 


of the ſaid defendants, that ſeveral of the /i#e war: ants had been grant 


ed, at different times, from the time of the Revolution to the preſent 
time, by the principal ſecretaries of ſtate, and had been executed by the 
meſſengers in ordinary for the time being; and that the paper in the 


ſaid warrant deſcribed was the ſaid paper ſo printed and publiſhed 28 


aforeſaid ; and that the warrant aforeſaid, before the committing of the 


ſuppoſed treſpaſs, to wit, on the 26th day of April aforeſaid, in the 


year of our Lord 1763, was delivered to the defendants,” to be exe- 
cuted ;* and that they were then three of his majeſty's meſſengers in 
ordinary, and ſtill are ſo.* It was alſo proved, on their behalf, that 
for forty weeks and upwards next before the iſſuing of the aforeſaid 
warrant, certain weekly compoſitions, intitled, Ihe North Britin, 
had been printed and publiſhed on Saturday on every week ; and that 
the aforeſaid paper, intitled, © The North Briton, No. 45, Saturday 
April 23, 1763,” deſcribed” in the ſaid warrant, being one of the (aid 
weekly compoſitions,” was printed and publiſhed before the iſſuing of 
the faid warrant,” 10 toit, on the 23d day of April 1763; and that after 
the iſſuing of the abovementioned warrant, and before the committing 
of the faid ſuppoſed treſpaſs, to wit, on the 28th day of April, in the 
year aforeſaid, the defendants were informed by Nathan Carringtm, 
one other of the meſſengers in the ſaid warrant named, and one of the 
perſons to whom the ſaid warrant was directed, that from the informa- 


tion he had received, he was of opinion, that the ſaid Dryden Leach, 


who then and long before was, and ſtill is a printer in the city of 
London aforeſaid, was the printer of the ſaid weekly compoſitions, in- 


titled, * The North Briton ;” for that he the ſaid Carrington had been 


informed that one Mr. Wilkes, a perſon ſuppoſed to be the author of 
the ſaid weekly compoſitions, had been ſeen frequently to go into 
the ſaid Mr, Liach's houfe; and that an old printer, whoſe name he the 


ſaid Carrington did not mention to the defendants, had told him, that 


the ſaid Mr. Lach was the printer of the ſaid compoſitions ; and that 
thereupon the defendants took to their affiſtance à conſtable, and with 
the conftable entered Leach's dwelling-houſe (the door being open) 


© to ſearch for the ſaid! Leach and his books and papers; and to bring 
« him, together with his books and papers, in ſafe cuſtody, before the 


ſaid car] of Halifax, to be examined concerning the premiſſes, and to 
be further dealt with according to law; and upon that occaſion did 
ſearch the ſaid houſe, and neceſſarily continued therein for the ſaid ſpace 


four hours. And-it was further given in evidence and proved, on the 
art of the ſaid: defendahts, * pt | 
did find Leach in the ſaid houſe, and did alſo then find a new!y-printed 
© beet, N 

© titled, * The Nerth 2 | 
the ſaid weekly compoſitions, intitled, The North Briton, No. 2. 


hat upon that fearch, the defendants 


a copy of ohe of the ſaid weekly compoſitions, in- 
North Briton, No. 1.“ and part of a copy of another of 
ſheet Was printed b the ſaid Dryden Leach.” And it was fur- 


whi | 
Teach did alſo print one of the faid 


defendants, with the affiftance of the conſtable, did ſeize and take into 
their cuſtody the ſaid Dryden Leach, in order to bring him in ſafe euſ- 


tody before the ſaid earl of Halifax, to be examined concerning the 
premiſſes ; and on that occaſion did keep and detain him in their 


cuſtody for the ſpace of four days; at the end of which time, it ap- 
pearing by the examinations of divers perſons then taken, touching the 
author, printer and publiſher of the ſaid paper, that the ſaid Dr ydmn 
Leach was not the author, printer or publiſher thereof, the defendants, 


Leach, and ſearching the ſame, and taking 
him the faid Dryden Leach in the 


5 


manner add on the occaſion herein before ſtated,” were the whole of the 


Is treſpaſs, aMault and impriſonment, committed by the ſaid defendants 
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cor any of them.” But it was proved on the part of the ſaid Dryden 
chat he was not the author, printer, or publiſher of the ſaid paper, 
«titled, * The North Briton, No. 45.” in the ſaid warrant mentioned, 
«nor of any other numbers of the ſaid weekly compoſitions, except as 
before ſtared.” Whereupon the counſel for the defendants inſiſted be- 
fofe the ſaid chief juſtice, that the ſaid ſeveral matters ſo produced and 
en in evidence on their part as aforeſaid, were ſufficient, and ought to 
namitted and allowed as deciſive evidence to intitle them to the benefit 
of the ſtatute of 24 Geo. 2. intitled, An act for rendering juſtices of the 
© neace more ſafe in the execution of their office, and for indemnifying 
konſtables and others acting in obedience to their warrants ;* and that 
therefore the ſaid Dryden Leach ought to be barred of his aforeſaid action, 
and the (aid defendants acquitted thereof. And thereupon the ſaid de- 
ſendants, by their counſel aforeſaid, did then and there pray of the ſaid 
chief juſtice to admit and allow the ſaid matters and proof fo produced 
and given in evidence for the ſaid defendants as aforeſaid, to be concluſive 
evidence to intitle the ſaid defendants to the benefit of the ſtatute afore- 
ad, and to bar the ſaid Dryden Leach of his action aforeſaid, But to 
this, the counſel for the plaintiff then and there inſiſted before the chief 
jultice, that the matters and evidence aforeſaid ſo produced and proved 
on the part of the defendants as aforeſaid, were not ſufficient, nor ought 
0 be admitted or allowed to intitle the ſaid defendants to the benefit of 
the ſtatute aforeſaid, or to bar the ſaid Dryden Leach of his aforeſaid 
Aon; and that neither the ſaid defendants, or any of them, nor the 
g earl of Halifax, were or was within the words or meaning of the ſta- 
tute made in the ſeventh year of his late majeſty king James the firſt, in- 
titled; * An act for eaſe in pleading againſt troubleſome and contentious 
« ſuits proſecuted againſt juſtices of the peace, mayors, conſtables, and 
6 certain other his majeſty's officers, for the Jawful execution of their 
« office ' nor of the ſtatute made in the zwenty-fir/t year of the reign of 
the ſame late king, intitled, An act to enlarge and make perpetual the 
« aft made for eaſe in pleading againſt troubleſome and contentious ſuits, 
« proſecuted againſt juſtices of the peace, mayors, conſtables, and certain 
« other his majeſty's officers, for the lawful execution of their office, 
© made in the ſeventh year of his majeſty's moſt happy reign ;* nor of 
the faid ſtatute made in the #wenty-fourth year of the reign of his late 
majeſty king George the ſecond ; nor in any wiſe intitled to the benefit 
of any of thoſe ſtatutes. And the counſel for the ſaid Dryden Leach fur- 
ther inſiſted, that the ſeizure and impriſonment of the ſaid Dryden Leach 
were not made and done in obedience to the ſaid warrant ; nor had the ſaid 
defendants, 'or any of them, in that behalf, any authority thereby, And 
the faid chief juſlice did then and there declare and deliver his opinion 
to the jury aforeſaid, * That the ſaid ſeveral matters ſo produced and 
e proved on the part of the defendants were not, upon the whole caſe, 
« ſyfficient to bar the ſaid Dryden Leach of his aforeſaid action againſt 
© them;* and, with that opinion, left the ſame to the ſaid jury, Where- 
upon the ſaid counſel for the faid defendants did then and there, on 
| behalf. of the ſaid defendants, except to the aforeſaid opinion of the ſaid ' 
chief juſtice; and inſiſted on the ſaid ſeveral matters and proofs as an 
gha bar to the aforeſaid action, by virtue of the laſt mentioned ſtatute, 
And inaſmuch as the ſaid ſeveral matters ſo produced and given in evi- 
dence on the part of the ſaid defendants, and by their counſel aforeſaid 
objected and inſiſted on as a bar to the action aforeſaid, do not appear by 
the record. of the verdict aforeſaid, the ſaid counſel for the aforeſaid de- 
fendarits did then and there propoſe their aforeſaid exception to the opinion 
of the ſaid chief juſtice, and reguęſted the ſaid chief juſtice to put his ſeal 
to this bill of exception, containing the ſaid ſeveral matters ſo produced 
ind given in evidence on the part of the ſaid defendants as aforeſaid, 
cording” to the form of the ſtatute in ſuch caſe made and provided: 
nd thereupon. the aforeſaid chief juſtice, at the requeſt of the ſaid counſe] 
for the abovenamed defendants, did put his ſeal to this bill of exception, 
purſuant to the aforeſaid ſtatute in ſuch caſe made and provided, on 
the tenth day of December aforeſaid, in the ſaid fourth year of the reign 


of his ſaid preſent majeſty, C. PRATT. t.s 


And hereupon the ſaid John Money, James Watſon, and Robert Black- 
mrefay, that in the record and proceedings aforeſaid, and alſo in the mat- 
ters recited. and contained in the ſaid bill of exceptions, and alſo in 
giving the verdict upon the ſaid iſſue between the parties aforeſaid firſt 


wos joined, and alſo in giving the ae aforeſaid, there is manifeſt | / 


ror, in this, that the ſaid chief juſtice, before whom, Cc. at and upon 
de al of the ſaid iflue between the parties aforeſaid firſt above joined, 
A declare and deliver his opinion to the Jur aforeſaid, * Fhat the ſaid 
' ſeveral matters mentioned in the ſaid bill of exceptions, and ſo as afore- - 
* laid produced and proved on the part of the ſaid John Money, James 
* Watſon, and Robert Blackmore, were not, upon the whole of the caſe, 
 lulhcient to bar the ſaid Dryden Leach of his action aforeſaid againſt 
ei; and, with that «pinion, left the ſame to the jury. There is alſo 
Mor in this, that by the record aforeſaid it appears, that the verdid afore- 
Wd was given upon the ſaid iſſue firſt above joined, for the ſaid Dryden 
Laach, ain them the ſaid Fohn Money, James Watſon, and Robert Black- 
We whereas, by the law of the land, the verdict on that iſſue gr to 


We againſt the ſaid Dryden Leach, There is alſo error in this, that it 

Mears by the record aforeſaid, that judgment in form aforeſaid was 4 

"te laid Dryden Leach, againſt them the ſaid John Money, yn at- 

zand Robert Blackmore : whereas, by the law of the land, the judgment 

Inreſajd opeht to have been given for them the ſaid Fohn Money, James 

42 and Robert Blackmore, againſt the ſaid Dryden Leach, And the 
0 


hid Jö Money, James Watſon, and Robert Blackmore, pray that the judg- 


Peedines aforeſaid, may be reverſed, annulled, and altogether had. for 
wat they may be reſtored to all which they have loſt by 


} G 


Rialion- of the judgment aforeſaid, &. 


N 


live been given for the ſaid John 354. James Watſon, and Robert Black- | 


., for the errors aforeſaid, and others in the record and 


| 


apainſt Three King's M efſengers: 


\ 


a meſſenger was a proper officer, And in that caſe, the 


not be reſtored,.in a ſummary way, on motion, 
| © to ſearch for the papers, and to bring the author before the ſecretary, 


of hearing an 
powers, 


„ hear and determine.” 
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comes here into court, and prays leave to rejoin to the errors aforeſaid, 
before our lord the king, until on the morrow of the Holy Winity, where- 
| ſoever, c. and he hath it, &c, The ſame day is given to the ſaid J. A. 
J. M. and R. B. At which day come the parties aforeſaid in their 
proper perſons : and the ſaid Dryden Leach ſays, * that there is ner, either 
in the record and proceedings aforeſaid, or in the matters recited and 
contained in the ſaid bill of exceptions, or in giving the verdict afore- 
* ſaid, or in the judgment aforeſaid, any error ;* and prays that the court 
here may proceed to the examination as well of the record and pro— 
ceedings, as of the matters aforeſaid above aſſigned for error; and that 
the judgment aforeſaid may be affirmed in all things. 

This caſe was firſt argued on Tueſday the 18th of June laſt, by Mr, 


for the defendant in error. 


Mr. De Grey divided his argument into three points. 


1/7, The defendants had a right to plead the general iſſue, and to give 
the ſpecial matter in evidence, under 7 Jac. 1. c. 5. Or, in other words, 
lord Halifax, the ſecretary of ſtate, was a ju/lice of peace, within the in- 
tention of that act. 

24ly, The evidence was ſufficient to intitle the defendants to a verdict. 
Which will take in both the validity of the warrant itſelf, and the manner 
of executing it, | 

34%, They were alſo intitled to a verdit within the meaning of 
24 Geo. 2. c. 44. the plaintiff not having obſerved the terms required by it. 


Firſt point—Before the ſtatute of 7 Fac. c. 5. a matter of ſpecial juſti- 
fication could not be given in evidence by a juſtice of peace, upon the 
general iſſue pleaded by him, 

The queſtion is—//ho were meant, in that act of parliament, by Juftices 
of the peace. | 

Some perſons were, from ancient times, ſo, by ee; ſome 
ſpecial commiſſion ; ſome, by corporation-charters ; ſome, 
ſome, by preſcription. 

In the time of Edward the third, other perſons were authorized to act 
within particular diſtricts. | | 

But the great officers of ſtate had the juriſdiction, as incident to their 
offices. So had, in ſome degree, coroners and other inferior officers. © 


are ſo by 
by tenure; 


ciently as to be cozval with the crown itſelf, | { 
A ſtatute in Edward the firſt's reign ſays, *.* Deſouth le Pe- * V. Artic, 

© 1it Seale, ne iſſera deſormes nul briefe que touche le common yy I-44 

* ley.” And lord Coke, in his comment upon it, in his 2 Inſt. my eee: 

556. calls it the Signettum, the king's ſignet, which at the 

making of that ſtatute the king had; and ſays—* This ſcale is ever in the 

* cuſtody of the principal ſecretary : and there be four clerks of the ſignet 

attending on him.“ . | 
This ſeal is as ancient as the crown; and the officer that keeps it, as 

ancient as the ſeal itſelf : and he is an officer well known, and recognized by 

many acts of parliament; and the king's warrants are counterſigned by him. 
In caſes of treaſon, and of felony, the courts of law recognize his àutho- 

rity: and there js equal reaſon for it, in caſes of miſdemeangur ; which 

equally affect government, and diſturb the public peace. | 
A eli ious libel is an offence againſt government and the public peace; 

and effectually undermines government. | 


prevent the violation of it, and to bring the offenders to juſtice ; and it 
is neceſſary that he ſhould be inveſted with this power, in order to enable 
him to execute this his 47 \ 


The caſe of Rex v. Kendal and Roe, 1 Salk. 347 +. has ſettled + v. 5 Mod, 
this point, as to treaſon ; for it was there holden, * that Wo 4 
* ſecretaries of ſtate might commit for ſuſpicion of treaſon, vol, 4, IS 
© as conſervators of the peace did at common law; and $54. atid 
that it was incident to the office, as it is to the office of Om 
© juſtices of peace, who do it ratione Hei. And the com- * W 
mitment to a meſſenger was there holden good. | | 6, and 126 
In the caſe of the Queen v. Derby B. R. 1709. 10 Ann. þ for 1 

| publiſhing a ſcandalous and ſeditious libel called The Ob- Fo — 
ervator- the two points abovementioned were admitted by R 
Mr. Lechmere, who was counſel for the defendant, He agreed, the 


power of a ſecretary of ſtate to commit for treaſon or felony; and. that 


court held the 
warrant good and legal. jr" cy 35 
In theTaſe of Rex v. Zarbury, M. 7 G. 2. 1733, who was arreſted and 


* 


4 


committed by warrant from a ſecretary of ſtate; and His papers ſeized, 


which he applied to have reſtored z lord Fardivicke held, that they could 
The warrant there was, 


ang 


© of ſtate,” | ME | | 
The ftatute of 1 F. 3. enacts, for the better keeping, and mainte 
© nance of the peace, good men and lawful ſhall in every county be 
© aflipned'to keep the peace." ß 4 

The 18 E. 3 flat. 2. c. 2. is the firſt ia 


a+ 


determining: 34 E. 3. c. 5. enlarges their 


of © Juſtics of the peace,” Their commiſſion impowers them © 4 % _ 
to Th the peace; and alſo contains a _4j//inf clauſe (to oo yt, 
Therefore, the old conſervators of the peace /ill remain. They have 

alſo power to hear and 2855 as juſtices. * 
peace too, by their commiſſion, as well as by common law ; and they 


may likewiſe by the common law, without any ſpecial commiſſion. or . 
laſt aſſertion, he cited... | 


Kelyng 76. | 


warrant, uſe force to ſuppreſs rebels.” For whic 


Lan hereupon, the ſaid Dryden Leach, in his proper perſon, voluntarily 
Ver. XI. . 1 e D 


4 5 . Te 


: 45 5 
8 


Solicitor General De Grey for the plaintifts in error; and by Mr. Dunning 


The ſecretaries of flate muſt have had it as incident to an office, ſo an- 


A ſecretary of ſtate is a centinel for the public peace: it is his duty ta | 


ute that gives the judicature 
he 2 H. 5. c. +. calls them by the expreſs name I V. Stat, 1, : 


hey are wardens of the ; 
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The ſtatute of 7 Fac. I. c. 5. (about pleading the general iſſue), means 
to protect ail that act as conſervators, or wardens, or juſtices of the peace, 


as well as thoſe that act under ſpecial commons. 


* 


The act of 2 Ph. and M. c 18. (relating to corporation: juſtices) calls 

f  Fuſlice of peace 
is not a {trict technical name: they may be called Cuſlodes pacis. In. 
Title, Fuftices de Peace, it is ſaid, * That an indictment 
© taken before them, naming them Cuſlodes pacpr, and not Juſtices of the 
„peace (as the ſtatute names them) is a good indictment: for it is all 
© one.” It is not material how the appointment is made. The ſtatutes 
mean to include 4 confervators of the peace: they may all now plead 
the general iſſue, and give the ſpecial matter in evidence, The act of 
7 77 I. c. 5. does not indeed extend to any juſtices fitting in ſeſſions it 


them * Commifſirers for the conſervation of the peace.” 


2 Rol. Abr. 95. 


only extends to them in their ingle juriſdiction. 


he ſtatute of 11 H. 6. c. 6. that ſuits and proceſſes before juſtices 
© of the peace ſhall not be diſcontinued by new commiſſioners,” is no 
exception to this rule: neither is 2 H. 5. Hat. 1. c. 4. Y 2. that juſtices 
of the peace of the quorum ſhall be reſiant in their ſhire; (except lords 


named in the commiſſion, Sc. Cc. 


Acts of parliament ſhall be taken with latitude, and extended to caſes 


within the * 5 and calling for the ſame remedy. Plowd, 366. lord 
Zouch's caſe. Cn. 


ment 20. Wentwarth's office of executors 67. Sir 7. Jones 62. Plummer v. 
Whit, heat 0 | | 


The rule about * ſeveral particulars of an inferior nature being enu- 


© merated, excluding thoſe that are of a higher nature and not enume- 
0 3. 2 . . . | . ow. + 
© rated,” will not hold here. This act is not done as a higher officer; 


but only as a juſtice of peace, 


to all gaolers. In Moor- 845. Phelps v. Winchcombe, it was reſolved, 
+ © that a deputy conſtable may, by the equity of the ſtatute of 7 J. 1. c. 5. 
© plead the general iſſue.” | | | | 
Perſons acting for preſervation of the public peace ought to be protected: 
and theſe old conſervators of it are more reaſonably intitled to protection, 
than other perſons are, e 


Second point---If the ſpecial matter may be given in evidence, then the 
queſtion will be, Whether this matter given in evidence would, if it had 
been pleaded, amount to a juſl. fication. 


It is obſected, that the Warrant is not legal; and that it was ill exe- 


© "euted.” 


1/f, As to the warrant itſelf. No ſuch action has ever been brought 


upon theſe warrants, by perſons apprehended by virtue of them: or, at 
leaſt, there is none upon record. | 

It is ſaid, * that this warrant is 20 extenſive in the deſcription of the per- 
© ſon: and that it has been abuſed.” | ; 
Anſwer -The power is not illegal: and the as + of it is no objection 
to the warrant itſelf, Such warrants are agreeable to long practice and 
age. | 5 
W batever the preſent determination may be, in point of law, it will be 
in the breaſt of the /zgi/lature to ſet it right. | 

In the Bewdley caſe, reported 1 Peere Williams 207. (Regina v. Balli- 
von, Cc. of Betod ey) a conſtruction of an act of parliament contrary to 
the words of it was allowed, founded upon only ſeven years practice. In 
Comberb. 342. The India Company v. Stinner---where the warrant was 
granted before any default; Holt ſaid, that the pratice having been, in 
7 caſe of taxes, to grant a conditional warrant to diſtrain, Communts error 
6 facit jus.“ * | | 


The power of juſtices of peace to commit before indictment,” ſtands | 


ſupported only by practice and uſage. In 6 Mod. 178. Regina v. Tracy, 
Holt Ch, J. ſays, „Form 


has uſage and 5 Aceciams, Duo minus, new trials, &c, 
The greate 


reateſt eminetiee: whereas, if they were not legal, the perſons appre- 
ended upon them ought to have been diſcharged. For which he cited, 
1 Hale Hift. P. C. 578. The court will not make orders upon illegal 


warrants: conſequently, they ſaw no objection to them. Even the 5 08 — 


eſt friends to the Revolution have not objected to theſe warrants. 
whence it muſt be inferred, that no objection lies againſt them. 
On 6 Juh, 1641, in the caſe of Sir John Elliott, Cc. the houſe of 
commons reſolved, that it was a breach of privilege : but they did not 
vote it Illegal. LS = 5 
Lord 
6 wrmime tg?” :. 75 
In treaſon, it will ſcarce be objected to; nor in felony. „ 
In Miſs Blandy's caſe, her bureau was broken open: and her papers 
ſeized; and given in evidence, N VC 
Indecent prints or books may be ſeized by a magiſtrate: and they often 
Evidence taken from felons or other criminals may be produced 5 25 
them; though a criminal ſhall not be compell:d to produce ſuch evidence 
againſt bimſe'f. 12 ; LE N 1 ; n L * wk 4 "= 
It is ſaid, © that this warrant'is illegal, becauſe it is general, to take up 
© the author, printer, or publiſher,” But it is legal to iſſue and execute 


From 


a warrant. againſt a perſon unknown, but only deſeribed.” Indeed the ma- 1 


iſtrate iſſues it, and the officer muſt execute it, at their peril. And though 
he warrant includes ſcizing the 2 ers, yet that part of it has not been exe- 
. cate; and the bare inſertion of it mall not affect the officer, who executed 
the other part of the warrant. A | 


The facts are theſe . A warrant was directed to four meſſengers : Car- 


. ＋ one of them, is informed, ** that Leach was the printer: and that 
he reputed author was frequently at Zeach's houſe. The other three 


1 FP A 
* * 


Aion of falſe Imprifomment by Dryden Leach, 


tt. 24. b. 10 C. 101. b. B-aufage's caſe. Plawd. 147. 
Nen v. Studd. Plowd. 36. Platt v. The ſheriffs of London. Bro. Parlia- 


The biſhop of Norwich being named, ex- 
tended to all biſhops: ſo the warden of the Fl:et being named, extends 


| Prmerly, none could be taken up for a mifdemeanor, | 
© till indictment found: but now the practice all over England is other- 
© wiſe.” And per Hale, That practice is become a law.“ So likewiſe | 


judges have bailed perſons taken up upon theſe warrants ; | 
and they have not been objected to, by either courts, or counſel of the | 


ardwicke, in Earbury's caſe, only ſaid, * He would not then de- | 


[Aevrgxy, 


tvs on this information. And this information was not groundle(; f 
they found a ſheet of another number, wet and juſt printed, They we 
him up, and carry him to lord Halifax's office; who was not then ; 
leiſure to examine him: but when he did examine him (four days We 

he diſcharged him, Here was probable cauſe for taking him up, V 

A juſtice of peace having juriſdiction, may grant a proper warrant 
probable cauſe: and miniſterial officers (conſtables, &c.) are not to be 5 
fected by the illegality of the warrant, in other parts of it. This Warta b 
was executed honeſtly, and upon a probable cauſe. 1 


1 


Third point---The plaintiff's action is ſufficiently barred by 24 6 
r. 44. for want of obſerving the terms required by it. They neithe, 
proved notice, as the third ſection requires; nor made the demand required 
by the ſixth ſection, 

The defendants have acted in obedience to the warrant of a maoiftr,y 
who is a juſtice of peace within the meaning of this act; and by his Ki 
der, and in his aid. 

The only doubt is, Whether the action is brought for any thing don 
© in obedience to the warrant; or not.“ — 

The defendants have obeyed it, to the beſt of their power. 

However, as they have acted under colour of the warrant, meaning to 
obey it, they are not anſwerable, although they may have erred in the 
execution of it. They are protected by this act, if they have acted bong 
fide ; even though the warrant and the exccution be illegal. They are 
| 1 to judge of arduous points of law: the ſtatute means to protect them 
rom it, 

2aly, The previous ſtep to bringing this action was not taken; viz. the 
| demanding a peruſal and copy of the warrant, and ſhewing a refuſal of it, 

If there was a fault, or negligence, or miſtake in this proceedins, the 
fault was in the magiſtrate: there was none in the officer, who executed 
be. Ana the requiſite ſteps have not been taken, in order to maintain 
the ſuit. | 

T herefore the plaintiff is barred of this ation, 


Mr. Dunning, contra---for Mr. Leach, the plaintiff below. 


The firſt queſtion is, Whether this be a caſe within 24 G. 2. c. 44, 
Which queſtion will involve the queſtion, * Whether it be within the acts 
"XX r 21 7. 1. 6. 12. | 

All theſe ſtatutes, being in pari materia, muſt receive the ſame conſtrue- 
tion: and they are all unapplicable to the preſent caſe. 

He then made three ſub · diviſions of his firſt queſtion : viz. 

½, Whether lord Halifax, being ſecretary of ſtate, is a conſervator ot 
juſtice of peace, within the true intent and meaning of the act of 24 G. 2. 
C. 44» « | f 
adh, Whether the defendants are conſtables, headboroughs, or officers, 
Se. within the intent and meaning of that act. | 
34h, Waether this action is brought and properly purſued, within 
the true intent and meaning of it; and for a matter done in obedience to 
the warrant. 

Firſt point---Lord Halifax is net a juſtice of peace within 
24 G. 2. He is not ſo by commiſſion : he is not fo, as incident itt. 
to his offices, either of ſecretary of ſtate, or of privy counſellor. 

But it has been ſaid, * He is a conſervator of the peace; and thercfors 
within the meaning of the act.“ . 

I deny the principle, and alſo the concluſion. I admit the caſe of Nerv. 
| Kendal and Roe; though the reaſons of it do not appear: but I ſubmit to 

the 1 of it, That a ſecretary of ſtate has a power to commit for 
* high. treaſon.” | | 

Serjeant Hawkins's reaſons do not ſupport his aſſertion : and J deny that 
a ſecretary of ſtate is a con/ervator of the peace. He has only a power of 
committing for high treaſon, as conſervators of the peace had in other caſes: 
and Kendal and Roe's caſe carries it no farther. The court never meant 
to reſolve any thing further, ml 

All the crown-writers are ſilent on this ſubject of a fecretary of fiate's 
having this juriſdiction. None of them even hint that a ſecretary of ſtate 
IS a me get of the peace. Staundford, Fitz-Herbert, Lambard, &c, fay 
no ſuch thing. | . 

N Lander gives the I/ of thoſe officers who are conſerva- V. Lib. 
tors of the peace: but there is no mention therein, of ſecre- 7 bib ,. 
taries of ſtate, Serjeant + Hawkins copies the ſame liſt, j 92. 
without adding ſecretaries of ſtate. e 

There is no proof or pretence that the conſeryatorſhip of the peace 1s 
incident to their office ; nor is there any uſage, to ſupport ſuch a notion. 
Their claim of a power to grant ſuch warrants as the preſeat one, is not 
pretended to be older than the Revolution. 3 

If they were juſtices of the peace, or conſervators of the peace, they 
would be bound to execute the powers given to juſtices, or reſiding in con- 
| ſtables ; and they would be ſubject to the control of this court. 
| | The offices are different in creation, conſtitution, and execution. 

| The very language of the warrant ſhews that the ſecretary of ſtate did 
not conſider himſelf as a juſtice, confervator, or conſtable. 

This ſtatute is not te be extended beyond the letter of it: it is not within 

the maxims or reaſons of extenſion of acts of parliament. 

* It is neceſſary to conſider the former ſtatutes of 7 F. 1. c. 5. and 217. . 
c. 12. (Both of which he rehearſed and obſerved upon ). 


— 


* 


reaſon to add others not there enumerated ; the rather, as the enumen- 
tion begins with perſons inferior to ſecretaries'of ſtate, ' Neither is there 
any ground to imagine that the legiſlature intended to include ſecretaries 
of ſtate within their proviſion, The preamble ſhews rather the contra). 
The line drawn between thoſe enumerated and thoſe omitted, ſhews the 

ſame thing. The perſons intended to be protected, are perſons bonnd to 
act, and acting for the public good, withaut'reward; not great office! 


| wich great ſalaries, who are not lawyers and are not bound'to act. The 
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Here is only information from one of their own body, © that the author 


perſons introduced by the ſecond act (church-wardens, ſworn- 
awerſeers, Sc.) are perſons within the miſchi-f of the former: yet 
were net virtually included in the former, and are therefore parti- 


mer, 
eren bey 


larly named in the Jatter, 444 | | 
"This latter explanatory act omits, nevertheleſs, to name ſecretaries of 
ates But conitables are within the letter: and it extends to no others. 
and he referred to 4 11/1. 175, and the two marginal notes there; one 

* RRP and the other, on 2. A 
1 2 all which premilles he argued, that theſe acts of Fac, 1. are nt to 
de exiended beyond the letter; and :f they were, yet there is no realon to 
extend them to ſecieraries of (tate, as nat being within the ſame inconve- 
ee reaſon is there to extend that of 24 G. 2. c. 44. the le- 
illature had ſo intended, they would rt have con fi iel it tO juflices of the 
we, a ſpecies of magiſtrates well known and underitood in our law. 
780 much for the noble 1% d. 5 
As to the meſ/ingers---They do not fal! within the words or 
ys meaning of the act of 7 F. 1. c. 5. which is confined to of- 
rs who are perſons known in our law, and hound to execute the warrant 
of a juſtice of peace; an office of burthen, not of profit; and incapable 
to diſtinguiſh the preciſe limits of a Juriſdiction, ; 

There is no reſpect in the cafe oi the king's meſſengers in ordinary; who 
are perſons unknown in our law, and mere volunteers in executing warrants 
of juſtices. i 

The words, other efficers, &c.” mean borſholders, te, officers of the 
ſame fort as conſtables and tithingmen ; not king's meſſengers. Theſe per- 
ſons cannot be conſidered as aiding and afliſting the conſtables. The 
warrant and the fact are quite the reverſe: the conſtables are directed to 
aliſt them. They do not act under the command of a juſtice of peace, 
or in his aſſiſtance. 7 

This warrant is not under the hand and ſeal of a juſtice of peace. 
Therefore the act does not protect the defendants. 

un. Nor is the act done in obedience to this warrant. The War- 

| rant was © to apprehend the author, printer, or publiſher : 
but they have executed it upon a perſon who was not the author, printer, 
or publiſher, Conſequently, as they have not acted wnder it, tney can't 
be protected by it. dps : 

It is ſaid, © that a deſcription is equipalent to naming the perſons; and 
© that here is a ſufficient deſcription,” | | 

But the de{cription of an Hence is no deſcription of the perſon offend- 
ings and this is only a deſcription of the offence. 155 ; 

The obedience to the warrant is the condition of the protection which the 
act gives to the officer, Therefore, the condition failing, the protec- 
tion does not take place. 3 | 

Here is no probable cauſe, nor any reaſon for juſtifying the officer under | 
a probal le cauſe, It is not like the caſes of apprehending traitors or ſelins. 


© of the paper had been ſeen going into Leacb's houſe; and that Leach 
© was the printer of the compoſition in general ;* not of this particular 


aper. 9 
= though neither this hearſay-information was in itſelf true; nor 
would the conſequence follow, if it had been true; yet they thereupon 
arreſt and impriſon an in, man, Therefore theſe men themſelves are 
to anſwer tor doing this: nat the perſon who 7/ued the warrant, The 
warrant did not command nor authorize them to do what they have 
done. It is neceſſary for them to ſhew an acting in obedience tv the war- 
rent; otherwiſe they are not within the protection of the act. In proof 

of which, he cited two caſes ; one by the name of“ Latoſon v. 
*Or Daw- C; and the other a Norwich caſe, where a bailiff had 
* executed the warrant out of the proper juriſdiction. 

Upon theſe authorities, upon the reaſon of the thing, and upon the 
words of the act, the officer is not intitled to the protection of the act; 
nor needs the juſtice be, made a party, but where the officer acts in 
obedience to the warrant : acting ander colour of it only, is not ſufſi- 
cient. | | 

Beſides, the party apprehended was not carried before lord Halifax, or 
dealt with according to law. Surely, this was the act of the officer ; not 
of the perſon who ſigned the warrant, And no teaſon is given, ſtated, 
pretended, or even exiſted, why this matter was ſo tranſacted. Therefore 
there was no probable cauſe or reaſon whereupon to ground a juſtification 
of this their conduct. : 

$0 that, even allowing the ſecretary of ſtate to be a juſtice of peace, and 
the officers to be conſtables ; yet the action lies againſt the plaintiffs in 
error, who have acted in this unjuſtihable manner. : 

It appears therefore, that even if they had a defence upon the merits, 
they have not properly pleaded it. However, in fact they had no defence upon 
the merits; the plaintiff Leach was neither author, printer, nor publiſher 
ef the paper; nor at all within the deſcription of the warrant. 


But the warrant itſelf is illegal. It is againſt the author, printer, and 
publiſher of the paper, generally, without naming or deſcribing them; and 
not founded on any charge upon oath: it is allo, to ſeize his papers; 
that is, al} his papers. | 

No juſtice of peace has power to iſſue ſuch a warrant. Therefore lord 
Halifax Could not do it as a juſtice of peace. Nor is there any pretence 
age to ſupport ſuch a claim of doing it as ſecretary of ate, further back 
tan the Revolution. 1 LR | NA 

It lies upon them, to prove their claim, and to few their authority. 

The practice of a particular magi/trate cannot control the law. Com- 
ins error is not, in this caſe, ſufficient to make law. It is the duty, and 
Ut therefore, doubtleſs, the inc/ination of the court, to ſtop the miſchief, - 
pon as it is complained of to them. e | 

IF author, printer, and publiſher,” without naming any particular perſon, 
ſufficient in ſuch a warrant as this is; it would be equally ſo, to iſſue 
et generally, © to take up the robber or murderer of ſuch a one.“ 


again Three King's Meſſengers. 


the officer to be judge of the matter, in the place of the perſon who iet 


ö 


ls 1s no deſcription of the per/on ; but only of the Hence it is making | 
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the warrant, Such a power would be extremely miſchievous, and might 
be productive of great oppreſſion. 

To raniack private ſtudies in order to ſearch for evidence, and even 
without a previous charge on oath, is contrary to natural jaſlice, as well as 
to the liberty of the ſubject: and it is as uſeleſs as it is cruel, in the caſe 
of /ibels; becauſe it is the publication only that makes the crime of a 
libel, 

To ſearch a man's private papers ad libitum, and even without accuſation, 
is an infringement of the natural rights of mankind. And this is a war- 
rant, to*leize all a man's papers,” without any particular relation even to the 
crime they would /rppoſe him chargeable with. 

No caſe of this ſort has ever undergone judicial diſcuſſion and determi- 
nation, And as the court does not interpoſc in caſes not objected to, no 
arguments can be drawn from ſuch as pafled /ub jilentio, or were never 
objected to. 

All the writers upon the crown-law ſay, © that there muſt be an accu— 
« ſation ; that the perſon to be apprehended muſt be named; and that the 
* officer is nat to be left to arreſt whom he thinks fit.” For which, he vouched 
Hale Hijl. P. C. iſt part, p. 580 and 586, and Hiwkins's P. C. Book 2. 
c. I;. § 10. p. 81 and 82. 

How it is left to the 
ſuſpects, 

Lord chief juſtice Scroggs was impeached for iſſuing ſuch warrants as 
this is. 

Therefore he prayed judgment for the deſendant in error. 


Meer, to take up any perſon whom he bimſelf 


Mr. Solicitor General De Grey, in reply, on behalf of the plaintiffs in 
error. 

A ſecretary of ſtate is an officer by pre/criptien; and his office muſt be 
as ancient as the office of the perſon to whom he 1s ſecretary: for he is and 
always has been an officer neceſſary to the crown ; and the conſtitution al- 
ways required the ſupport of this office. And as this power to commit 
for treaſon depends upon preſcriptive right and the nature of bis office; fo 
likewiſe it does, in all caſes of preſerving the public peace. 

In the caſe of Kendal and Roe, the power, in treaſon, was acknow- 
ledged. In Darby's caſe, it was recognized, in fel-my, In Errbury's 
caſe, {where the warrant was general, as this is,) he was continued on 
his recognizance, A ſecretary of ſtate has theſe powers, upon the foun— 
dation of preſcription z not on qur law- books: and he has, equally, the 
power in him; whether he does or does not exert it in low and common in- 
ſtances. I ſuppoſe he is as compellable to act, as a conſervitor of the peice 
formerly was, before the acts of parliament which give power to juſtices 
of peace, | | | 

Charter-juſtices can ſcarce be called commiſſion-juſtices: and yet theſe 
ſtatutes extend to them, | 


A & juſtice of the peace* means a conſervator, a warden of the peace. 


Therefore there was no need to name ſecretaries of fate, in the acts of par- 
liament: they were included, with:ut naming them particularly, 

The marginal note in lord Coke is no authority. However, theſe of- 
ficers are named in the text, and certain others his majeſty's officers.” 

This action is brought for what was done. in obedience to the war- 
rant; which the officer was olige to execute, in the beſt manner he could. 

If there is any fault, it is in the mazi/rate: he ſhould have deſcribed 
the offender with greater certainty, 
beft of his ability; he is juſtified, and acts in obedience to his warrant. 


Here the officers did ſo they were reaſonably ſatisfied, that Leach was the 
the printer.” And on ſearch, this probable cauſe was encreaſed to a higher de- 


gree: for, they found another freſh ſheet of the ſame work, juſt printed 
off, and wet, They detained him on occgſin of his being to be carried 
be fore lord Halifax, to be examined. Ihe officers have nothing to do 
with his examination: that was the affair of Jord Halifax; and if he diſ- 
charged the perſons apprehended and brought before Him, without exami- 
nation, it was the better for them. | R 
In Vaughan 111. Stiles v. Sir Richard Coxe and others, —it was deter- 
mined, that the defendants ſhould have the benefit of the act; becauſe 
they acted by colour of the warrant, _ 24 As 1 
As to the warrant itſelf—it is objected, that there is no charge upon 
© oath,” But there was no occaſion, he ſaid, for it: and to that purpoſe, 
he cited the Queen v. Darby [v. Forteſeue 141.] Rex v. Carbury, Mich. 
7 C. 2. and 1 Hale H. P. C. 582. where it is laid down, that 


tis convenient, though not always neceſſary, to take an information upon 


© oath of the perſon that deſires the warrant.? | 
It is objected, © that thig warrant is not authorized by any length of uſage." 


But the yſage, as here ſtated, is ſufficient: and it muſt be taken to 


be coeval with the office, The bill of exceptions indeed only takes it up 
from the Revolution; aſſerting that it has been ſo eyer ſince that time: but 
the falls go up to the Reſtoration ;z and none of a different form were pro- 
duced, prior to the Revolution. | 


As to ſeizing paper;—it is difficult” indeed to draw the exact line, But 


it is certainly neceſſary, in ſome degree: and no inſtance is produced, of 
ſuch warrants having ever been abuſed as inſtruments of oppreſſion. | 
He concluded, upon the whole, 
his action, | 


If the executing officer acts to the 


that the plaintiff had no right to bring 


Lord Mansfield! ſuppoſe, this is intended to be argued again, | Hows 


ever, I will ſay ſomething, at preſent, upon it. 

A bill of exceptions ſuppoſes the evidence true; and queſtions the com 
petency or propriety of it, | wi 

Whether there was @ probable cauſe or ground of ſuſpicion,” was a 
matter for the jury to determine: that is not now before the court. 
* Whether the defendants detained the plaintiff an unreaſinable time.” 

But if it had been found to have been a reaſonable time; yet it would 
be no juſtification to the defendants; becauſe it is Rated, *that this man 
© was neither author, printer 
have taken up a man who was net the ſubject of the warrant, _ 11 
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law, is to be conſtrued within the ſtatutes of Fames the firſt, and of the 
late king,” | | ; 


a, The three material queſtions are iſt. © Whether a ſecretary 
. of flate acting as a conſervator of the peace by the common 


The protection of the officers, if they have ated in obedience to the 
warranty is conſequential, in caſe a — of ſtate is within theſe ſtatutes, 
| As to the arreſt being made in obedience to the warrant, or 
2d Queſtion. only under colour of it and without authority from it—this 
queſtion depends upon the cn/rudion of the warrant z whether it muſt 
not be conſtrued to mean * ſuch perſons as are under a violent ſuſpicion of 
„being guilty of the charge; (for they cannot be conc/ufively conſidered 
as guilty, till a/ter trial and conviction.) The warrant itſelf imports only 
uſpicion ; for, it ſays, —* to be brought before me, and examined, and 
© dealt with according to law:“ and this ſuſpicion muſt eventually depend 
upon future trial. Therefore the warrant does not ſeem to me, to mean 
concluſive guilt z but only violent fuſpicion. If the perſon apprehended 
ſhould be tried and acquitted, it would ſhew *© that he was not guilty }” 
yet there might be ſufficient cauſe of ſuſpicion, 
Mr. Dunning ſays, very rightly, that to bring a perſon within 24 C. 2. 
© the act muſt be done in obedience to the warrant.” _ 


The laſt point is, whether this general! warrant be 


30. Queſtion. 6 good. | ; 

One part of it may be laid out of the caſe: for, as to what relates to 
the ſeizing his papers, that part of it was never executed; and therefore it 
is out of the caſe, 

It is not material to determine, © whether the warrant be good or bad; 
except in the event of the caſe being within 7 J. 1. but not within 
24. G. 2. | 

"At preſent—as to the validity of the warrant, upon the ſingle objection 
of the incertainiy of the perſon, being neither named nor deſcribed—the com- 
mon law, in many caſes, gives authority to arreſt without warrant; mor 
eſpecially, where taken in the very act: and there are many caſes where 
particular ads of parliament have given authority to apprehend, under 
general warrants ;z as in the caſe of writs of affiſtance, or warrants to take 
up looſe, idle, and diſorderly people. But here, it is not contended, that 
the . common law gave the officer authority to apprehend ; nor that there is 
any ac? of parliament which warrants this caſe. 

Iherefore it muſt ſtand upon principles of common law, | 

It is. not fit, that the receiving or judging of the information ſhould be 
left to the diſcretion of the officer. The magi/trate ought to judge; and 
ſhould give certain directions to the officer, This is ſo, upon reaſon and 
convenience. | 
Then as to authorities Hale and all others hold ſuch an uncertain war- 
rant void; and there is no caſe or book to the contrary. 

It is faid, * that the uſage has been ſo; and that many ſuch have been 
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tgitata et approbata; and which, after a long continuance, it would be mir. 
chievous to overturn. 9 | 

This is only the uſage of a particular office, and contrary to the uſage of all 
other juſtices and conſervators of the peace. | 

There is the 4% reaſon for regarding this uſage ; becauſe the form of 
the warrant probably took its riſe from a poſitive ſtatute ; and the forme, 
precedents were "x nas followed, after that law was expired, 

Mr. Juſtice Milmot declared, that he had no doubt, nor ever had, upon 
theſe warrants: he thought them illegal and void. 

Neither had the two other judges, Mr. Juſtice Yates, and Mr, Tuſtice 
Aſton, any doubt (upon this felt argument) of the illegaliiy of them: for 
no degree of antiquity can give ſanction to a uſage bad in itſelf. And the 

eſteemed this uſage to be ſo, They were clear and unanimous in opinion 
that this warrant was illegal and bad. | ; 

Lord Mansfield---Let it ſtand over for further argument. 


The caſe ſtanding in the paper, on Friday the 8th of November, 176s 
for farther argument | ; 

Mr. Yorke, attorney-general, was now to have argued on behalf of the 

plaintiffs in error; and begun to enter into his argument: but when he 
came to mention the two caſes cited by Mr. Dunning, both of which were 
determined before lord Mansfield, upon 24 G. 2. c. 44. one of them at 
Norwich, ſummer aſſizes, 1761; (where damages were given); 
the other “ of them, on a warrant under the vagrant act of 
17 G. 2. (where his lordſhip held, that the defendant ought 
to ſhew that the officer had acted in obedience to the warrant ; 
and he did ſo;) he ſeemed to intimate that this objection 
© of their not having done ſo, in the preſent caſe, was too great a diffi. 
culty for him to encounter; and therefore reſted the matter where it was, 
without proceeding any further in his argument. 5 

Lord Mansfield remembered both theſe caſes; and ſaid, He ſtill con- 
tinued of the ſame opinion. 

Where the juſtice cannot be liable, the officer is not within the pro- 
tection of the act. The caſe in Middieſex concludes exactly to the preſent 
caſe. For, here the warrant is to take up the auther, printer, or publiſher ; 
but they took up a perſon who was neither author, printer, nor publiſher : 
ſo, that caſe was a warrant © to take up a diſorderly woman ;* and the defen- 
dant took up a woman who was not ſo. 

And he held the ſame opinion now, he ſaid, as he did before, in the caſe 
at Norwich. ; 

This makes an end of the caſe: for, this is a previous queſtion ; and the 
foundation of the defence fails. : BER, 
The conſequence is, that the judgment muſt be affirmed, 


7 Dawſon or 
Lawſon, v. 
Clarke. 

1 ante. 


The other judges aſſenting, the rule of the court was, that the judg« 
ment be affirmed. | | 


© ;flued, ſince the Revolution, down to this time.” 
But a »/age, to grow into law, ought to be a general uſage, communiter 


P JuDGMENT AFFIRMED. 
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[Thus this caſe went off, without any judicial deciſion on any of the chief points which were raiſed in it. 
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_ ſeizure of papers, which is the next in this collection. 


Tbe only point profeſſed to be regularly adjudged was, that the warrant in queſtion had not been purſued, 


Whether a ſecrutary of ſtate is a conſervator of the peace ex officio, and as ſuch within the equity of the 
flatutes in favour of juſtices of the peace; whether he has power to commit for any offence under high 
treaſon ; whether a ſingle privy counſellor has a right to commit in any caſe ; whether a warrant for the 
* ſeizure of papers could not be juſtified in the caſe of *a ſeditious libel ; and whether a general warrant, nei- 
ther naming the offender, nor otherwiſe deſcribing bim, except by relation to the offence committed, could 


be maintained at common law; all theſe important queſtions were left unadjudged. However, enough was 
ſaid iy the court on the laſt of them to evince, that all the four judges thought general warrants to ſeize 
the perſon univerſally illegal, except where the granting of them was ſpecially authorized by aft of parlia- 


ment ; * from the attornq : general's readineſs in yielding another point to avoid a deciſion of that concern- 
ing the legality of general warrants, it may be conjectured, that be deſpaired of being able to ſupport them. 
How ſuch warrants and the ſeizure of papers in the. caſe of ſeditious libels were both finally condemned by a 
deciaratory reſolution of the houſe of commons, will be explained in a note at the end of the caſe on ths 


in No. IV, 


ſecre 


faden under whereupon iſſue is joined. 
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No. IV. The Caſe of Seizure of Papers, being an Action of Treſpaſs by John Entick, Clerk, against 
Nathan Carrington and three others Meſſengers in ordinary to the King, Court of Common-Pleas, 


I 52¹8 caſe is given with the above-mentioned title; becauſe the chief point adjudged was, that a warrant to ſearch 
for and ſeize the papers of the accuſed, in the caſe of a ſediticus libel, is contrary to law. But this was not the only 


queſtion in the caſe. All the other intereſting ſubjetts, which were diſcuſſed in the immediately preceding caſe, except 
the ire of general warrants, were alſo argued in the following one; and moſt of them ſeem to have received a 


Judicial opinion from the court. 


The ſtate of the caſe, with the arguments of the 1 zs taken from Mr. Serjeant Wilſon's Reports, 2 Wilſ. 275. 
But inſtead of his ſhort note of the judgment of the court, the editor has the pleaſing ſatisfaction to preſent to the 
reader the judgment itſelf at length, as delivered by the lord chief juſtice of the Common-Pleas from written 


notes. It was not without ſome difficulty, that the copy of this judgment was obtained by the editor. 


He has 


reaſon to believe, that the original, moſt excellent and meſt valuable as its contents are, was not deemed worthy of 


preſervation by its author, but was actually committed to the flames, 


Fortunately, the editor remembered to have ' 


formerly ſeen a copy of the judgment in the hands of a friend; aud upon application to him, it was immediately ob- 
tained, with liberty to the editor to make uſe of it at his diſcretion. Before, however, he preſumed to conſult his 
own wiſhes in the uſe, the editor took care to convince himſelf, both that the copy was authentick, and that the in- 
troduction of it into this collection would not give offence, Indeed, as to the authenticity of the judgment, except in 
Some trifling inaccuracies, the probable effect of careleſs tranſcribing, a firſt reading left the editor's mind 
without a doubt on the ſulject. But it was a reſpectful delicacy due to the noble lord, by whom the judgment was 


delivered, not to publiſh it, without firſt endeavouring to know, whether ſuch a ſtep was likely to be diſplaſing to 
his lordſhip ;, and though from the want of any authority from him, the editor expoſes himſelf to ſome riſque of diſ- 


approbation, yet his precautions ts guard againſt it, with the difintereſtedneſs of his motives, will, he is confident, 
F ever it ſhould become neceſſary to explain the circumſtances to his lordſhip, be received as a very adequate apology 


for the liberty thus baxarded.] 


Treſpaſs for N treſpaſs ; the plaintiff declares that the defendants on the 
„ Ar Pr day of November in the year of our lord 1762, at 
n houſe, Weſtminſter in * with force and arms broke and 
&e, entred the dwelling-houſe of the plaintiff in the pariſh of St. 


Dunſtan Stepney, and continued there four hours without his conſent and 
againſt his will, and all that time diſturbed him in the peaceable poſſeſ- 
fon thereof, and broke open the doors to the rooms, the locks, iron bars, 
Ce. thereto affixed, and broke open the boxes, cheſts, drawers, &c. of 
the plaintiff in his houſe, and broke the Jocks thereto affixed, and ſearched 
and examined all the rooms, &c. in his dwelling-houſe, and all the 
boxes, Fc. ſo broke open, and read over, pried into and examined all 
the private papers, books, &c. of the plaintiff there found, whereby the 
ſecret affairs, &c. of the plaintiff hecame wrongfully diſcovered and made 
public; and took and carried away 100 printed charts, 100 printed pam- 
phlets, &c. &c. of the plaintiff there found, and other 100 charts, &c, 
Je took and carried away, to the damage of the plaintiff 20001, 

The defendants plead iſt, not guilty to the whole declaration, 
2dly, as to the breaking and en- 
met of tring the dwelling-houſe, and continuing four hours, and all 
An. that time diſturbing him in the poſſeſſion thereof, and break- 
ing open the doors to the rooms, and breaking open the boxes, 
cheſts, drawers, &c. of the plaintiff in his houſe, and the ſearching and 
examining all the rooms, &c. in his dwelling-houſe, and all the boxes, 
Ce, ſo broke open, and reading over, prying into, and examining the 
private papers, books, &c. of the plainti 
carrying away ay goes and chattels in the declaration firſt mentioned 
there found, and alſo as to taking and carrying away the goods and chat- 
tels in the declaration laſt mentioned, the defendants ſay, the plaintiff 
qught-not to have his action againſt them, becauſe they ſay, that before 
the ſuppoſed treſpaſs, on the 6th of N. ueber 1762, and before, until, 
and all the time of the ſuppoſed treſpaſs, the earl of Halifax was, and 


yet is one of the lords of the king's privy council, and one of his prin- 
5 ſecretaries of Tate, and that the 72 before the TreTpals on the 6th 

ovember 1702, made his warrant under his hand and ſeal directed to 
the defendants, by which the ear] did in the king's name authorize and 
require the defendants, taking a 9 to their aſſiſtance, to make ſtrict 
and diligent ſearch for the plaintift, mentioned in the ſaid warrant to be 
the author, or one concerned in the writing of ſeveral weekly very ſedi- 
tous papers, intitled, The Monitor or 1 

8, 300, 373, 376, 378 and 380, London, printed for J. Wilſon an 

Y Fell in Pater Noſter Row,” containing groſs and ſcandalous reflec- 
tions and invectives upon his majeſty's government, and upon both houſes 
of. parliament, and him the plaintiff having found, to ſeize and appre- 
bend and bring together with his books and papers in ſafe cuſtody be- 
fore the earl of Halifax to be examined concerning the premiſſes, and 


juſti- 


further dealt with according to law; in the due execution whereof all | 


mayors, ſheriffs, juſtices of the peace, conſtables, and all other his ma- 
jty's officers civil and military, and loving ſubjects, whom it might 


Concern, were to be aiding and aſſiſting to them the defendants, as there 
| (upon the plea not guilty to the whole treſpaſs in the decla- dd. 


ſhould be occaſion. And the defendants further ſay, that afterwards and 


| Before the treſpaſs on the ſame day and year, the warrant was delivered 


them to be executed, and thereupon they on the ſame day and year jn 
te declaration, in the day time about 11 o'clock, being the ſaid time 


Plaintiff's dwelling-houſe, the outer door thereof being then open, to 


. 


o * 
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there found, and taking and 


ritiſh Freeholder, number 3572 | 


| When, Se, by virtue and for the execution of the ſaid warrant. entred the 


| 


ſearch for and ſeize the plaintiff and his books and papers in order to 

ring him and them before the carl of Halifax, according to the warrant; 
and the defendants did then and there find the plaintiff and ſeiſed and 
apprehended him, and did ſearch for his books and papers in his houſe, 
and did neceſſarily ſearch and examine the rooms therein, and alſo his 
boxes, cheſts, c. there, in order to find and ſeize his books and papers, 
and to bring them along with the plaintiff before the ſaid earl, 2 | 


to the warrant; and upon the ſaid ſearch did then in the ſaid houſe fin 


and ſeize the goods and chattels of the plaintiff in the declaration, and 
on the {ame day did carry the ſaid books and papers to a houſe at - 
minſter, where the ſaid earl then and long before tranſacted the buſineſs. 
of his office, and delivered the ſame to Lovel Stanhope, eſq; who then 
was and yet is an aſſiſtant to the earl in his office of ſecretary of ſtate, to 
be examined, and who was then authorized to receive the ſame from 
them for that purpoſe, as it was lawful for them to do; and the plaintiff | 
afterwards (to wit) on the 19th of November in the ſaid year was diſ- 
charged out of their cuſtody; and in ſearching for the books and papers 
of the plaintiff the defendants did neceſſarily read over, pry into, and 
examine the ſaid private papers, books, c. of the plaintiff in the decla- 
ration mentioned then found in his houſe; and bccauſe at the ſaid time 
when, Cc. the ſaid doors in the ſaid houſe leading to the rooms therein, 
and the ſaid boxes, cheſts, &c. were ſhut and faſtened ſo that the defen- 
dants could not ſearch and examine the ſaid rooms, boxes, cheſts, &c, 
they, for the neceſſary ſearching and examining the ſame, did then neceſ- 
ſarily break and force open the ſaid doors, boxes, cheſts, &c. as it was 
lawful for them to do; and on the ſaid occaſion the defendants neceſſarily 
ſtayed in the houſe of the plaintiff for the ſaid four hours, and unavoid- 
ably during that time diſturbed him in the poſſeſſion thereof, they the de- 
fendants doing as little damage to the plaintiff as they poſſibly could, 


which are the ſame breaking and entring the houſe of the plaintiff, c. 


(and ſo repeat the treſpaſs covered by this plea) whereof the plaintiff 
above complains; and this, &c, wherefore they pray judgment, Sc. 
The plaintiff replies to the plea of juſtification above, that 
(as to the treſpaſs thereby ene, he by wa thing al- 
ledged by the defendants therein ought not to be barred from 


having his action againſt them, becauſe he ſays, that the de- 


fendants at the pariſh of Stepney, of their own wrong, and without the 


cauſe by them in that plea alledged, broke and entered the houſe of the 
plaintiff, &c. &c, in manner and form as the plaintiff hath complained 
above; and'this he prays oy be inquired of by the country; and the de- 
fendants do fo likewiſe, —T here is another plea of juſtification like the 
firſt, with this difference only; that in the laſt plea it is alledged, the 


_ plaintiff and his papers, &c. were carried before lord Halifax, but in the 


firſt, it is before Lovel Stanhope, his aſſiſtant or law clerk ; and the like 
replication 3 de injura ſua propria abſq; tali tauſa, whereupon a third 
iflue is joined, | { EET 

This cauſe was tried at Neſiminſter-ball before the lord chief juſtice, 


when the jury found a ſpecial verdict to the following purport, 
| The jurors upon their oath ſay, as to the iſſue firſt joined 3, Rn, 


ration) that as to the coming with force and arms, and alſo the- 


the plaintiff}, and continuing therein for the ſpace of four hours, and all that 


treſpaſs in declaration, excejt the breaking and 777 the dwelling-honſe if 


time diſturbing him in the poſſeſſion thereof, and ſearching ſeveral noms thire« 
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in his houſe, and reading over and examining ſeveral of his papers there, and 
ſerzing, taking and carrying away ſome of his books and papers there found, in 
the declurat on complained of the ſaid defendants are not guilty. As to break- 

ling-houſe, Cc. (above excepted) the jurors on 
their oath ſay, that at the time of making the following information, and 
before and until and at the time of granting the warrant hereafter men- 
tianed, and from thence hitherto, the earl of Hali/ax was, and till is one | 
of the lords of the king's privy council, and one of his principal ſecre- 
taries of ſtate, and that before the time in the declaration, viz. on the 
11th of October 1762, at St. James's Weſtminſter, one Jonathan Scott of 
London, bookſeller and publiſher, came before Edward Ii gon, eſq; an 
affiſtant to the ſaid earl, and a juſtice of peace for the city and liberty of 
W:/tminſler, and there made and gave information in writing to and be- 
fore the ſaid Edward ii gſtan againſt the faid Fohn Entick and others, the 
tenor of which information now produced and given in evidence to the 
jurors followeth in theſe words and figures, to wit, The vo- 
In the year 1755, I pro- 


ing and entring the dwe 


Scott's ipfor- 6 Juntary information of F. Scott. 


mationdefore < poſed letting up a paper, and mentioned it to Dr. Shbbrare, 
peace. © and in a few days one Arthur Beardmore an attorney at law 


© Beardmore, and myſelf and Entick (the plaintiff) at the 


© that Dr. Shebbeare and Mr, Entick ſhould have 2001. a-year each. Dr. 


© Shebbeare put into Beardmore's and Entick's hands ſome papers, but be- 


© fore the papers appeared Beardmore ſent them back to me (Scott). Sheb- 
© beare inſiſted on having the proportion of his ſalary paid him; he had 


ol. which I [ Scett) fetched from Vere and Afgill's by their note, which 
£ 


eardmore gave him; Dr. Shebbeare upon this was quite left out, and 
© the monies have been continued to Beardmore and Enti.k ever ſince, by 
« ſubſcription, as I ſuppoſed, raiſed I know not by whom: it has been 
© continued in theſe hands ever ſince, & 
© all told me that the late Alderman Beckford countenanced the paper: 
© they agreed with me that the profits of the paper, paying all charges 
© belonging to it, ſhould be allowed me. In the paper of the 22 May, cal- 
© led Szjanus, I apprehend the character of Sejanus meant lord Bute: the 
© original manuſcript was in the hand-writing of David Meredith, Mr. 
© Beardmore's clerks. I before received the manuſcript for ſeveral years 
© till very lately from the ſaid hands, and do believe that they continue 
« ſtill to write it. Jona. Scott, S. James's 11th Oclober 1762. 

The above information was given voluntarily before me, and ſigned in 
my, preſence by Jona. Scott. F. Weſton, 

And the jurors further ſay, that on the 6th of N:vember 1762, the 
ſaid information was ſhewn to the earl of H. and thereupon the earl did 
then make and iſſue his warrant directed to the defendants, then and ſtill 
being the A meſſengers, and duly ſworn to that office, for appre- 


hending the plaintiff, &c. the tenor of which warrant produced in evi- 
| ence to the jurors, follows in theſe words, and figures : 
The ſecretary © George Montagu Dunk, earl of Halifax, viſcount Sunbury, 
offate's war and baron Halifax, one of the lords of his majeſty's ho- 
pigeon. * nourable privy council, lieutenant general of his majeſty's 
bis 8 


forces, lord lieutenant general and general governor of 
the kingdom of Jreland, and ar ſecretary of ſtate, 
i © &c. theſe are in his majeſty's name to authorize and 
© require you, taking « conſlable to your aſſiſtance, to make ſtrict and dili- 
gent ſearch: for John Entich, the author, or one concerned in writing of 

8 weekly very ſeditious papers, intitled the Monitor, or Britiſh 


papers, 


© Freehilger, No. 357, 358, 360, 373, 376, 378, 379, and 380, London 
« printed for J. 22 and J. ka 5 „ ed contain 


groſs and ſcandalous reflections and invectives upon his majeſty's go- 


< vernment, and upon both houſes of parliament; and him, having found, 
« you are to ſeize and Lide and to bring, together with his books 
« and Papers, in ſafe cuſtody before me to be examined concerning the 
« premiſles, and further dealt with according to law; in the due execution 
* whereof all mayors, ſheriffs, juſtices of the peace, conſtables, and other 
« his majeſty's officers civil and military, and loving ſubjects whom it 
© may concern, are to be aiding and affiſting to you as there ſhall be oc- 
* caſion and for ſo doing this thall be your warrant. Given at St. James's 
the 6th day of Novemter 1762, in the third year of his majeſty's reign, 
* Dunk Halifax. To Nathan Carrington, James Watſon, Thomas 1 and 
Robert Blackmore, four of his majeſty's meſſengers in ordinary.” And 


delivexedtio the jurors further ſay, the carl cauſed this warrant to be de- 
3 livered to the defendants to be executed. And that the defen- 
proto ro dants afterwards on the 11th. of November 1762, at 11 o'clock 
' £n311thof in the day time, by virtue and for execution of the warrant, 
Nov..1762, but without any conflable taken by them to their aſſiſtance, entered 
oe; <> pa the houſe of the plaintiff, the outer door thereof being open, 
üben and the plaintiff being therein, to ſearch for and ſeize the 
conſtable, plaintiff and his books and papers, in order to bring him and 


them before the earl, according to the warrant ; and the defendants did 
then find the plaintiff there, and did ſeize and apprehend him, and did 
there ſearch for his books and papers in ſeveral. rooms and in the houſe, 
and in one bureau, one writing deſk, and ſeveral drawers of the plaintiff 
there in order to find and ſeize the ſame, and bring them along with the 
Point before the earl according to the warrant, and did then find and 
eize there ſome of the books and papers of the plaintiff, and peruſed and 
read over feveral other of his papers which they found in the houſe, and 
Choſe to read, and that they neceſſarily continued there in, the execution 
of the warrant four hours, and diſturbed the plaintiff in his houſe; and 
then took him and his ſaid books and papers from thence, and forthwith 
ave notice at the office of the ſaid ſecretary. of ſtate. in Z/Amingfer unto 
eee then before, and ſtill being an aſſiſtant to the earl in 
the examinations of perſons, books and papers ſeized by virtue of war- 
nd carries ränts iſſued by ſecretaries of ſtate, and alſo then and till 
the books, being a juſtice of peace for the city and liberty of . 


_ Gio Level min/fer and county of Middleſex, of their having. ſeized the 


\ 


* ſent for me, hearing of my intention, and deſired I would 
© mention it to Dr. Shebbeare, that he Beardmore and fome others of his 
© friends had an intention of ſetting up a paper in the city. Shebbeare met 
orn tavern, and 
© agreed upon the ſetting up the paper by the name of the Monitor, and 


Shebbeare, Beardmore and Entick 


3 : . * 


[Avrrny, 


plaintiff, his books and papers, and of their having them 


Stanhope, the 
ready to be examined, and they then and there at the in- 


— 


the King's 
That the like 


Warrants hayg 
iſſuea fince 
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And the jurors further ſay, that at different times from the time 
of the Revolution to this preſent time, the like warrants with 
that iſſued againſt the plaintiff, have been frequently granted 
by the ſecretaries of ſtate, and executed by the meſſengers 
in ordinary for the time being, and that each of the detendants did re. 
ſpectively take at the time of being appointed meſſengers, the uſual bath 
that he would be a true ſervant to the king, &c. in the place ; 
of a meſſenger in ordinary, c. And the jurors further ſay, 
that no demand was ever made or left at the uſual place of 
abode of the defendants, or any of them, by the plaintiff, 
or his attorney or agent in writing of the peruſal and copy 

of the ſaid warrant, fo iſſued againſt the plaintiff as afore- ien 
ſaid, neither did the plaintiff commence or bring his fad „1. 
action againſt the defendants, or any of them, within fix 
calendar months next after the ſeveral acts aforeſaid, and 
each of them were and was done and committed by them as 
aforeſaid; but whether, upon the whole matter as aforefa:d 
by the jurors found, the ſaid defendants are guilty of the treſpaſs herein 
before particularly ſpecified in breaking and entering the houje of the flat f 
in the declaration mentioned, and continuing there for four bows, and all that 
time diſturbing the plaintiff in the poſſeſſion thereof, and ſearching ſeveral roms 
therein, and one bureau, one writing deſt, and ſeveral drawers of the plant: 
in his houſe, and reading over and examining ſeverat of his papers there, and 
/ eiæing, taking and carrying away forme of bis books and papers 
there found; or the ſaid plaintiff ought to maintain his faid 
action againſt them; the jurors are altogether ignorant, and 
pray the advice of the court thereupon. And if upon the 
whole matter aforeſaid by the jurors found, it ſhall ſeem to 
the court that the defendants are guilty of the ſaid trefpaſs, and that the 
plaintiff ought to maintain his action againſt them, the jurors ſay upon 
their ſaid oath, that the defendants are guilty of the faid treſpals in 
manner and form as the plaintiff hath thereof complained 
againſt them; and they aſſeſs the damages of the plaintiff by * 
occaſion thereof, beſides his coſts and charges by him about 

his ſuit in this behalf laid out to 300 J. and for thoſe coſts and charges, 
to 40s. But if upon the whole matter by the jurors found, it ſhall ſeem 
to the court that the ſaid defendants are not guilty of the faid treſpais; 
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the jurors do ſay upon their oath that the defendants are not guilty 
of the ſaid treſpaſs in manner and form as the plaintiff. hath thereof 
complained againſt them. 5 


And as to the laſt iſſue on the ſecond ſpeciał juſtification, de iſſue 
the jury found for the plaintiff, that the defendants in their plaindifh, 


own wrong broke and entred, and did the treſpaſs, as the 
plaintiff in his replication has alledged. 

| This ſpecial verdict was twice ſolemnly argued at the bar; in Zafr 
Term laſt by ſerjeant Leigh for the plaintiff, and Burland, one of the 
king's ſerjeants, for the defendants ; and in this preſent term by ſerjeant 
Chun for the plaintiff, and Nares, one of the king's ſerjeants, for the 
defendants. | EF 

Counſel for the plaintiff. At the trial of this cauſe the defen- de terms 
dants relied upon two defences; 1ſt, That g ſecretary of ſtate: 
as a juſtice or conſervator of the peace, and theſe meſſengers acting under 
his warrant, are within the ſtatute of the 24th of Geo, II. c. 44. which 
enacts, (among other things) that © no action ſhall. be brought againſt 
any conſtable or other officer, or any perſon acting by his order and in his 
© aid, for any thing done in obedience to the warrant of a juſtice, until 
© demand hath been made or left at the uſual place of his abode by the 
party, or by his attorney in writing ſigned by the party, demanding the 
* ſame, of the peruſal and copy of ſuch warrant, and the ſame hath been 
| © refuſed or neglected for ſix days after ſuch demand,” and that no de- 
mand was ever made by the plaintiff of a peruſal or copy of the warrant 
in this caſe, according to that ſtatute, and therefore he ſhall not have this 
action againſt the defendants, who are merely miniſterial officers acting 
under the ſecretary of ſtate, who is a Juſtice and conſervator of the peace. 
2dly, That the warrant. under which the defendants acted, is a legal 
warrant, and that they well can juſtify what they have done by virtue 
thereof, for that at many different times from the tiche of the Revolution 
till this time, the like warrants with that iffited azäinſt the plaintiff in 
this caſe have been granted by fecretaries of ſtate, and executed br the 


| meſſengers in ordinary for the time being. 


1. It is moſt clear and manifeſt upon this verdiQ, that the ,, to dhe 
earl of Halifax ated as ſecretary of ſtate when he granted the it, 
warrant, and not merely as a juſtice of the peace, and there- | 
fore cannot be within the ſtatute 24 Geo. II. c. 44, neither would he 
be within the ſtatute if he was a conſervator of the peace, ſuch perſon 
not being once named therein; and there is no book in the law what» 
ever, that ranks a ſ:cretary of ſtate guiafi ſecretary, among the conſervators 
of the peace. Lambert, Cote, Hawkins, lord Hale, &c. He. none of = 


5 


or that the plaintiff ought not maintain his action againſt them; then 


y 
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' are not to be found in the law- books, from the firſt Year-book to the 


* deed! And if it were lawful, no man could endure to live in this country. 


\ 
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ge any notice of a ſecretaty of ſtate being a conſervator of the peace, 
and until of late days he was no more indeed than a mere clerk, A con- 
ſzryator of the peace had. no more power than a conſtable has now, who 
3 conſervator of the peace at common law. At the time of making 
this ſtatute, a juſtice of peace, conſtable, headborough and other officers 
of the peace, bortholders and tithingmen, as well as ſecretary of ſtare, 
conſervator of the peace, and meſſenger in ordinary, were all very well 
known; and if it had been the intent of the ſtatute, that a ſecretary of 
ſtate, conſervator of the peace, and meſlenger in ordinary, ſhould have 
been within the ſtatute, it would have mentioned all or ſome of them; 
and it not having done ſo, they cannot be within it. A meſſenger cer- 
tainly cannot be within it, who is nothing more than a mere porter, 
and ford Halifax's footmen might as well be ſaid to be officers within 
the ſtatute as theſe defendants. Belides, the verdict finds that theſe de- 
fendants executed the warraiit without taking a conſtable to their aſſiſtance, 
This diſobedience will not only take them out of the protection of the 
ſtatute, (if they had been within it), but will alſo difable them to juſtify 
what they have done, by any plea whatever, The office of theſe defen- 
dants is a place of conſiderable profit, and as unlike that of a conſtable. 
or tithingman as can be, which 1s an office of burthen and expence, and 
which he is bound to execute in perſon, and cannot ſubſtitute another in 
his room, though he may call perſons to aſſiſt him. 1 Hale's P. C. 581. 
This warrant is more like a warrant to ſearch for ſtolen goods and to 

1A 0 ſeize them, than ny other kind of warrant, which ought to 
4 tn pe directed to conſtables and other.publick officers which 
the law takes notice of. 2 Hale's P. C. 149, 150. How much more ne- 
ceſſary in the preſent caſe was it to take a conſtable to the defendants 
affiftance, The defendants have alſo diſobeyed the warrant in another mat- 
ter: being commanded to bring the plaintiff, and his books and papers 
before lord Halifax, they carried him and them before Lovel Stanhope, the 
Jaw-clerk ; and though he is a juſtice of the peace, that avails nothing; 
for no - 1 Joy ring of peace ever claimed a right to iſſue ſuch a warrant 
as this, nor did he act therein as a juſtice of peace, but as the law-clerk 
to lord Halifax. The information was made before juſtice J/e/ton. The 
ſecretary of ſtate in this caſe never ſaw the accuſer nor accuſed, It ſeems 
to have been below his dignity. The names of the officers introduced here 


preſent time. : 8 | 
u the 2: A power to ifſue ſuch a warrant as this is contrary to the 


ſecond, genius of the law of England; and even if ny had found what 

they ſearched for, they could not have juſtified under it, But 
they did not find what they ſearched for, nor does it appear that the 
plaintiff was the author of any of the ſuppoſed ſeditious papers men- 
d ned in the warrant; ſo that it now appears that this enormous treſpaſs 
and violent proceeding has been done upon meer ſurmiſę. But the verdict 
fays, ſuch warrants have been granted by ſecretaries of ſtate ever ſince 
the Revolution. If they have, it is high time to put an end to them; for 
if they are held to be legal, the liberty of this country is at an end. bt is 
the publiſhing of a libel which is the crime, and not the having it locked 
up in a private drawer in a man's ſtudy, But if having it in one's cuſtody 
was the crime, no power can egg? break into a man's houſe and ſtudy 
to ſearch for evidence againſt him. This would be worſe than the Spaniſh 
inquiſition z for ranſacking a man's ſecret drawers and boxes, to come at 
evidence againſt him, is like racking his body to come at his ſecret 
thoughts, The warrant is to ſeize all the plaintiff's books and papers 
without exception, and carry them before lord Halifax. What? Has a 
ſecretary of ſtate a right to ſee all a man's private letters of correſpon- 
dence, family concerns, trade and buſineſs ? This would be monſtrous in- 


In the caſe of a ſearch-warrant for ſtolen goods, it is never granted, but 
upon the ſtrongeſt evidence that a felony has been committed, and that 
the goods are ſecreted in ſuch a houſe z and it is to ſeize ſuch goods as 
were ſtolen, not all the goods in the houſe; but if ſtolen goods are not 
found there, all who entred with the warrant are treſpaſſers. However 
frequently theſe warrants have been granted ſince the Revolution, that 
will not make them lawful; for if they were unreaſonable or unlawful 
when firſt granted, no uſage or continuance can make them good. Even 
cuſtoms, which have been uſed time out of mind, have been often ad- 
Judged. void, as being unreaſonable, contrary to common right, or purely 
- law, if upon conſidering their nature and quality they ſhall be 
und injurious to a multitude, and prejudicial to the commonwealth, 
and to have their commencement (for the moſt part) through the op- 
preſſion and extortion of lords and great men. Davis 32. 6. Theſe 
warrants are not by cuſtom; they go no farther back than eighty years ; 
and möſt amazing it is they have never before this time been oppoſed or 
controyerted, conſidering the great men that have preſided in the King's 
Bench ſince that time. But it was reſerved for the honour of this court, 
which has ever been the protector of the liberty and property of the ſub- 
Jeg, to demoliſh this monſter of oppreſſion, and to tear into rags this 
remnant of Star-Chamber tyranny. Te . 


| 5 7 or the defendants. I am not at all alarmed, if this power is 
eſtabliſ ed to be in the ſecretaries of ſtate. It has been uſed in the beſt of 
Ra os ſince the Revolution. I ſhall argue, firſt, That the ſecretary 


— 


of Rats has power to grant theſe warrants; and if I cannot maintain this, 
lmuff, ſecondly, ſhew that by the ſtatute 24 Geo. II. c. 24. this action 

es not lie againſt the defendants the meſlengers. 1. A ſecretary of 
ate. has the — power to commit for treaſon as a juſtice of peace. 


Kendall and Roe, Shin. 596. 1 Salk. 346. S. C. 1 lord Raym. 65. 5 Med. | 


S. C. fir William I ndbam was committed by James Stanhope, ſecre- 
tary of ſtate, to the Tower for high treaſon the th of October 1715. See 
= caſe 1 Stra. 2. And ſerjeant Hawkms ſays, it is certain that the 
. or any one or two of them, or a 2 of fate, may 
My commit perſons for treaſon, and for other offences againſt the 
fate, as in all ages they have done. 2 Hawk. P. C. 117. ſeft. 4. 1 Leon. . 


707 71, Carth, 291. 2 Leon, 175. If it is clear that a ſecretary of ſtate 


* 


houſe for ſtolen goods, and 
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may commit for treaſon and other offences again} the ate, he certainly 
may commit for a ſeditious libel againſt the government; for there can 
hardly be a greater offence againſt the ſtate, except actual treaſon, A 
ſecretary of Nate is within the habeas corpus act. But a power to commit 
without a power to iſſue his warrant to ſeize the offender and the libel 
would be nothing; ſo it muſt be concluded that he has the ſame power 
upon information to iſſue a warrant to ſearch for and ſeize a ſeditious 
libel, and its author and publiſher, as a juſtice of peace has ſor grantin 
a warrant to ſearch for ſtolen goods, upon an information that a theft 
has been committed, and that the goods are concealed in ſuch a place; 
in which caſe the conftables and officers aſſiſting him in the ſearch, may 
break open doors, boxes, &c. to come at ſuch ſtolen goods, Suppoſing 
the practice of granting warrants to ſearch for libels againſt the ſtate be 
admitted to be an evil in particular caſes, yet to let ſuch libellers eſcape, 
who endeavour to raiſe rebellion, is a greater evil, and may be compared 
to the reaſoning of Mr, Juſtice Fer in the caſc of preſſing, 159, where 
he ſays, © that war is a great evil, but it is choſen to avoid a greater. 
* The practice of preſſing is one of the miſchiefs war brings with it 
© but it is a maxim in law and good policy too, that all private miſchiefs 
* muſt be born with patience, for preventing a national calamity, Sc.“ 

2. Suppoſing there is a defect of juriſdiction in the ſecretary of ſtate, 
yet the defendants are within the Stat. 24 Geo, II. c. 44. and though not 
within the words, yet they are within the reaſon of it. That it is not un- 
uſual in acts of parliament to comprehend by conſtruction a generality, 
where expreſs mention is made only of a parti.ular, The ſtatute of Cir- 
cumſpefte agatis concerning the biſhop of Norwich extends to all biſhops, 
Fitz. Prohibition 3. and 2 Int. on this ſtatute. 25 Ed. III. c. enables the 
incumbent to plead in guare impe4it, to the king's ſuit. This alſo extends 
to the ſuits of all perſons. 38 E. III. 31. The act 1 Ric. II. ordains that the 
warden of the Fleet ſhall not permit priſoners in execution to go out of 
priſon by bail or baſton, yet it is adjudged that this act extends to all 
gaolers. Plowd. Cim. caſe of Platt 35. U. The tat. de donis conditionalibur 
extends to all other limitations in tail not there particularly mentioned, 
and the like conſtruction has been put upon ſeveral other ſtatutes. Tho, 
Fones 62, The flat. Fac. I. i». the word conftable therein extends to a 
deputy conſtable, Moor 845. Theſe meflengers in ordinary have always 
been conſidered as officers of the ſecretary of ſtate, and a commitment 
may be to their cuſtody, as in fir V. Myndbam's caſe. A Juſtice of peace 
may make a conſtable pro hac vice to execute a warrant, who would be 
within the fat, 24 Geo. II. So if theſe defendants are not conſtables, yet as 
officers they have power to execute a warrant of a juſtice of peace, A 
conſtable may, but cannot be compelled to execute a warrant out of his 
juriſdiction, Officers acting under colour of office, though doing an ille- 
gal act, are within this ſtatute. Vaugb. 113. So that no demand having 
ever been made of the warrant, nor any action commenced within fix 
months, the plaintiff has no right of action. It was ſaid, that a conſer- 
vator of the peace had no more power than a conſtable has now. I an- 
ſwer, they had power to bind over at common law, but a conſtable has 
not. Dalton, cap. 1. ; 


Counſel for the plaintiff, in reply. It is ſaid, this has been done in the 
beſt of times ever ſince the Revolution. The concluſion from thence is, 
that it is the more inexcuſable, becauſe done in the beſt of times, in an 
era when the common law (which had been trampled under the foot of 
arbitrary power) was revived, 'We do not deny but the ſecretary of ſtate 
hath power to commit for treaſon and other offences againſt the ſtate; 
but that is not the preſent caſe, which is breaking into the houſe of a 
ſubject, breaking into his drawers and boxes, ranſacking all the rooms in 
his houſe, and prying into all his private affairs. But it is ſaid, if the 
ſecretary of ſtate has power to commit, he has power to ſearch, &c. 


as in the caſe of ſtolen goods. This is a falſe conſequence, and it might 
as well be ſaid he has a power to torture. As to ſtolen goods, if the offi- 


cers find none, have they a right to take away a man's goods which were 
not ſtolen? Preſſing is ſaid to be a dangerous power, and yet it has been 
allowed for the benefit of the ſtate. But that is only the argument and 
opinion of a ſingle judge, from ancient hiſtory and records, in times 
when the lower part of the ſubjects were little better than ſlaves to their 
lords and great men, and has not been allowed to be lawful without an 
act of parliament ſince the time of the Reyolution. The fat. 24 Ges. II. 
has been compared to ancient ſtatutes, naming particular perſons and 
diftrits, which have been conſtrued to extend to many others not named 
therein; and ſo the defendants, though no ſuch officers are mentioned, 
by like reaſon, are within the ſtatute of 24 Geo, II. But the law knows no 


ſuch officers as meſſengers in ordinary to the king. It is ſaid the habeas 
corpus act extends to commitments by ſecretaries of ſtate, though they = 


not mentioned therein. True, but that ſtatute was made to protect the 
innocent againſt illegal and arbitrary power. It is ſaid, the 8 of 
ſtate is a juſtice of peace, and the meſſengers are his'officers. Why then 
did the warrant direct them to take a 1 to. their aſſiſtance, if t 

were themſelves the proper officers? It ſeems to admit they were not the 
proper officers, If a man be made an officer for a ſpecial purpoſe to arreſt 


another, he muſt ſhew his authority; and if he refuſes, it is not murder 
to kill him. But a conſtable or other known officer in the Jaw need not 


- 


ſhew his warrant, 


Lord chief juſtice.” I ſhall not give any opinion at preſent, becauſe 


this caſe, which is of the utmoſt conſequence to the public, is to be 


argued again. I ſhall only juſt mention a matter which has flipt the 
ſagacity of the counſel” on both fides, that it may be taken notice of 
upon the next argument. Suppoſe a warrant which is againſt law be 


granted, ſuch as no juſtice of peace, or other magiſtrate high or low- 


whomſoever, has power to iſſue, whether that ogy rate or juſtice who 


grants ſuch warrant, or the officer who' executes” it, are within the 
flat. 24 Geo. II. c. 44. To = one caſe Jo an hundred that 
u 


might happen): ſuppoſe a 45 ice of peace iſſues a warrant to ſearch a 
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liament was made for that purpoſe. : There was only one ſecretary of ſtate 
formerly: there are now two appointed by the king. If they have this 
power of magiſtracy, it ſhould ſeem to require ſome law to be made to 


give that power to two ſecretaries of ſtate which was formerly in one 


only. As to commitments per mandatum regis, ſee Staunf. Pl. Coron. 72. 
4 77 c. 5. court of Star-Chamber. Admitting they have power to 
commit in high treaſon, it will not follow they have power to commit 
for a miſdemeanor. It is of neceſſity that wy can commit in high trea- 
ſon, which requires immediate interpoſition for the benefit of the public, 


In the caſe of commitment by Walſingham ſecretary of ſtate, 1 Leon. 71. 


it was returned on the habeas corpus at laſt, that the party was committed 
ex ſantentia & mandato.totius concilii privati dominæ reginæ. Becauſe he 
found he had not that power of himſelf, he had recourſe to the whole 
privy council's power, o that this caſe is rather for the plaintiff, Com- 
mitment by the high commiſſion court of York was declared by parlia- 


ment illegal from the beginning; ſo in the caſe of ſhip-money the par- 
liament declared it illegal. 


5 Counſel far the defendants on the ſecond argument. The molt able jud $ 
and advocates, ever fince the Revolution, ſeem to, have agreed, that the 


ſecretaries of ftate have this power to commit for a miſdemeanor, Se- 
cretaries of ſtate have been looked upon in a very high light for two 


Caſe of Seizure of Papers. 
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exerciſed, is pretty ſingular. | 
If he is conſidered in the light of a privy councellor, although every 
member of that board is equally intitled to it with himfelf, yet he is the 
only one of that body who exerts it. His power is fo extenſive in place, 
that it ſpreads throughout the whole realm; yet in the object it is fo 
confined, that except in libels and ſome few ſtate crimes, as they are 
22 the ſecretary of ſtate does not pretend to the authority of a con- 
able. | 
To conſider him as a conſervator. He never binds to the peace, or 
| behaviour, which ſeems to have been the principal duty of a con- 
ſervator; at leaſt he never does it in thoſe caſes, where the law r-quires 


| thoſe ſureties. But he commits in certain other caſes, where it is very 


doubtful, whether the conſervator had any juriſdiction whatever. 

His warrants are chiefly exerted againſt libellers, whom he binds in 
the firſt inſtance to their good behaviour, which no other conſervator 
or Or, from the beſt intelligence that we can learn from our 

ooks. | 5 | 

And though he doth all theſe things, yet it ſeems agreed, that he hath 
no power whatſoeyer to adminiſter an oath or take bail. | 

his juriſdiction, as extraordinary as I have deſcribed it, is ſo dark 
and obſcure in its origin, that the counſel have not been able to form 
any certain opinion from whence it ſprang. 

Sometimes they annex it to the office of ſecretary of ſtate, ſometimes 
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and find no ſtolen goods, but ſeize all the books and papers of the owners | a paper called The Royal Oat. Lord Hardwicke faid it was lettled jn x 
of the houſe, Whether in ſuch a caſe would the juſtice of peace, his offi-'] dall and Roe's caſe, that a ſecretary of ſtate might apprehend be 1 
cers or ſervants, be within the fat. 24 Geo. II.? I defire that +4: point | ſuſpected of treaſonable practices; and there are a great number gf wg t 
of this caſe may be argued to the bottom, for I ſhall think myſelf bound, | cedents in the Crown-Offe of commitments by ſecretaries of bag 95 : 
when I come to give judgment, to give my opinion upon every point in | libels againſt the government. | or .th 
the caſe, 4 * | f 
.  Connſel for the plaintiff on the ſecond argument, If the ſe- | L 
Aer eretary of ſtate, or a privy councellor, juſtice of peace, or | Aſter time talen to conſider, lord Camprn, Ard chief juſtice, deliverg} F ſe 
other magiſtrate whatever, have no legal power to grant the Judgment of the court for the plaintiff, in the following wards, : hi 
warrant in the preſent caſe, it will follow, that the magiſtrate uſurping | ſo 
ſuch an illegal power, can never be conſtrued to be within the meanin This record hath ſet up two defences to the action, on beth of ul 
or reaſon of the ſtatute of 24 Geo. II. c. 44. which was made to protect | which the defendants have relied. | , foi 
Juſtices of the peace, Cc. where they made blunders, or erred in judg- The firſt ariſes from the facts diſcloſed in the ſpecial verdig. m. 
ment in caſes within their juriſdiction, and not to give them arbitrary whereby the defendants put their caſe upon the ſtatute of 24 Ces. Il. au 
power to iſſue warrants totally illegal from W to end, and in | infilting, that they have nothing to do with the legality of the wx me 
caſes wherein they had no juriſdiction at all. If any ſuch power in a | rants, but that they ought to have been acquitted as officers within the 1 
ſecretary of ſtate, or a privy councellor, had ever exiſted, it would appear | meaning of that act. | be 
from our law-books. All the ancient books are ſilent on this head, Lam- The ſecond defence ſtands upon the legality of the warrants: for tak 
bert never once mentions a ſecretary of ſtate, Neither he nor a privy | this being a juſtification at common law, the officer is anfwerable if yy 
councellor, were ever conſidered as magiſtrates. In all the arguments | the magiſtrate has no juriſdiction, | ; ſta 
touching the Star-Chamber, and petition of right, nothing of this power Theſe two defences have drawn ſeveral points into queſtion, upon * 
was ever dreamt of. State-commitments anciently were either per man- which the public, as well as the parties, have a right to our opin on. the 
datum regis in perſon, or by warrant of ſeveral of the privy councellors Under, the firſt, it is incumbent upon the officers to ſhew, tht th. 1 
in the plural number, The king has this power in a particular mode, | are officers within the meaning of the act of parliament, and likewife th 
viz. by the advice of his privy council, who are to be anſwerable to the | that they have acted in obedience to the warrant. | the 
ople if wrong is done. He has no other way but in council to * * The queſtion, whether officers or not, involves another; whether the anc 
his mandate. In the caſe of the ſeven biſhops, this matter was inſiſted | ſecretary of ſtate, whoſe miniſters they are, can be deemed a Juſtice of the on 
upon at the bar, when the court preſumed the commitment of them was | peace, or taken within the equity of the deſcription ; for officers and juſ- 1, 
by the advice of the priyy council ; but that a ſingle privy councellor had | tices are here co-relative terms: therefore either both muſt be comprized " 
this power, was not contended for by the crown-lawers then. This court | or both excluded, | ö 5 
will require it to be ſhewn that there have been ancient commitments of This queſtion leads me to an inquiry into the authority of that mini. wg 
this ſort. Neither the ſecretary of ſtate, or a privy.councellor, ever claimed | ſter, as he ſtands deſcribed upon the record in two capacities, viz. ſ-cro. 1. 
a right to adminiſter an oath, but they employ a perſon as a law-clerk, | tary of ſtate and privy councellor. And ſince no ſtatute has conferred =” 
who is a juſtice of peace, to adminiſter oaths, and take recognizances. | any ſuch juriſdiction as this before us, it muſt be given, if it does really wh 
Sir Barth. Shower, in Kendall and Roe's caſe, inſiſted they never had ſuch | exiſt, by the common law; and upon this ground he has been treated 28 Sew 
power. It would be a ſoleciſm in our law to ſay, there is a perſon who | a conſervator of the peace. ; f a 
has power to commit, and has not power to examine on oath, and bail The matter thus opened, the queſtions that naturally ariſe upon the 2 
the party. Therefore whoever has power to commit, has power to bail. It | ſpecial verdict, are; 15 
was a queſtion formerly, whether a conſtable as an ancient conſervator of Firſt, whether in either of theſe characters, or upon any other founda- Mic 
the peace ſhould take a recognizance or bond, In the time of queen Ei- tion, he is a conſervator of the peace. his 
zabeth there was a caſe wherein ſome of the judges were of one opinion Secondly, admitting him to be ſo, whether he is within the equity of { 4 
and ſome of another, A ſecretary of ſtate was ſo inconſiderable formerly, | the 24th Geo. II. ren 
that he is not mentioned in the ſtatute of ſcandalum magnatum. His office Theſe points being diſpoſed of, the next in order is, whether the de. ita 
was thought of no great importance. He takes no oath of office as fecre- | fendants have acted in obedience to the warrant. | . 
tary of ſtate, gives no kind of ſecurity for the exerciſe of ſuch judicial In the laſt place, the great queſtion upon the juſtification will be, whe. we 
power as he now uſurps, If this was an ancient power, it muſt have been | ther the warrant to ſeize and carry away the plaintiff's papers is lawful. oa 
annexed to his office anciently; it cannot be now * to him by the | | ary 
king, The king cannot make two chief juſtices of the Common-Pleas ; FIRST QuesTIon. £2 oo 
nor could the king put the great ſeal in commiſſion before an act of par- The power of this miniſter, in the way wherein it has been uſually | 


hundred years paſt. 27 H. VIII. c. 11. Their rank and place is ſettled by 
31 H. VIII. c. 10. 4 Infl. 362. c. 77. of precedency. 4 Int. 56. Seldens 

Titles , Honour, e. officers of late, So that a ſecretary of ſtate is ſome- 
thing more than a mere clerk, as was ſaid. Minſbetu verb. Secretary. He 


to the quality of privy councellor ; and in the laſt argument it has been 
derived from the king's royal prerogative to commit by his own perſonal 
command, 5 - | a 
Whatever may have been the true ſouree of this authority, it muſt be 


| 


is > ſeeretioribus confiliis' domini regis. Serjeant Pengetly moved, that fir 
Millan Wyndham might be bailed,” If he could not be committed by the 
ſecretary of ſtate for ſomething leſs than treaſon, why did he moye to 
have him bailed? This ſeems a conceſſion that he might be committed 
in that caſe for ſomething leſs than treaſon. Lord Halt ſeems to agree that 
a commitment by a ſecretary of ſtate is good. Skin. 598. 1 Lord Raym. 65. 
There is no caſe in the books that ſays in what caſes. a ſecretary of ſtate 


can or can not commit; by what power is it that he can commit in the 
caſe of treaſon, and in no other caſe? The reſolution of the houſe of 
commons touching the petition of right, Salden laſt volume, Parliamentary 


Hiftory, vol. B. fel. 95, 96. Secretary Coke told the lords, it was his duty 
L, a ing's command.  Yaxly's caſe, Carth. 291. he was 


admitted, that at this day he is in the full legal exerciſe of it; becauſe 
there has been not only a clear practice of it, at leaſt ſince the Revo- 


; lution, confirmed by a variety of precedents ; but the authority has been 


cognized and confirmed by two cafes in the very point fince that pe- 
jod: and therefore we have not a power to unſettle or contradict it 
ow, even though we are perſuaded that the commencement of it was 
rroneous. EM 115 * 22 
And yet, though the wore am now upon cannot be attended with 
any conſequence to the public, it is nevertheleſs indiſpenſable; for [ 
jſhall trace the power to its origin, in order to determine, whether the 
rſon is within the equity of the 24th Geo, II. 
Before I argue upon'that point, or even ſtate the queſtion, whether the 


- committed hy the ſecretary of ſtate on the ſtatute, of Elizabeth for refuſing 
8 - to aner whether he was a Romiſb prieſt. The Qusen and Derby, For- ſecretary of ſtate be within that act, we muſt know what he is. This is no 
titus Reports, 140. the commitment was by a ſecretary of ſtate, Mich. . agreeable taſk, ſince it may poſſibly tend to create, in ſome minds, 

10 Anne, for a li l, and held good. (N. Bathurft F. ſaid he had ſeen za doubt upon a practice that has been quietly ſubmitted to, and which 18 
-- the babar corps and the return, and that this was a commitment by a | jof no moment to the liberty of the ſubje& ; for ſo long as the proceedings 


0¹bv flue). (ii. 7. Geo. IL-2 Bernard. | [under theſe warrants are properly regulated by law, the public is 
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Io proceed then upon the firſt queſtion, and to conſider this perſon in 
the capacity of a ſecretary of ſtate. 


his officer is in truth the king's private ſecretary, He is keeper of 
the ſignet and ſeal uſed for the king's private letters, and backs the 


gn manual in tranſmitting grants to the privy ſeal, This ſeal is taken 
s. notice of in the Articuli ſuper Chartas, cap. 6. and my lord Coke 
lab. 55% in his comment upon that chapter, p. 556, delcribes the 


ſecretary as I have mentioned. He ſays he has four clerks, that fit at 
his board; and that the law in ſome caſes takes notice of the ſignet; 
or a ne exeat r:gno may be by commandment under the privy ſeal, or 
under the ſignet; and in this caſe the ſubject ought to take notice of it; 
for it is but a ſignification of the king's commandment, If at the time 
my lord Cole wrote his third Inflitute he had been acquainted with the 
authority that is now aſcribed to the ſecretary, he would certainly have 
mentioned it in this place, It was too important a branch of the office 
to he. omitted; and his ſilence therefore is a ſtrong argument, to a man's 
belief at leaſt, that no ſuch power exiſted at that time. He has likewiſe 
ken notice of this officer in the Prince's caſe in the eighth Report. He 
is mentioned in the ſtatute of the 27th H. VIII. chap. 11. and in the 
ſtatute of the ſame king touching precedency ; and it is obſervable, that 
he is called in theſe two ſtatutes by the ſingle name of ſecretary, without 


the addition, which mgdern times has given him, of the dignity of a 
dae-offcer- © toe: e, e Prog tr £4 +3 38, 


I do not know, nor do I believe, that he was anciently a member of + 


the privy council; but if he was, he was not even in the times of James 
and Charles the firſt, according to my lord Clarendon, an officer of ſuch 
magnitude as he grew up to after the Reſtoration, being only employed, 
by this account, to make up diſpatches at the concluſion of councils, and 
not to. govern cr preſide in thoſe councils. 5 ; 
It is not difficult to account for the growth of this miniſter's impor- 
tance, He became naturally fignificant from the time that all the courts 
in. Europe began to admit reſident ambaſſadors ; for upon the eſtabliſh- 
ment of this new policy, that whole foreign correſpondence paſſed 
through the. ſecretary's hands, who by this means grew. to be an in- 
truted and confidential miniſter, 
- This being the true deſcription of his employment, I ſee no part of 
it that requires the authority of a magiſtrate. The cuſtody of a ſignet 
can imply no ſuch thing; nay, the contrary would rather be inferred from 
this circumſtance ; becauſe if his power to commit was inherent in his 
office, his warrants would naturally be ſtamped with that ſeal; and in 
this light the privy ſeal, one ſhould. think, would have had the prefe- 
rence, as being higheſt in dignity and of more. conſideration in law. Be- 
fides all this, it is not in my opinion conſonant to the wiſdom or analogy 
of our law, to give. a power to commit, without a power to examine 
upon oath, which to this day the ſecretary of ſtate doth not preſume to 
Mod, 78 exerciſe. Mr. Juſtice Rakeby, in the caſe of Kendall and 
5 Rave, ſays, that the one is incident to the other; and I am 
ſtrongly of that opinion: for how can he commit, who is not able to 
examine upon oath ? What magiſtrate can be found, in our law, ſo de- 


ſectively conſtituted? The only inſtance of this kind, that can be pro- 


duced, is the practice. of the houſe of commons, But this inſtance is 

no precedent for other caſes. The rights of ey 8 __ Rk (14 

and. ſelf created; they are paramount to our juriſdiction, an above the 
r bs 


mach gf injunRion, prohibition, or error. | 
Tan bar par bedher Eale, there is no magiſtrate in our law ſo framed, 
unleſs . ſecretary of ſtate be an exception. Now Mr. Juſtice Rekeby 
and myſelf, — we agree in the principle, form our concluſions in a 
very different manner. He from the aſſumed power of committing, which 
ought firſt to have been proved, infers the incidental powers of admini- 
ſtering an oath. I on the contrary, from the admitted incapacity to do 
the latter, am ſtrongly inclined to deny the former. | 

Again, if the ſecretary of ſtate is a common law e one ſhould 
naturally expect to find ſome account of this in our 


his authority in that light, than the unſucceſsful attempts that have 
been made at the bar to trans form him into a conſervator. "Theſe at- 
tempts have given us the trouble of looking into thoſe books that have 
Preſerved the memory of theſe magiſtrates, who have been long ſince de- 


ceaſed and forgotten. Fitzherbert, Crompton, Lombard, Dalton, Pulton, 
and Bacon, have all been ſearched to ſee, if any ſuch perſon could be 


found amongſt the old conſervators. It is not material to repeat the 
whole number, and to range them in their ſeveral claſſes; but it will be 
cient to enumerate the principal ones; becauſe they may be referred 


o in ſome other part of the argument. | 
The king is mentioned as the firſt. Then come the chancellor, the 
treaſurer, the high ſteward, the maſter of the rolls, the chief juſtice and 


the juſtices of the King's Bench, all. the judges in their ſeveral courts, 
Mheriffs, coroners, conſtables; and ſome are ſaid to be conſervators by 


tenur-, fome by preſcription, and others by commiſſion, But no ſecre- 
tary of ſtate is to be found in the catalogue; and I do affirm, that no 


ireatiſe, caſe, record, or ſtatute, has ever called him a conſervator, from the 
| within the equity of that act. The caſe, cited upon t 
ſpeaks of no other commitments but theſe. | 5 
paſſed a reſolution in the heat of this buſineſs in favour of the king's e 
thority, reſolves only, that the king or his council could commſt, s 


Xeinning of time down to the caſe of the king againſt Kendall and Rowe, 

The firſt time, he appears in our books to be a granter of our warrants, 
in 1 Leonard 70 and 71. 29 and 30 Elizabeth, where the return to a 
babeas corpus was a commitment by hr Francs Ilalingham, principal ſe- 


| Cretary, and. one of the privy council. The court takes this diſtinction. 
dere a perſon is committed by one of the privy council, in ſuch caſe 
de cauſe of the commitment ſhoud be ſer down in the return; but on 
WE contrary, where the party is committed. by the whole council, there 
The court upon this ordered the return. to 
l e return is a commitment by the whole council. 
There is a like caſe in the a Lennard p. 175. ys prior in point of 
1 one of the 


19 Cauſe nerd be alledg 
amended, and then th 
lime, where the commitment is by. fir Francis . 

incipal ſecretaries, c. Becauſe the warden of the Fleet did not return 
What cauſe Halliard was committed, the court gives him day to mend 
Ws return, or otheryile the priſoner ſhould be delivered. bel 
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that I'fillTay, notwith- 


ooks, whereas his 
very name is unknawn ; and there cannot be a ſtronger argument againſt 


| 


Caſe of Seizure of Papers. 


reads this caſe can doubt, but that the Sc. muſt be ſupplied by the ad- 
dition of privy councellor, as in the other caſe, 


' committing magiſtrate as a ſecretary of ſtate. 
that office, but treat the commitment as the act of the privy councellor 
only; and to ſhew farther that the privy councellor as ſuch was the only 
acting magiſtrate in ſtate matters, all the twelve judges two years after- 
; wards were obliged to remonſtrate againſt the irregularities of their com- 
mitments, but take no notice of any ſuch authorities practiſed by the 
| ſecretaries' of ſtate, | 


the habeas corpus was granted by act of parliament upon all 
the ſtate commitments, 
mode of committing would have been fatal to the ſubject, and fruſ- 
pate all the remedy of that act, and where they have enumeraied not 
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Theſe authorities ſhew, that the judges of thoſe days knew of no ſuch 


In the third year of king Charles the firſt, when the houſe of commons 


' ſtarted that famous diſpute, upon the right claimed by the king and the 

| privy council to commit without ſhewing cauſe, it is natural to expect, 
that the ſecretary's warrant ſhould have been handled, or at leaſt named 
among the ſtate commitments, But there is not throughout that long 
and learned diſcuſſion one word ſaid about him, or his name ſo much as 
mentioned; and the petition of right, as well as all the proceedings that 
produced it, is equally filent upon the ſubject. a 


Vr . in 3 
gain, when in the ſixteenth year in the ſame king's reign 4 


. c* 19. E „ 
and where the omiſſion of one 


nly every method of committing that had been exerciſed, but every other 


that might probably exiſt in after times; yet the commitment by a ſecre- 


£ 
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of the nature of that famous 
the crown and the parliament, which was then in 


by the king's 
ought to expreſ 
caſe was bailable, | „ | = 
The matter in diſpute was confined to thoſe two commitments. The 
crown claimed no ſuch right for any other warrant; nor did the com- 
mons demand redreſs. againſt any other. The ſtatute of 1/4mirfler the 
firſt, which was admitted on all ſides to be the only foundation upon 
which the pretenſions of the crown were built, ſpeaky of no other arreſty 
in the text, but the king's arreſt only; and the comment of law had neve 
added any other arreſt by conſtruction, but that only of the privy coun« 
cil. No other commitment whatever was deemed by — man to be 


tary of ſtate is not found amongſt the number. If then he had power 
of his own to commit, this famous act of parliament was waſte paper, 
and the ſubject ſtil] at the mercy of the crown, without the benefit of the 
habeas corpus; a ſuppoſition altogether incredible: for who can believe, 
that this parliament, ſo jealous, ſo learned, ſo induſtrious, ſo enthuſiaſtic 
of the liberty of the ſubject, when they were making a law to relieve 
priſoners againſt the power of the crown, ſhould bind the king, and leave 
his ſecretary of ſtate at large? 


Whoever attends to all theſe obſervations will ſee clearly, that the ſe- 


cretary of ſtate in thoſe days never exerciſed the power of committin 

in his own right; I ſay, in his own right, becauſe that he did in fa 

commit, and that frequently even at the time when the matter of the 
habeas corpus was agitated in the third of king Charles the firſt, will ap- 
pear from a paſſage in the Zphemeris Parliamentaria, page 162. This 
paſſage, when it comes to be attended to, will throw great light upon 
the preſent enquiry. 
ſource this praCtice firſt aroſe, It was from a delegation of the king's 
royal prerogative to commit by his own power, and from the _ 
volved in point of execution upon the ſecretary of ſtate, The paſlage 
allude to is a ſpeech of ſecretary Cast. Fre es 


It is ſufficient of itſelf to convince me, from what 


e- 


Whilſt the parliament were diſputing the king's authority to commit, 


either by himſelf-or by his council, without ſhewing the cauſe, the king, 
who was deſirous to pacify thoſe diſcontents, and yet unwilling to pa 

with his prerogative, ſent a meſſage to the houſe of commons to aſfure 
them, that if they would drop the buſineſs, he would promiſe them, upon 
his royal word, not to uſe this prerogative contrary to law. Secretary 
Cook ee this meſſage, and then the book proceeds in theſe words. 
After ſpeaking of himſelf and the nature of his place, he ſays, Give 
me leave freely to tell you, that I know by experience, that by the 


place I hold under his majeſty, if I will diſcharge the duty of my place 
and the oath I have taken to his majeſty, I muſt commit, and neither 


expreſs the cauſe to the gaoler, nor to the judges, nor to any coun» \ 


cellor in England, but to the king himſelf, Yet do not think, I 80 
without ground of reaſon, or take this power committed to me tobe 
unlimited, Yea rather to me it is charge, burthen, and danger; for 
if I by this power commit the pooreſt porter, if I do not upon a juſt 
cauſe, if it may appear, the burthen will fall upon me heavier than the 
law can inflict for I ſhall loſe my credit with his majeſty and m. 
place: and I beſeech you conſider, whether thoſe that have been in t 
ſame place, have not committed freely, and not any doubt made of it, 
or any complaint made by the ſubject “. Rt ep b 
To underſtand the _— | 
ruggle for the liberty of the ſut 
itation, 


ject between 
The points in controverſy were theſe; whether a ſut 

1 command, or by warrant of the privy council 
s the cauſe in the warrat 


at occaſion 


Nay the houſe of lords, w 


meddle with no other commitment. Secretary Coot tells them in this 


by * A 
p . 1 ! 


public manner, that he made à daily practice of committing without - 
ſhewing the cauſe ; yet the houſe takes no notice of an 3 War- 

rant as ſuch, nor is the ſectretary's name mentioned in the courſe of M 
thoſe nn 

the ſecretary? Th 
tum domini regis. / a could be no other. 

then under debate. I 

meſſage, and were conſequently the ſubject 


What theu were thoſe commitments mentioned by 
were certainly ſuch anly, as wete per ſpecials manda- 


U 


hey, and tney only, were referred e by the King's 


4 M 


They pay no regard to 


| 


of this ſpexch, I muſt briefly remind you 


ſubje&t committing { 
mand whether the ſubje& in that 


hey were the commitments ' 


matter of the ſeeretary's aps 
logy' for no other warrant claimed that extraordinary privilege of on., ny 
-xealing. the nf,... on 
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This obſervation explains him, when he calls it a power committed to 
him; which I conſtrue, not as annexed to his office, but ſpecially dele- 
ted, This accounts too for his notion, that the law could not touch 
| im; but that if he abuſed his truſt, he ſhould loſe his credit with the 
1 ing and his place, which he deſcribes as a heavier puniſhment than the 
N law could inflict upon him. Upon this ground it will be caſy to explain 
the notable ſingularities of this miniſter's proceeding, which are not to be 
reconciled to any idea of a common-law magiſtrate. Such are his meddling 
only with a few itate-offences, his reach over the whole kingdom, his 
committing without the power of adminiſtering an oath, hisemployment of 
none but the meſſenger of the king's chamber, and his command to may- 
ors, juſtices, ſheriffs, Cc. to aſſiſt him; all which particularities are con- 
gruous enough to the idea of the king's perſonal warrant, but utterly 
anconſiſtent with all the principles of magiſtracy in a ſubject. | 
If on the other hand it can be underſtood, that he could and did 
commit withqut ſhewing the cauſe in, his own right and by virtue of his 
office, then was his warrant admitted to be legal by the whole houſe, and 
without cenſure or animadverſion. It was neither condemned by the 
petition of right, nor ſubject to the habeas corpus act of 16 of 
IIS. Chari the rſt. ue bs 43, 1 
* The truth of the caſe was no more than this. The coun- 
eil-board were too numerous to be acquainted with every ſecret tranſac- 
tion that required immediate confinement; and the delay by ſummoning 
was inconvenient in caſes that required diſpatch, The ſecretary of tate, 
as moſt entruſted, was the fitteſt hand to iſſue ſudden warrants ; and 
therefore we find him ſo employed by queen Elizabeth under the quality of 
2 privy councellor, But when the attempt failed, the judges declaring, 
that he muſt ſhew the cauſe, and that they would remand none of his 
priſoners in any caſe but that of high treaſon, thoſe warrants ceaſed, and 
then a new, method was taken by making him the inſtrument of the king's 
ſpectale mandatum; for that is the form in which all warrants and returns 
were drawn, that were produced upon that famous argument, 
_ Having thus ſhewn, not only negatively that this power of committing 
| was not annexed to the ſecretary's office, but affirmatively likewiſe that 
he was notifier or counterligner of the king's perſonal warrant acting in 
alis jure down to. the times of the 16 of Charles the firſt, and conſe- 
quently to the Reſtoration, for there was no ſecretary in that interval, I 
have but little to add upon this head, but obſerving what paſſed between 
that time and the cafe of Kendall and Rowe. TE | 
ep "The licenſing act, that took place in the 13th and 14th of 
Ko * Charles the ſecond, gave him his firſt right to iſſue a warrant 


rant to ſearch for papers. Whether upon this new power he grafted any 
authority to commit perſons in his own right, as it ſhould ſeem he did by 
the precedent produced the other day, is not very material, But it is 
remarkable, that during that interval he adhered. in ſome caſes to the 
old form, by ſpecifying the expreſs command of the king in this war- 
Tant. e ITE | ke F ts 
With reſpect to the caſes that have paſſed ſince the Revolution, ſuch as 
the king againſt Kendall and Rowe, the queen againſt Darby, and the king 
and Earbery, I ſhall take no other notice of them in this place, than to ſay, 
they afford no light in the preſent inquiry by ſhewing the ground of the 
officer's authority, though they are ſtrong caſes to confirm it. 

But before I can fairly conclude, that the ſecretary of ſtate's power was 
derived from the king's ben prerogative and from no other origin, I 

muſt examine, What has paſled relative to the power of a ſeparate priv 
cguncellor in this reſpect. This is the more neceſſary to be — 
cauſe my lord chief juſtice Holt has built all his authority upon this 
ground; and the ſublequent caſes, inſtead of ſtriking out any new light 
upon the l do all lean upon and ſupport themſelves by my lord 
chief juſtice Halt's opinion in the caſe of Kendall and Rowe. EY 
I Will therefore fairly ſtate. all that I have been able to diſcover touching 
the matter; and then, after I have declared my own opinion, ſhall leave 
others to judge. for themſelves. | | F 
In the firſt place it is proper to obſerve, that a privy councellor can- 
not derive his authority from the ſtatute of Meſlminſler the firſt; which 
fecites an arreſt, by the command of the king to be one of thoſe caſes 
that were irrepleviſeable by the common law. The princi- 


2 - 749d wo pal commentator upon theſe. words is Staundford, who ſays, 
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© which is incorporate to him; and ſpeaks wich the mouth of the king 
himſelf; for otherwiſe, if you will take theſe words of commandment 
generally, vou may ſay that every capias in a per ſonal action is the 
Lund Fire, -*, command of the king.“ Lambard in his chapter of bail - 
_ march, & b. ment, where he cites. this act of parliament, gives it the 
ee ſame conſtruction, by allowing a commitment by the couneil 
3 to be within the equity of. theſe words, 5 commandment. of 
| 6 Mine Thus far, and. no. further, did the crown lawyers in the 
third of king Charles, the firſt endeavour. to extend the text of the law); 
And it is , plain from the caſes. before cited, that the judges in queen 
| Elina beth's time were of the ſame opinion, that the argument could not 

| | de extended in favour of the ſingle councellor; becauſe they held, that 
1 he is bound to ſhew the cauſe upon his warrant, as diſtinguiſhed from the 

bpther warrants, where they admit the cauſe — not en. 75 7 
Ik he is not then entitled by this ſtatute, is he impowered by the com- 
. ... Fity. in proof of their opinion. It is clear, he is not numbered among the 


a. + 


— 


pf ide ordina iſtrates of juſtice with any ſuch general authority. 
r r any thing of this kind is to be — 42 in the 
; 5 e of Henry the ſixth, where the ſheriff returns a detainer under 
e l 


e warrant of dues de concilis pro rebus regem tangentibus.* This proof has 
1 Ar unlucky defet; in it; becauſe the reading is doubtful, the word des 
eaten ſtanding as well for dominos,. as for dust; ſo that till the 
=  _- reading is ettled, which is beyond my ſkill, the authority "muſt be 
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in his own name; not indeed to commit perſons, but a war- 


fine as to the commanc ent of _the king, this is to be under- 
* ſtood. of the commandmeat G7 bis on — or of his council, 


1 Firſt, that they would never remand upon the councell K. 


hey, who contend be is, would do well-to ſhew ſome autho- 


— 


Arp xp. 


Tue next time you meet with a privy couricellor in the light of 2 ma 
giſtrate is in the firſt of Edward the ſixth, chap. 12. where one Y 
of the privy council is empowered: to take the accuſation in * E. 6. c. u, 
ſome new treaſons therein mentioned; and he is for this pur= *' ” 
poſe joined with the juſtice of aſſiae and juſtice of the peace. The like 
power is given to him by the fifth and ſixth of the ſame king, 

e . I. in a like caſe; and I find in Kelyng, p. 19, that 5 6k. 6.0, 
when the judges met to reſolve. certain points before the a 
trial of the regicides, they reſolved, that a confeſſion upon examination 
before a privy councellor, though he be not a juſtice of the peace, is 1 
confeſſion within the meaning of the ſtatute of the fifth and ſixth of py. 
ward the ſixth. That act of parliament in the twelfth ſection had pro- 
vided, that no perſon ſhould be attainted of treaſon, but upon the teſti. 
mony of two lawful accuſers, unleſs the ſaid party arraigned ſhoulq wil. 
lingly without violence confeſs the ſame. 

It ſeems to me, that the ground upon which the judges proceeded in 
this reſolution, was the expreſs power given to the privy council in the 
clauſe next but one before that juſt mentioned, where the act enables 
them to take the accuſation in the new treaſons there mentioned. 

Whether they reaſoned; in that way, or whether they conceived that 
the power there given was a proof of ſome like power which they enjoyed 
to take accuſation in the caſe of treaſons at the common law, the book 
has not explained; fo that hitherto this authority in the caſe of hich 
treaſon ſtands upon a very poor foundation, being in truth no more than 
a conjecture of law without authority to ſupport it. | 

The next authorities are the caſes 'already recited in Leonard, which 
to the preſent point prove nothing more than this; that the judges do 
| admit a power in a privy councellor to commit, without ſpecifying in 
what caſes. They demand the cauſe, and a better return; whereupon 
fir Francis Molſingbam, inſtead of relying upon his power as privy coun. 
cellor, returns a new warrant ſigned by the whole board. 

Two years after this came forth that famous reſolution of all the judges, 
which is reported in 1 Anderſon 297. 34th of Elizabeth, There is no ocea. 
ſion to obſerve, how arbitrary the prerogative grew, and how faſt it in- 
creaſed towards the end of this queen's reign. It ſeems to me, as if the 
privilege claimed by the king's perſonal warrant, and from him derived 
to the council- board, by conſtruction, had ſome- how or other been 
adopted by every individual of that board; for in fact theſe warrants be- 
at laſt to interpoſe. | | 

However they might be overborne by the terror of the king's ſpecial 
command either in or out of council, they had courage enough to reſiſt 
the novel encroachments' of the ſeparate members; and thercfore they 
did in the courts of King's Bench and Common Pleas fer at large many 
perſons ſo committed: upon which oecaſion a queſtion being put to the 
judges, to ſpecify in what caſes the priſoner was to be remanded, the 
anſwer the queſtion with a remonſtrance of their own againſt the illegal 
-warrants granted by the privy councellors. The preamble relates entirely 
to theſe commitments, - wherein they defire, that ſome good order may 
be taken, that her highneſs's ſubjects wy not be committed or detained 
in priſon by commandment of any nobleman, againſt the laws of the 
realm. |. = SEES 955 | | 

The queſtion is this : in what caſes priſoners ſent to cuſtody by her 
-majeſty; her council, or any one or more of her council, are to be de- 
- tained in priſon, and not to be delivered by her majeſty's courts or 


i 


'* majeſty's command from her perſon, or_by order from the council- 
-© Board, or Tf any one or two of her council commit one For high treaſon, 
« fach perſons ſo in the cafe” before committed may not be deliver-d by 
© any of her courts without due trial by the law and judgment of ac- 


© quittal had. Nevertheleſs the judges may award the queen's writs to 
'< bring the bodies of ſuch perſons before them; and if upon return there- 


of the cauſes of their commitment be certified to the Judges, as it ought 


to be, then the judges in the caſes before ought not to deliver him, but 
to remand the priſoner to the place from whence he came; which cannot 
Nag be done, unleſs notice of the cauſes in generality, or elſe 
-«{ ſpecially, be given'to the keeper or goaler that ſhall have the cuſtody of 
„ f oo HS i, 9 . 
There is a ſtudied obſcurity in this opinion, which ſhews, how cau- 
tious the judges were obliged to be in thoſe dangerous times; for whether 
they meant to acknowledge a general power in the king or his council to 
commit, as diſtinguiſhed from a ſpecial power in one or more of his council 
to commit, only in the caſe of high treaſon; or whether this caſe of high 
"treaſon is to be referred to all the commitments as the only unbailable 
caſe ; or again, whether in the ſuperior commitment by the royal perſon 
or his council, they would deliver the prifoner though no cauſe was ſpr- 
ciſied; or if one of the council committed for offences below high treaſon 
-where they declare they would not remand, yet whether they would ab- 


| folutely diſcharge or only upon bail; is altogether either ambiguous or 
uncertain; : TEE | e 


It is evident to me, that the judges did not intend to be underſtood 
touching theſe matters; and the only propoſitions, that are clearly laid 


down in this reſolution, are theſe. 


commit - 
eat but in high treaſon. n 


Secondly, chat the cauſe ought to be ſhewed in all caſes, 3 


This reſolution grew to b neh avitated' afterwa in the third of 
ceonſervators. It is as elear, that he is not mentioned by any book as one | 1 gt 5. ee eee 


Charles the firſt, and bad the honour, like other dark oracles; to be cited 
// c OHIO IT, 
Thus much it was neceſſary to obſerve upon this famous opinion; be- 
cauſe it was upon this opinion, that lord chief juſtice Holt principally, te, 
lied, Atthis time it is apparent, that all the privy. councellors exerciſe 
this right jn common. "Whatever it was, the complaint ſhews, it was? 
| ee practice, and a priviſege enjoyed by all the members of that board} 
fromiwhence it is natural to Npess, Mat if the power was well founded, 
the ſame practice would have continued to this time in the ſame way, 1 


judges. | 
The anſwer is, * We think, that if any perſon be committed by her 


came ſo frequent and oppreſſive, that the courts of juſtice were obliged 
, ; / 
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4 how: tenacious all men are of thoſe things that are called rights and 
ng. Inſteed of this it doth not appear, that the council from that 


en. pi vor aſſerted their rights; and now at laſt, when the ſecretary 
of fate has revived the claim, for the common benefit, as it ſhould ſeem, 
ike of the whole body, no other perſon has followed this example, or knows 
o this moment that he is entitled to ſuch right. Any body who con- 
6.6 ſde What the conſequence muſt have been from theſe determinations 
of ih udges, mis r= 
ion rant from this period ceaſed and grew out of uſe ; for as the cauſe in 
8 2 this caſe was neceſſary to be ſp=cified, and the priſoner was never to be 
id. :emanded but in the caſe of high treaſon, that warrant became at once 
ro- unſerviceable, and the crown was forced to reſort to the royal mandate 
6. or the board-warrant, which, notwithſtanding the caſe in Anderſon, was 


il. gill jnfiſted to be unbailable and good without a cauſe, 
Hence it happened, that in the great debate in the third of king Charles 
the firſt, no privy councellor's warrants do once occur ; but inſtead thereof 


the ou find the ſecretary of ſtate dealing forth the king's royal mandate, and 
les the privy councellor's authority at reſt, : 

The only reaſon, why I touch upon theſe proceedings, is for the ſake 
lat of obſerving, that no notice is taken in thoſe arguments of the privy 
ed councellor's right to commit; and yet the power of the king himſelf, 
ok and of his council, by the ſtatute of Weſtminſter the firlt, is largely diſ- 
oh cuſſed, and ſo fully handled, that if the warrant of one privy councellor 
i bad then been in uſe, it mutt have been brought forth in the argument; 

for if. it could have ſerved no other purpoſe, it would have been material, 
ch in order to mark the diſtinction between that and the warrant of the whole 

rd. 5 
K nk theſe obſervations I conclude, that theſe warrants were then de- 
n ceaſed and gone, and would probably have never made their appearance 


again even in deſcription, if the bill in the 16th of Charles the 
firſt, had not recalled them to memory, not as things either 
then in uſe or admitted to be legal, but as one of the modes 
of commitment which might be again revived, becauſe it had been for- 
merly practiſed. Therefore when this form of warrant appears, as it 
does in the catalogue of other forms, both legal and illegal, no argument 
can be raifed from a pretended recognition of this particular warrant ; 
ſince it was neceſſary to name every mode, that ever had been uſed by the 
king, the council, or the ſtar-chamber, in order to make the remedy by 
habeas corpus univerſal. | | | 
But if there can be a doubt, whether this act of parliament is to be 
+ deemed a recognition of this authority, there is a paſſage in 
Journ. Com. the journal of the houſe of commons, that proves the con- 
trary in direct terms. | | 
Whilſt this bill was paſſing, the houſe makes an amendment, which 
appears by the queſtion put to be this, whether the houſe ſhould aſſent 
10 che putting the word /iberties out of the bill. 
But as the paſſage in the bill is not mentioned in the journals, it muſt 
be collected by inferences. By the phraſe /eft out of the bill, I preſume 
it was permitted to ſtand in the preamble, Now when you look into the 
' preamble, the word /:berties is there to be found in that part of the pre- 
anble which recites this uſurpation of the privy council upon the /tber- 
tier, as well as the properties of the ſubject ; whereas the enafing clauſe 
condemns only the juriſdiction of that board, ſo far as it aſſumed a 
juriſdiQtion over the property of the ſubject; from whence I collect that 
the word /iberties ſtood in that clauſe ; and the paſſage that follows in 
the journal does ſtrongly confirm it. 
F The words are theſe : * Reſolved upon the queſtion, that this houſe 
$ does aſſent to the putting the word /iberties out of the bill concerning the 
£ $tar-Chamber and council pleadings ; becauſe the houſe has a bill to be | 
© drawn to provide for the liberty of the ſubje& in a large manner, Mr. 
© ſerjeant Vild and Mr. Whitelack are appointed to draw a bill to that 
N upon the ſeveral points that have been here this day de- 
dated. | | | 100 
© Reſolved upon the queſtion, that the body of the lords of the counrl 
eil, nor any one of them in particular as a privy councellor, has any 
© power do impriſon any free-born ſubject, except in ſuch caſes as they 
are warranted by the ſtatutes of the realm.“ 


16 Cb. 1. e. 
10. 


It is pretty plain from this paſſage, that the debate turned upon the 
meaning of the ſtatute of /YefAmin/ter the firſt, and the reſolution of the 
judges in Anderſon, about which it is not fit to give any opinjore z; my 
deſign by citing this paſſage being only to ſhew, that this act of parlia- 
"ment does not even. prove:the actual practice of ſuch warrants at that 
time, much leſs does recognize their legality. : 


> What follows is ſtill more remarkable touching this buſineſs, upon a 
doubt ftarted in_the trial of the ſeven biſhops. They were committed 
by a warrant ſigned By no Tels than 15 privy councellors; but the 

Warrant did not appear to be ſigned by them in council. The objection 
taken was, that the warrant was void, . ſigned only by the privy 
Euncellors ſeparately, and not in a body. If any man in Meſiminſter- 

Hall at that time had underſtood, that one or more privy councellors had 
4 right to commit for a miſdemeanor, that would have been a flat an- 
Wer to the objection; but they are ſo far from tige weg this, that 
all the king's councellors, as well as the court, do admit the warrant 
= have been void, if it could be taken to be executed by them out 
of council. e 4 4 e e eee 
= The ſolicitor-general upon that occaſion cites the 16th of Charles the 
Art, which ſtatute is produced and read, and yet no argument is taken 
om thence to prove the authority of the ſeparate lords, though the act 

is before them. Mr. Pollexfen in the courſe of the debate ſays, We 

do all pretty well agree, for aught I can perceive, in two things. We 
% 46 not deny, but that the council-board has power to commit. They 
| on the other ſide do not affirm, that the lords of the council can com- | 


is out of the council. e e 
TS LMtterny-General. Ves, they may as An of the pence. 
Fallen, This is not pretended to be ſo hefe. 
1 Lerd Chief Tuſtrce. No, no, that is not the caſe. 6 
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the equity of this act. 
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The only granter 


the Hirter; for Juftite and 
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The court at laſt got rid of the objection, by preſuming the warrant + 
to have been — . in council. r 354A 0 
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There cannot be a ſtronger authority than this I have now cited for 
the preſent purpoſe. The whole body of the law, if I may ule the 
phraſe, were as ignorant at that time of a privy councellor's right to 
commit in the caſe of a libel, as the whole body of privy councellors are 
at this day, | | 

The counſel on both fides in that cauſe were the ableſt of their time, 


<and few times have produced abler. "They had been concerned in all the 
might venture to affirm, that the privy councellgr's war- 4. ſtate-caſes during the whole reign of king Charles the ſecond, on one ſide 


or the other; and to ſuppoſe that all theſe perſons could be utterly iguo— 
rant of this extraordinary power, if it had been either legal or even prac- 
tiled, is a ſuppoſition not to be maintained, 

This is the whole that I have been able to find, touching the power of 
one or more privy councellors to commit; and to ſum up the whole of this 
buſineſs in a word it ſtands thus. | 

The two caſes in Leonard do preſuppoſe ſome power in a privy coun- 
cellor to commit, without ſaying What; and the caſe in Anderſon does 
plainly recognize ſuch a power in high treaſon ; but with reſpect to his 
1:14 ang in other offences, I do not find it was either claimed or ex— 
erciſed, 

In conſequence of all this reaſoning, I am forced to deny the opinion 
of my lord chief juſtice Holt to be law, if it ſhall be taken to extend 
beyond the caſe of high treaſon, But there is no neceſſity to underſtand 
the book in a more general ſenſe; nor is it fair indeed to give the words 
a more large conſtruction: for as the concluſion ought always to be 
grounded on the premiſles, and the premiſſes are confined to the caſe of 
high treaſon only, the opinion ſhould naturally conform to the caſes 
cited, more eſpecially as the caſe there before the court was a caſe of high 
treaſon, and they were under no neceſſity to lay down the doctrine larger 
than the caſe required. Now whereas it has been argued, that if you 
admit a power of committing in high treaſon, the power of committing 
in leſſer offences follows d fortior:; I beg leave to deny that conſequence, 
for I take the rule with reſpect to all ſpecial authorities to be directly the 
reverſe, They are always ſtrictly confined to the letter; and when I ſee 
therefore, that a ſpecial power in any ſingle caſe only has been permitted to 
a perſon, who in no other inſtance is known or recorded by the common 
law as a magiſtrate, I have no right to enlarge his authority one ſtep beyond 
that caſe, Conſider how ſtrange it would ſound, if I ſhould declare at once, 
that every privy councellor without exception is inveſted with a power to 
commit in all offences without exception from high treaſon down to treſ- 
paſs, when it is clear that he is not a conſervator. It might be ſaid of me, 
© he ſhould have explained himſelf a little more clearly, and told us where 
© he had found the deſcription of ſo ſingular a geen who being no 
conſervator was yet in the nature of a conſervator,” 

I have now finiſhed all I have to ſay upon this head; and am ſatisfied, 
that the ſecretary of ſtate hath aſſumed this power as a transfer, I know 
not how, of the royal authority to himlelf; and. that the common law 
of England knows no ſuch magiſtrate, * At the ſame time 1 declare, 
wherein my brothers do all agree with me, that we are bound to adhere | 
to the determiflation of the queen againſt Derby, and the king againſt 
Earbury ; and I have no right to overttirn thoſe deciſions, even though it 
ſhould be admitted, that the practice, which has ſubſiſted ſince the Re- 
volution, had been erroneous in its commencement. | 

The ſecretary of ſtate having now been conſidered in the two lights of 
ſecretary and privy councellor, and likewiſe as the ſubſtitute of the royal 
mandate; in the two firſt he is clearly no conſervator; in the laſt, if he 
can be ſuppoſed to have borrowed the right of conſervatorſhip from the 
ſovereign himſelf, yet no one will argue or pretend, that fo great a per- 
ſon, one ſo high in authority, can be deemed a juſtice of the peace within 
the equity of the 24th of Geo. II. ' e b 

However, I will for a time admit the ſecretary of ſtate to be a conſer- 
vator, in order to examine, whether in that character he can be within 


SECOND QUESTION. Ke nge 
Upon this queſtion, I ſhall take into conſideration the 7th of James I. 
c. 5. becauſe, though it is not material upon this record to determine, 
whether the ſpecial evidence can be admitted under the genc ral iſſue of 
not guilty, the defendant having in this inſtance juſtified ; yet as that act 
is made in eddem materid, and for the benefit of the ſame perſons, the rule 
of conſtruction obſerved in that will in great meaſure be an authority for 


| this. | 


The 24th of Geo; II. is entitled, An act for the rendering juſtices of the 


| © peace more ſafe in the execution of their offices, and for indemnifying 


« 'conſtables and others acting in obedience to their warrants.' \ The pre» 
. amble runs thus: Whereas juſtices of the peace are diſcouraged" in the 
execution of their offices, by vexatious actions brought againſt them, 
© for or by reaſon of ſmall and involuntary errors in their proceedings; 
© and whereas it is neceſſary, that they ſhould be; as far as is conſiſtent 
with juſtice and the ſafety and liberty of the ſubjects over whom: their 
© authority extends, rendered ſafe in NA execution pf the faid-office-and 
© tcuſt ; and whereas it is alſo neceſſary,” that the 'ſMje&t ſhould be pro- 
© tefted from all wilful and oppreſſiye abuſe of the ſeveral laws committed 
to the care and execution of the ſaid Juſtices of peace,” They comes 
ren,, WE, ora, 910+ 4; xr 
| of the warrant in the enacting part, as well as thb 
preamble, is the juſtice of the peace. The officers, as they are deſcribed, _ 
are conſtables, headboroughs, and other officers or perſous acting 


their order, or in their ad! If any perſon acting in obedience to fuel - 


Warrant, and producing the ſaid warrant upon demand, "is-afterwards 


8 for ſuch act, the ſtatute ſays, he ſhall be acquitted, upon be 


production of ſuch warrant...” The counfet' for the defendants lay, the - = 


ſecretary and the meſſengers are both within the equity of this act. The 
firſt is a juſtice of the peace, becauſe he it a cunſervator. If ſo the latter 
is his officer, Which I will somit. The propoſitiom then is, that con» - 
ſervators are within the equity of this act. They re clearly not Win 
" 0 ator are not convertible terms; and a 
it ſhould be admitted, that a juſtice of the peace is 
et a conſeryator is ngt a juſtice, ©» 
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The defendants have argued upon two rules of conſtruction, which in 


truth are but one. | | 
Firſt, where in a general act a particular is put as an example, all other 


perſons of like deſcription ſhall be comprized. 


Secondly, where the words of a ſtatute enact a thing, it enacts all | tended beyond the 
matter in evidence upon the general iſſue is contrary to the common lay 
U 


how much more ſubſtantially is this act an innovation of the comm. 
law, which indemnifies the officer upon the production of the vam 
and deprives the ſubject of his right of action? , 
It is impoſſible, that two acts of parliament can be more nearly allied 
or connected with one another, than that of 24 George II. and the th of 
ames I. The objects in both are the ſame, and the remedies are imila 
in both, each of them changing the common law for the benefit of the — 
ties concerned. The one, in truth, is the ſequel or ſecond part of the other 
The firſt not being an adequate remedy in caſe of the ſeveral perſons 
therein mentioned, the ſecond is added to complete the work, ang to 
make them as ſecure as they ought to be made from the nature of the 


other things in like degree. 5 
In Plawden 37, and 167, and 467, ſeveral caſes are cited as authorities 
under theſe rules of conſttuction; as, that the biſhop of Norwich in one 
act ſhall mean all biſhops ; that the warden of the Fleet ſhall mean all 
gaplers ; that juſtices of a diviſion mean all juſtices of the county at large; 
that guardian in ſocage after the heir's attaining fourteen, ſhall be a bai- 
liff in account; that executors ſhall include adminiſtrators, and tenant for 
years a tenant for one year or any leſs time; with ſeveral other inſtances 
to the like purpoſe. | 
In the firſt place, though the general rule be true enough, that where 
it is clear the perſon or thing expreſſed is put by way of example, the 
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Av” Cafe of Seizure of Papers. [Arya 
taken ſo ſtrictly, that neither church-wardens, nor overſeers, were bel 
to be within the equity of the word con/tables, although they were clear 


officers, and ated under the juſtice's warrants. Why? Becauſe that att 
being made to _—_ the courſe of the common law, could not be 2 
et | 


ter. If then that privilege of giving the ſpecial 


judges muſt fill up the catalogue; yet we ought to be ſure, from the words 
caſe, If by a contrary conſtruction any perſon ſhould be admitted int, 


and meaning of the act itſelt, that the thing or perſon is really inſerted 


the laſt that are not included in that firſt, the perſon, whoever he Is, 


as an example. A 4 4 
f penning a law; and the inſtances of | will be without the privilege of pleading the general iſſue, and giving the 


This is a very inaccurate way o 
this ſort are ſcarce ever to be found, except in ſome of the old acts of 


parliament. And wherever this rule is to take place, the act muſt be 
general, and the thing expreſſed muſt be particular; ſuch as thoſe caſes 
of the warden of the Fle.t and the biſhop of Norwich whereas the act 
before us is equally general in all its parts, and requires no addition or 
- ſupply to give it the full effect. Therefore if this way of arguing can 
be maintained by either of the rules, it muſt fall under the ſecond, which 
is, that where the words of a ſtatute enact a thing, it enacts all other things | 


ſpecial matter in evidence, which the latter would have certainly given 
by expreſs words, if the parliament could have imagined he was not con. 
prized in the firſt, 

Upon the whole, we are all of opinion, that neither ſecretary of fate, 
nor the meſſenger, are within the meaning of this act of parliament, *' 


THIRD QuEesTION. 


But if they were within the general equity, yet it behoved the meſſen. 
er to ſhew, that they have acted in obedience to the warrant ; for it ig 


in like degree. 
upon that condition, that they are intitled to the exemption of the a4, 


In all cafes that fall within this rule, there muſt be a perfect reſem- 


When the legiſlature excuſed the officer from the perilous taſk of Judging, 


blance between the perſons or things expreſſed and thoſe implied. Thus | | 
for inſtance, adminiſtrators are the ſame thing with executors; tenant | they compelled him to an implicit obedience; which was but reaſonavle: 
ſo that now he muſt follow the dictates of his warrant, being no longer 


for half a year and tenant for years have both terms for a chattel intereſt, 


obliged to inquire, whether his ſuperior had or had not any juriſdiction, 


differing only in the duration of the term; and fo of the reſt, which I 
The late decifion of the court of King's Bench in the caſe of general (a) 


need not repeat one by one: and in all theſe caſes, the perſons or things 
to be implied are in all reſpects the objects of the law as much as thoſe 
expreſſed. Does not every body ſee from hence, that you muſt firſt ex- 
amine the law before you can apply the rule of conſtruction ? For the 


warrants was ruled upon this ground, and rightly determined. 
This part of the caſe is clear, and ſhall be diſpatched in very fey 


words, 
Firſt, the defendants did not take with them a conſtable, which is 2 


law muſt not be bent by the conſtruction, but that muſt be adapted to A 
flat objection, They had no buſineſs to.diſpute either the propriety or 


the ſpirit and ſenſe of the law. The fundamental rule then, by which 
all others are to be tried, is laid down in Mimbiſb and Tailbois, Plowden 


the legality of this direction in the execution of the warrant; nor have 
their counſel any right to diſpute it here in their behalf, They can have 


7, 58. according to which the beſt guide is to follow the intent of the 
85 no other plea under this act of parliament, than ignorance and obe- 


eutes, Again, according to Plowden, p. 205 and 231. the conſtruction 
is to be collected out of the words according to the true intent and meaning 
of the act, and the intent of the makers may be collected from the cauſe 
or neceflity of making the act, or by foreign circumſtances, 

Let us try the preſent caſe by theſe rules; and let the juſtice of the 
peace ſtand for a moment in this act as a magiſtrate at large; and then | 


dience, 

Secondly, they did not bring the papers to the earl of Haliſax, to bo 
examined according to the tenor of the warrant, but to Mr. Lovell Stan- 
hope, This command ought to have been literally purſued ; nor is it 
any excuſe to ſay now, as they do in their plea, that Mr. L. Stanbote 
was an aſſiſtant to the earl of Halifax. If he is a magiſtrate, he can 


B him as he is here deſcribed with the conſetvator. | 
The have no affiſtant, nor deputy, to execute any part of that employment, 


juſtice here is a magiſtrate intruſted with the execution of many 
laws, liable to actions for involuntary errors, and actually diſcouraged 


dy vexatious ſuits; in reſpect of which perilous ſituation he is intended | gate to another, 
to his clerk. | 
I ſhall ſay no more upon this head. But I cannot help obſerving, that 


to be rendered more ſafe in the execution of his office. He is beſides a 


The right is perfonal to himſelf, and a truſt that he can no more dele- 


than a juſtice of the peace can transfer his commitkon 


magiſtrate, who acts by warrant directed to conſtables and other officers, | 
I | the ſecretary of ſtate, who has not been many years intruſted with this 


namely, known officers who are bound to execute his warrants. ' | 
No take the conſervator.— He is intruſted with the execution of no | 


* laws, if the word law is underſtood to mean /tatutes, as I apprehend it 


authority, has already eaſed himſelf of "_ part of it, except the 
ſigning and ſealing the warrant. The law cle 


rk, as he is called, ex- 


amines both perſons and papers. He backs or diſcharges. This is not 


is. — He is liable to no actions, becauſe he never acts; the keeping of the 
right. I could wiſh for the future, that the ſecretary would diſcharge 


peace being ſo completely transferred to and ſo engrofled by the juſtice, 
that the name of conſetvator is almoſt forgot. He is far from being diſ- 

couraged by actions. No man ever heard of an action brought againſt | 
"+ conſervator as ſuch; unleſs you will call a conftable a conſervator, | 
which will not ſerve the preſent purpoſe, becauſe theſe perſons can hardly 


this part of his office in his own perſon, 


FouRTH AND LAST QUESTION. - 


The , queſtion that ariſes upon the ſpecial verdict being now diſ- 
atched, I come in my laſt place to the point, which is made by the 


be deemed juſtices within the act.— Again, how does it appear, that the p 
Juſtification ; for the defendants, having failed in the attempt made to 


conſervator could either grant a warrant like the preſent, or command 
a conſtable to execute it ? \ Theſe powers are at leaſt very doubtful ; but 
I think I may take it for granted, that the conſervator could not com- 
mand a meſſenger of. the king's chamber. & | 

Dia then this act of parliament refer to magiſtrates of known autho- 
rity and daily employment, or to antiquated powers and perſons known 
to have exiſted by hiſtorical tradition only? Did it mean to redreſs real 


ceſſi 
acted 
us, had a juriſdiction to ſeize the defendants papers. If he had no ſuch 
juriſdiction, the law is clear, that the officers are as much reſponſible 
for the treſpaſs as their ſuperior. SN HO $4452 

This, though it is not the moſt difficult, is the moſt intereſting queſ- 


protect themſelves by the fat. of the 24th of Geo. II. are under a ne- 
7 to maintain the Jegality of the warrants, under which they have 


and to ſhew that the ſecretary of ſtate in the inſtance now before 


grievances, or thoſe that were never felt? Ad ea, gue frequenter accidunt, 
7 ſ tion in the cauſe; becauſe if this point ſhould be determined in favour of 


Jus adaptantur. 


the juriſdiction, the ſecret cabinets and bureaus of every ſubject in this 


From this compar'ſon it may appear, how little there is to drag the 
confervatpr into the law, who hardly var 194 4 with the juſtice of the | kingdom will be thrown open to the ſearch and inſpection of a meſſenget, 
u whenever the ſecretary of itate ſhall think fit to charge, or even to ſuſ- 


peace in any one point of the deſcription. But further, it is unfortunate 


for the” conſervators. upon this queſtion, that one half of them are the | pe, a perſon 


to be the author, printer, or publiſher of a ſeditious 


objects of the ſtatute by name, as conſtable, Cc. and yet not one of their | libel. | | 
acts as conſervators is within the proviſion. . - | The meſſenger, under this warrant, is commanded to ſeize the per- 
of | fon deſcribed, and to bring him with his papers to be examined before the 


And now give me leave to aſk one queſtion, - Will the ſecretary 


ſecretary of ſtate. In conſequence of this, the houſe muſt be ſearched ; 


2 Rate: be claſſed with the higher or the lower conſervator? If with the 
* ſuch as the king, the chancellor, Cc. he is too much above the | the locks and doors of every room, box, or trunk muſt be broken open; 
juſti | all the papers and books without exception, if the warrant be executed 


ce to be within the equity. If with the lower, he is too much be- 
low him. And as to the ſheriff, and the coroner, they cannot be within | 


Ws the law); becauſe they never grant ſuch warrants. as theſe. 80 that at able, that nothin 


according to its tenor, muſt be ſeized and carried. away; for it is uber” 


g is left either to the diſcretion or to the humanity of 


- Ja upon confidering-all the conſervators, there is not one that does | the officer. a 
- mot Rand moſt evidently excluded, unleſs the ſecretary of ſtate himſelf his power fo aſſumed by the ſecretary of ſtate is an execution, upon 
1 U I ᷑s᷑ all che party rs, in the firſt inſtance. His houſe is rifled ; his 


\ſhall be excepted. - nh 7 | 
Buer if there wanted arguments to confute this pretenſion, the conſtruc- | 


"tion that bas prevailed upon the ſeventh of James the firſt, would decide 


's 
|. moſt valuable 1 are taken out of his poſſeſſion, before the paper for 
- which he is charged is found to be criminal. by any competent juriſdic- 
|. tion, and before he is convicted either of writing,” publiſhing, or being 


$ 4 


he point. "That is an act of like kind to relieve. juſtices of the peace, | concerned in the paper. | + 2603.17 A 
This power, ſo claimed by the ſecretary of ſtate, is not ſupported. by 


-mayors, conſtables, and certain other officers, in troudleſome actions 
1 them for the legal evecution of their 2 ma 
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one ſingle citation from any law book extant. It is claimed. by no other 
agiſtrate in this kingdom bur himſelf : the great executive hand 0 
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ce, the lord chief juſtice of the court of King's- Bench, chief 
faltet erer excepted, never having aſſumed this authority. 
aments, which the defendants counſel have thought fit to 
in fupport'of this practice, are of this kind, * 1 8 
deen warrants have iſſued frequently ſince the Revolution, which 
been found by the ſpecial verdict; though I muſt obſerve, 
dat the defendants have no right to avail themſelves of that finding, be- 
Js ſuch practice is averred in their juſtification. wat 
That the caſe of the warrants bears a reſemblance to the caſe of ſearch. 
en goods. Re 
Ppey fay too, that they have been executed without reſiſtance upon 
ey prifiters, bookſellers, and authors, Who have quietly ſubmitted to 
a that no action nath nitherto been brought to try the right; 
ie although they have been often read upon the returns of habeas 
der no court of juſtice has ever declared them illegal. 

e is further inſiſted, that this power is effential to government, 
md the only means of quieting clamours and ſedition. | 

Theſe arguments, if they can be called arguments, ſhall be all taken 
notice of ; becauſe upon this queſtion I am defirous of removing every 
tolaprior; plauſibilit7. e | | 

"Before 1 ſtate the queſtion, it will be neceſſary to deſcribe the power 


aimed dy this warrant in its full extent. . 

It honeſtly exerted, it is a power to ſeize that man's papers, who is 
charged upon! oath to be the author or publiſher of a ſeditious libel ; if 
approtiively;"ir acts againſt every man, who is ſo deſcribed in the warrant, 
though he” be innocent. | 


Tanzableito arm, that it Has been upon a Tate occaſion executed in its ut- 


ers he 


verve of a 
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eie to pronounce a practice legal, which would be ſub 
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by any direct law, yet it bears 
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Caſe of Seizure of Papers, 
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for ſtolen goods. | 

I anſwer, that the difference is apparent, In the one, I am permitted 
to ſeize my own goods, which are placed in the hands of a public officer, 
till the felon's conviction ſhall intitle me to reſtitution, In the other, 
the party's own property is ſeized before and without conviction, and he 
has no Per to reclaim his goods, even after his innocence is cleared by 
acquittal, 

The caſe of ſearching for ſtolen goods crept into the law by impercep- 
tible practice. It is the only caſe of the kind that is to be met with. 
No leſs a perſon than my lord Cote denied its legality ; and 4. 176 
therefore if the two caſes reſembled each other more than 5 
they do, we have no right, without an act of parliament, to adopt a new 
practice in the criminal law, which was never yet allowed from all an- 
tilquity, 

Obſerve too the caution with which the law proceeds in this ſin- 
gular caſe, — There muſt be a full charge upon oath of a theft commit- 
ted. — The owner muſt ſwear that the goods are lodged in ſuch a place, — 
He muſt attend at the execution of the warrant to ſhew them to the 
officer, who muſt ſee that they anſwer the deſcription.—And, laſtly, the 
owner mult abide the event at his peril; for if the goods are not found, 
he is a treſpaſler; and the officer, being an innocent perfon, will be al- 
ways a ready and convenient witneſs againſt him. | 

On the contrary, in the caſe before us nothing is deſcribed, nor diſ- 
tinguiſhed: no charge is requiſite to prove, that the party has any erimi- 
nal papers in his cuſtody: no perſon preſent to ſeparate or ſelect: no 
perſon. to prove in the owner's behalf the officer's miſbehaviour. To ſay 
the truth, he cannot eaſily miſbehave, unleſs he pilfers ; for he cannot 
take more than all, | 

If ir ſhould be ſaid, that the ſame law which has with ſo much cir- 
cumſpection guarded the caſe of ſtolen goods from miſchief, would like- 


| a reſemblance, as was urged, to the kriown caſe of ſearch and ſeizure 


| wiſe. in this caſe protect the ſubject, by adding proper checks; would re- 


quire proofs before-hand; would call up the ſervant to ſtand by and 
overlook ; would require him to take an exact inventory, and deliver a 
copy: my anſwer is, that all theſe precautions would have been lon 
ſince eſtabliſhed by law, if the power itſelf had been legal; and that the 
want of them is an undeniable argument againſt the legality of the 
thing, | | 4 | 

hat would the parliament ſay, if the judges ſhould take upon them- 
ſelves to mould an unlawful power into a convenient authority, by new 
reſtrictions? That would be, not judgment, but legiſlation. 


the zra of liberty, and continued downwards to this time through the 
beſt ages of the conſtitution, muſt neceſſarily have a legal commencement, 
Now, though that pretence can have no place in the queſtion made by 
this plea, becauſe no ſuch practice is there alledged ; yet I will permit 
the defendant for the preſent to borrow a fact from the ſpecial verdict, for 
the ſake of giving it an anſwer. . 

If the practice began then, it began too late to be law now. If it was 
more ancient, the Revolution is not to anſwer for it; and I could have 


as the only baſis of our liberty. 
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wilhed, that upon this occaſion the Revolution had not been conſidered 


ae be WK 


I come now to the practice ſince the Revolution, which has been 
ſtrongly urged, with this emphatical addition, that an uſage tolerated from 
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The Revolution reſtored this conſtitution. to its firſt principles. It did 
no more. It did not enlarge the liberty of the ſubject; but gave it a better 
| ſecurity... [t neither widened nor contracted the foundation, but repaired, 
| and perhaps added a buttreſs or two to the fabric z and if any miniſter of 
Rate; has fince deviated from the principles at that time recognized, all 
!erefe 2 ſho ty | | that tl that I can iny is, that, ſo far from being ſanctified, they are condemned 
Wakrant it ſhould becler in proportion as" the power is exor- by the Revolutions. 
/ Wich reſpe& to the practice itſelf, if it goes no, higher, every lawyer 
nis uw, it will be ound in our books, IF it is not to be found | will tell you, it is much too modern to be evidence of the common law ; 
were, it is notlaw. .. + £4 crore e added, that theſe warrants ought, to acquire ſome | 
"Phe great end, for Which then entered | ts fociety; was to ſecure their ſtrength by the ſilence of thoſe courts, which have heard them read ſo 
foperty, That right'is preſerved ſacred and incommunicable in all in- often,upon returns without, cenſure. or animadverſion, Lam able to bor- 
ances,” Where it Vis ng been taken away or abridged by ſome public | row, my anſwer, to that pretence from, the court of King ar Ben.h, which 
ber the Roof of che whole, © The "caſes where this right of property | lately declared with great unanimity in the caſe of general warrants, that 
is ſet afide ofitive law, are various. Diſtreſſes, executions, forfeitures, | as no ohjection was taken to them upon the returns, and the matter paſſed % 
17 Big pus re Wr e n. 1277 4 ie . ld ALY, SALAN MEER a 
Or. ate afl öf this Yeſeription-; wherein, every man by common ſub Alentio, the precedents were of no weight, I moſt heartily concur in 
contenr gives up that right, for the ſake of ju ice and, he general goo - | that opinion: and the, reaſon, is more pertinent here, becauſe. the court 
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tion. But I think it would be material to go further back, in order to ſee, 
how far the ſearch and ſeizure of papers have been countenanced in the 
antecedent reigns. | F N EVO RE I at: 
"Firſt, I find no trace of ſuch a warrant as the preſent before that pe- 
riod, wa a very few that were produced” the other day in the reign of 
king Charles II. | 

But there did exiſt a ſearch-warrant, which took its riſe from a decree 
of the Star-Chamber. The decree is fouud at the end of the 3d volume 
of Ruſbworth's Collections. It was made in the year 1636, and recites 
an older deeree upon the ſubject in the 28th of Elizabeth, by which 
probably the fame power of ſearch was given. 9 

By this decree the meſſenger of the preſs was empowered to ſearch in 
all places, where books were printing, in order to ſee if the printer had a 
licence; and if upon ſuch ſearch he found any books which he ſuſpected 
to be libelous againſt the church or ſtate, he was to ſeize them, and 
carty them before the proper magiſtrate. 

It was very evident, that the Star-Chamber, how ſoon after the inven- 
tion of printing I know not, took to itſelf the juriſdiction over public 
libels, which ſoon grew to be the peculiar buſineſs of that court. Not 
that the courts of [Y:/minfler-Hall wanted the power of holding pleas in 
thoſe caſes; but the attorney-general for good reaſons choſe rather to pro- 


cced there; which is the reaſon, why we have no caſes of libels in the ; 


King's-Bench before the Reſtoration. _ 

T he Star-Chamber from this juriſdiction preſently uſurped a general 
ſuperintendance over the preſs, and ef a legiſlative power in all 
matters relating to the Abject. They appointed een they pro- 
hibited books; they inflicted penalties; and they dignified one of their 
office rs with the name of the meſſenger of the preſs, and among other 
things enacted this warrant of ſearch. | | | 

After that court was aboliſhed, the preſs became free, but enjoyed its 
liberty not above two or three years ; for the long parliament thought fit 
to reſtrain it again by ordinance, Whilſt the preſs is free, I am afraid 
it will always be licentious, and all governments have an averſion to 
libels. This parliament, therefore, did by ordinance reſtore the Star- 
Chamber practice; they recalled the licences, and ſent forth again the 
meſſenger. It was againſt the ordinance, that Milton wrote that famous 
pamphlet called Areipagitica. Upon the Reſtoration, the preſs was free 
once more, till the 13th and 14th of Charles II. when the licenſing 
act paſſed, which for the firſt time gave the ſecretary of ſtate a power to 
ifive ſearch warrants : but theſe warrants were neither ſo oppreſſive, nor 
ſo inconvenient as the preſent. The right to enquire into the licence was 
the pretence of making the ſearches ; and if during the ſearch any ſuſ- 
pected libels were found, they and they only could be ſeized. 


This act expired the 326 year of that reign, or thereabouts. It was | 


revived again in the 1ft year of king James II. and remained in force 
till the 5th of king William, after one of his parliaments had continued it 
for a year beyond its expiration. _ | | «Sp 
I do very much ſuſpect, that the preſent warrant took its riſe from 
theſe ſearch-warrants, that I have been deſcribing ; nothing being eaſier 
to account for than this engraftment; the difference between them being 
- no more than this, that the apprehenſion of the perſon in the firſt was to 
* follow the ſeizure of papers, but the ſeizure of papers in the latter was 
to follow the e of the perſon. The ſame evidence would 
ſerve equally ſor both purpoſes. If it was charged for printing or pub- 
liſhing, that was ſufficient for either of the warrants. Only this material 
difference muſt always be obſerved between them, that the ſearch-warrant 
only carried off the criminal papers, whereas this ſeizes all. | 
When the licenſing ad expired at the cloſe of king Charles II. 's reign, 
tze twelve judges were aſſembled at the king's command, to diſcover 
uh ther the preſs. might not be as effeQually reſtrained by the common 
law, as it had been by that ſtatute. 


I cannot help obſerving in this place, that if the ſecretary of fate 


was ſtill inveſted with à power of iſſuing this warrant, there was no 'oc- | 


_  cafion for the application to the judges : for though he could not iſſue the 

general ſearch-warrant, yet upon the leaſt rumour of a libel he might 
| 2 — done more, and ſeized every 4%" | But that was not thought of, 
and therefore the judges met and reſolve ' 


Firſt, that it was criminal at common law, not only to write public ſe- | 


ditious papers and falſe news; but likewiſe to publith any news without 
a licence from the king, though it was true and innocent, 
© Secondly, that libels were ſeizable. This is to be found in the 
State Trials; and becauſe it is a curioſity, I will recite the paſſages at 
| large, "Ev 85 ls 94 l ne © 4 n ; 2 3 | 
vel. H. 5. 1038. The trial &f Herris for a libel. Scrggs ch. juſtice. 


 * Becauſe my brethren ſhall be ſatisfied with the opinion of all the 
v6 es of * what this offence is, which they would inſinuate, as 
I the mere ſelling of books was no offence ; t 

„all the judges met by the king's commandment, as they 


_ * before: and they all 
© ſons, that do write, or print, or fel] any pamphlet that is either ſcan- 


ſome time 


+ dalous to public or private perſons, ſuch books may be ſeized, and the | 


© perſons puniſhed by law that all books which are ſcandalous to the 


© fiſhed; "and further, that all writers of news, though not ſcandalous, 
© © feditious, nor reflective upon non, ye wor or ſtate; yet if they are 
writers, as they are few others of falſe news, they are indictable and 
ann vm N N | od An 5 
I.: ſeems the chief juſtice was a little incorrect in his report; for it 
mould ſeem ws if he meant to puniſh only the writer of falſe. news. But 
"he is more accucate afterwards in the trial of Carre for a libel, 
State Triats, vol Hb prah 38 
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The defendants upon this occaſion have ſtopped ſhort at the Revolu- 


at long fince that | 
hey dig 
times declared unanimouſly, that all per- 


government may be ſcized, and all perſons ſo expounding may be pu- 
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5 N SY Sir C. Jefftriss recorder. | 
All the judges of England having met together to know, 


ö 
, 
| 


any perſon whatſoever may expoſe to the public knowledge nay 2 
of intelligence, or any matter whatſoever that concerns the public 
my give it in as their reſolution, that no perſon whatſoever could % 
pole ta the public knowledge any thing that concerned the affairs | 
the public, without licence from the king, or from ſuch perſons ui 


thought fit to intruſt with that power. 


a W K na A” a 


Then Scroggs takes up the ſubject, and fa 

The words I remember are theſe, When by the bing's command 
we were to give in our 7 N what was to be done in point of fegu. 
lation of the preſs, we did all ſubſcribe, that to print or publiſh any = 
books or pamphlets or any news whatſoever is illegal; that it is a mz. 
nifeſt intent to the breach of the peace, and they may be procecgc4 
againſt by law for an illegal thing. Suppoſe now that this thing is 
not ſcandalous, what then ? If there had been no reflection in this book 
5 all, yet it is illicit done, and the author ought to be convicted for 
it. | 

Theſe are the opinions of all the twelve judges of ; 
and reverend ck MEL WO: © ya 

Can the twelve judges extrajudicially make a thing law to bind the 
kingdom by a declaration, that ſuch is their opinion I ſay no. lt is 
| a matter of impeachment for any judge to affirm it. There muſt be an 
antecedent principle or authority, from whence this opinion may be fair] 
collected ; otherwiſe the opinion is null, and nothing but ignorance 5 
excuſe the judge that ſubſcribed it. Out of this doctrine ſprang the fa. 
mous general ſearch-warrant, that was condemned by the houſe of com- 
mons ; and it was not unreaſonable to ſuppoſe, that the form of it was 
ſettled by the twelve judges that ſubſcribed the opinion, 

- The deduQtion from the opinion to the warrant is obvious. If you can 
ſeize a libel, 2 ſearch for it: if ſearch is legal, a warrant to au- 
thorize that ſearch is likewiſe legal: if any magiſtrate can iſſue ſuch 3 
warrant, the chief juſtice of the King's-Bench may. clearly do it. 

It falls here naturally in my way to aſk, whether there be any autho. 
rity beſides this opinion of theſe twelve judges to ſay, that libels may be 
ſeized? If they may, I am afraid, that all the inconveniences of a ye. 
neral ſeizure will follow upon a right allowed to ſeize a part. The 
ſearch in ſuch caſes will be general, and every houſe will fall under the 
power of a ſecretary of ſtate to be rummaged before proper conviction.— 
Conſider for a while how the law of libels now ſtands. 

Lord chief juſtice Holt and the court of King's-Bench have reſolved in 
the King and Bear *, that he who writes a libel, though he 
[ neither compoſes it nor publiſhes, is criminal,  _ 
In the 5th Report, 125. lord Coke cites it in the Star- 
Chamber, that if a libel concerns a public perſon, he that / 
hath it in his cuſtody ought immediately to deliver it to a 2 . 
magiſtrate, that the author may be found out. 6.6. 

In the caſe of Lake and Hutton, Hobart 252. it is obſerved, that a 
libel, though the contents are true, is not to be juſtified ; but the right way 
is to diſcover it to ſome magiſtrate or other, that they may have coguizance 
of the cauſe, ; | ** 2 . 5 0 e þ 


r a 
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* Reported 
Carth 403. 
1 L. Raya, 
414. 12, 


ing it to a magiſtrate, was only puniſhable in the Star-Chamber, unleſs 
the party maliciouſly publiſh-it, . But the court corrected this doctrine 
in the King and Bear, where it ſaid, though he never publiſhcd it, yet his 
havin it in readineſs for that purpoſe, if any occaſion ſhould happen, is 
| hight criminal : and though he might de gn to keep it private, yet 
after his death it might fall into ſuch hands as might be injurions to the 
government; and therefore men ought not to be allowed to have ſuch 
evil inſtruments in their keeping. Carthew 409 In Salteld's Report of 
the ſame caſe, Holt chief juſtice ſays, if a libel be publickly knowu, 2 
written copy of it is evidence of a publication. Salk. 418. 

If all this be law, and I have no right at preſent to deny it, when- 
ever a favourite libel is publiſhed (and theſe compoſitions are apt to be 
fayourites) the whole kingdom in a month or two becomes criminal, and 
it would be difficult to find one innocent Jury amongſt ſo many millions 
of offendets. Foo Ni 
L can find no other authority to juſtify the ſeizure of a libel, than that 
of Scroggs and his brethren, 7 8 r 
| If the power of ſearch is to follow the right of ſeizure, every body [ces 

the conſequence, | He that has it or has had it in his cuſtody; he that has 
publiſhed,” copied, or maliciouſly reported it, may fairly be under a re:- 
| fonable ſuſpicion of having the thing in his cuſtody, and conſequently 
become the object of the ſearch-warrant. If libels may be ſeized, it 
ought to be laid down with preciſion, when, where, upon what charge, 
againſt whom, by what magiltrate, and in what ſtage of the proſecution. 

[1 theſe particulars muſt be explained and proved to be law, before this 
general propoſition can be eſtabliſhed. $1 DAY. * 

As therefore no authority in our books can be produced to ſupport 
ſuch a lo trine, and fo many Star-Chamber decrees, ordinances, and acts 
have been thought neceſſary to eſtabliſn à power of ſearch, I cannot be 
perſuaded, that ſuch a power can be ;uſtified the common law. 

T bave no done wien che argument, which has endeavoured to ſup- 
port this warrant by the practice ſince the Revolution 

It is then ſaid, that it is neceſſary for N government to lodge 
he 


| ſuch a power with a fate officer; and that it is bettet to prevent the pu 
lication before than to. puniſh the offender afterwards. I anſwer, if t 
legillation be of that opinion, they will reyive the licenſing Act. But if 
they have not done that, I conceive they ate not of that opinion. And 
wit reſpect to the 1 of ſtate neceſſity, or a Main Bion that has 
been 3 on 1 11 ate · offences and 41 5 the common law ver 
underitand that kind of reaſoning, nor do 'our books take notice of an 
Wan 1 Hah A ; 
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In iſt. Ventris 31. it is ſaid, that the having a libel, and not diſcover- 


EE ration, that general warrants were univerſally {/kgal, except in caſes provided 
Journ. Com. 25 April, 1766.— All theſe reſolutions were in conſequence of Mr. Wil 


AprenD. ] 
ent Alley was committed to the Tower in the 3d of Charles J. 
the houſe of lords only for aſſerting in argument, that there was a 
law of fate different from the common law; and the ſhip-money judges 
reimpeached for holding, firſt, that ſtate-neceſſity would juſtify the 
raiſing money without conſent of parliament ; and ſecondly, that the 
ting was judge of that neceſſity. 
If the king himſelf has no power to declare when the law ought to be 
violated for reaſon of ſtate, I am ſure we his judges have no ſuch prero- 


ie. | : 
PTaftly it is urged as an argument of utility, that ſuch a ſearch is a 
means of detecting offenders by diſcovering evidence. I wiſh ſome caſes 

id been ſhewn, where the law forceth evidence out of the owner's cuſ- 
tody by proceſs. There is no proceſs againſt papers in civil cauſes, It 
has been often tried, but never prevailed. Nay, where the adverſary has 
by force or fraud got poſſeſſion of your own proper evidence, there is no 

to get it back but by action, . 

15 the criminal law ſuch a proceeding was never heard of; and yet 
there are ſome crimes, ſuch for inſtance as murder, rape, robbery, and 
houſe-breaking, to ſay nothing of forgery and perjury, that are more 
atrocious than libelling. But our Jaw has ond no paper- ſearch in 
theſe caſes to help forward the conviction. 

"Whether this proceedeth from the gentleneſs of the Jaw towards cri- 
minals; or from a conſideration that ſuch a power would be more perni- 
cious to the innocent than uſeful] to the public, I will not ſay, 

It is very certain, that the law obligeth no man to accuſe himſelf ; 
becauſe the neceſſary means of compelling ſelf- accuſation, falling upon the 
innocent as well as the guilty, would be both cruel and unjuſt; and it 


)- ſhould ſeem, that ſearch for evidence is diſallowed upon the ſame prin- 


| ciple. There too the innocent would be confounded with the guilty. 
"Obſerve the wiſdom as well as mercy of the law. The ſtrongeſt evi- 

ce before a trial, being only ex parte, is but ſuſpicion; it is not 
proof, Weak evidence is a ground of ſuſpicion, though in a lower degree; 
and if ſuſpicion at large ſhould be a ground of ſearch, eſpecially in the 
caſe of libels, whoſe houſe would be ſafe ? 

If, however, a right of ſearch for the ſake of diſcovering evidence ought 
in any caſe to be allowed, this crime aboye all others ought to be ex- 


ry > 
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cepted, as wanting ſuch a diſcovery leſs than any other. It is com- 
mitted in open day-light, and in the face of the world; every act of 
publication makes new proof; and the ſolicitor of the Treaſury, if he 
pleaſes, may be the witneſs himſelf, | 

The meſſenger of the preſs, by the very conſtitution of his office, is 
_—_ to purchaſe every libel that comes forth, in order to be a wit- 
neſs, | | 

Nay, if the vengeance of government requires a production of the au- 
thor, it is hardly poſſible for him to eſcape the impeachment of the prin- 
ter, who is ſure to ſeal his own pardon by his diſcovery. But ſuppoſe 
he ſhould happen to be obſtinate, yet the'publication is ſtopped, and the 
Dee puniſhed, By this means the law is ſatisfied, and the public 
ecured. 

I have now taken notice of every thing that has been urged upon the 
preſent point; and upon the whole we are all of opinion, that the war- 
rant to ſeize and carry away the party's papers in the caſe of a ſeditious 
libel, is illegal and void, 

Before I conclude, I defire not to be underſtood as an advocate for 
libels. All civilized governments have puniſhed calumny with ſeverity z 
and with reaſon ; for theſe compoſitions debauch the manners of the peo- 
ple; they excite a ſpirit of diſobedience, and enervate the authority of 
government; they provoke and excite the paſſions of the people againſt 
their rulers, and the rulers oftentimes againſt the people. 

After this deſcription, I ſhall hardly be conſidered as a favourer of theſe 
pernicious productions, I will always ſet my face againſt them, when 
they come before me; and ſhall recommend it moſt warmly to the jury 
always to convict when the proof is clear. They will do well to con- 
ſider, that unjuſt acquittals bring an odium upon the preſs itſelf, the con- 
ſequence whereof may be fatal to liberty; for if kings and great men 
cannot obtain juſtice at their hands by the ordinary courſe of law, the 
may at laſt be provoked to reſtrain that preſs, which the juries of their 
country refuſe to regulate, When licentiouſneſs is tolerated, liberty is 
in the utmoſt danger; becauſe tyranny, bad as it is, is better than 
anarchy; and the worſt of governments is more tolerable than no go- 
vernment at all. | | 


f 8 [A great change of the king's miniſters happened in the July before the judgment in the preceding caſe; particu- 


+4... » larly the marquis of Rockingham was placed at the head of the Treaſury. The judgment was ſoon followed 
tic: itb a reſolution of the houſt of commons, declaring the ſeizure of papers in the caſe of a libel to be illegal, 
Iuo0urn. Com. 22 April, 1766. At the ſame time the commons paſſed a reſolution condemning general warrants 
+»  /2n the caſe of libels. The latter reſolution was afterwards extended by a further vote, which included a decla- 


ind by att of parliament, 
es's complaint of a breach 


Woes of privilege above two years. before. Journ. Com. 15 November 1763. Two prior attempts were made to 

d obtain a vote in condemnation of general warrants and the ſeizure of papers, one in 1764, the other in 1765, 

Journ. Com. 14 and 17 February 1764. 29 January, .1965. and Almon's Deb. Com. But they both 

Fuad miſcarried, and one of the reaſons aſſigned for ſo long reſiſting ſuch interpoſition of the houſe was the pendency 

E ſuits in the courts of law. This objettion was in part removed by the ſolemn judgment of the Common Pleas 

againſt the ſeizure of papers, and the acquieſcence in it. Whether the queſtion of general warrants ever received 

the ſame full and pointed decifion in any of the courts, it is not in our power at preſent to inform the reader. 

The point aroſe on the trial of an action by Mr. Wilkes againſt Mr. Wood, . which is the firſt caſe in Mr. Loft's E 

Reports; and lord Camden in bis charge to the jury appears io bave explicitly avowed bis own opinion of the. 85 

Illegality of general warrants; but what was done afterwards is not ſtated. How a regular judgment of the point 

waar avoided, in the caſe of error in the King's Bench between Money and Leach, by conceding that the warrant 

wa 9 we have obſerved in a former note. Ante 312. As to the action, in which Mr, Wilkes finally ; 

* . © recovered large damages from the earl of Halifax, it was nat tried till after the declaratory vote of the Commons, | 
5 -.., which moſt probably prevented all argument on the ſubject.a . 
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No. V. Proceedings in the Caſe of John Wilkes, E/quire,. on two Informations for Libelt, King', 


Bench, Michaelmas Term 1764, zo Hilary Term 1970, incluſive. | oh 

MY lin 28-07. 3g 1, avis bo, | nat idddgy es 120 6 wo natiar nt. 4 14 yolut 

; Ibis caſe is wholly extratied from Sir James Burrows Reports. 4 Burr. 2327. but 3 

| CEE ILOG. Fatt no: greg; fy Su B oing 

1 F 7 | | > if 

Weineſday 8 this cauſe; in the ſeveral branches of it, came ſeveral | iſſued on this outlawry, Mr. Miles voluntarily made his perſonal appear. — 

91h ener mes before the court, it ſeemed better to teſerve a ge- ance in it; accompanied by three or four friends, who probably meant to come 

277%, 1 neral account of it till a final concluſion of the whole, | become his bail, in caſe of his being now admitted to bail. | 1 

than to report the particular parts of it disjointedly, in order of time as] He opened with a ſpeech, which is already in * print, and It un w . 

they were reſpeQively argued and determined. © | therefore needs not be here repeated. He took notice, in it, rte in the 10 

: 4 Michatlmas Ter 1764, the fourth year of his preſent majeſty king | that the record was altered, before the trial, by lord Mans- N pavery 1 
George the third, fir Fletcher Norton, then his majeſty's folicitor-general, | fie ds order: ſo that he was tried upon altered fats. This he B, ch wh 

(the office of attorney-genetal being then vacant,) exhibited an informa- | particularly complained of, as being uncon/titutional and ille- Avril mo, * 


tion againſt Mr. Wiltes, for eng publiſhed, and cauſed to be printed | gal; and was adviſed, he ſaid, that it rendered both the verdicts abso- , 
and publiſhed a ſeditious and ſcandalrus Vibel (the North Briton, No. 45.). | lutely void. CCC 7 ppe⸗ 
And ſoon after, he exhibited another information againſt him, (the arte rex hob hn De Grey) prayed that Mr. Willie, mi.ht thin 
office of atrortiey-general {till remaining vacant,) for having printed and | ſtand committed; as he had been convicted of printing and publiſhing . 


LY 


| publiſhed, and cauſed to be printed and publiſhed, an obſcene and impious | one of theſe libels, and of publiſhing the other; and had now avo;ved him⸗ le 
libel (an Eſay on Woman, & c.). I Ss | ſelf 46 be the perfor eG.. mY 
Mr. Wilkes having pleaded * not guilty' to both theſe informations, Mr. Serjeant Glynn, of counſel for Mr. Willes, oppoſed this. He ſaid ſtand: 

„ The and the records being made up and ſealed, and the cauſes * | he had ſeveral objections to the oatlawry; and that, till laſt night they 
y were > : 8 . SS ; OY I a 

tried on the ready for trial, the counſel for the crown thought it expe- had expected a fiat for a writ of error: but that, laſt night, Mr. Attorneys Firm 

21} of Feb. dient to amend them, by ſtriking out the word * purport,” | general declined granting one, becauſe he doubted + whether it belonged ſhoul 

Ys and in its place inſerting the word © tenor,” The propoſed | © to 5% office to grant it,“ or, © whether it ought not to be granted by the I ſho 

amendments were in all thoſe parts of the information where the charge lord chief juſtice;* He ſaid, Mr, Attorney-general did not reſuſe his on 
was that the libel printed and publiſhzsd by Mr. Wiltes contained mat- fiat, from any doubt abut the propriety of the application for it, or the Hub h 

ters to the purport and e following, to toit: which the counſel for {| ſufficiency'of, the objections to the outlawry;\ but merely from a doubt Ie 


the crown thought it adviſeable to alter into words importing that ſuch e 20hom it belonged te v/{qw the writ-of errer.“ He ſaid, he would juſt b 
libel contained matters? ta.the tenor and effect fallowing, to m, , propoſe ſome errors, which he hoped would ſatisfy. the court that a writ After 

Sir Fletcher Norton (then become himlelf 'attorney-general), a irefted | of error ought to be granted. They were, of two forts: firſt, errors in fa?; WM gait 
Mr. Barlw,ycleck im Foyith the. the, %%% elew. ; 
ſuch an order; apprehending it (as he afterwards publickly dee ated) to | ift. An error in fat was, that Mr. 7Y/7;Hes was abſent and cut of the want 
C n II [4 kingdomy at the time of the #ivard of the writ M exigent.” | 114 (0 
Mr. Barlow, in utſudhceof theſe ditections, applied to lord Mandala, ©» '2dly.” Fhree errors in π . Firſt, chat the ſheriff has returned no pro- fach/ 
for a ſummons te ew'cauſe ©* why ſuch amendment ſhould not be made. elamationg It is onlycſaid, that he has obeyed the wfit; whereas he made 

And his lordſhip iſſued a ſummons in each cauſe, dated.18th of Feb. 1964, 1 ought xo have returned, particulars.z that the/court might judge of them. 6 K. 
for the defendant's clerk in coutt, agent, attorney or ſolicitor, to attend. | Secondly, it is not ſtateg in the return of the exigent, that N. Wilkes wr 
him at his houſe, in Bloomſbury: /quare.on, Mangay.the 20th, of | February. at | * was exated in the county Maier; nor is it ſaid to be © at a county; be £7 
eight o'clock in the morning z to ſhew.cauſe why, the information ſhould | * court,” alt is Only ſal to be at his, county. courtiat the Three Jois : 
not be amendzg, by. ſttiking out the word © pup, Ft,” in the ſeveral Places | * hy egen near bra r h Bunt * Mia liger: which is 19 Mr 
where it is mentianed in the faid information, ahi Inſerting inſtend there- | allegation “ that Brel. vet is in the count). 6 


1 


» \ 
*. 


toned | FI | | -A | k : Middleſex.” And though to the 
; of the word , MN B. The ſummons in che Cauſe relating tothe it is ſaid Cat ny county- court, yrt he might be ſheriff of two counties. jectin, 
ſedjtious libel:excepred the firſtiplace*excopr.inithe firſt place.. o He cited 2 Na Aör. 802, hitler utlagaime, error utlagarie. Thirdly, in 
On notice of this ſummons Mrs Philips, agent add ſolicitor} for Mr. n judgment of the. coroner is here ſtated; but only a mere fact, that he * fa&t 
Wilkes, and Mr. e in court, and attorney an the. ig" was oxt/awes by the, coroner, In ſupport. of which. objection, he cs havin, 


the record, both atiended his lordſhip, at his .own. houſe, upon the faid | 1 Brown's, Entries 301. in point, HE therefore prayed that bis lord- Ile 
20th of February 1555 Ronin J being now: vacation - ti wy mY ho |. ſhip Would" Ant M. | "pt 2 allowance pf hig wats ertor, in order to 1 1 
court ſitting;) and did nat bel to the propoſed amendment: on the con- his gettihg this errancous outfiwry reverſed; Ele faid; ft was improper for ba 
trary, Mr. Hug bes, upon being aſked as a fair practicer, candidly ac- | at this time to enter into any litigation about the validity of the convidims take r 
'knowledged * that it was amendable; and Mr. Philips acquieſced-in it, | upon which theſe judgments are founded. Mr, Willes's preſent circum- can n. 
though he ſaid he could not conſent to it. Lord dle having, in the | ſtances under the outlawry are more penal than the convictions them- comes 
preſence of theſe gentlemen, conſulted and produced many precedents, | ſelves. Therefore it is incumbent upon him, firſt to get rid of the out- con: 


and being fully 'fatisfied * that the amendment might be made, and that it | lawry. And he prayed that Mr. Wiltes might be, in the mean time, ad- ſtrong 


= , © might be made by @ ſingle judge at his houſe or chambers,” told Mr. Philips mitted to bail. tions 
© that there was no need of his conſent;* and immediately made the fol- Mr. Recorder of London (Eyre) on the ſame fide, enforced „ Th it caſe muſt 1 
lowing order Upon hearing the clerks in court on both fides, I do | what the ſerjeant had urged ; and obſerved, that dr4, 5 {nas bo i. judgm 

; order that the information in this cauſe be amended; by ſtriking out the | and M. c. 18. $ 4. Mr. Miltes was not compellable to appear lun ments 
* word purport. in the ſeveral places where it is mentioned, in the ſaid in- in perſon; but might have appeared by attorney, and reverſed % 487 
formation, and by inſerting inſtead thereof the word tenor. Dated this | the outlawry without bail (unleſs otherwiſe ordered by the aa. of is fects f 
; , * 20th day of February 1764." | e . . court). He therefore propoſed, that he ſhould either appear of wy wh priſon: 
. The. orders. in. both cauſes were exactly alike ; only that the words | by attorney, to reverſe it! or give bail to proſecute a writ of , WY that f 
* exc-pt in the firſt place” were added in that of the information for the | error. And he cited Zarbury's caſe in this court, in Eaſler cond ſame c 
C UE Sono nn e aud Pini Terms 1723. 9 G. 17. Foneſene the mi 

Mr. Pikes was at this time in France; whither he had voluntarily re- | Mr. Mansff-/d, on the ſame fide; argued that Mr. Willies Ads din, 1 
| tired ſome time before, and from whence he did not return till towards | was clearly intitled to be admitted to bail, "under this ſtatute, ous” Sitio: 
3 ite election of members for the new parliament (into which he was after- The convictions can not at this time be proceeded upon; as vey bed in. Half. 
/// /// / ere F3 It the ſentenceof outlawry is ſtanding out againſt im. He has be f ce nean 
| . Tue trial came on at the appointed time, and proceeded in the uſual done all that is in his power to do. He appears in court, and Pente It does 
manner; Mr, 7/7/þ:s's counſel and agents mating no objection thereto, ner | ſubmits to the laws of his country. He has ſhewn errors of beet for Sm 
declining to enter into bis defence. Verdits were found againſt him, upon weight, in the outlawry; and has uſed-all methods to obtain ubs, goods | 


| both informations: after which, judgment was duly ſigned again} him,” | a writ of error to be allowed; and prays to de admitted to bail by the 
in each cauſe; and writs of capras were awarded and itfued againſt him, | court, as he mult have been by the ſherif, if he had been taken upon 4 

"as in ordinary caſes of convictions upon informations for miſdemeanours. | capras utlegatum. oo HE ra . 

pon his non-appearance, the proceedings were carried on to procla- ROT ENS. bx" n 

mation and exigents: and upon his not appearing on the fifth time of be- Mr. Davenport, on the ſame ide, ſpake to the fame effect. 


7 


1 ' ing exacted, he was, by the judgment of the coroners of the county of PEE FER My JJͤͤĩâ§7ß;? Dee AR Too 

1 Middleſex, accordingsto the law and cuſtom of che realm, outlawed, | Mr. Attorney-general explained the fact, and the reaſon of his decln- utlogat 
3 on Weaniſday the 20th of April iy, (being the firſt day of Egſler ing to grant the frat for a writ or error. He ſaid, that upon the appli- 2 You 
_— Term 1768,) ſoon after the fitting of the court, and before any proceſs had cation made to him on the part of the defendant, he directed an attend- We: 
; ae me BO | N wy | Wy ; n yt al. ce 

1 „ I on 5 £36 Wh ; 1 | t 
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TTY 
moe: which was accordingly had. 8 That he thought the errors ſpeciſted 
do him to be a ſufficient foundation for a fiat, in caſe the party had 

in cody but he could not find any precedent for an attorney gene- 
als granting a fiat when the party was not in cuſtody. The writ of error 
| was not tendered to him, he ſaid, till laſt night: and the court was to 
fit, this morning. He was ready to liſten to any method that could have 
bern ſhewn to be proper: but none was propoſed, He added, that he 
thought Mr. Viltes could not be intitled to his writ of error, ti he ſhould 
de in cuſtody. He obſerved, that this was not an outlawry for non-ap- 
dance; but an outlawry upon and after conviction. 


pe 


Lord Mansfield. - Here are two motions made, upon the defendant's 
qppearing perſonally in court: one, for commitiiny him; the other, for 
_— 
am of opinion againft both theſe motions, 1 _ 
He ought to be brought in r-gu/arly, upon a return of the capias by the 
ſheriff, J have no doubt but that we might take notice of him, upon his 
Foluntary appearance as the perſon outlawed; and commit or bail him: 
but we are not abſolutely , to do it, without ſome reaſon to excule the 
going out of the regular courſe, 

If the defendant could ſhew that the attorney-genera] refuſed to take 
him up and bring him into court, in order to prevent his having this ad- 
vantage; or if the atrorney-general had in fact uſed all methods to take 
him up, and he had concealed himſelf and abiconded, and afterwards had 
come in thus voluntarily, i order W wr upon either of theſe, or 
any other extraordinary ground, we ſhould be bound to interpoſe, and 
overlook the impropriety of the defendant's coming, inſtead of being brought, 
imo court. | 92 55 

7956 the real cauſe of this irregularity is the ſtrongeſt argument 
why we ſhould not give way to a new mode, liable to miſconſtruction, 
and carrying a bad appearance, It is notorious, that the defendant has 
appeared very publicly: why was he not apprehended? | 

The outlatury muſt certainly be diſpoſed of, before you can come at any 
thing eee the judgment upon the convictions can not, at proſent, be pro- 
ceeded upon. : | | 

[ could wiſh this gentleman had been better adviſed than to have come 
thus prematurely, with a written ſpeech, to juſtify the crimes of which he 
ſands convicted; and to arraign an order made by me. 

Tam very happy in having this opportunity of explaining my conduct 
in making the amendment that has been mentioned, If I was wrong, | 
ſhould think it more honourable to acknowledge and rectify any error that 
I ſhould have committed, than to juſtify and defend it. The applica- 
tion to me was, to amend the word “ purport” into © tenor.“ Mr. 
Hurhes, the clerk in court for the defendant, agreed it to be amendable. 
I recolleted a caſe of the like kind, of an amendment of an information 
juſt before trial: and, looking for it, I found a collection of ſuch caſes, 
After reading one or two, Mr. Phi ips, attorney and agent for the defen- 
dant, was perfectly ſatisfied, and defire.! me not to give myſelf any fur; 
ther trouble; but ſaid he could not conſent to it.“ I ſaid, * did ifot 
want a conſent :”_ I thought myſelf bound to order the amendment; and 
#dfo. I had made ſome ſuch orders before; and I have made ſeveral 
ſach orders ſince; even in 9 warranto informations. In this caſe, it 
made no alteration in the defendant's defence. His counſel never objected 
to it, nor took any notice of it. I think it 7% and wſual, and as of 


courſe: not but that I am open to conviction, and ready to hear what can 


be faid to ſhew that it was wrong. 


Mr. juftice Yates.---Tf this amendment was wrong, it will ſtill be open 
to the conſideration of the court; although the proper opportunity cf ob- 
jecirig to it was ut the trial, In the caſe of the king againſt Charleſworth, 
an information for forging a warrant of attorney * to acknowledge fatif- 
action upon a judgment' was amended, without coſts 190 proſecutor 
having been admitted a pauper), and without giving the defendant leave 
to plead de novo. 2 Stra. 871. | 
As to the two preſent oppoſite motions, one for committing, the other 
for bailing the defendant ; the ſame anſwer ſerves for both: the court can 
take no notice of any thing but what comes judicially before them.“ We 


, 


cannot take cognizance of this matter, in the method in which it now . 


comes before us: we can not take judicial notice © that this is the per/on 
convicted or outlawed.“ Mr. Brown's cafe in Dyer 192. is clear and 
long, as to the outlawry. And as to committing him upon the convic- 
tions, that can't be done whilſt the out/awry is ſubſiſting: the outlawry 
mult firſt be diſpoſed of, before we proceed upon the convictions. The 
judgment of outlawry ſuſpends all proceedings upon them. The judg- 
ments on the convictions would probably be fine and impriſonment. But 
it would be manifeſt oppreſſion to ſet a fine upon him, when all his ef- 
fees ſtand forfcited to the king already: and he is already liable to im- 
priſonment upon the outlawry ; from which he can never be freed whilſt 
that ſtands in force, There cannot be two different judgments for the 
lame oftence : there cannot be judgment of outlawry, and judgment for 
the miſdemeanour likewiſe, In the caſe of the king and queen againſt Tip- 
Ji, 1 and 14. Salk. 404. the defendant was outlawed upon an infor- 
mation for a miſdemeanour, and fined 5000/; It was moved, on his be- 
half, that he could not be fined upon the outlawry ; becauſe; in miſde- 
meanour, the outlawry does not enure as a conviction for the offence, (as 
des in cafes of treaſon and felony), but as a conviction of the contempt 
not anſwering; which contempt is punithed by the forfeiture of his 
goods and ue and if he might be fined now, he muſt be fined again, 


Moes upon the principal judgment. And the * firſt was held to be 
Wes irregular: for, the outlawry in theſe caſes is not a conviction; 
. tha > AS appears by Fleta 42. Duamvis quis pro contumacia et * 
Wand uflagetur, non propter hoe cenvictus eft de fatto principali,“ 
F; i ſhouls And there is 4 caſe in Bro. Abr. title © Utlagary,' pl. 26. 
fin.” "where a man was outlawed of felony, and taken by a capias 
aum, and detained in the King's Bench; and divers bills were brought 
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Caſe of John Wilkes, Eſq. in too Informations for Libels. 


323 
againſt him in cuſtody of the, Marſhal : and the court would not ſuffer it, 
For, his body lands and goods are the #ing'sz and therefore the plaintiff 
can not have the effect of his ſuit againſt him before the outlawry; but if 
he obtains a pardon, the plaintiff thall be anſwered. If the deſcendant in 
the preſent-caſe had come in by proceſs, his identity would have appeared, 
If he had come in by record, he might have applied to be bailed, either 
upon the ſtatute of 4, 5 %. and M. c. 18. (if that ſtatute can be ſhewn 
to be applicable to an outlawry on a miſdemeanour), or under the plenary 
power of the court upon the circumſtances of his caſe, But that itatute 
ſeems only applicable to civil caſes. I mention this, only for the conſider- 
ation of the counſel, when it ſhall come before the court, By the 5th 
ſection, the ſheriff may © take ſecurity of the defendant taken upon a ca- 
© pias utlagatum, in caſes where bail is required, in double the ſum for which 
„bail is required,” But how can the ſheriff, under the directions of this 
ſtatute, take bail in double he ſun, in a criminal caſe? How can the ſheriff 
4nvto what the fine % he? Or why ſhould the ſum of the fre be doubled? 
The {tatute ſeems to relate only to vil cales, and to mean double the 
debt. n 

The defendant ought, in my opinion, to have come hither in a regular 
way: but as the matter now ſtands, upon this voluntary appe.rance, with— 
out return of proceſs or any matter of record whatſoever, the court can 
neither commit him nor bail him, | 


Mr. juſtice Mon. J think there is but one queſtion: and I ſhall keep 
to that, It is, © whether he ſhall be committed.“ Ihe attorney- general 
pray us to commit a man as an tu, againſt whom, he himſelf would 
not iſſue proceſs of eutlawry ; though there does not appear to be any 
particular circumſtances to prevent his iſſuing ſuch N The officers 
of the crown might have exerciſed their power by proper proceſs: and 
then he would have been in cuſt.dy. But they have not choſen to do ſo: 
and he remains as much at his liberty, as he was befor: he came into 
court, The motion to commit him ſeems unneceſſary: and I ſhall not 
at preſent, take notice of any other queſtion; he not being at all i 
cuſtody. a 


Mr. juſtice iii There has been, for ſome time, a judgment of out- 
lawry againſt the defendant, who is not an abſconding perton. The at- 


torney-general has not thought proper to iſſue proceſs againſt him upon 


it, And now he comes into couft gratis, voluntarily, not by any return 
of proceſs, or any matter of record. We can not take any notice at all 
of him; nor can we know, judicially, that he is the man.“ I don't ſee 
why the attorney-general ſhould demand of the court to commit the 
def-ndant upon this outlawry, when he himſelf has long ſuffered him to 
go at large, without any attempt to take him up, or even iſſuing proceſs 
againſt him. | | 


MY 4 8 . \ ! * 3:4, tha + ; * . 

Nothing was taken by either of the two motts.13 ; namely, the attorney- 

general's, that the defendant might be committed;* or his own 
counſel's, that he might be bailed.” . 


On WV-dneſday the 27th of April 1968, (a week after the former tranſ- 
action,) Mr Willes having this morning ſurrendered himſelf to the ſheriff. 
of Middleſex upon a capias utlagatum which had been ſince the laſt motion 
iſſued againſt him, and being now in the ſheriff”s cuſtody, was brought 
into court by the ſaid meriff, upon the return of a habeas corpus directed 


to him for that purpoſe. In the mean time, Mr, Attorney-general had 


granted his fiat for a writ of error: which he did immediately upon re- 
ceiving an aſſurance that Mr, /Y;/kes was in actual cuſtody upon the 
capias utlagatum, he return to the habeas corpus being read in court, it 
appeared that the defendant was charged with two outlawries ; viz. 6ne 
on each conviction for the reſpective miſdemeanours before mentioned, 
A writ of error in each cauſe was delivered into court. „ 
The outlawries, the writs of error, and the aſſignment of errors, were 
exactly alike in both cauſes : it will therefore be ſufficient to ſpecify only 
one of inch ſort. 9 1 „„ 
The material part of the outlawry, on which the Jueſtion türned, was 
this. The ſheriff returned the writ of exigent executed and indotſed as 
follows - By virtue of this writ to me directed, at my county court 
held at the houſe known by the fign of the Three Tuns in Brook-/tre/t near 
« Helborn in the county of Middleſex, the 12th day of Fuly in the fourth 
year of the reign of our preſent ſovereign lord George the third now king 
© of Great Britain, &c. the within named John Miltes was the firſt time 
© exacted, and did not appear.” It goes on in the ſame manner, till the 
quinto exaftus; viz. * at my county court held at the Frey place the gth day 
of Auguſt in the year aforeſaid, the ſaid John Wilkes was a ſecond time 
« exacted, and did not appear:“ and fo, in the ſame words, only changin 
the days, to the 5th incluſive, Therefore by the judgment of Eudora 
Umfreville, eſq; and Thomas Philips, gent. his majeſty's coroners of the 
county of Middliſex, the ſaid John IVilkes, according to the laws and cuſs 
roms of this realm, is outlawed, _ — er, OM 
The writ of error was verbatim as follows---Of Ea/ter Term Wy 
1768, 8 G. III. Our lord the king hath ſent to his fuſtices ap- Ante en 
pointed to hold pleas before him his writ cloſed in theſe words (that is ta 
ſay) George the third by the grace of God of Great Britain, Franct, 104 
Ireland king, defender of the faith, &c, To our juſtices appointed to hold 
pleas before us greeting. Foraſmuch as in the record and proceſs, as alſo in 
the publication of an outlawry againſt Fohn #ltes late of 1/efmin/tery in 
the county of Middleſex, elq; on a certain information againit the ſaid am 
Wilkes, for printing and publiſhing a certain libel or compoſition, intitle 


An Ea on Woman; whereof the ſaid John Miles is impeached, and 


thereupon by a jury of the county is convicted, as it is ſaid z manifeſt 
error hath intervened, to the. great damage of the ſaid, Zobn Wilkes, as by 
his complaint we are informed: We, Willing that the ſaid error (if any. 
be) be duly amended, and full and ſpeedy juſtice done to the ſaid Foh 
Wilkes in this behalf, do command you, that if the ſaid qutlawry.be e. 


= 


326 


turned befote us as- hath been (aid; then inſpecting the ſaid record and 
poly you cauſe further to be done therein for annulling the ſaid out- 
lawry as of right, and according to the law and cuſtom of England, ſhall 
be meet to be done. Witneſs ourſelf at Meſiminſter, the twenty-feventh 
day of April, in the eighth year of our reign. 

; And hereupon the ſaid John Milies comes in his proper per- 
ſon, and ſays, that in the record and proceſs, and alſo in the 
publication of the aforeſaid outlawry, there is manifeſt error 
in this, that there is no ſufficient infor mation filed or exhibited againſt the 
ſaid John Wilkes, whereon to ground the proceſs of the outlawry afore- 
ſaid; by reaſon whereof, the ſaid outlawry is void and of no effect or 
force whatſoever. There is alſo error in this, that no public. proclamation 


Aſſigument 
of error. 


whatſoever is mentioned to have been made at any open county court, or 


at any general quarter-ſeſſions of the peace whatſoever, or at the door of 
any pariſh church where the ſaid Fohn Willes was an inhabitant, accord- 
ing to the exigency of the ſaid writ of capias cum proclamatione : there- 
fore in that, there is manifeſt error. There is alſo error in this, that it 
is not ſhewn, nor does it appear by the return of the ſheriff of Middleſex, 
that the ſheriff of Middleſex did cauſe to be Exatted the ſaid John Wilkes 
in the ſaid county of Middleſex, from county court to county court, until he was 
outlawed according to the law and cuſtom of England, as the ſaid ſheriff 
by the ſaid writ of exigent is commanded ; and that it is not ſhewn nor 
does it appear by the return of the ſheriff of Middleſex, that the ſaid Jahn 
Wilkes was a firſt, ſecond, third, fourth and fifth time exacted at the county 


court of the county of an oa as by the law of the land he ought to | 


have been before he was outlawed: therefore in that, there is manifeſt 

error. There is alſo error in this, that in the record and proceſs afore- 

ſaid, and in the publication of the outlawry aforeſaid, it is no where ex- 

preſily ſhewn that the place called Brook-Areet (if any ſuch there be) where 

the ſevera] county courts are ſuppoſed to have been held, at which the 

ſaid Fehn Mildes is ſaid to have been exacted, is in the county of Midd.eſex, 

or in any or what other county. Therefore in that, there is manifeſt error. 

There is alſo error in this, that it does not appear that any judgment of 
outlawry was given or pronounced againſt the ſaid John Wilkes; or, if any 

ſuch judgment was given or pronounced, in what form the ſame was ſo 

given or pronounced; as it ought to have done, in order that the legality 

and propriety of the ſaid judgment might have been ſeen and examined: 
but in the record and proceſs aforeſaid, and in the publication of the out- 

lawry aforeſaid, reference and relation only are had to ſome judgment not 

ſhewn or expreſſed, but ſuppoſed to have been before given againſt the 

ſaid John Mills. "Therefore in that, there is manifeſt error. Where- 

fore the ſaid John IFilkes prays that the outlawry aforeſaid, for the errors 

aforeſaid, andother errors appearing in the record and proceſs aforcſaid, may 

be reverſed and held for nothing ; and that he may be reſtored to the common 

law, and to all which he hath loſt by occaſion of the outlawry 

aforeſaid, &c.---And Milliam De Grey, eſq; now attorney- 

general of our preſent ſovereign lord the king, preſent here in 

court in his proper perſon, having heard the matters aforeſaid above aſ- 

ſigned for error, for our ſaid lord the king faith, that neither in the re- 
cord and proceſs aforeſaid, nor in the publication of the aforeſaid outlaw- 

ry, is there any error: and he prays that the court of our ſaid lord the king, 
now here may proceed to the examination as well of the record and pro- 

ceſs aforeſaid, as of the matters aforeſaid above aſſigned for error; and that 

the outlawry aforeſaid may in all things be affirmed, | 


Lord Mangfield.---Let the writs of error be allowed. 


Joinder in 
error, 


" His lordſhip then aſked the attorney- neral 6 FA what priſon he prayed 
that the defendant might be Seite pt 7 7 


Mr. Attorney-General anſwered- To the Marſhal.” | 
Lord Mangfeld. Let him be committed to the Marſhal. 


Mr. ſerjeant Chun moved, that he might be admitted to bail, on 4 
vie g . © 5 & MH. c. 18. which, he ſaid, extended to caſes of 

-— *  * miſdemeanour., He was ſupported by Mr. Recorder of London, 
Mr. Mansfield, and Mr. Davenport. | | 
They urged. the ſpirit, ſcope and deſign of this ſtatute, as well as the 
words of it, as arguments to prove that it extended to miſdemeanours; 
and that the preamble and enacting part of it do, both of them, apply to 
Mr. Wiltes's caſe: and they ſaid, that even if the words were doubtful, 


dhe conſtruction of them ought to be ſuch as would be moſt favourable to 


liberty. But theſe words are expreſs; they include all cauſes, except trea- 
fon and felony. * For the more eaſy and ſpeedy reverſing of outlawries 
© in the court of King's Bench, be it enacted, that no perſon or perſons 
© whatſoever, who are or ſhall be outlawed in the ſaid court, for any cauſe, 
1 matter or. thing whatſorver, (treaſon and. felony only excepted), ſhall be 
©-compelled to come in perſon into, or appear in perſon in the ſaid court, 
© to reverſe ſuch outlawry ; but ſhall or may appear by attorney and re- 
© yerle the ſame, except where ſpecial bail ſhall be ordered by the ſaid 
© court,' Caſes of miſdemeanour are within the ſame miſchief as civil 
eaſes; and it extends to outlawries after conviction of miſdemeanours, 
as well as to outlawries upon meſne proceſs. If the queſtion ſhould take 


long time in diſcuſſing, the defendant may be actually puniſhed by an | 


impriſonment upon the outlawry, though it ſhould be at laſt reverſed; 
or ſtill more unjuſtly, in caſe it ſhould afterwards appear that no puniſh- 
ment ought to be inflifted upon the convictions themſelves. In civil 
eaſes, a pardon is of courſe, upon paying the debts and coſts: but a 
defendant” outlawed upon meſne proceſs for a miſdemeanour has no ſuch 
opportunity of getting rid of the outlawry. He ought to have an oppor- 
tunity of putting himſelf in a condition of being amenable to the juſtice 
of his country. "Though ſome of the expreſſions in this ſtatute may ſeem 
more applicable to civil caſes, yet there are general words ſufficient to 


; = take in criminal miſdemeandurs. They mentioned ſir Jobn Read's caſe, | 
*. and that of Matthias Barbury in 172 3. 4 | 8 ; 


0% of John Wilkes, Z/p. in two Informations for Lill. 


. Caſes; and not to criminal mifdemeanours. 


* as within the ſcope and meaning of it.” 


[Aersxy, 


Mr. Attorney-General (Mr. De Grey), ſir Flete , Norton, and M. 
Horton, on the other ſide, argued that this ſtatute relates only to 4 
The expreſſions of it nl 
to civil property. It can relate only to ſuch caſes where a defendant 4 
appear by attorney. The preamble * ſays, Whereas divers 
£ perſons are proſecuted in the ſaid court of King's Bench, to 
* outlawries for debts, treſpaſſes, or other miſdemeanours ; and ther, ;, 
no reverſing ſuch outlawries but by the perſonal appearance of the per. 
© ſons outlawed : ſo that the perſons arreſted upon ſuch outlawrics if 
© poor, lie in priſon till their deaths; but if able, it coſts them very Fs 
© to reverſe the ſame outlawries.“ The former of theſe words teſate 10 
property: the latter, to actions for malicious proſecutions and ſuch like 
The whole relates only to civil ſuits. And as to Earbury's caſe, they aig 
it was neither a direct determination, nor any authority in the preſent 
caſe. | 


® Vide (2, 


Serjeant Glynn replied, that * treſpaſſes' include all other actions not 
ariſing ex contractu and. * miſdemeanours' muſt mean offences, . l 
* cauſes, matters, and things,” certainly include criminal offences and 
miſdemeanours. And the ſtatute ſpeaks of outlawries in genera}, It i; 
not reaſonable, that the defendant ſhould undergo the penalty of a con, 
tempt for withdrawing from juſtice, when the very validity of the out. 
lawry itlelf is in queſtion, And Earbury's caſe, though it was not an 
outlawry after conviction (as this is), yet clearly proves that this a8 
* does relate to miſdemeanours :* for, the judges were all of that oj. 
nion. 


Lord Mansfi.14.—God forbid that the defendant ſhould not be allowed 
the benefit of every advantage he is intitled to by law 

It is to be conſidered, how he is in cuſtody. 

Aſter convittion, if he had been preſent in court, he might hays 
been committed: if not preſent, he might have been taken by a 
capias. | 

15 is, indeed, in the diſcretion of the court, to bail a perſon fo circum. 
ſtanced. 

But diſcretion, when applied to a court of juſtice, means ſound diſcretion 
guided by law. It muſt be governed by rule, not by humour: it mult not 
be arbitrary, vague, and fanciful; but legal and regular. 

This defendant was not preſent, when convicted. He afterwards with- 
drew from juſtice, and was outlawed : and a capias utlagatum has now 
iſſued ; Kai he is in cuſtody upon it. T 

If a perſon convicted be taken upon a Mor pro fine, he is liable to be 
committed, unleſs the proſecutor conſents to his being bailed. This is 
the common courſe of proceeding: it is uſual to admit to bail, 
upon the proſecutor's conſenting to it. In the caſe of the journeymen 
Taylors, and again in that of the Weavers, the defendants were by con- 
ſent bailed, and by conſent were not to appear till called upon. But [ 
do not remember any cafe where ſuch a perſon has been bailed withiut 
conſent. When a perſon ſo convicted is committed, ſuch commitment 
ſhall be taken into conſideration by the court when they come to pro- 
nounce their ſentence upon him, and ſhall go as part of his puniſh- 
ment, h | 

Here, the defendant is in cuſtody under the conviction : for, he is in 
cuſtody upon the capias utlagatum, which iſſued upon his conviction, 

Now, whatever doubts there may be about what is within the act of 
parliament of the 4 & 5 W. & M. c. 18. it is moſt certain that a perſon 
convicted of a miſdemeanour is not within it; becauſe his caſe is nat a 
bailable caſe. Nothing therefore can be clearer, than that ſuch a perſon 
is not within an act of parliament that relates only to bailable caſes, 
This act relates to caſes where no ſpecial bail is required, and to caſes 
where ſpecial bail is required *: and the ſheriff is directed „ vie 93. 
what to do in either caſe, Where the caſe is bailable, the oy 
defendant is to be diſcharged upon the ſecurity-bond. But even in civil 
actions, he could not be bailed, where he was not bailable: he is only 
to be put into the ſame condition as if he had not been outlawed at all. 
If the outlawry was after judgment in debt, or any other civil action, and 
the defendant was not barlable before the outlawry, the act did not make 
ſuch defendant bailable, who was not ſo before the outlawry. I am clear, 
that this caſe is nat within the act. | 


Mr. juſtice Yates was alſo clear in the ſame,opinion. It is ſaid, * that 
© miſdemeanours of all kinds are within the words of this act, as wel 
But miſdemea- » Vide 9 1. 
nours are here * connected with debts and treſpaſſes; which are, 
deſcriptions of «vil actions: and ſo may the word * mijdemeanour be. 
This act might, in the general words of the preamble, have a view to 
actions of conſpiracy, deceit, or popular actions upon penal ſtatutes; (on 
which an outlawry was given by 21 Fa. I. c. 4.) And taking the whole 
of the act together, there can be no doubt about it: for, it muſt be con- 
ſtrued of thoſe caſes where the clauſes of the act are practicable ; which, 
in the preſent caſe, they are not. A conviction in a criminal caſe can no- 
be within this act. The ſheriff is directed by it, to take ſecurity of the 
© perſon outlawed, in the penalty of double the ſum for which ſpecial bal 
© is required,” But the ſheriff cannot take bail of a perſon after his being 
convicted of a crime. The ſheriff cannot form his own idea of the Hence, 
or ſettle a Jum wherein he ſhould take the bail of ſuch a perſon : not can 
he require bail in deuble the fine, or any thing more than what the fine 
ſhall be fixed at; which is uncertain and future. The concluding words 
of the ſecurity- bond, and to do and perform ſuch things as ſhal be * 
© quired by the ſaid court,” mean putting in bail to a new action, plez 
ing within a limited time, putting the plaintiff in the ſame condition, 
and ſuch like matters. And it ſhould be conſidered, how the 1aw 6 7 
in civil caſes, before this act of parliament; and that no bil could then be 
taken on a capias utlagatum. Vide 13 C. 2. flat. II. c. 2. 184. la- 
What I have been ſaying, may throw /ome light upon this act of par * 
ing an outlawry after can 
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ment, But I confine my opinion to its 


* 7 


| 


& 5 oF Oy F=9 5 WW wo 0 


os DD DDD d 0 WP. 2 TVS GW”. Www. S 


TY _ Ho 


ment. 
and therefore they are particularly excepted out of this act. But out- 


criminal caſe: which éan not be a caſe within this act of parlia- 


. 
917 a defendant is taken upon a capras pro fine (or pro redemptione,) it is 
an execution 3 and no hr can take bail of him: it is a favour, if the 
unt does it. By 5 E. III. c. 12. no pardon for an outlawry ſhall be 
nanted, till the chancellor is certified that the plaintiff is ſatisfied of his 
1-8 es. In a criminal cale, if the party be convicted, and a capias ad ſa- 


tfactendum iſſues, and he is taken upon it, he is in execution, to make 


fatisfaction ; and the ſheriff can never foretel, before the court have given 


the final judgment, what that ſatisfaction is to be, on which he ſhould 


"admit the defendant to bail, on the capias utlagatum he has nothing to 


direct himſelf by. No clauſe of this act can be put in execution, on an 


'outlawry upon a comvidtion in a criminal Caſe, Therefore I am of opinion, 


that the preſent caſe is no! within it, 


Mr. juſtice Aſton.---I am of the ſame opinion. I think this act of 
arliament relates only to cv:/ actions: this is evidently the true ſpirit 
of it. It cannot be imagined, that the act can mean to allow of a de— 
fendant's appearing by attorney, in caſes where the defendant is obliged 


to appear perſonally, and can not appear by attorney at all: neither can 
extend to taking bail in caſes not bailable. But ſurely it can not ex- 


tend to caſes of criminal miſdemeanours, after conviction; becauſe in ſuch 
caſes, a defendant is not intitled to be bailed at all. Outlawries after 


conviction are very different from the caſe of outlawries for non-appear- | 


ance upon meſne proceſs. After conviction, there is no caſe where it 
has been holden that the defendant has a right to be admitted to bail. In 
an outlawry after conviction for miſdemeanour, no ſheriff could take bail : 
and conſequently this act could not have any ſuch caſe in view, or be 


meant to extend to it. 


Mr. juſtice Willes.—-It is clear that the defendant has no right to de- 
mand being admitted to bail, This is an outlawry after conviction. If 


it ſhould be granted that he is intitled to be bailed upon the outlatory, 


et as he ſtands convicted of the crime, he muſt be committed upon the 


tnvition, This ſtatute is indeed as obſcure a one as any in the ſtatute- 


book : it is difficult to aſcertain its true meaning. Therefore I do not 
chuſe to give any direct opinion about its extent; unleſs it ſhould become 


abſolutely neceſlary for me to do ſo. As the preſent caſe ariſes upon an 


outlawry after conviction, it is clearly not a caſe within this act of parlia- 
In treaſon and felony, outlawries were convictions of the fact : 


lawries in caſes of miſdemeanour are not convictions of the fact: yet after 
actual conviction of a miſdemeanour, the defendant is not intitled to bail; 
whether he be or be not outlawed. Even in a civil action, a perſon out- 
lawed after judgment could not have a pardon, till payment of the debt. 
In the preſent caſe, it would be merely nugatory, to diſcharge the defen- 


dant upon giving bail to proſecute his writ of error upon the outlawry, 


when we muſt immediately commit him upon the conviction, How can 
the ſheriff know, at the time of the defendant's being taken upon the ca- 


piarutlagatum, whether the court will at all admit of ſpecial bail, or not? 


Or if they ſhould, -how ſhall the ſheriff know in what ſum it ſhall be? 
Or, if he ſhould be fined, what will be the amount of his fine? Clearly, 
an outlawry after conviction of a miſdemeanour is xt within this act; 
whatever elſe may be within it. 


The court having thus declared their unanimous opinion, © that Mr. 


"© Wilkes, under his preſent circumſtances of ſtanding convicted of a cri- 


©minal miſdemeanour, had no r:ght to demand being admitted to bail, 
« under this act of parliament; 


His counſel moved that he might be bailed, upon the foot of the general 


diſcretion which the court would exerciſe, of bailing or committing a 
perſon convicted of a miſdemeanour, according to the particular circum- 
ſtances'of his caſe: which they alledged to be ſufficient, in this gentle- 
man's caſe, to induce the court to permit him to remain at large, under 
proper bail. Public juſtice was not intended, they ſaid, nor at all likely 
to be evaded, He had always been amenable to juſtice : he now ſur- 


- Rendered voluntarily. Indeed, little care had ever been taken to appre- 


hend him.' He always appeared publickly upon the huſtings, both in 
London and Middleſex ; and he is member of parljament for the latter 


coun ty. 


Lord Mansfeld.---1 have ſaid, that l knew no caſe where a perſon 


* convicted of a miſdemeanour has been admitted to bail without conſent 
of the proſecutor,” If mw gentleman knows any ſuch caſe, I ſhould be 


glad to be informed of it: I know of none. We can not therefore do it, 
the attorney-general does not conſent. For, we muſt act alike in all 


caſes'of like nature: and what we do now, ought to be agreeable to for- 


3 and will become a precedent in future caſes of a like 
ind. . | . 


Tbe court declining to bail him without the conſent of the attorney- 
Feral as proſecuting for the crown, he was committed to the Marſhal 


His counſel then moved for a rule to bring him up to-morrow, to aſſign 
"Hrs. Which was granted. | | 


f drought here into court, in ciftody of the ſheriff of the county of Mid- 
wer, by virtue of a writ of capias utlagatum ; it is ordered, upon the 
__ of Mr. Attorney-general, that the Taid defendant. be now com- 
Hed to the cuſtody of the Marſhal of the. Mar/ba!ſea of this court, to 
y him kept in ſafe cuſtody until he ſhall be from thence diſcharged 
ue courſe of law. And the ſaid defendant now here in court pro- 
Weg a writ of error, and praying oyer of the record, it is 3 by 
Hurt, chat the ſaid writ of error be allowed, On the motion of 
Y Attorney-general,” =» V 
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The other rule, that the Marſhal or his deputy bring the deſendant 


up to-morrow, to aſſign errors,“ was a diſtinct rule; and was taken up 
on the motion of one of the defendant's counſel, 


On Medneſday the 4th of May, 1768; (a week after making the laſt men- 
tioned rule), the defendant having afligned errors upon the record of the 
outlawry, and the crown having joined in error; (all which was, by con- 
ſent on both tides, privately tranſacted between the agents; without actu- 
ally bringing Mr. Wilkes into court) | 

Mr. Davenport moved to make the joinder in error a concilium: and 
Saturday next was agreed upon as the day on which it was to be argued. 


Accordingly, on Saturday the 7th of May, 1768, it was argued by ſer- 
jeant Glynn on the part of the detendant, and Mr. Thurlow on the part of 
the crown, It was very well argued on both ſides: but it would draw 
this report out into an inſufferable length, if the particulars of it ſhould 
be here inſerted, 

The great and capital error that the ſerjeant inſiſted t1pon, was the 
inſufficiency of the return in not ſhewing that the defendant had been 
hive times exacted from county-court to county-court, till he was out- 
lawed, as the law directs, and the writ requires; He argued that this 
ought to appear certainly and preciſely upon the ſheriff's return; that 
outlawries are odious; and that the court will intend nothing in ſupport 
of ſo cruel a proceeding, but, on the contrary, liſten to the leaſt objection 
of error in it. And here, the firſt exaction does not appear to have been 
made in the county of Middleſex ; nor any of the ſubſequent ones; which 
are ſaid to have been at the ſame place with the firſt, The words * near 
* Hilborn, in the county of Midaleſex, do riot import its being in the 
county. Beſides, the time and place of the ſecond, third, fourth and 
fifth exactions ought to have been particularly ſpecified and deſcribed ; 
and not by reference only to the firſt. Moreover, the ſheriff ought to 
have ſtated the proclamations explicitly and particularly, and the particular 
manner and circumſtances of them. He alſo made : queſtion, + Whether 
an outlawry lies upon an information.“ And he concluded with an ob- 
jection to the information, as not being properly exhibited z being ex- 
hibited by his majeſty's ſolicitor-general, without taking any notice of 
the vacancy of the office of attorney-general : whereas the attorney-general 
is the known and proper officer of the crown for this purpoſe ; and the 
ſolicitor-general has no ſuch right. | 

He cited a great number of caſes and precedents, in ſupport of his ob- 
jections. 


Mr. Thurlow defended the regularity of the whole proceeding, by rea- 
ſon, argument, and practice: and he alſo cited a great number of caſes 
and precedents, to ſupport his arguments and allegations; 


To which Mr. ſerjeant Glynn having replied; and the counſel for the 
defendant having declared, that they did not deſire a ſecond argument ;* 


The court ſaid, that the very great number and variety of authorities 
and precedents that had been produced and very ably urged on both ſides, 
deſerved and would require their mature conſideration ; and directed co» 
pies of the records cited on both ſides to be'laid before them; or at leaſt 
one copy of each record, which they would deliver over from one to another. 


argument, ) after lord Mansfield and Mr, juſtice Yates were gone; 


Mr. Davenport moved for a rule to bring the defendant up on? Mondays 
in order to be bai/ed:; but he had no affidavit of any particular circum- 
ſtances to induce the court to grant ſuch a rule. 


Mr. juſtice Aon did not ſee, he ſaid, how the court could bail him, 
without any particular circumſtances being laid before them, when they 
had already and ſo lately determined, after a full hearing of counſel on 
both ſides, that he was in execution upon the outlawry after convittion of 
* miſdemeanours, and was not admiſſable to bail.“ He would not there- 
fore, after two of the four judges were gone away, make ſuch a rule as 
was prayed : but Mr. Davenport might move it again, if he pleaſed, on 


enough for the defendant's being brought up the ſame day, to be bailed, 
if the court ſhould think it a reaſonable motion. a 


Mr. juſtice Miles was of the ſame ſentiments with Mr. juſtice Afton ; 
and agreed to Mr, Davenport's having leave to move it at the ſitting of 
the court on Monday, | 1 


Upon Monday the 16th of 2 1768, the court being then full, 


Mr. Davenport accordingly renewed his motion. He could only urge, 
that there were but two grounds of impriſonment : one, for ſecurity; the 
other, for puniſhment. I he former failed in the preſent caſe; becauſe 
Mr. Wilkes had always voluntarily ſurrendered : the latter failed, becauſe 
it was premature; for, the caſe was not yet ripe for judgment upon the 
conviction z and the validity of the outlawry was at preſent doubtful, 

Mr, Davenport, upon being aſked by lord Mansfield, * Whether he had giy- 
cen notice to the attorney- general of this motion,'owned that he had not. 


a cuſtody for ſecurity only; but goes in part of the puniſhment, and will be 
taken into conſideration, upon the final judgment: and ſo we told you he- 


fore. It was ſo in Lookup's caſe, and in the caſe of a M leb clergyman. 


A defendant in execution upon an outlawry after conviction of a miſde- 
meanour, in crown proſecutions, can not be admitted to bail without the 
. of the attorney- general. | by 

f the court had been of opinion, upon the laſt argument, to reverſe the 


6 


| outlawry, yet the defendant muſt have continued in cuſtody upon the con- 


vietion, 
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On Saturday the 14th of Nor, 1768, (a week after the before · mentioned 


Monday 3 at the fitting of the court; and that would allow time 


| Lord Mansfield ---However, it cannot prevail; becauſe the defendant 
is in cuſtody after conviction : which is à cuſtody in execution.” It is not 
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Errors upon outlawries have ſeldom been ſolemnly argued. This writ | 


of error has been ſolemnly and exceedingly well argued : and the matter 

deſerves to be ſeriouſly conſidered. What is determined upon ſolemn ar- 

ument eſtabliſhes the law, and makes a precedent for future caſes : which 

is not the caſe of queſtions agreed by conſent of parties, or never litigated. 
This will be a precedent. 

The court, in all caſes (without regarding who is the particular de- 
fendant),' leans to the reverſal of outlawries; becauſe the puniſhment of 
the outlawry is often greater than the puniſhment of the offence itſelf. 

Here, the defendant had the merit of coming in voluntarily; not being 
brought in by proceſs and in cuſtody. But the court can not make er- 
rors; nor reverſe for errors which do net exiſi, or which they can not ſee : 
they muſt be ſatisfied, that there are errors. If the court had been ſatiſ- 
fied on any one error aſſigned, they would have reverſed the outlawry for 
that error. We did, ſeveral of us, when we came into court, ſeem to 
think that the want of proclamations was a flaw: but my brother Yates 
doubted Whether proclamations were at all neceſſary in ſuch a proceeding 
© as this.“ I wiſh that the precedents and acts of parliament may be 

looked into, to ſee © whether proceſs of outlatury will lie upon informations 
© for miſdemeanours ;* as well as to ſee whether proclamations are neceſſary 
© or not, upon proceſs of outlawry after convictions for miſdemeanours.” 
J defire that the counſel will apply themſelves to ſearch into this point, 
© Whether proceſs of outlawry will at all lie upon informations for miſ- 
© demeanours: And, as many precedents have been already cited and 


produced, I deſire alſo that the precedents may be left with us, for our | 


peruſal and conſideration. 


Mr. juſtice Yates:---I ſhould have thought that what was ſaid by the 
court upon the former argument, would have been ſufficient to have 
ſpared the preſent motion. The matter was then largely and very well 
argued ; and the court explained their ſentiments very fully at that time: 
their opinion was, that the defendant being in execution, he could not 
be bailed, without ronſent of the attorney-general on the part of the 
crown.“ To bail him upon the mere aſſignment of errors, would be pre- 
judging upon the errors: it would preſuppoſe © that they were fatal.” He 
is at preſent in execution; and can not be taken out of execution, without 
conſent of the attorney-general on behalf of the crown. 

But ſince this matter is again brought upon the tapis, it gives me an 
opportunity of ſuggeſting my own doubts. F proclamations are neceſſary, 
I thould think this return to be clearly bad: but if proclamations are 
not neceſſary, it is then immaterial when, or where, or how they were 
made. As to what has been ſaid about the expreſſion, ©* at my county- 
court, not being determinate, becauſe he might be ſheriff of 208 
counties —- there are two authorities which either were not men- 
tioned at the bar, or at leaſt were not fully ſtated. One of them 
is 1 Ventris 108. where an outlawry was reverſed, for that the 
proclamations were returned to be ad comilatum meum tent. apud 
ſuch a place in comp. group z* and not ſaid, © pro comitatu -* 
© for, anciently one ſheriff had two or three counties, and might 
hold the court in one county for another. The other of theſe 
caſes is in 2 Rol!'s Reports 52. Robert Alder's caſe; who was outlawed 
for murder: and it was moved for error, that the ſheriff returned, * a1 
© comitatum meum tentum apud D. in le county de Narthumberland ;* and 
did not ſay, * Comitat. meum Nortbumbriæ tentum, &c,” And this was 
holden to be error, by the court; according to the caſe in 6 H. IV. where 
it is returned, ad com. meum Somerſett tentum. And therefore it was 
holden erroneous: for, one may be ſheriff of Surrey and Suſſex, and alfo 
of Hunt ingdinſbire and Cambridgeſbire. But this is not pollible in the caſe 
of the ſheriff of 8 he ſheriffs of London have been immemo- 
rially the ſheriff of Miadleſex : therefore he could not have two counties. 
But I ſhould always incline to favour errors aſſigned in outlawry ; be- 
cauſe. it is more juſt and right, that judgment ſhould be given upon the 

conviction for the M Therefore, my doubt being againſt the errors 
aſſigned, I ſhould he unwilling that more regard ſhould be paid to it, 
than it ſhall appear ſiriftly to deſerve: and I would not have propoſed 
it, if I had not thought it incumbent upon me to communicate it, ſince 
it has occurred to me, and ſeems to me to have more weight than perhaps 
it might appear to others to have, S | | 
But my lord's doubt is a very material one---+ Whether the offence 
- ge in the information is ſuch a crime as will warrant an out- 
_—_ . | |; | 
—_— The 18 Ed. III. Stat. 1. c. 1, * has negative words in it, 
$tat; 2. 6. 5. in the printed edition of the ſtatutes, ;. though it is ſaid not 
* Teng: to be ſo in the parliament-roll. At common-law, outlawry 
lies only for treaſon and felony, as I apprehend. Therefore the court 
_ bo lad of hearing the arguments at the bar, to aſſiſt their inquiry in 
18 COUDT. $53 25 HE. ' n 5 | GEES 2 


M.. juſtice Iſton. The opinion of the world ought not to weigh at 
all with the court in forming their opinion upon the validity of the errors 
- affigned upon this outlawry. If one flat deeiſive objection had clearly 
appeared, the court would have immediately om their opinion, 'upon 
the firſt argument. I was not ſatisfied, myſelf, that the minor objectiong 
had Tufficient force in them; and as to the greater ones, the counſe} for 
the defendant ſeemed to me to be too ſanguine and too much attached to 
their own opinions, when they deelined the offer of a further argument, 

' when the court wiſhed to be further informed by hearing it argued again, 
- Bur this doubt which my lord has mentioned, Whether. procefs of out- 
+ lawry will lie for the crimes charged in thefe informations,“ is a very 
material one, and ought to be well conſidered. It may be neceſſary to 
look into Bracton and other books; and the ſtatutes of 18 E. III. S. 1. 
c. I. and St. 2.4 5. and 1 E. I. c. 20. and à eaſe in the year- book of 
1 35 H. VI. /. 6. 827 © that proceſs of outlawry did not lie; becauſe the 
++ ation was not for à tort ſuppoſed to be done vi et ami. It may be 
n doubt, Whether proceſs of outlawry lies on informations of this kind, 
though expreſſed to be done vi ef armis, ate not really 
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done with agfual force,” The 18 Ed. III. Stat. 2. c. F. ſays, © that vi 
« exigent ſhall go, where a man is indicted of treſpaſs, if it be not zgęaiug 

* the peace, or of things contained in 18 E. III. Stat. 1.“ And n 
the words, * nemy des autres, are not to be found in the parliament) 
yet they are in ſeveral manuſcript copies. Theſe things deſerye to b 
maturely conſidered, | , 

It is proper alſo to inquire into the practice and precedents ; 
whether they have been uniform and concomitant, 
may be effeQtually done, without actual force. 

The court will not keep back their opinion, without having ſufficie 
ground for doubting, and a neceſſity of taking time to ſatisfy their dots 
on the other hand, they will not give their opinions over-haſtily and pte. 
maturely, merely to gratify the humours or paſſions of mankind, 8 
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| Mr. juſtice Willes concurred that the defendant was nat bailable; bein» 


in execution upon the outlawry after conviction. He thought, with Mi 
juſtice Aſton, that the defendant's counſel were in the wrong when they 
declined a ſecond argument, which might have given the court further 
He expreſſed his inclination towards the reverſal of outlawrie; 
on account of the ſeverity of the judgment upon them, which ſometimes 
exceeded what would be the puniſhment upon the conviction itſelf, 


For the reaſons above particularized, 
Mr. Davenport took nothing by this motion. 


On WW24neſday the 8th of June 1768, (being the ſixth day of Trinity term 
8 G. III.) Mr. Attorney-general and other counſel for the crown were 
further heard, But the counſel for the defendant reſted their caſe upon 
the former argument. Cal rt res conn 


Lord Mansfield expreſſed himſelf to the following effect. 
Great pains have been taken, and great ſearches have been made, ſince 
the laſt argument; not only (as I ſee now) by Mr, Attorney-general 
and thoſe he has employed, but by ſome of us; I ſay, * ſome of us;* becauſe 
I cannot, with truth, aſſume the merit to my/z/f: the load of other buſineſz 
which lay upon me, made it impoſſible. But from the able aſſiſtance of 
thoſe who have taken the trouble to make ſearches and to collect mate. 
rials, I think I am now thoroughly maſter of a ſubje& which I am not 
at all aſhamed to ſay I knew very little of before: and I never give a jy. 


terial argument and authority relative to it. It is not only a juſtice due 
to the crown and the party, in every criminal cauſe where doubts ariſe, 


conſequence, to explain them with accuracy and preciſion, in open court; 
eſpecially if the queſtions be of a'general tendency, and upon topics never 
before fully an deer and ſettled; that the criminal law of the land 
may be certain and known. 

Outlawry is a very important part of that law. Yet it is no wonder, 
that the forms and method of proceeding are fo little attended to, and 
ſo little underſtood : for, this is perhaps the firſt occaſion where auy 
queſtion of law, upon a writ of error to reverſe an outlawry in a criminal 
caſe, ever underwent a ſerious litigation. i 

Outlawry in civil actions is conſidered as in the nature of civil proceſß, 
to compel an appearance to the ſuit; or, if after judgment, to procure 
ſatisfaction. The forfeiture, though nominally to the king, yet in truth 
goes to the plaintiff, towards payment of his demand. If the outlaw 
appears, pays all the coſts, puts in ſufficient bail, and does every thing 
he can to put the plaintiff in as good a condition as he would have been 
in originally ; or if, after judgment, the outlaw pays the debt and coſts; 
the court reverſes the-outlawry upon motion, without any writ of error, 
The form of the reverſal always is, For the errors a gn and other errors 
* appearing upon the record: although there is, in truth, n9 error at all. 

Flight, in criminal cafes, is itſelf a crime. If an innocent man flies for 
treaſon or felony, he forfeits all his goods and chattels. Outlawry, in 
a capital caſe, is as a convietion for the crime; and many men who never 
were tried have been executed upon the outlawry,  _ 

In miſdemeanours, outlawry is generally a more ſevere puniſhment than 
would be inflicted for the crime of which the outlaw ſtands accuſed or 
convicted. It is a forfeiture of his goods and chattels, and all the profits 
of his real eſtate; and perpetual impriſonment, with many incapacities. 

If it is erroneous, it cannot be reverſed without a writ of error. 

Till the third of queen Ann, a writ of error in any criminal caſe was 
held to be merely ex gratia. Lord: keeper lays it down * « that 
© a writ of error in a criminal matter was ex gratia regis, in 
all caſes; and ſaid +, He had a collection of 8 caſes 
out of the old books of the law, that were given him by 
lord chief juſtice Hales, which ſhew that writs of error in 
criminal * are not grantable ex debito juſtitia, but ex gra- 
© tia regis; and in ſuch a caſe, a man ought to make 2 
* tion to the king; and he will then Nr it to his counſel; ; 
and if they certify that there is error, the king will not deny a writ of 
* error.” It never was granted, except when the king, from juſtice, 
where there really was error, or from favour, though there was no erroly 
was willing the outlawry ſhould. be reverſed, After a writ of error grant 
ed, the attotney-general never made any oppoſition : becauſe, either be 
had certified © there was error,” and then. he could not argue againſt bi 
own certificate; or the crown meant to ſhew. fayour, and then he had 
orders © net to/ oppoſe,” The king, who alone was concerned as the 
proſecutor; and who had the abſolute power of pardon, being wil/ing tbat 
the outlawry ſhould be reverſed, this court reverſed upon very 1005 i and 
trivial objections, which could not have prevailed, if any oppoſition had 
been made, or if the precedent had been of canſequence. The for” of 
reverſal, * for the errors aſſigned and other errors appearing upon recor 
delivered the court from the neceſſity of ſpecifying any; and they might 
think themſelves well warranted to reverſe, - upon, the tacit or exp . 
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por io the third of queen , ten of the judges were of 
C9 4 * opinion, * that in ll caſes under treaſon and felony, a writ of ; meanour is the king's ſuit. 


( efror. Was not merely of grace; but ought to be granted.“ 
all. criminal caſes.” The ten did not mean that it was a writ e | 
4 % but that, * where there was probable error, it ought not to be denied. 

cannot iſſue now, without a 4 from the attorney-general ; who 
gl ys examines whether it be ſought merely for delay, or upon a pro- 
Murer. 


6 In the caſe of the king againſt Carbury, f the opinion of 
18 the court was taken, * Ln, the attorney · general granted his 
for a writ of error. In the preſent caſe. the attorney-general refuſed 
# 0 while the defendant was out of cuſtody. : 
| en in the third of queen Ann has made a great alteration as 
to. outlawries in criminal caſes under treaſon and felony, In a miſde- 
en if there be probable cauſe, it ought not to be denied. This court 
would order the gravy genera! to grant his fiat, But be the error ever 
{a manifeſt in tregſon or fel ny, the king's pleaſure to deny the writ is con- 
fue... Lord Muſterry, the ſon and heir of the earl of Clancarty, peti- 
roned for a writ of error, to reverſe his father's outlawry, becauſe his 
father. was a priſoner in the Tower of London during the whole time of the 
proceedings againſt him. The fact was verified beyond doubt, by en- 
tries from the books of the Tower, and by the affidavit of the ducheſs of 
Harlborough. The late lord chief juſtice Willes, then attorney-general, 
wnorted the writ to be merely of grace: and, upon political reaſons, it 
was abſolutely refuſed z and the outlawry ſtands. a 
A writ of error being as a matter of right, where there is error in the 
outlawry ; fince the third of queen Aun, in all crimes under treaſon and 
felony, * What is an error?“ became an important queſtion: which was of 
# conſequence, before. Since that time, this court has not given way 
to trivial objections, though admitted by the attorney-general. In og. 
Jord Griffin was brought into this court upon an outlawry for high 
treaſon : and upon the prayer of the ſolicitor-general, (there being then 
no attorney-general,) a rule,was made for his execution. He was re- 
prieved, from time to time, till his death. His grandſon and heir, from 
the grace and- favour of king George the firſt, obtained a writ of error. 
55 Philip. Yorke, then attorney-general, came into court, and ſaid he had 
a ſign manual, to con/eſ+ the errors and conſent to the reverſal.” The 
court told him, His confiſfing an error in law would not do: they mu/? 
© judge it to be an error; and their judgment would be a precedent. But 
dhe plaintiff in error migbt aſſign an error in fag; which, by proper 
« authori:y, he might confeſs.” Accordingly, the plaintiff afligned an 
error in fact, is. © that the place of his grandfather's reſidence was in 
the county of Northampton; whereas he bad been outlawed. in London.” 
The attorney-general confeſſed the fact: whereupon, the outlawry was 
0. $eyerſed . the third of queen Ann, no queſtion of 
. mo has litigated, upon a.writ of error to reverſe an qut- 
„ *"* lawry; no criminal outlawry, has been reverſed * a irivial 
55 jection: no e; ſince that time, has been found, of ether kind | 
- Outlawry is an eſſential part of the criminal law. The rules and 
method of eeding are wiſely calculated to prevent ignorance and 
furprize. The conſequences are made ſevere, becauſe the offence is 
heinous; -.and. it imports the ſtate, that no man ſhould fly from the laws 
and 5 of his country. This court is bound to pronounce the law 
ther think it is; always leaning to the favourable fide, where the 
4 übt; for, ſo ſays the law. It is as much a breach of duty to reverſe 
a'good, as it would be to affirm a bad outlawry, The miſchief goes far- 


$- 


ont an error, is to aboliſh that part of the law. And therefore ſer- 
ant. Glynn en 1 outlawries were not to be reverſed of 
courſe an error muſt. be found. 5 
nen matter where the conſequence may be fo penal to the defendant 
in this particular caſe; where the grounds of the judgment muſt be ſo 
important to a very eſſential part of the criminal law, never before brought 

dverſely in queſtion, and therefore lying under great obſcurity and con- 
ok Ffeel myſelf extremely obliged 3 I think the publick ovliges) 
to thoſe who, in the ſhort-rime taken for. conſideration, have ſearched the 
fubje&to'the' bottom. From the materials with which I have been fur- 
diſhed,” 1 think-myſelf ſufficiently inſtructed, 10 form an opinion: and 1 
will declare the grounds and reaſo of that opinion which I have formed, 
00 this great and numerous audience, with as much accuracy and pre- 


# "0 


These are two ſorts of error, which. have been aſſigned und argued. | 
i, "The firſt ſort are errors which give, riſe to gugfiont of Jaw, and to 


W 
. 


: 
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| ſoever is mentioned to have been made 
or. at any general quareer-ſeſſions of ths prace what- 
; of, any pariſh church where the ſaid defendunr was 
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icitor-general, and gt the at- 
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of judgment, 
tertained the leaft doubt concerning it, 


If this objection is founded, it will ggually hold upon a motion in arreſt 

But, I believe, none of us, from the beginning, ever en- 
An information for a miſde- 
The title of the cauſe is, The king againſt 


Price and the detendant ?* the oath, at the trial, to the jurors and the witneſſes, 


is © between the king and the defendant,” As a ſubject ſues by attor- 
ney, ſo does the kings with a little variation of form, from decency ; 
inſtead of faying, »The king ſues by --, it is ſaid, ſues for the king; 
and yet, Coram doming rege venit * dominus rex per attornatum 

6 ſnum, et inde producit jettam,” was held to be good. (Hal » Lo. 83. 
chief juſtice iaid, it was but an unmannerly way of declaring 1 
for the king). The attorney is anſwerable, if he acts without 655. 6, 
authority; and upon complaint by the party whoſe name he f 

has * uſed, the court would puniſh him, and ſet aſide the proceedings: 
but while the principal avows him, neither the adverſe party nor.the court 
can diſpute his authority. The coroner of this court proſecutes infor- 
mations for the king, as his attorney. The form of the proclamation 
at criminal trials is a ſtrong proof that anciently the king's ſerjeant might 
proſecute for the king. hen there did not exiſt ſuch an officer as ſoli- 
eitor-general, the king's ſerjeant or his attorney, or other that would ſue 
for the king, ſhould be received to aver againſt the teſtimony of the par- 
ties impriſonment, where the outlawry was pronounced at 

the king's ſuit T. There are many entries in Raftal t, which 1 des: Fog 
ſhew that at the common law others than the attorney-gene- I Tide f 
ral have ſued for the king; or, in other words, the king has 
ſued by others as his attornies. Serjeant Glynn cited a manu- 4 
ſcript treatiſe concerning the $ear- Chamber, of which Mr, Title » 
Filmer has a copy: the original is in the Muſeum & The impedit,g9rs 
author's name is preſerved in a note written in this preſent- . 
book, at the beginning, by the lord keeper Finch, as fol- Laake 
lows--— This treatiſe was compiled by William Hudſon of Na. 1286, 

* Gray's-[nn, elq; one very much practiced and of great ex- + | 
perience in the Star-Chamber, and my very affectionate friend. His 
* ſon and heir, Mr. Chriftopher Hudſon, (whoſe hand-writing this book 
 is,) after his father's death, gave it to me. 19 December 1635. J. Finch,” 
The whole paſſage ſhould be taken together; and is in hat: 

* wards-=-* It remaineth that I ſhall, in the next place, treat I $4. 

© of the king's ordinary ſuits: which are of two ſorts ;--- * 
* either by his attorney, iuforming of himſelf, or by other mens rela- 
* tions, and by the king's almoner; the one being in criminal cauſes, 
the other in civil, For the king's attorney, I have known it much 
* queſtioned, Whether any other of the king's counſe] may not inform 
* for the king, as well as the attorney-general. And jt is true, that 
* in Eafter term, 8 H. VIII. it is ordered that the king's folicicor ſhall. 
& 
bo 
5 


1920 pl. 4. 
Title Eſcheat 


not proſecute any further the merchants of the Stiliard, till it were 

otherwiſe ordered by the council: and the ſame term, the ſolicitor was 

commanded to ſue out proceſs againſt ſome which acquitted. Fo, 8 

one Blaſe of a rape. So that it ſeemeth, that others of the rp 
* king's counſel did proſecute cauſes for the king, as well as the king's 
* attorney. But in 1 & 2 James the firſt, it was reſolved by th. court, 
„that it belongeth to the place of the attorney, And 2 —— 
© the king's ſerjeant, putting in a bill againſt fir John #387 was denied 
that privilege. For, if a bill be put in by the king's counſel as 
for the king, there are no coſts. to be paid to the defenganty nor 225 
for the proſecution: but in this caſe, ſerjeant Heale's ill, was diſmiſſed 


. 
: 


with 30 . coſts; it continuing in proſecution not abo e two terms.“ 
It is aſtoniſhing bow any other law-officer of the wing 1 


official right, to be the king's attorney in all ſuits, which. he, ſhould think fit 
to bring in the king's name. The very .conſtitytion of an attorney- 


general is deciſive againſt it, He might ſtop every, ſuit, brought by ade- 
; | 


ther, And therefore the council did very right, as between king's 
law-officers, to rake, e Heal: ws FRE Bess da the 
king himſelf, for ſpecial rea . 


ſpecial reaſons, might not appoint another to act as his 
attorney. In that 98 afterwarts, L. 5 3 d.t 
ſolicitor appointed to ac. Sup ſe the attorney: general perſonally the 
defendant : there muſt be another to ſue for the king. Suppol 4 
N. 


ſuppoſe neſs 


attorney-general out of the realm z, or under a diſabilicy from... 
the office of attorney- neral vacant; When i is, tho 


el: and there is nothing ſo certain, as that the whole dan 2 
am 


if the matter was traced, the two progedeneyun, Safer term, 8 
during 1 Vacancy = 


this court, the information againſt 


 thade. this caſp the 
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Capacity brought into court te information he had filed as ſolicitor, If 
an objection could lie to his authority as ſolicitor, the only queſtion 
would be, From what time the information ſhould be conſidered as 
© commenced; from the filing by the ſolicitor; or the bringing into 
© court by the attorney.“ And that could be of no conſequence, but in 
reſpect of the time when the defendant ought to plead. But he has 
pleaded to the information brought in by the attorney-general; and been 
tried. In every light and in every view, this objection is groungleſs : 
nothing has been offered to ſupport it; but ſerjeant Heale's caſe. Upon 
ſo plain a point, I certainly ſhould not have ſaid ſo much, but that the 
objection! alfo goes in arreſt of judgment, and therefore may be argued 
again. The counſel are apprized of my reaſons: and if they ſhould 
think their objection tenable, I am open to conviction; 


Second objection under the firſt ertor aſſigned- That ati outlawty 
© does not lie upon an information. 

The counſel. for the defendant ſupported this objection, two ways: 
Firſt, they ſaid, The books were ſilent on this head: and the fatute of 
additions mentions only that © in original writs of perſonal actions, ap- 
3 peals, and indi&ments, in which the exigent ſhall be award- 
8. ©, * 1, ed, Cc. &e, ® But an information is not therein men- 
tioned. Secondly, They ſaid, that from the nature of the pro- 
ceſs in an information, the exigent was not awardable, For, the proceeding 
by information in this court is ſimilar to the Star-Chamber precedents ; 
and in ſuch proceedings, they did not award a capias, but a ſubparna, 
T hat here, the antecedent proceſs is by ſummons of attachment, not by 
capias: and Conſequently, if there is no capras to introduce the proceſs 
of exigent, it can not li in this caſe. Serjeant Glynn admitted, as a 
point beyond all doubt, © that informatiotis of this kind were competent, 
© in this court, at the common-law.” No lawyer ever doubted of it: no. 


+28 


10 6. Rex. v. 
Berchet et al. 


3 


ſentment upo 
ther upon th 
of the 


- indictment 6. To an information in nature of a quo war- 
Set * '* * ranito, to ſhew by what authority the defendant claimed to be 


26 Eliz | 
1 4 "a burgeſs of Grampound, the defendant pleaded in abatement, 
ſor want of proper addition; the information ſtyling him 


* #% , 


-< labourer,” whereas he was clothiet; and this plea was moved to be ſet 
"afide, on the ground, that an addition was not neceſſary.” The court 
1 refuſed to ſet it aſide on that ground: but they found another, 
I King' the want of a proper affidzvit to verify the plea l. There 
3 Ts -— ſeems as good ground to ſay, upon the foot of precedents and 
8. 4. 174. conſtruction of the ſtatute of additions, that proceſs of out- 


71 « lawry lies, and addition is requiſite in an information,” as in 
the preſentment in French's caſe. As to the vers! e from the 
natur of the proveſs--«there was no authority or precedent cited or pro- 
Juced, to prove the aſſertion. On the contrary, there are many prece- 
© Jents where the proceſs was bj capias ; and the exigent followed: ſome, 
us in the preſent caſe; thoug | 
© ©'a'rapias dens lie, in proceſs upon theſe informations,” I take to be as old 
"8 their exiſtence, If not, how could there have been ſuch a number of 
"outlawries' upon informations; and ſome, of ancient date? All theſe re- 
"Fords are ſo many authorities to ſupport this proceſs ; which are not, 
. 


IR A OY S LqGINENT, Aides, 8 be ng 
2,5Mot > impeactied 7. And N is dbſervable on the 18 Ew, II. 


| ft. 1. that it not only clearly relates to a proceeding before 
Judgment; but it gives the exigent, if the party is not brought in on an 
0 recent of if However, there is no need to reſort to that kind 
of reaſoning 3. when uſage ſupports, the pins, in the | 

Sennen proceſs open theſe occaſions. © * ., 


Third objection under re outlawry does 


© not lie, fromthe nurn 61-0 r optonek PK + A 
3 This objection was flightly'touched by Mr. ferjeant Ghun; but ſtruck 
: and 1 mentioned to the bar, 


. be conſidered: an | 3 
Achat it might be proper to look into it.“ The doubt was, whether 
© 5-the offence charged in either of theſe informations was ſuch as tendered 


* 


preſene caſes the 


Uh, | 3 
«4+ % U;;v { 


de "perſon accufed of fuch crime liable to the proceſs of outlawry, | 


& either at chi- arb, or by any famte.” Th Coir Littleton 128 b. it is 
© ſaid; © tar in che reign of in red, and till 2. good while after the 
"$*Coiiqueſt," de man could' be outlawed but for felony z the puniſhment 
2" whereof was death : but After, in Braon's time and ſomewhat before, 
-© proceſs of outtawry was ordained to lie in all actions that wefe quare 
yy rt Rratthi calls Delia, for there the king ſhall have a 
2 41 1 e „ x. declares the calts und offences for Which 


— if che party cahnot be found or brought" 
E wttachnicat err diſtreſs; and not ugainſt any other. Alto, the 79 Z lll. 
? "2: 6. 5: ſa $246 'Exigent* 5 


=from” henceforth go out, Where 2 
d of treſpaſs; unleſs it be againſt the peace, or of things 
A \ 
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* which be contained in the declaration made in that caſe at the hal 


* 


moſt are before conviction. But © that | 


f Apriyy 


* parliament, But upon full conſideration, I am very well Catisfeq 
that the couhſel for the defendant judged right in laying no ſtreſs u 1 
this objection. The offences laid in theſe informations, and the a; 
ceedings upon them, are at the common-law. The /atutes giving * 
ceſs of outlawry ih certain caſes, and reſtricting its iſſuing in othen he 
under certain circumſtances, do not affect the preſent queſtion : the J 
ceſs is warranted, in the preſent caſe, by the common-law, or not 1 ar 
Actual force or violence does not appear to be the criterion upon which 
the proceſs of outlawry was founded. The greatneſs of the crime and 
the /everity of the puniſhment,. ſeem to be the material circumſtances ( 
nally attended to, in founding this proceſs; accordin 
have juſt cited from Cote, as to the earlieſt times: fo 


C. I. 2, t, 
27. p · 302, 


on account of the [app 
5 


TIES 


firſt ſtatute of Edward the third, 
Or what occaſion had there been for the 


{ Vide Bro, 
Abr. Title 
Exigent and 


The return ſays - JI have cauſed public, proclamation to be madey 
© in manner and form as I am within :commatnded.."\ This is, certainly i 
- Ioſe' 7 the proclamations: are not ſufficiently ſet out, for the court to 
judge whether they were properly made or not. I thought this error fa- 
| tal. ' But Mr. Thurlotu ſatisfied: me, that; it was winece//ary to make am 
© priddamation' at all.. The. ftatutes which require. proclamations do not 
extend to this caſe: and they are not required ꝓ the common: law. In- 
deed, this error was in a manner dropped and given up by ſerjeant Glynn, 
upon his reply : he did not contend, that they al Bugs „ Tho 
preſent Tecord;" drawn in the Crown-Office and ſettled by the king's coun- 
ſel, ſhews under what obſcurity and perplexity this matter lies: the re- 
ſult of ignorance in the practices 5 and productive of a ſhameful confu- 


ſion in the precedents of the office. They have not diſtinguiſhed be- 
| tween, civil and criminal outlawries: they hate tot diſtinguiſhed between 
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Ot the ſecond Tort of errors, eriticaſand wrfhh two are 2 Wie 
were argued. hah - 9693106 316 is 10 inne 92 4 70 i A 
ba | "Ty agen 940? 
V. For that it is not ſhewny nor does it appear by the retum of. the 


ſheriff of Midiliſex, - that the defendanti was a ſirſt, ſecond, third, 
© fourth, and fifth time*@xaftd ar uhr ri the county Ai daliſir; 
as, by the law of the land, he ought to, baye been, before he was outlawed: 


Under this error t © rob objections Werd made: as 40 the 
fal exattion z and ws to the ſubſequent s. 


„ 


mms 


Firſt, As to the rf. The return is by two men, ſheriff of Middleſes + 

«fed «At oy county-court, held, Cc. So that two men, making one officer, 
. that is, Heri F of the county of Mildliſes, ſay, * At my court held in the 
"Y county of Midadliſex. To raiſe a doubt, it is neceſſary to go out of 
the record, into hiſtory and law. We know from therite, that the ſame 
man might be ſheriff of two counties. Till the thirteenth of Elizabeth, 
% one perſon was ſheriff of Somerſet and Dorſitſßire; and ſo of Suffix and 


DIG. . : . . a 
of Oxfird and Berks; of Nottingham and Leiceſterſhire : and to 

by — he — perſon i s ſheriff of Cambridge and Huntingdonſbire. 

* duch a ſheriff might by law hold in either, the county- court of the other, 


; VII. 15 In the caſe of the ſheriff of Somer/et, who was then alſo 
oy therif of Dor ſelſpire, © my court in the county of Somerſet? was adjudged 
uncertain. 11 H. VII. 10 4, in a like cafe, Rede Fairfax and Huſſey incline: 

i v0 think it certain enough; and adjourned the conſideration. But Here 

\* es impomble to raiſe a doubt, Ta!rfs the ſheriff of Middleſex may hold 


5 the court of another county in Middliſen, At my county-court,” car only 
kin he the county=court of Middleſex. Twe men, ſheriff of Middleſex, never 
2,c, were nor could be Heri of any other county. The error is not aſſigned, 


for want of any technical form of words; but * that it is not ſhewn;' nor 
s does it appear by the return:“ whereas I am of opinion it ig ſhewny and 


he ue appear by the return, that the county-court was of Middleſex, and 
_ could not poſſibly be the court of any other county, 
_ Secondly---As to the ſubſequent exactions- - The objeRion is; * that it | 
lie « js not ſhewn, nor does it appear, where the court was held; at which he 
8 « was exacted. The return, _— ſpecified the place where the court 
Bay was held at which he was firſt eXacted, ſtates ſeverally the ſubſequent 
in exactions, at my court held at the ſame place. So that the whole doubt is, 
5 '; whether the ſame place includes the deſcription of the place referred to: 
Po «hich can not be a doubt, in any language of the world. For, in truth, 
the doubt can be no other than © whether the ſame place means the ſame 
1 j pact, that is, the place before defcribed; 
his | Becond critical error. The only other error aſſigned and atgued, is 
5 It is no where expreſsly ſhewn, that the place called Brook-/reet, 
* here the ſeveral county-courts are ſuppoſed to have been held, is in 
. « the county of Middleſex.” The return ſays---* At the houſe known 
ant; t bythe fign of the Three Tuns in Brook-/treet, near Holborn, in the county 
of 6 of Middleſex.” The counſel for the defendant contend, that the true 
7 tonſtruftion ought to be, to apply in the county of Middleſex,* to Hol. | 


1 lun and not to Brobf-ſtreet; and ſo make a Ap, at Brook-flreet. It is 
impoſible for me to doubt whether © near Holborn,” is not part of the 
deſcription of Breok-Areet. It could be added for no other reaſon: it 


kc could anſwer no end, to ſay, © near Holborn, but as part of the name or 
5 leſetiption of this Brool-reet, in contradiſtinction to ſome other Brot- 


Fe reefs It is immaterial, what county Holborn is in: but the ſheriff was 

bound to ſhew that Brook-/reet was in Middleſex, There is no /aw in 
bs this: it is a queſtion of conſtruction. All men can judge of it; and would 
treat with contempt the judgment of this ſovereign court, if it could be 


1 founded upon ſo pitiful a prevarication. It is not permitted to me to ſay 
doubt of the conſtruction, ' wileſs I do doubt; how much ſoever I may 
1 wild that this outlawry ſhould nat ſtand. I am of opinion, that, accord- 


ing to the letter, ſenſe, and grammatical conſtruction of the ſentence, 
> the. court was held in Brool-Hreet near Holborn ; and that Brook-/trett 
* near Holborn lies in the county of Middleſex; and I am perſuaded, 


þ there is no man who can think otherwiſe. | 

IN „ Theſe are the errors which have been objected : arid 2hjs the manner and 
at form in which they are aſſigned. For the reaſons I have given, I can not 
1 allow any of them. It was our duty, as well as our inclination, ſedu- 


buſly to conſider whether upon _ other ground, or in any other light, 
we could find an informality which we might allow with ſatisfaction to 


q eur own minds, and avow to the world. 
d 1 A 44 5 I\ 1 I * 2 # 1 
k But here, let me pauſe— 1 e 


e is fit to take ſome notice of the various terrors bang out; the Aan 
wos crouds which have attended and now attend in and about the Hall, 
vut of all reach of hearing what paſſes in court; and the tumults which, 

I other places, have ſhamefully inſulted all order and government. Au- 

0 Ueious addreſſes in print dictate to us, from thoſe they call the people, the | 

| ful ment to be given nw, and afterwards upon the'convidtion, Reaſons 

F euch are urged, from danger to the kingdom, by commotions atid, general 


. 
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ror m m. I truſt; that my temper of mind, and the colour and conduct 
of my life, have given me a ſuit of armour againſt theſe arrows, If, du- 
ring this king's reign, I have ever ſupported his government, and aſſiſted 
his meaſuresz I have dane it without any other reward, than the cen- 
ſcisuſueſt of doing what | thought right, If I have ever oppoſed, I have 
done it upon the points themſelves; without mixing in party or faction, 
and without any collateral views. I honour the king; and reſpect the peo- 
ple: but, many things acquired by the favory of either, are, in my account, 
objects not worth ambition. I wiſh popularity, but, it is that popularity 
which follows; not that which is ru after, It is that popularity which; 
ſooner or later, never fails to do juſtice to the purſuit of noble 4 by no- 
ble means. I will not d% that which my conſcience tells me is wreng, upon 
this occaſion; to gain the huzzas of thouſands, or the daily praiſe of all 
the papers which come from the preſs: I will not avoid doing what I 
think is right; though it ſhould draw on me the whole artillery of libels; 
all that falſehood and malice can invent, or the credulity of a deiuded 
populace dan ſwallow; I can fav, with a great magiſtrate, upon an oc- 
cation and under circumſtances not unlike, ERH hae animo ſemper fui, ut 
6 invidiarh virtute partam, gloriam, non invidian, putarem." 

The threats go further than abu/e : perſonal vi-/ence is denounced, I 
do not believe it: it is not the genius of the worſt men of hi country, 
in the worſt of times. But I Havè ſet my mind at reſt, The laſt end 
that can happen to any man; never comes too ſoon, if he falls in ſup= 
port of the /aw and liberty of his country (for, liberty is ſynonimous to 
law and government). Such a ſhock, too, might be productive of public 
good: it might awake the better part of the kingdom out of that lethargy 
which ſeems to have benumbed them; and bring the mad part back to 
their ſenſes; as men intoxicated are ſometimes ſtunned into ſobriety, 

Once for all, let it be underſtood, © that no endeavours of this And will 
influence any man who at preſent ſits here.” If they had any effect, it 
would be contrary to their intent: Jeaning again their impreſſion, might 
give a bias the other way. But I hope, and I know; that | have fortitude 


enough to reſiſt v that weakneſs: No libels, no threats; nothing that 


has happened, nothing that ean happen, will weigh a feather againſt al- 

lowing the defendant, upon this and every other queſtion, not only the 
whole advantage he is entitled to from ſubſtantial law and juſtice; but 

every benefit from the moſt critical nicety of form, which any other de- 

fendant could claim under the like objection. The only effect I fel, is 

an anxiety to be able to explain the grounds upon which we proceed j 

ſo as to ſatisfy all mankind, that a flaw of form given way to in it 

« caſe, could not have been got ovet in any other, 

From the pretedents we have ſeen, it dppeats, that a ſeries of jlidgrhents 

have required a technical form of words, in the deſcription of the county=court 
at which an outlaw is exacted: that after the words * at niy county court, 

ſhould be added the name of the county; and after the word . %, ſhould 

be added=--* for the tounty of —— — (naming it). Whereas here, the 
ſheriff ſays, * at my county court, without adding- - of Middleſex :* and 

he ſays---* held at the houſe, Ic. without adding the words, for the county 

« of Middleſex,” after the word * h-1d.” : 

As to the firſt expreſſion, the caſes begin as far back as the ſeyenth of 
Fames the firſt; As to the ſecond exprefiion, they begin about the 18th 
of Charles the ſecond; Ae i; | 

If we are compelled by authority, to look upon either expreſſion as tech- 
nically neceſſary, it is ſufficient upon this occaſion ; becauſe, here, both arg 
wanting. | | By | 

If — be returned in this manner - Ad com. meum 
© tent. apud Ciceſtriam in comitatu Suſſex, Fc,” it is erroneous; ® P. 7 Jacs 
becauſe it is not ſaid “ ad com. meum Suſſex tentum, &c,'*® * <0 
Alder was outlawed for murder; and it was moved for error; ing's Caſe; 


that the ſheriff returned---* ad com. meum tentum apud D. in Nt: 2 
ac, r 


the county of Northumberland, and did not fay, * ad com. Me a Rolls 


© meum Northumbriz tentum, &: and this was holden to be reports F. 
error f. Among the errors for which, the reporter ſays, the 1 1,58. 24 
o'!tlawry was "reverſed, | the ' ſecond is- not ſaid' * ga lie; 1 Lad 
after com. meum and this, he ſays, had been a tommon en- Jiclamort, 
ception . Three copies have beeti left with us, from the re- Rex v. 
cords: and they are, ad com. meum Midaleſex tent. xc; een 
agreeable to the judgments I have mentioned. Minnington tue 16. Rex 
Agne error of outlawry: and one, ſaid to be allowed, Was, e Preton, Ha 


« that the edurt is faid to be held at the county of Hereford; — 72 


7 donfu fon. . 6 3 f and doth not ſay -. for the eounty.'f' An outlawfy Was re- "yan, 

4 Give me leave to take the opportunity of this gteat and reſpectable au | -verſed, becauſe ſaid---* ad com. meum, &. and trot faid © 7 Hwa J. 2 
F Gence, to let the whole world know, all ſuch attempts are vain. Unleſs | © comitatu.”* ' This term, ſeveral outlawries Were reverſed, 1428 1 
'y we have been able to find an error which will bear us out, to reverſe the | for want'of * pro com.” or * nec corum aliquis,' or pe judicium Nen . Tots 


outlawry ; it muſt be affirmed. The conſtitution does not allow reaſons 
of ſtate to influence our judgmentꝭ: God forbid it ſhould! We muſt not 
* political 22 how formidable ſoever they, might be: if re- 

Hon was the certain conſequence, we are bound to ay, Piat juſtitia, 
mat clum. The conſtitution truſts the ting with reuſons of ſtate and 
pole; h may ſtop proſecutions; h may pardon offences; it is his, to 
hacker the law or the criminal ſhould yield. % have 10 election. 

one of us encouraged or approved the commrſſion of either of the crimes. | 


pwhich the:defendant'is convidted * none of us had 5d in his be- 
1 As to fete I took no part (in another place,) in the | 
udreltes:for that proſecution. '* Mie did not adviſe or affiſt the defendant 
to Ay trom juſtice: it was Ris 5h act; and e muſt take the conſe- |: 
quences.” ade of us have been conſulted ot had any thing to do with, || 
e preſent proſecution. It is not in ov power to ſtop it i was not in 
an power to bring it on. M can not pardon. We are to ſay; what || 
e che hau te be: if "we de not {peak our raf opinions, we pteys-⸗ 
wee with God and our o] cn feine. J; 
4 paſs over many anonymout letters I have received. Thoſe in print are 

id ani ſoine of them have deen broughtyadicially before the cqurt. | 
ever the writers are, they take the wrong way. I will do my duty, 
What am I to fear ; That mindar infamia from the preſs, which | 


coins falſe fadls and falſe motives? The lies of calumny carry no ter- | 


coronatorum. I 'One' who was outlawed for the murder of fir ©' ton, # 


Edmimdbury Godfrey, now brought a writ of error in his hand 4% % . 


4 


; RE: the bat; praying that it might be read and allowed.“ 9 i Yo, 


The outlawry was feverſed. Among the erfors affigned, one 168, anony-. 
was, that it did not appear the court was held pro comitutu. mont. — N 
The other was clearly a fatal objection t. After lating the f P er 


» Y 


| caſe, fir Bartholomew' Shower ſays---* ſhe brings a writ of er- (o. 


© for, to reverſe the outlawry: and the error which J affigned f u J. 
© ore tenut, Was the uſual fan „ in not ſaying the county-court - 
© was held pro fmitatu. The NT was 1 "(8. 
is a very Rrong authority, to ſhew that in the third of V. & MH. 
it wis ſettled that the worde 57e comitary were technically | 
© neceſſary? A netord of an outlawry has been found, agreeable core 
o this form, eſtabliſhed 'as neceffüry; and 1 ad com. 
© revs tent." em. Middleſex, apud je Chibirt-chreſe in 
Grun, in com, predict.“ 1 
\ No eaſe, repott, ot retord" has been found, fince the third 
of quecn Aan, which can be of ply uſe, either way, upon this 1-9 
point, or any'of the errors-affigned. og 12 
The authorities I have ſtated ſtand; to this day, uncontra“ 
dicted. They are many; and have prevailed above a century. 
I think, they begun againſt law and reaſon- The former 


* 


Fay t is 11 


: cauſe] am clearly of opinion, that, moſt manifeſtly, it does.” 


| K. caſe 


points * argued, 7 


: S and, tm 
© out of court, in * 


N be had before * « that the informations were. 
t 


ders made by jud he. making. t 
amend Tur him to be —_ and to be a 425 70 


/ #1* 


can ſay, 
mon Lake, ought to avail the defendant. It would be dangerous, to ſay 


3 


r 


2 in Dalton is otherwiſe. There is no rea- 
for reg 7 requiring the 8 there is . certainty, without them. 
ap do doubt, pgs. | this record, but that the county-court at 
t was exadted » Was he court of and held for the county 
$510 ugh ut, this is a criminal caſe, highly popu Gade have 
che benefit of this exception, for a great length of time. Con we re- 
hay it to the defendant? We can nat: tho am clear] 
© there was not a colour originally, t to hold t eſe words to 
Wu " The objeQion to the blunder 
d neu, and the! * late king, after conviction, has not much 
nos more ſolidity in it: yet the ouſe of lords thought themſelves 
by precedents. And ſo. muſt we, had the flaw been diſcovered 
fore judgment. I can not ſay, that it does not appear upon this re- 
© cord, that the court was of and held for the county of Mil, Fur be- 
t In 
ſay, that a ſeries of authorities, unimpeached and uncontradited, from 
the 7th of James I. as to one expreſſion, and from the 18th of Charles 11. 
as to the other, have ſaid * ſuch words are formally neceſſary :* 1 
that ſuch authority, though begun without law reaſon gr com- 


which th 


neceſſary.” 


that any exception allowed ſo long, ſhould now be over-ruled. The 
exception certainly would not haye prevailed; had it been oppoſed at 
firſt : but, before the third of queen Any, there being no oppoſition after 
a writ of error was granted, the court conſidered the crown as conſenting 
to the reverſal upon a L how flight ſoever. Though that is ne: 
the caſe now, the neceſſity of the form of words muſt not be canvaſſed; ſince 
it has been /o often a Jace neceſſary. The officers of the crown are in 
fault, for not attending to the form preſcribed, and copying the precedent 
of the bing v. Ball. 

There can no miſchief or incertaivty ariſe from this determination : $1 
becauſe, it being once known * what form of words is neceſſary,” it is 
eaſy to follow i it, But great ſuſpicion and incertainty myſt follow, from 


this court's allowing a formal exception one day, and difallneing. it 


another. 
| * beg to he N that I ground my opinion ingly upon the authg- 
rity of the ca adjudged which, as they are on the favourable fide, in a 
200 penal, I think ought not to he departed from: and 
therefore I am mow to ſay that, for want of theſe technical words, the out- 
ney ought to be reverſed. 


The other three judges ſpoke ſeriatim. But, as their arguments tended 
to ſupport and illuſtrate the ſame doctrine which his lordſhip had laid 
down; and as they did not differ, in gt part, from the opinion 
given by his * J omit, 8 the ſake of brevity, porting parti» | 
Sed what they ſai 


A rule was — made (in each cauſe) 6 that the outlawry | 
C be reverſed.” | 


On the ſame 8th of June 1768, | 


Rules were 2 for. the proſecutor to ſhew cauſe (upon 75 
then next) why the judg ment ſhould not be —_— (wp by 


verdict ſhould not be ſer aſide. 


And alſo a rule for now remanding the defendant t. to the cuftod 
of the Marſhal and far bringing im inte court again upon Tu: 
of 15 1768, the due following | * 


day next. 
ccordingly, on Tus the 1 
; oy, — .* y. copiouſl by, on bath ſides ; 
r the ink 1 coul 22 8 by — ſolicitor- 
r the, 2 — I could * made by a fingle judge 
manner before former. was ohjected 
for . the abe, the las. 45 0 ground for 


Lord Mans 2s to 'the motion i in 88 n to the 
41 well exhibited 


ſolicitor- genei 


As to the motion for i 


Cafe of John Wilkes, Ei. an two Informations an Libels. 


of opinion, | 


ween the peace of the 


han 


| LA 


attorney, deſired bim not to give himſelf any further trouble. 
Philips laid indeed, that he could nat conſent to it.” But he did not tie 
to it, nor cantradiis itz nor was it objected to, at te trial. The cou 
ſaw that ary could be no objection made to the order. 

Mr. juſtice Black/tame, in his third volume “, * the 
riſe 401 bite iſtory of amendments, very ſhortly and in ſew 
words. He ſhews how it ſtood, before the reign of Edward l. 
in whoſe time (probably about on 13th year) Briton's treatiſe 
publiſhed, in the king's name and by the kin ng's authority : which ſeems 
intended to give a check to the unwarrantable practices of ioue jug 
who had made falſe entries on the rolls, to cover their own miſbehaviou, 
And about the 18th year of his reign, almoſt all the judges, even th 
moſt able and upright, were proſecuted * him; and ſome of them * 
heavily, fined; and one of the cauſes aſſigned for it, was eraſiny and { 
tering records : particularly, ſir Ralph * was fined 800 marks at 
leaſt, (ſome ſay 7000.) for altering, out of mere compaſſion, a fine ſat 
upon a yery poor man, from 13s. 4d. to 6s. 8d. Upon this, the judges 
grew ſo ſtrict, that after inrollment they would not amend their judp. 
ments, even to ſet them right. They were fo alarmed by this ſeverit 
that through a fear of being ſaid to do wrong, they hefitated at PR. 
that which was right; and ale criminal and clandeſtine alterations, 
to make a record ſ 8 a falſi ity, were forbidden, they conceived that the 
might not judicially and publickly amend it, to make it agreeable to 
truth, But declarations and pleas mi night always be amended at any time, 

it was gn nly inrollments that were I ad ited by Britton. There never wy 
* diſtinctian (as to amendments at the common ny) between 
criminal and civil cauſes; that is, before the + 8 H. VI. of 
Jeofails. The judges adhered to ſuch ſtrictneſs, that juſtice f. FH. 6. 
was entangled in the net of form. The legiſlature was there- 
fore forced to interpoſe; and no leſs than twelve 1 of amendment 
were made, to remedy theſe opprobrious niceties. 


Book. Q 
25: P. 407, 


The fundamental queſtion here is, whether an information may be 

ended, at common {aw, at the deſire of the crown, after plea pl:aded? 

7 Numberlel precedents are produced, from the time of queen Elizabeth, 

and all through the reigus of James I. and Charles I. and many 

ſide-bar rules, which ſhew that it was of courſe: for, if it were not of 

1 it would have been moved in court, as every thing not of 
Our is. 

So long ago ab 6 W. III. lord chief juſtice Holt treats it as a known 
thing, a thing of courſe. 1 Salk. 47. The king againſt Harris. A mo- 
tion was. made, to * an information for perjury; and oppoſed, be- 
cauſe. the defendant had pleaded, Et per Holt chief juſtice as to 


amendment after plea pleaded, there is no great matter in that. After z 
record has been ſealed up, I have known it amended, even 
| + juſt as it was going to be tried.” In 42 W. III. Sir Bor- * 1 Sl. . 


anon. 


eholamew Shower moved to amend an information of forgery, 
in ten places: and, though 3 the motion was granted, becauſe it 
made no alteration of the fact; that, without coſts or imparlance, 
In the caſe of the king againſt eee, 2 Stra. $71. the information 
was for forging a warrant of attorney to acknowledge ſatisfaction upon a 
E of after term; and, after iſſue joined, the record appearing to 
of Hilary term, the information was amended, without coſts (the pro- 
ſecutor having been admitted a pauper), and without giving the defen- 
dant leave to plead de nove. And Hil. 10. Ann, the queen againit Simmonds 
was there cited : where the title of an act ſet forth in an information was 
amended, And there is ne authority to the contrary, There can be no 
doubt therefore. of its being amendable ; upon the authority of a ſeries 
of dere ry without any objeQion, and all theſe printed caſes uncon- 
e 
And why ſhould: i. not be amended ? If it had nat been amended, the 
attorney=general would have dropped this information, if he thought 
there was a flip in it; and have brought another. And this would have 
been more inconvenient to the defendant, and have harraſſed him more: 
E would ved no benefit, and more vexation. This amendment avoids 
gs and ſaves expences: it ſaves the defendant the expence of bring- 
is witneſſes up again, The attorney-general pays no coſts. The 
en dant never aſted leave to 175 ain, or ta have the trial put of: not 
3 s there 1 ſor it. ence was not at all varied, The 
ince of the charge was not My altered: it remained the very ſame: 
here is no difference 


true merits of the cauſe ſtood the very fame. 


trial on count be ge- 
clared his e ae 1 1 oy ba at a; 'but that the proſecutor muſt prove more. The nature of the paper 
ſo. folly diſcuſſed 83 ur 100 | bad the f Jaa 5 n gbjection was equally. open to the defendant, and he 
tters o erved, are rl to be hnomn from beoks.. What | and 8 any ks * in ring out the libel upon 
paſſes Lara 3 55 ry ch 8 17775 e it r 2 In the tecord, „ 
is king, j muſt inquire o ow ers, This is. done. in 
cours every of 7 — 4-4 refer N 6 1720 * in its | "But i it is Hie, kbar! it e be done out of court? 
; ure o cial. Wu ce are —— . 5 U walk it 4 
For hi his own part, ok his education, nor his-walk | Anlwer. . It wight be dane by the court; it might. be done at tbe fide 
came into this court, ever 2 him into an knowledge 1 5 81 bar, And 3 à great that may be done in court, is done by judges at 
the vacatio n. all 2 45 IE. mhers, in EE flong: in vacation, a, great deal more is done by them 


89 5 3. 5 it can be done no where elſe.. Moſt of the pre- 


a * 1 


came to him as. 2 matt er of 9980 and N — A AJ N amend n before trial are in the vacation. Lord chief 
er of 227 ee pl "oy a have. thing of 1 ice Lee amended a record. of an; information, ſent up from Juri; 
— hang , as Have decei 1 W enti 4 fn bo ane een being * diſcovered. during the aiſizes : and the record ſo 
Te was not 315 e 5 N and immediately. BoA I am obli ed to a eo, 
0 thew cauſe why by the am ſhould ** —_ | e at t oy Ye me a caſe of. the king againſt! King, 19th of 
iſſues, before a jus ys N A a out, wk eg ORs Juſtice. Fa/er. ordered the word -+. div1/on' to be 
of courſe. r Fs . ae lordſh an old. | and. © pariß to. be inſerted though it was ſtrenuouſly oppoſed, 
end experieng Fe NN ch . E. n muſt have. been acquitted if it had ſtood unamended. 
6 vas, ahy doubt — c . was Wende 1 ye iet N particularly to the crawn-Jaw ; was 
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Append: | 


in informations. Indictments are found upon the oaths of a jury; and 
a ht only to be amended by themſelves: but informations are as de- 
clayations in the king's ſuit, An oſſicar of the crown has the right of 
ſamiug them originally; and may, with leave, amend, in like manner 
10 0% plaintift may do. If the amendment can give occaſion to a new 

ence, the defendant has leave to change his plea : if it can make no 

eration as to the defence, he don't want it. In this caſe, the defendant 
could not poſſibly plead any other plea, 

Jam fully latisfied, that none of the defendant's counſel or agents ever 
thowzÞt there was the leafl colour of objection to the order for amend- 
ment: but, long alter che trial, if OCcUIred to others, that by calling It 
© un altera'iin of the ccd, inflead of © an order to amend the informa- 
« tion ? they who derive all their knowledge and law from libels in the 
news- pape Ts, might be bewildered and miſled, 


Mr. juſtice Yates took notice of a difference which there ſeemed to 
him io be, between the attorney -genvral and the maſter of the crown=- 
office : the attorney-general is the officer of the #1927; the maſter of the 
crown- office, the officer of the Public. Informations exhihited by the 
king's attorney-general are conſid: red as the king's own pioſecutions, 

dare called © declarations for the bing : therefore 1, es are paid up- 
on them. In the other informations, colts are often payable, 

He ſaid, he was greatly contirmed in his opinion, upon the caſe now 
before che court, and had the greater teaſon to think it a right one, as 
his brother G/ynn had not, by all his erguments, been able to ſhake it, 
He agreed that the fatwie-power of amencing does not extend to cri— 

ing! proceedings: but in common-law amendments, there is no diffe— 
rence between criminal and civil proceedings. And he cited, and re- 

| peated (in part) the caſc of the queen againſt Tu'chin, in b Mod. 

+ Vide 6. 208 to 287. tHe cited alſo, to the ſame. purport, the caſe 
- of Bondfi.ld gui tum Sc, v. Aliluer, in this court, M. 1 C. III. 
The queſtion therefore turns upon that is a common-law amendment. 
Many caſes have been cited, of common-law amendments. Bur there 
is one, which has not been mentioned: it is the king againſt G-fr, in 
1 Leu, 189. It was moved to amend an formation of perjury, And it 
was ruled, that they ſhould give notice of the things to be amended, to 
the defendant; and he to {h-w cauſe why it ſhovid not be amended : for, 
the court ſaid, it ,t be ame did.“ The caſe of the king againit Charleſ- 
worth, was a very ſtrong one: for, the defendant muſt have been acquit- 
ted; and yet that amendment was made without payment of coſts, and 
with'ut liberty to plead d- novs, 

Indietments, being upon oath, can not be amended. But informations 
may be amended; becauſe they are declarations for the king. 2 Viner 394. 


Title amendment and Jeofaiis,” pl. 12. 12 Mod. 229. ſhe ting againſt 


Lewis. 6 Mod, 281. 1 Stra. 185. Rex v. Nixen. 
It is clear, therefore, that informations may be amended, at common- 
law. | 

As to their being amended by a judge at chambers---it is, moſt cer- 
tainly, the practice. Non conſlat when it begun,” but it ſeems to have 
been exerciſed time out of mind; and that the buſineſs of the court could 
not be done without it. The buſineſs done at chambers is the moſt irk- 
ſome part of the office of a judge: but it is greatly for the benefit of the 
ſubject, and tends to the advancement and expedition of juſtice, It ariſes 
from the overflowing of the buſineſs of the court; which can not be all 


tranſacted in court. The order of a judge is ſubject to an appeal to the 


court: but if acquieſeed under, it is as valid as any act of the court. 
It is common, to apply to the court, © to diſcharge a judge's order:“ but 
the very courſe of applying to the court, © to diſcharge the order of a 
judge, made at chambers,” ſupports the proceeding; and ſhews that 
the- order is valid as to its effect, if it be not diſcharged, Indeed, .if 
it becomes neceſſary to inforce it by attachment, there muſt be a mo- 
tion „to make it a rule of court.“ The validity of a judge's order can 
be impeached only two ways: either by appealing to the court, to ſet it 
alide; or, if made in vacation, by applying in the next term, to ſet 
alide the proceedings that have been had under it. Now, this order 
was made in vacation. The defendant might haye declined going to 
tial, and might have moved, in the next term, to ſet aſide the verdict.“ 
But he acquieſced, and went to trial. | 

© The materiality of this amendment is not in any degree equal to many 
of thaſe that were made in the caſes that have been cited, The defence 
was, indeed, made caſier thereby: for, the word * tenor* imports a literal 
copy. It could not vary the nature of the defence: the proof Jay upon 
the croton. If the defendant had had any objection to the alteration, he 


ſhou!d have made no defence at the trial : that would have been a conſiſt- 


ent conduct. But as he did make a defence, he has acquieſced in it. 
And yet, if he had made no defence at the trial, the verdict neverthe- 


leſs would have ſtood : for, it could not have been ſet aſide, wnleſs the 


vider was a bad one; which it now clearly appears, that it was not.“ 
Pherefoie it ought to be ſupported by the court. 

his is a motion for a new trial, after a ſeries of proceedings upon it. 
The court have indeed ſpontaneouſly relaxed their own rule, in order to 
we an opportunity of having this matter fully and fairly argued and 
conſidered : which I am glad of; but I hope, it will not be made a 
precedent, | 


Mr. juſtice 4/on.---I entirely concur with my lord and my brother 
Kates, in diſcharging theſe rules. 1 think, the importance of this caſe 
Goes not conſiſt in the nature of it; but in the noiſe and clamour that 
bas occaſioned, and the miſrepreſentations that have been thrown. out 
© the public, of the conduct of the judges in the courſe of the pro- 
teedings in it; who have been very unjuſtly charged with being induced 
to it by 25 motives. | 

ol. . 


here is a great difference between amending inliciments, and amend- | 


| 


— 


plying to another juriſdiction, 
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In the cafe of the queen and Norton, reported in lord Forteſruc's Reports 232, 
the court agreed that it is a general rule, * ro amend informations at any 
© time, even juſt before trial; but then it muſt not make the into: mation 
different. And, to be ſure, it ought not: for, it would make a diffe- 
rent defence. In the caſe of R/ and S ymour, 10 Mod. 88. it is ſaid, 
© that ſtatutes of amendment exten! only to ple.dings of record; and 
that pleadings, while in paper, are amendable by common-law; ad 
„that it is a motion that the court can not refuſe: but they may refuſe 
it, if the party deſiring it refuſe to py coſte, or the amendment defired 
* ſhould amount to a new plea.” And as to the die, it was almoſt 
of courſe, where the amendment made no alteration in the defence, 
Where it altered the defence, then it was upon terms. There is nothing 
that | ever looked upon as fo p ain. 

Then as to doing it at chambers---the practice of the court has been 
always lo. "The buſinels done at chambers is become an immenſe load 
upon the judges, and is excecdingly troubleſome to them: but it is the 
prazt.ce, the cuſtom of the court; and therefore, the /aw of the land. 
And what has been done by the judge at chamhers, in the preſent caſe, 
has been rightly done: if it had not, I ſhould have had no ſetuple in 
werturning it, But here is not the leait colour for 1hat the order 1s jul- 
tiſied by a vaſt number of precedents, Jam glad, that it has been thus 
fully diſcuſſed; to convince the great number of perſons that I ſee attend- 
ing here, that judges have aCted in this cate, as they do in all others; 
and that there is no fort of ground for the ſcandalous intimations that 
have bern induitriouſly propagated, of their having been influenced by 
partial or improper motives. 


Mr. juſtice JJ'illzs concurred in both points. 

He declared himſelf to be clearly of opinion, that during the vacancy of 
the office of the king's attorney-pencral (which was the preſent caſe), 
the power of the attorney-general ee, upon the ſo/i.itar-gencril for 
the time being. Conſequently, this information was regularly and pro— 
perly exhibited, 

As to the order for the amendment of the information---he held it to 
be juſtified by an uninterrupted ſeries of precedents, from the time of 
II. III. at leaſt. And as the order was right, he ſaw no ground for the 
obloguy that had been thrown upon the noble perſon who made it, It 
makes no alteration in the charge: it makes no alteration in the defence, 
No objection was made to it: no advantage was taken of it It was ac- 
quieſced in: and the cauſe went on to trial, It is authorized by ſeveral 
caſes, and by a great number of precedents for many years backward, 
He grounded his opinion, he ſaid, upon the chain and ſeries of precedents 


| for near a century paſt, 


He concurred therefore with his lordſhip and his brothers, that both 
rules be diſcharged, 


The court unanimouſly ordered both theſe rules to be diſcharged, 


Serjeant Glyun thereupon moved, that the preſent proceedings might 
be entered upon record, that the defendant might have opportunity of ap- 


Ls 


The court told him, they could not go out of the uſual and ordinary 
method and courſe of proceeding: every thing muſt be done in this caſe, 
in the ſame manner as in all other proceedings of the like kind. 


Mr. Attorney-general then moved for lord 1{ansfield's report of the evi- 


dence (the cauſes having been tried before his lordſhip, at nit prius). 


Whereupon, after the records of the convictions had been read, 
Lord Mansfield reported the evidence in each cauſe, 


The attorney-general and the ſerjeant made their reſpective obſerva- 
tions upon the evidence reported. 


Mr. W/i{kes then applied for the ſentence of the court. 


The court told him, it was neceſſary to take ſome time to conſider of 
it: the conſtant courſe is ſo. They promiſed to do it without delay 
and to give Mr. Wiltes notice, when they were ready: but, at preſent, 
they had not had the Jeaſt conference together about the 
could they, without great impropriety, have had any, before they had 
heard all the arguments, | 


Serjeant Glynn then hinted at his client's being bailed in the mean 
time, | | 
But the court told him, he #new that could not be. 


The defendant was remanded to the cuſtody of the Marſhal. 


On Friday the 17th of June 1768, | 
The court declared their intention of giving final judgment to-morrow z 
and ordered that the defendant ſhould be brought up accordingly, 


On Saturday the 18th of June 1768, 
Mr. juſtice Yates (as ſecond judge) pronounced the ſentence of the 
court in each cauſe; viz, 


On the information for the Nerth Briton, No. 45. a fine of 500l. 
and impriſonment for ten calendar months, and eff the fine be paid: 
on the other information, 500, fine; and impriſonment for twelve calen- 
dar months after the expiration of the former ten; and to find ſecu- 
rity for his good behaviour for ſeven years, himſelf in x0col. and two 
4 Q | ſureties 
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ſureties in Fool. each; and to be remanded, till the fine ſhould be 
paid and ſuch ſecurity given. | 


Mr. Wilkes deſired, that his former impriſonment might be conſidered 
in the puniſhment now inflicted upon him. 


The court aſſured him that it had been ſo; and that they had ly 
© conſidered all circumſtances, both for him and againſt him. 


Serjeant Glynn then deſired, that Mr. JYilkes might have the benefit of a 
writ of error to the houſe of lords, 


Lord Man field anſwered, that this court could not give any particular 
directions about that matter: he mult apply to the attorney-general. And 
he added, that if Mr. Attorney-general would take his advice, he ſhould 


grant it the moment it was applied for, 
Mr. Attorney-general ſaid, he certainly ſhould grant it immediately. 


Mr. Willes then deſired, that it might be put into ſuch a method, as 
that he might have the advantage of objecting, in the houſe of lords, to 
the alterations made in the record by lord Mansfield at his lordſhip's own 


houſe. 
Lord Mansfield told him, that the court could not alter the law. 
Mr. Wilkes replied, that he did not wiſh the law to be altered. 


Lord Mansfield.---It is impoſſible to alter it in any particular caſe: the 
ſame courſe muſt be taken in this caſe as is uſual in others of the like 
kind, The defendant's counſel would adviſe him, his lordſhip ſaid, what 
were the proper ſteps for him to take, in order to have the opinion of the 
houſe of lords. 


The defendant was remanded. 
The rules were drawn up in theſe words 


+ Saturday next after fifteen days from the day of the Holy 


Big 22 Trinity, in the eighth year of king George the third. 

Middleſer, The defendant being brought here into court in cuſtody of the 
the king Marſhal of the Marſbalſea of this court, by virtue of a rule of 
againft Jobn this court, and being convicted of certain treſpaſſes contempts 
ones, Wh and grand miſdemeanours, in printing and publiſhing a ſedi- 


tious and ſcandalous libel, intitled * the North Briton, No. 45.' whereof 
he is impeached, it is ordered that he the ſaid defendant, for his offences 
aforeſaid, do pay a fine to our ſovereign lord the king, of five hundred 
pounds of lawful money of Great Britain: and it is further ordered, that 


he the ſaid defendant be impriſoned in the cuſtody of the ſaid Marſhal for | 


the ſpace of ten calendar months now next enſuing. And it is laſtly or- 
dered, that the ſaid defendant be now remanded to the cuſtody of the 
ſaid Marſhal, to be by him kept in ſafe cuſtody, in execution of the judg- 
ment aforeſaid, and until he ſhall have paid the ſaid fine. 


On the motion of Mr. Attorney-general. 
. By the court. 


The defendant ning, Trovght here into court, in cuſtody 


The ſame of the Marſhal of the Ma- ſhalſea of this court, by virtue of 
eg ihe a rule of this court; and being convicted of certain treſpaſſes 


| contempts and grand miſdemeanours, in printing and publiſh- 
ing an obſcene and impious libel, intitled An Eſſay on Woman,” and 
other impious libels in the information in that behalf ſpecified, whereof 
he is impeached; and having alſo been convicted of certain other treſ- 
paſſes contempts and miſdemeanoũrs, for printing and publiſhing a cer- 
tain other libel, iatitled © the North Briton, No. 45. for which he hath 
this day been ſentenced, and ordered by this court to pay a fine of five 
hundred pounds, and to be impriſoned in the cuſtody of the ſaid Marſhal 
for the ſpace of ten calendar months; it is now ordered by this court, 
that the ſaid defendant, for his treſpaſſes contempts and miſdemeanours 
firſt abovementioned, in printing and publiſhing the ſaid obſcene and im- 
po libels, do pay a further fine to our ſovereign lord the king, of five 

undred pounds of lawful money of Great Britain; and that the ſaid de- 
fendaiit be further impriſoned in the cuſtody of the ſaid Marſhal, for the 


The Caſe of John Wilkes, E/7. 


[ Ayer, 


ſpace of twelve calendar months, to be computed from and after the dete 

mination of his aforeſaid impriſonment for printing and publiſhins th 
ſaid other libel intitled © the North Briton, No. 45. And it is further 
ordered, that he the ſaid defendant ſhall give ſecurity for his good ez 
our for the ſpace of ſeven years, to be computed from and after the . 
and expiration of the ſaid twelve calendar months to be computed 
aforeſaid; to wit, himſelf, the ſaid defendant, in the ſum of one A 
ſand pounds, with two ſufficient ſureties, in five hundred pounds each 
And it is laſtly ordered, that he the ſaid defendant be now remanded t 
the cuſtody of the ſaid Marſhal, to be by him kept in ſafe cuſtody, i 
execution of this judgment, and until he all have paid the ſaid tine and 
given ſuch ſecurity as aforeſaid. 


o two I. nformations for Libel. 


On the motion of Mr. Attorney-general, 


By the court, 


Afterwards, a writ of error was brought, returnable in parliament, upon 
each judgment: and both judgments were affirmed, as follows 


Die Lunz 16 January 1769. 


Counſel having been fully heard to argue the errors aſſigned in theſe 
cauſes, the following queſtions were put to the judges — 


* the vacancy of the office of the king's attorney-general, is good in law,” 


Whether, in ſuch a caſe, it is neceſſary in point of law, to aver upon 
* the record, that the attorney-general's office was vacant.” 


Upon the ſecond record— 


Whether a judgment of impriſonment againſt a defendant, to con- 
© mence ſrom and after the determination of an impriſonment to which he was 
before ſentenced for another offence, is good in law.“ 


Whereupon the lord chief juſtice of the court of Common Plat, having 
conferred with the reſt of the judges preſent, delivered their unanimous 
opinion upon the ſaid queſtions, with their reaſons. 


To the firſt queſtion—that an information filed &c, is good in law, 
To the ſecond—that in ſuch a caſe, it is not neceſſary. 
To the third—that a judgment of impriſonment &c. is good in law, 


Then ordered and adjudged that the judgments of the court of King's 
Bench be affirmed, 


On I edneſday the 7th of February 1770, 

Mr. Davenport moved that the defendant might be brought up, either 
into court within this term, or before a judge at chambers after the end 
of it, to enter into the recognizance required of him by the above- 
mentioned rule of court : for, his impriſonment will end upon a day 
which does not fall within any term; namely, upon Zafter T ueſday 
next, 


The court told him, they had thought of this already; and they con- 
ceived the beſt method would be, to make a rule for his entering into the 
recognizance before the Marſhal, or ſome other juſtice of the peace for the 
county of Surrey. | 

And accordingly, they ordered ſuch a rule to be drawn up: which was 
done, in theſe words— | | | 


Ordered, that at the expiration of the impriſonment of the deſen- 
dant, by virtue of the judgment of this court pronounced againſt him 
in this cauſe on Saturday next after fifteen days from the day of the 
Holy Trinity in the eighth year of the reign of his preſent majeſty, the 
ſecurity required by the ſaid judgment to be given by him the ſaid de- 
fendant for his good behaviour for the ſpace of ſeven years, to wit, 
himſelf the ſaid defendant in the ſum of 1000. with two ſufficient ſure- 
ties in 5000. each, may be taken by and before any juſtice of the peace 
of and for the county of Surrey. 


Whether an information filed by the king's folicitor-general, during 


Don 


ApPEND. | 


No. VI. 


Caſe of the Lord. Mayor of London, &c. 


The Caſe of Braſs Croſby, Eg. Lord. Mayor of London, on a Commitment by the Houſe 
of Commons. Court of Common-Plcas, Eaſter Term, 11 Geo. III. 1771. 


[This caſe is from Mr. Serjeant Wilſon's Reports, 3 Wilſ. 188 The hiſtory of the tranſafion of which this caſe 
was a branch, with the proceedings of the houſe of commons, the reader may poſſeſs himſelf of, by reſorting to the 
Annual Regiſter for 1771, and Mr. Almon's Debates of the commons in the ſame year. Upon refuſal of the 
court of Common-Pleas 20 diſcharge the Lord. Mayor, the court of | xchequer was moved for a habeas corpus; 
and the caſe was argued by counſel on a like return to that court : but the application there alſo failed of ſucceſs, and 


the Lord-Mayor was remanded.] 


HE lieutenant of the Tower of Londin was commanded to have 

| before the juſtices of the bench here, the body of Braſs Craſby, 
eſq. lord-mayor of London, by him detained in the king's priſon, 

in the Tower of London, by whatſoever name he was called, together with 
the day, and cauſe of his caption and detention, on MH nday next, after 


| three weeks from £c/ter-day; that the ſaid juſtices ſeeing the cauſe, might 


do that which of right, and according to the Jaw and cuſtom of England, 
ought to be done; and further, to do and receive what the _ — 
here ſhould then conſider in that behalf. And now here, at this day, (to 
e wit) Monday * next, after three weeks from Eaſter- day, in 
Fai 2 this term cometh the ſaid Braſs Croſby, in his proper perſon, 
my under the cuſtody of Charles Rain fo d, efq. deputy-lieutenant 
of the Tower of London, brought to the bar here; and the ſaid deputy- 
lieutenant then here returneth, that before the coming of the ſaid writ, 
(to wit) on the 27th day of March laſt, the ſaid Braſs Croſby was com- 
mitted to the Tower of London, by virtue of a certain warrant under the 
hand of fir Fl:tcher Norton, knight, ſpeaker of the houſe of commons, 
which follows in theſe words : H hereas the houſe of commons have this 
* day adjudged, that Braſs Croſby, eq. lord-mayor of London, a member of 
this hauſe, having ſigned a ww rant for the commitment of the meſſenger «f 
© the houſe, for having executed the warrant of the ſpeaker, iſſued under the ord.r 
© of the houſe, and held the ſaid meſſenger to bail, is guilty of a brea h of privilege 
c 4 the houſe ; and whereas the ſaid hauſe hath this day ordered, that the ſaid 
* Braſs Croſby, eſq. lo d mayor of London, and a member of this hauſe, 
© be for his ſaid offence committed ts the Tower of London: theſe ure there- 
* fore to require you to receive into your cuſtody the body f the ſaid Braſs Croſ- 
© by, %. and hm ſafely keep during the pleaſure of the ſuid houſe, for which 
* this ſhall be your ſufficient warrant, Given under my hand, the twenty-fifth 
day of March, ene thouſand ſeven hundred and ſeventy one. And that this 
was the cauſe of the caption and detention of the ſaid Braſs Creſby in the 
priſon aforeſaid ; the body of which ſaid Braſs Croſby he hath here ready, 
as by the ſaid writ he was commanded, c. Whereupon, the premiſes 
being ſeen, and fully examined and underſtood by the juſtices here, it 
ſeemeth to the ſaid juſtices here, that the aforeſaid cauſe of commitment 
of the ſaid Braſs Croſby, eſq. to the king's priſon of the Tower of London 
aforeſaid, in the return above ſpecified, is good and ſufficient in law to 
detain the ſaid Braſs Croſby, eſq. in the priſon aforeſaid : therefore the 
faid Braſs. Croſby, Eſq. is by the court here remanded to the Tower of 

Lindon, c. | 
| Serjeants Glynn and Fephſon argued, that it appeared by the 


The en, return of this habeas corpus, that the cauſe of commitment of 
liſebarge * the lord- mayor to the Tower of London was inſufficient in law 
the priſoner, for the detention of him there; and therefore this court 


; ought to diſcharge him out of the cuſtody of the lieutenant 
of the Tower of London. 

Here follows the ſubſtance of ſerjeant Glynn's argument, after the writ 
and return were filed. 


Serjeant Glynn, — The queſtion now before the court, is, whether it 
does not appear by the return of this writ, that the lord-mayor ought to 
2 * ; and it is a very important and conſtitutional queſtion in- 
ed. 

The return ſtates, that the impriſonment of his lordſhip is by virtue of 
a certain warrant under the hand of fir Fletcher Norton, knight, ſpeaker 
of the houſe of commons, reciting, that whereas the houſe had adjudged, 
that his Jordſhip having ſigned a warrant for the commitment of a meſ- 
enger of the houſe, for having executed the warrant of the ſpeaker, iſſued 
under the order of the houſe, and held that meſſenger to bail, is guilt 
of a breach of privilege of the houſe; and alſo reciting, that the houſe 
had ordered, that his lordſhip, a member of the houſe, ſhould for his ſaid, 
oftence be committed. So that it appears what that breach of privilege 
is, | 

When any perſon is brought to this bar by the king's writ of habeas 
ar pus, the judges muſt look into, fee and conſider the cauſe of his de- 
tention, and are bound to do rhat which of right, and according to the 
wand cuſtom of England, ought to be done. 

Acts done by the higheſt authority are ſubject to the inquiry of the 
courts in Weſlminſter-hall; whoſe juriſdiction extends not only to inquire 
into, controul and correct the acts of inferior, but alſo of co-ordinate and 
luperior powers. | 
A breach of privilege of the houſe of commons is ſtated, and alſo in 
What manner, and by what fact their privilege was broken; therefore 
his court muſt determine, whether the fact charged is by law a contempt 
r breach of privilege. When it is returned, that a perſon was com- 
Mitted by any other court in this Hall, for a contempt generally, without 


ſpecifying the fact or nature of the contempt, this court cannot inquire 
into the matter, but muſt remand the priſoner. Every court of juſtice 
of record in the Hall, muſt neceſſarily have abſolute power to enforce 
obedience to their own orders, or juſtice could not poſſibly be admini- 
ſtered to the king's ſubjects. The houſe of commons is not a court of 
juſtice of record, for it cannot adminitter an oath: it has a certain 
limited juriſdiction; and this court muſt judge, whether it has not tranſ- 
grefled, and gone beyond the bounds of its juriſdiction, and muſt pro— 
nounce upon it, If the king doth exerciſe any power which is not con— 
formable to law, this court will remedy it. The old writ de h-mine reple= 
giando did not comprehend the mandates of the kirvg ; but the habeas cor= 
pus extends to them, and to all acts of power not conſormable to law. 
[t the court of Chancery, which is a ſuperior court in civil cauſes, ſhould 
exceed its juriſdiction, and interfere by injunction in criminal caſes, the 
inferior court would determine againſt the court of Chancery, and would 
diſcharge any one from impriſonment whom that court ſhould commit 


ſor diſobedience to ſuch injunction, 


This court muſt inquire, whether the houſe of commons has not ex— 
ceeded its lawful jurituſction. The lord-mayor is charged with a con— 
tempt. The queſtion is, whether he is guilty of a contempt; that is to 
ſay, whether the fact charged upon him amounts by Jaw to a con- 
tempt. The huuſe of commons wakes an order for committing a printer, 
and that order expreſſes why thall take him into cuſtody, namely, the 
ſerjeant, or deputy ſ-rjeanr it aims of the houle, The printer is taken 
into cuſtody by a meſlanger, within che city of Londinz he complains to 
the lord- mayor; who examines into his complaint, proceeds judicially, 
and according to law; and after ſuch exuniyation, according to the 
beſt of his judgment, is of opinion, that the warrant of fir Fl:tcher Norton 
does not juſtify the taking the printer into cuſtody by a mrtlenger of the 
houſe, in the city of London. How does this in;erfcre with the lawful 
juriſdiction of the houſe of commons; and how does it excee| the laws 
ful juriſdiction of the lord-mayor, within the city of London ? The juriſ- 
diction of the houſe muſt be limited to ſome paticular objects: the 
claim of an unlimited power in this country is ablu:d, and de toys itſelf. 
In the great queſtion, in Afþty and White, about the Aylſbury men, we 
find, that in a conference between the lords and commons, it was agreed, 
that the commons cannot, by any vote or reſolution of their own, aſſume 
or acquire any new juriſdiction or privilege, Here is a warrant under 
the hand of ſir Fletcher Norton, ſpeaker. Sir Fletcher Norton has no per— 
ſonal authority to cominit whom he pleaſes. The ſpeaker, as ſuch, has 
no official authority. Whatever authority he can have, muſt be merely 
as the inſtrument of the houſe of commons: his act can be valid only by 


the order of the houſe. But that the warrant is made contrary to the. 


order of the houſe, appears to this court by the return of the habeas cor- 
pus; conſequently, the ſpeaker having no authority of his own, and the 
warrant being contrary to the order, the fame is invalid. The meſſenger 
executed the warrant in the city: the ſpeaker had no authority to im- 
power him to execute it in the city of London. The houſe of commons 


have not an unlimited juriſdiction ; the lord- mayor was therefore obliged. 


to examine, whether the act of power exerted by them within the city, 
was within their juriſdiction. The printer had been charged with print— 
ing the ſpeeches of ſome members of the houſe, for which he was ordered 
to be taken into cuſtody, The lord-mayor thought the houlg of commons 
had no right to order the printer to be taken into cuſtody by their meſ- 
ſenger in the city of London, and that the printer ought not to be com- 
mitted for the act with which he was charged. There is nothing to be 
pretended in favour of this proceeding of the houſe of commons, but 
their aſſumed tranſcendent power, Now it would totally deſtroy all the 


benefit, and the very end of the habeas corpus, if the tranſcendency of 


any power whatever could blind the eyes of a court of juſtice, and pre- 
vent their inquiry into its acts. Such a deciſion by judges [worn to ad- 
miniſter faithfully the laws, would be fatal to every thing that is worth 


preſerving in our boaſted conſtitution, and would leave the unhappy ſub-, 


jects of this country in a ſtate much worſe than a ſtate of ſavage nature. 
The great chief juſtice Holt was clearly of opinion, and held it for good 


law, that if it appeared upon the face of the return of a habeas corpus, . 
that what the houſe of commons called a contempt, was not by-law a, 


contempt, the perſon committed for it muſt be di;charged ; that the pri- 
vileges of the houſe of commons are part of the Jaw of the land, and 


therefore the courts here muſt take notice of them incidentally; and 


though this was the opinion of a ſingle judge againſt three others, yet 
it was agreed to and ſupported by the houſe of lords, who, bo 

in thoſe days, remembered that they were the hereditary whack 
guardians of the people. Again Holt held, that the order 


of the houſe of commons forbidding any one to ſeek or purſue a legal 


remedy 


- 
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remedy againſt their orders, was illegal and naught; and boldly ſaid ſo: 
| and accordingly he was of opinion, that the perſons com- 
mitted for contempt of that order ought to have been diſ- 
charged ; though the three other judges were of a contrary 
opinion; and the. perſons were remanded to Newgate. Upon petition 
to the queen, a writ of error was allowed, and brought; and before it 
was argued, the parliament for good reaſons was ditlolved : but I will 
venture to ſay, if it had been argued, there would have been judgment 
given by the houſe of lords according to Halt's opinion. If the lex et 
conſuetudo parliamenti, of which we hear ſo much and know ſo little, be 
indeed a part of the law of the land, the judges are bound to take notice 
of it, and to decide upon it, as they do upon every other part of the law. 
It has been ſaid, that lord chief juſtice Holt was ſingle in his opinion; 
nevertheleſs, I may venture to ſay, that his opinion, in the judgment of 
: every honeſt and unprejudiced mind, will not be found light in the 
3 ſcal:, againſt that of the three other judges, He was ſingle: but he had 
| truth and integrity with him, as weil as the ſtrongeſt arguments on his 
' ſide, which the conference with the lords demonſtrated ; arguments 
| which have never yet been, and which cannot now be anſwered. The 
= other three judges differing in opinion from him, there was a writ of 
error (as [ faid before) granted, returnable in parliament; and if the 
temper of the times would have permitted it to have been proceeded in, 
and the parliament had not been then diſſolved, it may eaſily be c5l- 
lected, from the arguments above referred to, that it would have had 
from the lords a moſt ſolemn and juſt deciſion, | | 


2 Ld, Raym, 
1112, 


Lord chief juſtice De Grey.—Brother Glynn, that writ of error, you 
mention, was never brought before the lords. 


Serjeant Glynr, It is true, my lord, it was never brought directly in 
queſtion befote them; becauſe doubts were ſtarted, whether jt was a writ 
of right, or of favour, which might be refuſed by the particular officer. 
This occaſioned a petition to the queen, who in anſwer to the petition 
ſaid, ſhe was come to a reſolution to grant a writ of error, becauſe ſhe 
was defirous to have the matter of law ſettled, for the good of her ſubjects : 
but unhappily for us, the particular circumſtances of thoſe times pre- 
vented it; and the parliament was diſſol ved. 


Lord chief juſtice De Grcy.— In all caſes, except treaſon and felony, 
I think a writ of error is 3 of right. Ihe two houſes addreſſed the 
queen for different purpoſes. The lords ſaid, it was time enough to decide 
upon the writ of error, when it came before them. 


Serjeant Chun. My lord, it is for that reaſon I ſaid, I colle& it from 
other arguments which make it very reaſonable to ſuppaſe, that the ſub- 
je& would have had ſatisfaction and redreſs from the deciſion of the houſe 
of lords. 

The queſtion at preſent is, whether this court has not power to ex- 
amine into the juriſdiction of the houſe of commons? I ſubmit it, with 
deference to the court, that you have lawful power to enquire, whether 
the houſe of commons had any juriſdiction in this caſe, and that their 
privileges are not to be ſuppoſed ſo tranſcendent and myſtical, as to ex- 
clude all enquiry.' My lord, I deny that the mayor's act is a breach of pri- 
vilege of the houſe of commons. The lord-mayor was in full poſſeſſion of 
jenen in che caſe; he was obliged to decide upon the queſtion be- 
fore him; he was obliged to form an opinion upon a caſe within his 
juriſdiction. Shall his opinion be adjudged a contempt ? Is this the law 
of the land; that when different courts, having juriſdiction of the ſame 
nature, differ in their deciſions, they are guilty of contempts one againſt 
the other, and may be. puniſhed for ſuch contempts? It is no contempt 
in-me, a private man, to have an opinion different from the greateſt au- 
thorities in this kingdom. It was the lord-mayor's opinion upon the caſe 
before him; he was bound by his oath to act purſuant to that opinion; it 
was his bounden duty to act accordingly: he would have been perjured, 
if, out of reſpect for any perſons, he had not obeyed the call of his con- 
ſcience. It was no crime for him to entertain the opinion. Entertaining 
it, he was bound to declare it, and it was his duty to act in conſequence 
of it. The conſcientious act of a magiftrate, within the limits of his 
JuriſdiQion, can never be a contempt, or puniſhable. Unleſs a magiſtrate 
acts wrong from corrupt motives, he cannot be puniſhed. But ſuppoſe 
for a moment, the lord-mayor did not act from his opinion, but from 
ſome corrupt motive, it is not the houſe of commons, but a jury, that 
muſt judge of it. The duty of a magiſtrate differs widely from that of 
an officer. From the latter, a full and ready obedience is required to be 
= paid to the orders of the court whoſe officer and miniſter he is; and ſuch 
_— orders, rightly purſued and executed by him, are his ſufficient juſtifica- 
tton: but the magiſtrate is bound by his oath, and has an opinion and 

judgment of his own which he muſt follow ; and he is anſwerable to the 
law, and cannot be juſtified for the breach of his oath and the law, by 

any order or reſolution of the greateſt authority. "IE 

k Your lordſhips are now called upon to ſay, whether the Jord-mayor 

of London, in a caſe where he had indiſputable juriſdiction, acting by bis 

opinion, and according to his oath, is guilt of a contempt of the houſe 
of commons, and can by law be impriſon . | 


* 
_ *Serjeant Fephſon.—My lords, as I ſhall not have an opportunity of 
anſwering any argument from the bench, nor can poſfibly know the 
4 objections your lordſhips may have to diſcharging the lo1d-mayor out 
of cuſtody, I ſhall endeavour to anticipate a 
wink diſcharging him, as occur to me, and may poflibly be made by 

, 'court; 957 | e wor 
ZPhe queſtion is, whether ſufficient cauſe appears to the court upon the 
return of this writ, to impriſon the lord-mayor i If no legal cauſe appears 

for detaining him in-cuſtody, he muſt be diſcharged. 7 

1 ſhall conſider the nature, the return, and the conſequence of the writ 


anſwer ſuch objections 
that can be brought againſt its being inquired ino. The queſtion 


| 


| 


bail. | | 


| [ Arpzay, 


of detention doth not appear upon the return of the writ, the ſubjeg 
muſt be diſcharged, and ſet at liberty: therefore, if a legal cauſe = 
not appear upon the return of this writ, the lord-mayor muſt be diſcharyq 
out of cuſtody. This poſition cannot be denied. . 
It appears from the caſes of ſir William Thichneſi, 4 Inht, 434. Sir 
William Chauncey, 12 Rep. 83. and from Buſbel's caſe, ; Hill 135, C. 
that the cauſe of impriſonment ought to be as ſpecifically returned is 
thoſe who judge upon the writ of habeas corpus, as it did to thoſe who 
firſt committed the party. Again, Bethell's Caſe, 1 Salk. 348, where 
the commitment is not to the legal and immediate officer, it is naughy 
Again, Search's caſe, à Leon. 70, where the queen had taken a por(y, 
into ker protection, who, notwithſtanding, was arreſt:d, and the perſon 
arreſting committed, and on a bubeas corpus was diſcharged. See again 
Doctor A:phonſs's caſe, 2 Bul/!. 250. where the return was bad, no cauſs 


of. London, an @ 


being therein ſhewed; alſo Thomas Barkham's caſe, Cro. Car. 507. the 
like ciſe, ibid. 579. 1 Roll. Rep. 192. 218. Apfley's caſe, and Ruſwel! 


caſe, ibid. 245. Codge's caſe. The determination in all the caſes the 
ſame : if the 1 gal charge is not returned, the perſon muſt be diſcharg-q, 
The court muſt judge of the cauſe of commitment returned: If not, why 
{ſhould the writ command the return of the cauſe ? The cauſe is retired, 


or not, It is no objection in this caſe, to ſay, that the houſe of coy. 
mons having a power to commit, therefore this court muſt not judge of 
the cauſe of commitment returned; for this would prove too much; b. 
cauſe it would go to every other couct having juriſdiction to commit, 
Suppoſe the court of King's Bench, which is equal, and perhaps ſuperior 
in ſome reſpect to this court, ſhouid commit a perſon ; and the perſon 
committed ſhould be brought here by habeas corpus; this court would 
certainly take notice, and inquire into the cauſe returned; and if this 
court thought it not a ſufficient cauſe, would diſcharge the perſon ; 
otherwiſe, how would the end of bringing the writ of habeas corpus be 
anſwered ? 

It is no objection in this caſe, to ſay, that the court cannot examine 
the cauſe as lated in the return, becauſe the court would then determine 
upon the privileges of the houſe of commons : the court muſt, and doth 
frequently determine upon the privileges of parliament, when they c-me 
incidentally beſore them. See the earl of Banbury's caſe, 2 Ld. Rayn. 
1247. Salk. 512. 2 Stra. 987. 8. This court made no ſort of heſitation 
to determine in Miltes's caſe, upon the privilege of parliament, 2 Wi. 
fon 151, Why then ſhould they not now enter into this queſtion, touclung 
the privilege of parliament? In lord Shafiefbury's and Mr. Murray's caſe, 
the returns were general, for contempts of the houſe, without {tating 
the particular facts; but the facts of the. ſuppoſed cont:mpt in this cat? 
appear, which we contend cannot by any legal conſtruction amount to 
a contempt, and therefore that the lo1d-mayor muſt be diſcharged. The 
houſe of commons having determined it to be a contempt, does nat alter 
the caſe : a fact does not become a contempt by being recited to be ſuch, 
The court mult conſider, whether the warrant for my lord-mayor's cem- 
mitment is the warrant of the ſpeaker as ſpeaker of the houſe of com- 
mons, as fir Fletcher Norton may act in a double capacity. 


Lord chief juſtice De Griy.—Sir Hetcher Norton ſigns himſelf ſpeaker, 


rant, if the cauſe is not ſufficient; and the court may rather ſuppoſe 
the miſtske committed by fir Fletcher Norton in his private Capacity, 
than by the houſe of commons. Suppcſe ſome future ſpeaker, of ſome 


future houſe of commons, ſhould recite in his warrant, that the houſe of 


commons had adjudged it a breach of privilege, and contempt, to ſue 
out a ftatute of bankrupt againſt one of their members, which by act 
of parliament any one is permitted to do; and ſhauld in conſequence? 
commit a perſon for ſuch legal act: if the perſon was brought by writ of 
habeas corpus before this court, would not the court take cognizance of 
the commitment? Would they not determine it no breach of privilege? 
Are acts of parliament cf leſs force than ſuch a recital in a ſpeaker's 
warrant ? Suppole a perſon is committed by a ſimilar warrant, fur pro- 
ceeding according to act of parliament againſt a member of the houſe in 
an action of debt; ſhall he have no remedy from the law, which led him 


into the ſuppoſed tranſgreſſion? Suppoſe a jullice of peace ſhould com- 


mit a member of the houſe of commons for treaſon, felony, or breach 


af the peace, and the ſpeaker's warrant ſhould recite it to be a contempt; 


will this court ſay, they can take no cognizance of ſuch a commitment 
by the houſe of commons? Suppoſe all the officers of this court ſhould 


de recited in the ſpeaker's warrant to be in contempt, for executing ibe 


proceſs of this court, will this court give no remedy ; and muſt this an 
every other court of juſtice be annihilated, whenever the ſpeaker's war- 
rant declares all its officers in contempt? How is. it poſſible to diſtin- 


guiſh the preſent caſe from thoſe. I have mentioned, if you muſt not ex- 


amine the cauſe returned, but ſay it is ſufficient if a contempt is charg- 
ed? Serjeant Hawkins, in his 2 vol. 110. gives us clear enough bis 
thoughts upon this ſubject. He ſays there, (among other things) that if 


| ſubject ſhould be committed by either of the houſes of parliament, it 


cannot be imagined that the law, which fayours nothing more than the 
liberty of the. ſubje&, ſhould give us a remedy againſt commitments dy 


the king himſelf, appearing to be illegal, and give us no manner of te- 


dreſs againſt a commitment by our fellow-ſubje&s, ( qually appearing to 


be unwarranted. | | ; 5 
I think I bave now ſufficiently cleared this caſe from all the objechons 


therefore is, whether on the return there appears.ſufficient cauſ oh, de- 
tention ? Three .cauſes/are mentioned, and all urged as breaghes of pfl. 


lege. 1. For diſcharging a printer; 2. for having ſigned a warrant 


z and, 3. for bolding him to 
rr guilty of the Gr{ ſuppoſed contempt it 


the 


ſor the commitment, of the 


=” - of habeas corpus. It is a prerogative writ of 1 * to inquire into the 
cus of the impriſonment of any of the king's ſubjects. If a legal cauſe 


8 4 88 1 ſ 
be be 5 : 2 * \ 125 


ought ſurely to appear to the court, that Muller the printer was in 
2 | 8 . 


legal 


that the court may julge, wiether the perſon is intitled to his liberty, . 


Serjeant Fethſon.—His ſigning bimſelf ſpeaker will not help the wa- 
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Kebap. ] 
egal cuſtody of the meſſenger. Now, Miller never was in the legal cuſ- 
ot the mefienger; for the warrant to take up Miller was directed 
to the ſerj n ant at arms of the houſe of commons, or his deputy, and not 
to the meſſenger ; ſo that Miller was in the egal cuſtody of the meſ- 
ſenger, therefore the lord-mayor did right. — Miller was ordered into the 
eyltody of the ſerj ant at arms, or his deputy; but the contrary appears 
udon the return, in the recital of the order: for that intimates, that he 
was taken into cutiody by the meſſenger, by virtue of the wairant of the 
feaker of the houſ-, iſſued under the order-of the houſe, Miller was 
taken into cuſtody by the meſſenger in the city of London, neither the 
frjcant at arms or his depuiy being preſent. J he m. {]-nger, [ lay, was 
vilty of falſe impriſonment, having no warrant directed to himſelf, nor 
ating in aid and aſſiſtance of the ſerjeant at arms, or his deputy, to 
yhom the warrant to take up Miller was directed, for neither of them 
were preſent ; ſo that if an action of falle impriſonment was to be 
brought againſt the meſſenger, he could not juſtify what he has done: 
and If he cannot juſtify in an action of falſe impriſonment, how could 
de juſtify before the lord- mayor? As for the other ſuppoſed contempt, 
of ligning a warrant againſt the meſſenger, and holding him to bail; 
the meſſenger had been guilty of an aflault and falſe impriſonment, in 
aking Milir the printer into cuſtody, in the city of London, without 
any legal warrant or authority: what contempt is it to ſign a warrant 
againſt the meſſenger? 

Gruid, juſtice. The meſſenger was committed for having executed a 
warrant of the ſpeaker, 


Serjeant %u. That does not appear; your lordſhips 


the te- 
n. cannot know that ; for the return only ſays, for ſigning a 
_ warrant againſt the meſſenger. For theſe reaſons, I pray the 
nent of the lord-mavor may be diſcharged out of the cuſtody of the lieu- 
weſſedger.”© tenant of the Tower of London. 
Opinion „ Lord chief juſtice De Grey,—lf either myſelf, or any of 
my brothers on the bench, had any doubt in this caſe, we 


the court, a ; l 
8 ſhould certainly have taken ſome time to conſider, before we 


had given our opinions; but the caſe ſeems fo very clear to us all, that 
we have no reaſon for dclay. 

The writ by which the lord-mayor is now brought before us, is a 
laben corpus at common law, for it is not ſigned per /tatutum. It is call- 
ed a prerogative writ for the king; or a remedial writ: and this writ was 
properly adviſed by the counſel for his lordſhip, becauſe all the judges 
(including Holt) agreed, that ſuch a writ as the preſent caſe required, is 
not within the ſtatute. This is a writ by which the ſubject has a right of 
remedy to be diſcharged, out of cuſtody, if he hath been committed, and 
is detained contrary to law; therefore the court muſt conſider, whether 
the authority committing, is a legal authority, If the commitment is 
made by thoſe who have authority to commit, this court cannot diſ- 
charge or bail the party committed ; nor can this court admit to bail, one 
charged or committed in execution, Whether the authority committing 
the Tord-mayor, is a legal authority or not, muſt be adjudged by the re- 
turn of the writ now before the court. The return ſtates the commitment 
to be by the houſe of commons, for a breach of privilege, which is alſo 
ſlated In the return; and this breach of privilege or contempt is, as the 
counſel has truly deſcribed it, threefold ; 3 a printer in cuſtody 
of a meflenger by order of the houſe of commons; ſigning a warrant for 
thecommitment of the meſſenger, and holding him to bail; that is, 
treating a meſſenger of the houſe of commons as acting criminally in the 
execution of the orders of that houſe, In order to ſee whether that 
houſe has authority to commit. ſee Co. 4 Inſt. 23. Such an aſſembly 
muſt certainly have ſuch authority; and it is legal, becauſe neceſſary. 
Lord Cote ſays they have a judicial power; each member has a judicial 
ſeat in the houſe : he ſpeaks of matters of judicature of the houſe of 
commons, _ 4 7n/?. 23. The houſe of commons, without doubt, 
have power to commit perſons examined at their bar touching elec- 
tions, when they prevaricate or ſpeak falily; ſo ey have for 
breaches of privilege; ſo they have in many other caſes. Thomas 
Ling gave the mayor of Meſtbury 4.1. to be elected a burgeſs: he was 


elected, and the mayor was fined and impriſoned, and Leng removed. 


Mntbur Holl, a member, was ſent to the Tower, for publiſhing the con- 
lerences of the houſe. 4 Int. 23. This power of committing muſt be 
Inherent in the houſe of commons, from the very nature of its inſtitu- 
tion, and therefore is part of the law of the land. They certainly always 
could commit in many caſes. In matters of elections, they can commit 
ſheriffs, mayors, officers, witneſſes, Cc. and it is now agreed that they 
ein commit generally for all contempts. All contempts are either pu- 
Made in the court contemned, or in ſome higher court, Now the par- 
lament has no ſuperior court; therefore the contempts againſt either 
Wuſe can only be puniſhed by themſelves. The „at. 1 Fac. I. wp. 1 

feels, ſufficiently proves that they have power to puniſh: it is in tree 
weres : viz. Provided always, that this act, or any thing therein con- 
* tained,” ſhall not extend to the diminifhing of any puniſhment to be 
* hereafter by cenſute in parliament inflicted upon any perſon which 
* hereafter ſhall make, or procure to be made, any ſuch arreſt as is afore- 
ig.“ So that it is moſt clear, the legiſlature have recognized this 
power of the houſe of commons. In the caſe of the HHleſbury men, the 
wunſel admitted, lord chief j uſtice Helt owned, and the houſe of lords 
Kknowledyed, that-the houſe of commons had power to commit for con- 
tempt and breach of privilege. Indeed, it feems, they muſt have power 


commit for any crime, becauſe they have power to impeach for 


Wy" crime. When the houſe of commons adjudge any thing to 

a contempt, or a breach of privilege, their adjudication | is a 
conviction, and their commitment in coriſequence, is execution; and 
court can diſcharge or bail a perſon that is in execution by the judg- 
Wen ok any other court. The houſe of commons therefore having an 
Whority to commit, and that commitment being an execution, the 


on is, what can this court do? It can do nothing when a perſon 
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* 
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is in execution by the judgment of a court having a competent juriſ- 
dition in ſuch caſe, this court is not a court of appeal, 

It is objected, 1. That the houſe of commons are miſtaken, for that 
they have not this power, this authority; 2. That ſuppoſing they have, 
yet in this caſe they have not uſed it rightly and properly; and 3. Thar 
the execution of their orders was irregular. In order to judge, I will 
conſider the practice of the courts in common and ordinary cafes. I do 
not find any caſe where the courts have taken cognizance of ſuch exr- 
cution, or of commitments of this kind: there is no precedent of H- 
mi nſler- hall interfering in ſich a caſe, In fir F. Paſton's cate, 13 Rep. ; 
there is a caſe cited from the ycar-book, where it is held that every court 
ſhall determine of the privilege of that court: beſides, the rule is, that 
the court of remedy mult judge by the ſame as the court which commits. 
Now this court cannot take cognizance of a commitment by the houſe of 
commons, becauſe it cannot judge by the fame law; for the Jaw by 
which the commons judge of their privileges is unknown to us. If the | 
court of Common-Pleas ſhould commit a perſon for a contempt, the court | 


of King*s- Bench would not inquire into the legality or particular cauſe of | 


commitment, if a contempt was returned; yet in ſome caſes the court of 
King's-Bench is a court of inquiry, but in this caſe is only co-ordinate 
with this court. In the caſe of Chambers, Cro. Car. 168. Chambers was 
brought up by habeas corpus out of the Fleet; aud it was returned, that he 
was committed by virtue of a decree in the Srar-Chamber, by reaſon of 
certain words he uſed at the council-table, Sc., for which he was cen- 
ſured to be committed to the Feet, till he made his ſubmiſſion at the 
council-table, and paid a fine of 2000 J. and at the bar he prayed to be 
delivered, becauſe the ſentence was not warranted by any law or ftatute : 
for the /tatute 3 Hen, VII. which is the foundation of the court of Star- 
Chamber, doth not give them any authority to puniſh for words only. 
But all the court informed him, that the court of $iur- Chamber was not 
erected by the „at. 3 Hen. VII. but was a court many years before, and 
one of the moſt high and honourable courts of juſtice ; and to deliver 
one who was committed by the decree of one of the courts of juſtice, 
was not the uſage of this court; and therefore he was remanded, "The? 
courts of B. R. or C. B. never diſcharged any perſon committed. for con- 
tempt; in not antwering in the court of Chancery, if the return was for a | 
contempt. If the Admiralty court commits for a contempt, or one be 
taken up and committed on an excommuntcat9 capiends, this court never 
diſcharges the p-rſons committed. Formeriy, when many abuſes were 
committed, and the people could not obtain a remedy, the ſubject was 
not contented with the ancient habeas corpus, but did not complain of the 
courts for refuſing them what they could not by law grant them: in- 
ſtead of that, they ſought redreſs by petition to the throne, In chief juſ-{ 
tice Milmot's time, a perſon was brought by habeas corpus before this 
court, who, had been committed by the court of Chancery of Durham. 
That court being competent, and having juriſdiction, the man was not 
diſcharged, but recommitted. How then can we do any thing in the 
preſent caſe, when the law by which the lord-mayor is committed, is 
different from the law by which he ſeeks to be relieved? He is commit- 
ted by the law of parliament, and yet he would have redreſs from the 
common law, The law of parliament is only known to parliament- men, 
by experience in the houſe, Lord Coke ſays, every man looks for it, 
but few can find it. "The houſe of commons only know how to att. 
within their own limits, We are not a court of appeal. We do not know 
certainly the juriſdiction of the houſe of commons, We cannot judge 
of the laws and privileges of the houſe, becauſe we have no Wee of 
thoſe laws and privileges. We cannot judge of the contempts thereof: 
we cannot judge of the puniſhment thereof, | 5 
I wiſh we had ſome code of the law of parliament ; but till we have 
ſuch a code, it is impoſſible we ſhould be able to judge of it. Perhaps 
a contempt in the houſe of commons, in the Chancery, in this court, 
and in the court of Durham, may be 4/4 difterent*; therefore we cannot 


judge of it, but every court muſt be ſole judge of its own contempts. 


Beſides, as the court cannot go out of the return of this writ, how can we 
enquire into the truth of the fact, as to the nature of the contempt? 


We have no means of trying whether the Jord-mayor did right or 
wrong. This court cannot ſummon a jury to try the matter. We cannot 


into the court o 


| 


examine into the fact. Here are no parties in litigation before the court. 
We cannot call in any body. We cannot hear any witneſſes, or depoſi- 

tions of witneſſes. We cannot iſſue any proceſs. We are even now hear- 
ing ex parte, and without any counſel on the contrary fide, Again, if we 
could determine upon the contempts of any other court, ſo might the 
other courts of Meſminſter-Hall; and what confuſton would then enſue 1} 
none of us knowing the Jaw by which perſons are committed by the 
kouſe of commons, If three perſons were committed for the ſame breach 
of privilege, and applied ſevwerally to different courts, one court perhaps 
would bail, another court diſcharge, à third re-commit. 


Two objections have been made, Which I own have great weight 3 <- 


becauſe they hold forth, if purſued to all poſſible eaſes; conſequences! 
of moſt important miſchief, 1/7, It is faid, that if che rights and pri- 
vileges of parliament are legal rights, for that very reaſon the” court muſt 
take notice of them, becauſe they are legal. And 24, If the law of par- 
liament is part of the law of the land, the judges mult takt cognizance of 
one part of the law of the land, as well as of the other, But thel&objec-" 
tions will not prevail. There are two forts of privileges which ou 
never to be confounded ; perſonal privilege, and the privilege belonging 
to the whole collective body of that aſſembly, For inllance, it is the pri- 
vilege of every individual member, not to be arreſted, If he was arreſt» 
ed, before the flat. 12 & 13 W. III. the method in JWefAminfter- Hall was, 
to diſcharge him by writ of privilege under the great ſeal, which was in- 
the nature of a . to the proceedings; and as ſoon as it came 


ſcere velit aut debeat. The flat. 11 & 12 I. III. has altered this, and 
there is now no occaſion to plead the privilege of a member of parlia- 

« 2 Stran. 985. Holiday & al verius colonel Pitt. Thee is a 
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and the pleading concluded, þ curia domint regis placitum prediftium cg, 


4 8 


WL 


/ 
great difference between matters of privilege coming incidentally before 
he court, and being the point itſelf directly before the court. In the firſt 
eaſe, the court will take notice of them, becayſe it is neceſſary, in order 
to prevent a failure of juſtice. As in lord bury's caſe, where the 
court of King's- Bench 83 wainſt the determination of the houſe 
of lords: but in that cafe they confidered the legality and validity of the 
letters patent, without regatding the other right of à ſeat in the houſe of 
lords, with which the court did not concern themſelves. The counſel 
at the bar have not cited one caſe where any court of this Hall ever deter- 
mined a matter of privilege which did not come incidentally before them. 
If a queſtion is to be determined in this court touching a deſcent, where- 
by property is to be determined, and which depends upon legitimacy ; that 


is, whether the father and mother were married lawfully z this court muſt |, 


determine by the biſhop's certificate. But in ſome caſes, where legiti- 
macy of marriage does not came in queſtion, but cohabitation only for a 
ue length of time, which is evidence of a marriage,-comes in queſtion, 
is court will detzrmine according to the verdict of a jury, although 
the courts of H/e/tminfler- Hall go by a different rule from the ſpiri- 
tual courts» But the preſent caſe differs much from thoſe which the 
court will determine; becauſe it does not come incidentally before us, 
but is brought before us directly, and is the whole point in queſtion; 
and to determine it, we muſt ſuperſede the judgment and determina- 
tion of the houſe of commons, and a commitment in execution of that 
Judgment. | | 
nother objection has been made, which likewiſe holds out to us, if 

- purſued in all its poſſible caſes, ſome dreadful conſequences ; and that 
1s, the abuſes which may be made by juriſdiftions from which there is 
no appeal, and for Which abuſes there is no remedy : but this is unavoid- 
able; and it is better to leave ſome courts to the obligation of their oaths. 
In the cafe of a commitment by this court or the King's-Bench, there is 
no appeal, Suppoſe the court of B. & ſets an exceſſive fine upon a man 
for a miſdemeanour, there is no remedy, no appeal to any other court. 
We muſt depend upon the difcretion of ſome courts, A man not long 
/ago was ſentenced to ſtand in the pillory, by this court of Common- Pleas, 
for a contempt. Some may think this very hard, to be done without a 
trial by jury ; but it is neceflary. Suppoſe the courts ſhould abuſe their 
juriſdiction, there can be no remedy for this: it would be a public 
grievance ; and redreſs muſt be fought from the legiſlature, The laws 
can never be a prohibition to the houſes of parliament ; becauſe, by law, 
| there is nothing ſuperior to them. Suppoſe they alſo, as well as the 
courts of law, ſhould abuſe the powers which the conſtitution has given 
them, there is no redreſs; it would be a public grievance, The conſti- 
tution has provided checks to prevent its happening z it muſt be left at 
large; it was wiſe to leave it at large: ſome perſons, ſome courts, muſt 
| be truſted with diſcretionary powers; and though it is poſſible, it is in 
the higheſt degree improbable, that ſuch abuſes ſhould ever happen; and 
the very ſuppoſal is anſwered by ſerjeant Hawkins, im the place cited at 
| the bar. As for the caſe of the Chancery committing for crimes, that is 
a a different thing, becauſe the Chancery has no criminal juriſdiction ; but 


' if that court commits for contempts, the perſons committed will not 


| be diſcharged by any other court. Many authorities may be drawn from 

the reign of Clarks, but thoſe were in times of conteſt. At preſent, 

when the houſe of commons commits for contempt, it is very neceſſary 

to ſtate what is the particular breach of privilege ; but it would be 

a ſufficient. return, to ſtate the breach of privilege generally. Fhis doc- 
trine is fortihed by the 

- [Shafteſbury, and I never 


deciſion, but a regard to the laws. The houſes diſputed about juriſdiction, 
but the judges were not concerned in the difpute, As for the preſent 
- caſe, I am perfectly ſatisfied, that if lord Holt himſebf were to have de- 
termined it, the lord-mayor would be remanded. In the caſe of Mr. 
Murray, the judges could not heſitate concerning the contempt by a man 
who refuſed to receive his ſentence in a proper poſture. All the judges 
agreed, that he mult be remanded, ies he was committed by a court 


„ ad ages Ip juriſdiction. Covrts of juſtice have no cognizance of 


| of the houſes of parliament, becauſe they belong ad aliud exa- 
men. I have the moſt perfect ſatisfaction in my own mind in that deter- 
mination... Sir Martin MWrigbt, who felt a generous and diſtinguiſhed 
warmth for the liberty of the ſubje&; Mr. juſtice Deniſon, who was ſo 
_ Free from connections and ambition of every kind z and Mr. juſtice 
Foſter, who may be truly called the magna charta of liberty of perſons, as 
Well as fortunes; all theſe revered judges concurred in this point: I am 
therefore clearly and with full ſatisfaction of opinion, that the lord- 
mayor mult be remanded. | ay * ot | 
- Gould, juſtice. I entirely concur in opinion with my lot chief juſ- 
tice, that this court hath no cognizance of contempts or breach of pri- 
vilege of the houſe of commons: they are the only judges of their own 


privileges; and that they may be properly called judges, appears in 4 1. 
Bcd of the parlia - : 


47+ where my lord Cole ſays, an alien cannot be ele 
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| ment, becauſe ſuch a perſon can hold no place of judieature, Much ſtreſ 
has been laid upon an objection, that the warrant of the ſpeaker is n a 
conformable to the order of the houſe; and yet no ſuch thing pen 
upon the return, as has been pretended, The order ſays, that the a. 
mayor ſhall be taken into the cuſtody of the ſerjeant or his deputy; 1 
does not ſay, by the ſerjeant or his / "ak + This court cannot 5 
the nature and power of the proceedings of the houſe of commons: 1 
founded on a different law : the lex et conſuetudo parliamenti is known 8 
parliament-men only. Trewynnazd's caſe, Dier 59, 60. hen matters 
of privilege come incidentally before the court, it is obliged to determine 
them to prevent a failure of juſtice. It is true this. court did, : 


in the inſtance alluded to by the counſel at the bar, deter- * | 
mine m the privilege of parliament in the caſe of a libel ; ” aig 9 


but then that privilege was promulged and known ; it exiſted 
in records and law-books, and was allowed by parliament itſelf. But even 
in that cafe, we now know that we were miſtaken ; for the houſe of com. 
mons have fince determined, that privilege does not extend to matters of 
libel. The cafes produced reſpecting the High Commiſſion Court, te, 
are not to the prefent purpoſe, becauſe thoſe courts had not a legal auths: 

| rity. The reſolution of the houſe of commons is an adjudication, aud 
every court muſt judge of its own contempts. | : 


Blackſtone, 1 concur in opinion, that we cannot diſcharge the 
lord- mayor. The preſent caſe is of great importance, becauſe the libert 
of the ſubject is materially concerned. The houſe of commons is a fu. 
preme court, and they are judges of their own privileges and contempts 
more eſpecially with reſpect to their own members. Here is a member 
committed in execution by the judgment of his own houſe. All courts, | 

by which I mean to include the two houſes of parliament, and the courts 

of We/tminfler-Hall, can have no controul in matters of contempt. The 
ſole adjudication of contempts, and the puniſhment thereof, in any man- 
ner, belongs excluſively, and without interfering, to each reſpective 
court. Infinite confuſion and diſorder would follow, if courts could by 
writ of habeas corpus examine and determine the contempts of others, 

This power to commit reſults from the firſt principles of juſtice ; for if 

they have power to decide, they ought to have power to puniſh. No other 

court ſhall ſcan the judgment of a ſuperior court, or the principal ſeat 


wa. Ad 


— 


| of juſtice. As I ſaid before, it would occaſion the utmoſt confuſion, if. 


every court of this Hall ſhould have power to examine the commitments 
of the other courts of the Hall for contempts ; ſo that the judgment and 
commitment of each reſpeCtive court, as to contempts, mutt be final, 
and without controul. It is a confidence that may, with perfect ſafety 
and ſecurity, be repoſed in the judges, and the houſes of parliament, | 
The legiſlature ſince the Revolution (ſee 9 & 10 W. III. c. 15.) have | 
created many new contempts. The objections which are brought of abuſive 
conſequences prove too much, becaule they are applicable to all courts of 
dernier reſort : et ab abuſu ad uſum uon valent canſequentia, is a maxim of 
law as well as of logic. General convenience mult always outweigh par- 
tial inconvenience. Even ſuppoſing (which, in my conſcience, J am far 
from ſuppoſing) that in the preſent caſe the houſe has abuſed its power, 
I know, and am ſure, that the houſe of commons are both able and well 
inclined to do juſtice, How prepoſterous is the preſent murmur and 
complaint! The houſe of commons have this power only in common 
with all the courts of Meſiminſter-Hall: and if any perfons may be ſafely 
truſted with this power, they muſt ſurely bt the commons, who are 


inion of all the judges, in the caſe of lord 
| eard this. deciſion eomplained of till 1704. 
Though they were times of heat, the judges could have no motive in their 


choſen by the people; for their privileges and powers are the privileges 
and powers of the people. There is a great fallacy in my brother Gh 
whole argument, when he makes the queſtion to be, whether the houſe 
| have acted according to their rights or not? Can any good man think 
of involving the judges in a conteſt with either houſe of parliament, oc 
| with one another? And yet this mauner of putting the queſtion would 

produce ſuch a conteſt. The houſe of commons is the only judge of its 
own proceedings. Holt differed from the other judges in this point; 
but we muſt be governed by the eleven, and not by the ſingle one. It is 
a right inherent in all ſupreme courts. The houſe of commons have al- 
ways exerciſed it. Little nice objections of particular words and forms, 
and ceremonies of execution, are not to be regarded in the acts of the 
houſe of commons. It is our duty to preſume the orders of that houſe, 
and their execution, are according to law. The habeas corpus in Mur- 
of s caſe was at common law. I concur intirely with my lord chief 
juſtice. 


Nares, juſtice.—1 mall ever entertain a moſt anxious concern for what- 
ever regards the liberty of the ſubject. I have not the vanity to think ! 


can add any thing to the weight of the arguments uſed by my lord chief 


juſtice and my brothers. I have attended with the utmoſt induſtry to 
every caſe and argument that has been produced, and moſt heartily and 
readily. concur with my lord chief juſtice and my brothers, 


The lord- mayor was remanded to the Teuer. 
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No. VII. The Caſe of James Sommerſett, a Wegro, on a Habeas Corpus, King's Bench, 1971 


and 


1772. 


(The following taſe was frſt printed by the editor of this volume of State Trials ſoon after the court's deter- 


W 


mination. It is here given from the ſecond edition, which was publiſhed in the year 1775, being the ſame 


2 the firſt, except in a ſtight alteration of one of the notes. 


[In Mr. Loftt's Reports, there is a note of the arguments of all the counſel, and the judgment of the court as 
- delivered by lord Mansfield; to which the editor begs leave to refer the Reader.] 


A, N the third of December 177 1, affidavits were made by Thomas 
Walklin, Elizabeth Cade, and John Marlow, that James Sommer ſett, 
” a negro, was confined in irons on board a ſhip called the Ann and 
75, John Knowles commander, lying in the Thames, and bound * * 
majca z and lord Mansfield, on an application ſupported by theſe affida- 
vits, allowed a writ of habeas corpus, directed to Mr. Knowles, and re- 
quiring him to return the body of Sommerſett before his lordſhip, with the 
cauſe of detainer. 

Mr. Knowles on the gth of December produced the body of Sommerſett 
before lord Mansfield, and returned for cauſe of detainer, that Sommer ett 
was the negro ſlave of Charles Steuart, eſq. who had delivered Sommer/ett 
into Mr. Knowles's cuſtody, in order to carry him to Jamaica, and there 
fall him as a ſlave. Affidavits were alſo made by Mr. Steuart and two 
other gentlemen, to prove that Mr. Steuart had purchaſed Sommerſett as a 


fave in Virginia, and had afterwards brought him into England, where 


he left his maſter's ſervice; and that his refuſing to return, was the oc- 
cafion of his being carried on board Mr. Knnulcy's ſhip, 

Lord Mansfield chuſing to refer the matter to the determination of the 
court of King's Bench, Sommerſett with ſureties was bound in a recogni- 
zance for his appearance there on the ſecond day of the next Hillary 
term; and his lordſhip allowed till that day for ſettling the form of the 
return to the habeas corpus. Accordingly on that day Sommerſzett appeared 
in the court of King's Bench, and then the following return was read: 


Jahn Knowles, commander of the veſſel called the Ann and Mary in 
« the writ hereunto annexed, do moſt humbly certify and return to our 
« preſent moſt ſerene ſovereign the king; that at the time herein 
« after-mentioned of bringing the ſaid Fames Sommerſett from Africa, and 
6 Jong before, there were, and from thence hitherto there have been, 
© and ſtill are great numbers of negro ſlaves in AfFica; and that during 
« all the time aforeſaid there hath been, and' ſtil] is a trade, carried on 
© by his majeſty's ſubjects, from Africa to his majeſty's colonies or plan- 
© tations of Virginia and Jamaica in America, and other colonies and 


' © plantations belonging to his _— in America, for the neceſſary ſup- 


© plying of the aforeſaid colonies and plantations with negro ſlaves; and 


« that negro ſlaves, brought in the courſe of the ſaid trade from Africa to 
areſaid, and the ſaid other colonies and planta- | 


© Virginia and Jamaica 1 
tions in America, by the laws of Virginia and Jamaica aforeſaid and the 
© ſaid other colonies and plantations in America, during all the time 
© aforeſaid, have been, and are ſaleable and fold as goods and chattels, 
© and upon the ſale thereof have become and been, and are the ſlaves and 
© property of the purchaſers thereof, and have been, and are ſaleable and 
# ſold by the proprietors thereof as goods and chattels. And I do fur- 
© ther certify and return to our ſaid lord the king, that James Sommerſett, 
in the ſaid writ hereunto annexed named, is a negro, and a native of 
Africa; and that the ſaid James Sommerſett, long before the coming of 


'©the ſaid writ to me, 10 wit on the tenth day of March in the year of our 
| © Lord was a negro flave in Africa aforefaid, and afterwards, 


©to wit on the ſame day and year laſt aforeſaid, being fuch negro ſlave, 
© was brought in the courſe of the ſaid trade as a negro flave from Africa 


* ©aforefaid to Virginia aforeſaid, to be there ſold ; and afterwards, to wit 


on the firſt day of Augu/? in the year laſt aforeſaid, the ſaid James Som- 


4 -merſett, being and continuing ſuch negro ſlave, was fold in Virginia 


© aforeſaid to one Charles Steuart, eſq. who then was an inhabitant of 
© Virginia aforeſaid; and that the ſaid Fames Sommerſett thereupon then 
and there became, and was the negro ſlave and property of the ſaid 


© Charles Steuart, and hath not at any time fince been manumitted, en- 
* franchiſed, ſet free, or diſcharged ; and that the ſaid James Sommer/ett, 


* ſo being the negro ſlave and property of him the faid Charles Steuart, 
and the ſaid Charles Stenart having occaſion to tranſact certain affairs 
and buſineſs of him the ſaid Charles Steuart in this kingdom, he the 
* faid Charles Steuart, before the coming of the faid writ to me, to wit 
© on the firſt day of Ofeber in the your of our Lord 1769, departed from 
© America aforeſaid, on a voyage for this kingdom, for the purpoſe of 
*tranſating his aforeſaid avi and buſineſs, and with an intention to 
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ſaid Charles Steuart in this kingdom ſhould be tranſacted; and after“ 
wards, to wit on the tenth day of November in the ſanie year, arrived in 
this kingdom, to wit in London, that is to ſay, in the pariſh of St. Mary 
le Bow in the ward of Cheap; and that the ſaid Charles Steuart brought 
the ſaid James Jommerſett, his negro ſlave and property, along with him 
in the ſaid voyage, from America aforeſaid to this kingdom, as the 
negro ſlave and property of him the ſaid Charles Steuart, to attend and 
ſerve him, during his ſtay and abiding in this kingdom, on the occaſion 
aforeſaid, and with an intent to carry the ſaid James Sommerſett back 
„ into America, with him the ſaid Charles Steuart, when the ſaid 
affairs and buſineſs of the ſaid Charles Steuart ſhould be tranſacted ; 
which ſaid affairs and buſineſs of the ſaid Charles Steuart are not yet 
tranſacted, and the intention of the ſaid Charles Steuart to return to 
America as aforeſaid hitherto hath continued, and till continues. And 
I do further certify to our ſaid lord the king, that the ſaid James Som- 
merſett did accordingly attend and ſerve the ſaid Charles Steuart in this 
kingdom, from the time of his ſaid arrival, until the ſaid James Sam- 
— * departing and abſenting himſelf from the ſervice of the ſaid 
Charles Steuart herein aftermentioned, to wit at London aforeſaid in the 
pariſh and ward aforeſaid ; and that before the coming of this writ to 
me, to wit on the firſt day of Oober in the year of our Lord 1771, at 
London aforeſaid, to wit in the pariſh and ward aforeſaid, the ſaid Fames 
Sommerſettz without the conſent, and againſt the will of the ſaid Charles 
Steuart, and without any lawful authority whatſocyer, departed and 
abſented himſelf from the ſervice of the ſaid Charles Steuart, and ab- 
ſolutely refuſed to return into the ſervice of the ſaid Charles Steuart, 
and ſerve the ſaid Charles Steusrt, during his ſtay and abiding in this 
kingdom, on the occaſion aforeſaid ; whereupon the ſaid Charles Steu- 
art afterwards and before the coming of this writ to me, to wit on the 
twenty-ſixth day of November in the year of our Lord 1757, on board 
the ſaid veſſel called the Ann and Mary, then and ſtill lying in the river 
Thames, to wit at London aforeſaid, in the pariſh and ward aforeſaid, 
and then and ſtill bound upon a voyage for ors aforeſaid; did de- 
liver the ſaid James ey unto me, who then was, and yet is 
maſter and commander of the ſaid veſſel, to be by me ſafely and ſe- 
curely kept and carried and conveyed, in the faid veſſel, in the ſaid 
voyage to Jamaica aforeſaid, to be there ſold as the ſlave and prope 
of the ſaid Charles Steuart; and that I did thereupon then and there, 
to wit at London aforeſaid in the pariſh and ward aforeſaid, receive and 
take, and have ever ſince kept and detained the ſaid James Sommerſatt 
in my care and cuſtody, to be carried by me in the ſaid voyage Wo 
maica aforeſaid; for the purpoſe aforeſaid. And this is the cauſe of m 
taking and detaining the ſaid James Sommerſett, and whoſe body I have 
now ready, as by the ſaid writ I am commanded? | 


After the reading of the return, Mr. ſerjeant Davy, one of the'counſel 
for Sommterſztt the negro, deſired time to prepare bis argument againſt the 
return; and on account of the importance of the caſe, the court-poſt= 


poned hearing the objections againſt the return, till the ſeventh of Fr 


| bruary, and the recognizance for the negro's appearance was continued 
accordingly, On that day Mr. ſerjeant Davy and Mr. ſerjeant Chun 


argued againſt the return, and the further argument was poſtponed till 
Eaſter term, when Mr. Mansfield, Mr. Alleyne, and Mr. Hargrave, were 
allo heard on the ſame ſide. Afterwards Mr. Wallace and Mr. Dunning 
argued in ſupport of the return, and Mr. ſerjeant Davy was heard in 
reply to them. The determination of the court was ſuſpended till the 


following Trinity term; and then the court was unanimouſly of opinion 
againſt the return, and ordered that Sommer/ett ſnould be diſcharged; 


The following argument; on the behalf of the 
conſidered as a ſpeech actually delivered: for though the author of it; 
who was one of the counſel for the negro, did deliver one part of his ar- 
—.— in court without the afliſtance of notes; yet his argument, as 

ere publiſhed, is entirely a written compoſition. This circumſtance is 
mentioned, leſt the author ſhould be thought to claim a merit, to which 


return to America, as ſoon as the faid affairs and buſineſs of him the | he has not the Jealt title. 


negro, is not to be 
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am joined on this occaſion, have greatly anticipated the argu- | ſlavery itſelf, the cauſe for the effect; though it muſt be confeſleq, that 
ments prepared by me; yet I truſt, that the importance of the caſe will | the latter part of the definition obſcurely hints at the nature of flavery, 


if & HOUGH the learning and abilities of the gentlemen, with whom commentators, is miſtaking the law, by which ſlavery is conſtituted fax 
1 
excuſe me, for diſcloſing my ideas of it, according to the plan and order, | Grotius (b) deſcribes ſlavery to be, an obligation to ſerve another far life 


which I originally found it convenient to adopt. | | | in conſideration of being ſupplied with the bare neceſſartes of 42 Dr. Ruther. im 
8 The caſe before the court, when expreſſed in few words, ford (c) rejects this definition, as imp] ing a right to irect only the la- fla 
af ih — 4 is this. Mr. Steuart purchaſes a negro ſlave in Virginia, | bors of the ſlave, and not his other actions. He there!ore, after defining th 
where dy the law of the place negroes are ſlaves, and ſale- deſpotiſm to be. an alienable right to direct all the actions of another, from ex 

able as other property. He comes into England, and brings the negro | thence concludes, that perfect ſlavery is an obligation to be ſo directed. This ab 
with. him. Here the negro leaves Mr. Steuart's ſervice without his con- laſt definition may ſerve to convey a general idea of ſlavery ; but like that flu 
ſent; and afterwards perſons employed by him ſeize the negro, and | by Grotius, and many other definitions which I have ſeen, if underſtood ki) 
forcibly carry him on board a ſhip "aſt; to Jamaica, for the avowed | ſtrictly, will ſcarce ſuit any ſpecies of ſlavery, to which it is applied. en 
a purpoſe of tranſporting him to that iſland, and there ſelling him as a | Beſides, it omits one of ſlavery's ſevereſt and moft uſual incidents; the nil 
ſlave, On an application by the negro's friends, a writ of habeas corpus | quality, by which it involves all the iſſue in the misfortune of the parent, (L 
is granted; and in obedience to the writ he is produced before this court, | In truth, as I have already hinted, the variety of forms, in which {layc Th 
and here ſues for the reſtitution of his liberty, | | appears, makes it almoſt impoſſible to convey a juſt notion of it in the ne 
The queſtions, ariſing on this caſe, do not merely concern way of definition. There are however certain properties, which haue the 


ohe ce. the untortunate perſon, who is the ſubject of it, and ſuch as | accompanied ſlauery in moſt places; and by 21 I e „ 
n 


75 beſore his coming into England, merely as a ground for claiming him | intereſted in ſcheming its deſtruction.- Hence it is, that flavery, in 12 


ik 05 are or may be under like unhappy circumſtances. They are always diſtinguiſh it, from the mild ſpecies of domeſtic ſervice fo com- ; 

highly intereſting to the whole community, and cannot be decided, | mon and well known in our own country, I ſhall ſhortly enumerate the of, 

© - without having the moſt general and important conſequences ; without | moſt remarkable of thoſe properties; e ſuch as characterize for 
. extenſive influence ' on private happineſs and publick ſecurity. The | the ſpecies of ſlavery adopted in our e colonies, being that now 14 
right claimed by Mr. S/euart to the detention of the negro, is founded | under the conſideration of this court. This, I do, in order that a juk ſlay 

on the condition of ſlavery, in which he was before his maſter brought conception may be formed, of the propriety with which I ſhall impute oft 

him into England ; and if that right is here recognized, domeſtic ſlavery, | to flavery the moſt pernicious effects. Without ſuch a previous cxplz. ſen 

with its horrid train of evils, may be lawfully imported into this coun» || nation, the moſt ſolid objections to the permiſſion of ſlavery will have the 4 

try, at the diſcretion of every individual foreign and native. It will | appearance of unmeaning, though ſpecious, declamation. 0 | 

come not only from our own colonies, and thoſe of other European na- Slavery always imports an obligation of perpetual ſervice ; . 5 

tions; but from Poland, Ruſſia, Spain, and Turkey, fram the coaſt of | an obligation, which only the conſent of the maſter can dif- ujuiy in. * 

Barbary, from the Weſtern and Eaſtern coaſts of Africa, from every | ſfolve.—lt generally gives to the maſter, an arbitrary power cident to : 

part of the world, where it ſtill continues to torment and diſhonour the [of adminiſtering every ſort of correction, however inhuman, Havery, * 

human ſpecies. It will be tranſmitted to us in all its various forms, in | not immediately affecting the life or limb of the ſlave : ſometimes even Pu 

all the gradations of inventive cruelty : and by an univerſal reception af | theſe are left expoſed to the arbitrary will of the maſter ; or they are pro- 15 

ſlavery, this country, ſo famous for public liberty, will become the | tected by fines, and other flight puniſhments, too inconſiderable to re- Wy 

chief ſeat of private tyranny. | ſtrain the maſter's inhumanity.---It creates an incapacity of acquiring, this 

A GR. In ſpeaking on this caſe, I ſhall arrange my obſervations | except for the maſter's benefit. It allows the maſter to alienate the per- 11 

ariſe in ne under two heads. Firſt, I ſhall conſider the right, which | ſon of the ſlave, in the ſame manner as other property. Laſtly, it de- ch 

caſe, Mr. Steuart claims in the perſon of the negro. Secondly, | ſcends from parent to child, with all its ſevere appendages.---On the thin 

I ſhall examine Mr, Steuart's authority to enforce that right, | moſt accurate compariſon, there will be found nothing exaggerated in ud 

1 if he has any, by impriſonment of the negro and tranſporting him out | this repreſentation of ſlavery. The. deſcription agrees with almoſt every nl 
| of this kingdom, The court's opinion in favour of the negro, on either | kind of ſlavery, formerly or now exiſting ; except only that remnant of a 
; of theſe points, will entitle him to a diſcharge from the cuſtody of Mr. | the ancient ſlavery, which {till lingers in ſome parts of Europe, but for | 
1 Steuart, | | qualified and moderated in favour of the flave by the humane proviſion WW gi 
b of modern times. | | 2 
| | | From this view of the condition of ſlavery, it will be eaſy 3. egg. obje 
j 000 past (1ſt.) The firſt point, concerning Mr. Steuart's right in | to derive its deſtructive conſequences.---It corrupts the mo- of fue, fave 
i on the right the perſon of the negro, is the | An one, and that which, de- rals of the maſter, by freeing him from thoſe reſtraints the 
L clamed im pending on a variety of conſiderations, requires the pecu- | with reſpe& to his ſlave, fo neceſſary for controul of the human paſ- Upo 
2 the negro's liar attention of the court, Whatever Mr. Steuart's right | ſions, ſo beneficial in promoting the practice and confirming the habit wart 
| 2 may be, it ſprings out of the condition of ſlavery, in which | of virtue. -It is dangerous to the maſter; becauſe his oppreſſion excites a it 
3 \ the negro was before his arrival in England, and wholly depends on the | implacable reſentment and hatred in the ſlave, and the extreme miſery of wiſh 
F .continuance of that relation; the power of impriſoning at pleaſure here, bis condition continually prompts him to riſque the gratification of caſe, 
1 and of tranſporting into a foreign country for ſale as a flave, certainly | them, and his ſituation daily furniſhes the opportunity.--- To the ſlave it conc 
3 Slavery. ne Not being exerciſeable over an ordinary ſervant. Accordingly | communicates all the afflictions of life, without leaving for him ſcarce and 
3 foundation the return fairly admits ſlavery to be the ſole foundation of | any of its pleaſures ; and it depreſſes the excellence of his nature, by de- the © 
g of the claim Mr. SVeuart's —— ; and this brings the queſtion, as to the | nying the ordinary means and motives of improvement. -It is danger- en(ui 
I zo the negro. preſent lawfulneſs of ſlavery in England, directly before the | ous to the ſtate, by its corruption of thoſe citizens on whom its pro- Nair 
_—_— court. It would have been more artful to have aſſerted Mr, Steuart's ſperity depends; and by admitting within it a multitude of perſons, thoſe 
3 claim in terms leſs explicit, and to have ſtated the ſlavery of the negro | who, being excluded from the common denefits of the conſtitution, are wy 


here, in the relation of à ſervant bound to follow wherever his maſter | whatever light we view it, may be. deemed a moſt pernicious inſtitu- 3 
ſhould require his ſervice, The cale repreſented in this diſguiſed way, tion: immediately ſo, to the unhappy perſon who ſuffers under it; w$ent 
though in ſubſtance the ſame, would have been leſs alarming in its firſt | finally fo, to the maſter who. triumphs in it, and to the ſtate which the r. 
_appeargace, and might have afforded a better chance of evading the true | allows it. | Y ; : 80 kind, 
queſtion. between the parties. But this artifice, however convenient Mr. However, I muft. confeſs, that notwithſtanding the force 3 eren 
| Stenart's counſel may find it in argument, has not been adopted in the of the reaſons againſt the allowance of domeſtic flavery, be wo. quity 
return; the caſe being there ſtated as it really is, without any ſuppreſ- there are civilians of great credit, who inſiſt upon its utility; dern writer the 9 
L ion of facts to conceal the great extent of Mr. Steuart's claim, or any | founding themſelves chicfly, on the ſuppoſed increaſe of rob- Roy all of 
- . colouring of language to hide the odious features of ſlavery in the feigned | bers and beggars in conſequence of its diſuſe, This opinion of aer, tient 
3 relation of an ordinary ſervant. | 1 is favoured by 1 (d ) and UJlricus Huberus ( e). In but unter tis 
__ ' + General ebe Before I enter upon the enquiry into the preſent lawfulneſs | the diſſertation on ſlavery prefixed to Potgiefſerus on the Ger- pins Ser * 
 ſervations on of flavery in England, I think it neceſſary to make ſome ge- man law de flatu ſervorum, the opinion is examined minutely < Fe 6 
domeſlis neral obſervations on ſlavery, I mean however always to | and defended, To this opinion 1 oppoſe thoſe ill conſequences, wich ** 
dare. feep in view ſlavery, not as it is in the relation of a ſubject | I have already repreſented as almoſt neceſſarily flowing from the permil- Vere | 
to an abſolute prince, but only as it is in the relation of the loweſt fion of domeſtic flavery; the numerous teſtimonies agaialt it, which are y3-t 
= ſpxcies of ſervant to his maſter, in any ſtate, whether free or otherwiſe in | to be found in antient and modern hiſtory ; and the example of thoſe oppre 
1 its form of government. Great confuſion has enſued from diſcourſing European nations, Which have ſupprefled the uſe of it, after the expe” the pf 
oon flavery, without due attention to the difference between the deſpo= | rience of many centuries) and in the more improved ſtate of ſociety. 1 1 
itim of a ſovereign over a whole people and that of one ſubject over an- | juſtice alſo to the writers juſt mentioned I mult add, that though they 8 
5 other, The former is foreign to the preſent caſe ; and therefore when I | contend for the advantages of domeſtic ſlavery, they do not ſeem to ab- | 2 
"© am deſcribing ſlavery, or obſerving upon it, I deſire to be underſtood as | prove of it, in the form and extent in which it has generally been 10, 1 
confining myſelf to the Jatter ; though from the connection between | ceived, but under limitations, which would certainly render it far more 9 
the two ſubjects, ſome of my obſervations may perhaps be applicable to | tolerable. Huberus in his Eunomia Ramana (f) has a remarkable bange 4 


book ; in which, after recommending a mild ſlavery, he cautiouſly diſtinguiins 
„ Slavery has been attended in different countries with cir- | it from that cruel ſpecies, the ſubject of commerce between Africa 
| N cumſtances ſo various, as to render it difficult to give a_ ge- America. His words are, loquor de ſervitute, qualis apud civiliores popu 4 
5 ee. gneral deſcription of it. The Roman lawyer (a) calls ſlavery, | in uſu fuit ; nec enim exempla barbarorum, vel que nunc ab Aﬀrica in mu 

SE a a conflitution of the law of nations, by-which one is made ſubjed | cam. flunt hominum commercia, velim mihi quiſquam objictat, 
ie another contrary to nature. But this, as has been often obſerved by the | | | | | 


. ub. 1.tit. 5.1.4. f. 1. Serwitus eff confitutio juris gentium, gui quis deni. Nat. L. b. x. c. 20. f. 44% (4 Law of Nature and Nations, . 6. 6. 3. f 10 5 
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The great origin of ſlavery is captivity in war, though 
0 of, © - ſometimes it has commenced by-contract, It has been a 
- queſtion much agitated, whether either of theſe foundations 
of flivery is conſiſtent with natural juſtice, It would be 
=. engaging, in too large a field of enquiry, to attempt reaſon- 
in on the general lawfulneſs of llavery. 1 truſt too, that the liberty, for 
which am contending, doth not require ſuch a diſquiſition; and am 
inpatient to reach that part of my argument, in which J hope to prove 
dae pee bated by the law of England as an inconvenient thing. Here 
therefore l ſhall only refer to ſome of the molt eminent writers, who have 
atnineds; how far flavery founded on captivity or contract is conform- 
ble tothe Jaw of nature, and ſhall juſt hint at the reaſons, which in- 
qzence their ſeveral opinions, The antient writers ſuppoſe the right of 
killing an enem e al juſt war; and thence infer the right of 
-nflaying bim. In this opinie, founded, as I preſume, on the idea of pu- 
niſhing the evemy for his injuſtice, they are followed by Albericus Gentilis 
ly „ Gretius (h), 51 (1), Bynker ſhoek (3), and many others. Butin 
TheSpirit of Laws {4) tne right of killing is denied, except in caſe of abſolute 
neceflity and for ſelf-preſervation. However, where a country is conquered, 
the author ſecms to admit the con ueror's 1 * of enſlaving for a ſhort 
tige, that is, till the conqueſt is eff. ctually ſecured. Dr. Rutherforth (1), 
not Atisßed with the right of killing a vanquiſhed enemy, infers the right 
of enflaving him, from the conqueror's right to @ reparation. in damages 
for the ex pences of the war. I do not know, that this doctrine has been 
examined z but [ muſt obſervr, that it ſeems only to wartant a temporary 
ſavers till reparation is obtained from the property or perſona] labour 
of the people conquered. The lawfulneſs of flavery by contract is aſ- 
ſented to by Grottus and, Puffendorf (n], who found themſelves. on the 
maigitenance of the ſlave, which is the conſideration moving from the 
maſter... But a very great writer of our, own country, who is now living, 
controverts (n) the ſufficiency of ſuch a conſideration. Mr. Locke (o) 
has. framed- another kind of argument againſt ſlavery. by contract; and 
the ſubſtance of it is, that a right of preſerving life is unalienable; that 
freedom. from arbitrary power is eſſential to- the, exerciſe of that right; 
and therefore, that no man can by compact enſlave himſelf, Dr. Ruther- | 
jth (p) endeavours to anſwer Mr. Luke's objection, by inſiſting on va- 
rious limitations to the deſpotiſm.of the maſter; ,particularly, that he has 
no right. to diſpoſe of the flavc's life at pleaſure, But the misfortune. of 
this kesloning is, that though the contract cannot juſtly conv+y an arbi- 
ür power over the flave's life, yet it generally leaves him without a 
ſecurity againſt the exerciſe of that, or any other power. I ſhall ſay no- 
thing of. Cavery by birth; except that the Nlavery of the child mi be 
unlawful, if that of the parent cannot be juſtified ; and that when ſlavery 
is extended. to the iſſue, as it uſually is, it may be unlawful as to them, 
een Rough it is not ſo as to their parents. In reſpec to ſlayery uſed 


N FT 's : : — A 1 is 1 4 $4) ds 0 N 
ſor he pan iſhment of crimes Fan ſociety, it is founded on the 
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aan deceſſty, as the right of inflicting other puniſnments ; never ex- 
tends zo the offender's, iſſue ; and ſeldom is permitted to be domeſtic, the 
objects of it 1255 generally employed in public works, as the galley- 
ſlaves are in France. Conſequently this kind of lavery is not Iiable to 
the principal objections, which occur againſt ſlavery in general (). 
Upon the whole of this controverſy concerning ſlavery, I think mylelf a 
warranted in ſaying, that the juſtice and lawfulneſs of every ſpecies of it, 
4 ff generally — ASA except the limited one founded on the com- 
nien of crimes: againſt. civil ſociety, is at leaſt doubtful; chat if in any 
eie awful, ſuch circumſtances are neceſſary to make it fo, as ſeldom 
concur, and therefore render a juſt commencement of it barely poſfible; 
ind that the oppreffive manner in which it has generally commenced,, 
the eruel. means neceſſary to enforce its continuance, and the miſchieſs 
ulungfrom. the permiſſion: of it, furniſh very ſtrong preſumptions 
int ies justice, and at all events evince the humanity and policy of 
Mie kares, in which the uſe of it is no longer t6lerated. 
n But howeyer reaſonable. it may be to. doubt the juſtice, of 
ings. domeſtic. ſlavery, however convinced we may be of its ill 
| effects, it muſt be confeſſed, that the practice is ancient, and 
nam, has been almoſt univerſal. Its beginning may be dated from 
eremoteſt period, in which there are any. traces of the hiſtory of man- 
Und,” It commenced. in the bat barous ſtate of ſociety, and was retained, 
den eben men. were far advanced in civilization. The nations of anti- 
gui woſt famous for countenancing the ſyſtem of domeſtic ſlavery were 
theJews, the' Greeks, the Romais, and the antient'Germans (7); amongſt 
alof whom it prevailed, but in Various degrees, of {cverity.. By the an- 
deut Germans. it was continued in, the countries they over-Tun g and ſo 
was tranſmitted to the various kingdoms and ſtates, which aroſe 
e in Eu, op- out of theruins of the Roman 3 At lengththow-' 
euer it fell into decline in wolß parts of Europe ; and amongſt 
che various Cauſes, which contributed to this alteration, none 
ves probably more effectual, than experience of the diſadvantages of flave- 
the dimculty of continuing it; and a, perſuaſian that the eruelty and 
en almoſt neceſſarily incident _ to it were irreconcifeable wich 
te morality of the chriſtian” diſpenſadon.,,” The hiltory, of Its de- 
| 0 r TT og * J | 
(8) De Fur. Gent. cab. dr fervitute. | i De Furs Bell) 3 4% „% g. 
(i) wof Nature 24 6:6. e. 9. 1 6. 79 ft Jur. Pu fo of 85 
2 "ang . See his Inſt, Nat, Law, 2 2. p. $74. and volle r. b. 48 7. 
Ty Net Jur. Bell, J. 2. e. 5. . 1, a. and F Law of Nature and Niem, 
r. () See Blackfi Comment. ft e. Vol, L. p. 411. (e) See Darke: 
0 Governm, 8 dit. b. 2 c. 4. nr. (5 See his Int. Nat. Law. ol,. . 
(/Sorte writers there are, who deduce the lawfulneſs of domeſtic ſlavery from the 
of it amongſt the Jeu, and from ſome paſſages in the Old Teſtament which 
m nt tc countenance it. See Vun. in Infit- Relnece, ed]. 1. b. 3. p. 31. There 
Teathers-who attempt to juſtify ſlavery by the Ne Teſtament. becauſe it contains 
ts againſt it. See Thyl: Elem. Gu. E. __— ſhall not attempt .to en. 
opinions. () It appears by ur and Tacitus, that the un- 
s before they emigrated {rom their own countty, 
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cling, in Europe has been traced by many eminent writers, particularly 
Bodin (s), Albericus Gentilis (t), Potgiefſerus (u), Dr. Robertſon (w), and 
Mr. Millar (x). It is ſufficient here to ſay, that this great change be- 
gan in Spain, according to Bodin, about the end of the eighth century, 
and was become general before the middle of the fourteenth century, 
Bartelus, the moſt famed commentator on the civil law in that period, 
repreſents ſlavery as in diſuſe; and the ſucceeding commentators hold 
much the ſame language. However, they muſt be underſtood with many 
reſtrictions and exceptions; and not to mean, that ſlavery was com- 
pletely and univerſally aboliſhed in Europe. Some modern civilians, not 
ſufficiently attending to this circumſtance, rather too haſtily reprehend 
their * for repreſenting ſlavery as diſuſed in Europe. The 

truth is, that the antient ſpecies of ſlavery by frequent emancipations 

became greatly diminiſhed in extent; the remnant of it was conſiderably 

abated in ſeverity ; the diſuſe of the practice of enſlaving capti es taken 

in the wars between chriſtian powers aſſiſted in preventing the future 
increaſe of domeſtic ſlavery; and in ſome countries of Epe, particu- 

larly England, a till more eff-&ual method, which I ſhall explain here- 

after, was thought of to perfect the ſuppreſſion of it, Such 
was the expiring ſtate of domeſtic. ſlavery in Europe at the 
commencement of the ſixteenth century, when +he diſcovery 
of America and of the weſtern and eaſtern coaſts of Africa 
gaye occalion to the introduction of a new ſpecies of ſlavery, It took 
its riſe from the Portugueſe, who, in order to ſupply the Spantards with 
perſons able to ſuſtain the fatigue of cultivating their new poſſi ſſions in 
America, particularly the iſlands, opened a trade between Africa and 
America for the ſale of negro ſlaves. This diſgracefut commerce in the 
human. ſpecies is ſaid to ha-e begun in the Fear, 1508, when the firſt im- 
portation of negro ſlaves was made ite Hip :ntola from the Portugueſe 
ſettlements on the weſtern coaſts Hie (y). In 1540 the emperor 
Charles the fifth endeavoured to ſtop the progreſs of the negro ſlavery, by 
orders that all lives in the American iſles ſhould be made free; and they 
were accordingly manumitted by Lagaſca the governor of the country, 
on condition of continuing to labour for their maſters. But this attempt 


Revival of do- 
meſſſe flavery 
in A-nerica, 


pfoved unſucceſsſul, and on Lagaſca's return to Spain domeſtic fl:very 
| revived and flouriſhed as before (z). The expedient of having flaves 


for labour in America was not long peculiar to the Spaniards; being af- 
terwards. adopted by the other Europeans, as they acquired poſſeſſions 
there. In conſequence of this general practice, negro-s.are become a 
very conſiderable article in the commerce between Africa and America; 
and domeſtic ſlavery has taken ſo deep a root in moſt of our own Am 
rican colonies, as well as in thoſe of other nations, that there is little 
probability of ever ſeeing it generally ſuppreſſed. Nats 
Here 1 conclude my obſervations on domeſtic ſlavery in 
general. I have exhibited a view of its nature, of: its bad Nr 
tendency, of its origin, of the arguments for and againſt its the favery of 
juſtice, of its decline in Europe, and the introduction of a  negrowe into 
England ex- 
* | | i 1.4 117 A e amined. | 
lonies. I. ſhall now examine the attempt to obtrude this | 
new ſlavery into England. And here it will be material to obſerve, that 


if on the declenfion of Mlavery in this and other countries of Europe where 


it is diſcountenanced, no means had been deviſed to obſtrudt the admiſ- 
ſion of a, new flavery, it would haye been yain and fruitleſs to have at- 


J * 


tempted ſuperſeding the antient ſpecies, But I hope to prove, 


that our anceſtors at leaſt were not ſo ſhort-ſighted; and ae de 
that long and uninterrupted uſage has eſtabliſhed. rules, as 2 0 th 
effectual to prevent the revival of ſlavery, as their humanity England will 
was ſucceſsful in once ſuppreſſing it. I ſhall endeavour to uy went 
ſhew, that the law of "England never recognized any ſpecies _ avery, 


of domeſtic lavery, except the ant ient one of . villenage now expired, and 
has ſufficiently provided againſt the introduction of a new. flavery under 
the name of 'vi/lenags (a) or any other denomination Whatever. This 
propoſition ' 1 hope. to _ demonſtrate from the following conſidera- 
COR Ab I ß 


England from the manner of making title to-a villein. m the 
Fhe only flavery our law-books take the leaſt notice of is Mover Ws 
that, of. a villein; to a villein, 


by whom was. meant, not the mere tenant 
by villein ſervices, who might be free in his forſons but the vil- N LP 
lein in bed and tenure: and as the Eng i law has no proviſions to re- 
gulate a other flavery, therefore: no flavery can be lawful in England, 
except ſuch'as will conſiſtently fall under the denomination of villenage, 
The condition of a villein, had moſt of the incidents which I | Th, tote 
have before deſcribed in giving the idea of flavery in gene- tion of avil- 
ral. His ſervice was uncert#in- and indeterminate, ſuch as leis. 
his lord thought fic to require; or, as ſome of our ancient writers (3) 
expel ity be knew * in the evening what hr was to dh in i mor. 
ning, he was bound ta do whatever he was commanded. He” was liable to 
beating, impriſonment, and every other. chaſtiſement. his lord could 


' deviſe, except killing and | maiming (e). He was incapable. of ac» 


quiring, property, for" lis. own we "the "rule" being kai u. 
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ritur ſervo dequiritur dom 6 (4). He 

%% 
be packed with the manor or land to which he was annexed, but might be 
ſevered at the pleaſure gf his lord (e). If be was a villein in groſs, he 
an hereditament ot 4 chattel real according to his lord's intereſt; 
deſcendible to the heir where the lord was abſolute owner; and 


him (/).. Laſtly; the flavery extended to the iſſue, If both parents were 
villeins, or if the father only was a villein z oor law deriving the condi- 
tion of the child from that of the father, contrary to the Romas law, in 
which the rule was Aoi Pape ventrem (g). nn 7 
The n be origin of villenage is principally () to be derived 
of vilteins,' from the wars between our Britifh, eng Daniſh and Vor- 
| man anceſtors, whilſt they were contending for t 
of this country. Judge Haber lart, in his 1 % on the Ath of Ediu. I. 
ſtat. 1. intitled Brenta manerii, ſuppoſes villenage to have com- 
menced at the Conqueſt, by the diſtribution then made of the forfeited 
lands and of the vanquiſhed inhabitants reſident upon them (i). But 
there were many bondmen in England before the Conqueſt, as appears 
by the Fnglo-Saxon laws regulating them; and therefore it would be 
nearer the fruth to attribute the origin of villeins, as well to the preced- 
ing wars and revolutions in this country, as to the effects of the Con- 
S ²·¹— al Liana aa CE Ts a 
% „ Alter the Conqueſt many things happily concurred, firſt 
Decline of [DO M n 
villegage,... to check the progreſs of domeſtic 5 in England, and 
- . .., *,, finally to ſuppreſs it. The cruel cuſtom of enſſaving cap- 
tives in war being aboliſhed, from that time the acceſſion” of a new 
race of villeins was prevented, and the humanity policy and neceflity of 
the times were. continuall 8 out the ancient race. 
no doubt, manumiſhons x (Oy freely granted z but they probably were 
much oftener extorted during the rage of the civil wars, ſo frequent be- 
fore the reign, of Henry the VIIth, about the forms of the conſtitution or 
the ſucceſſion to the crown, Another cauſe, Which great! contributed 
to the extinction of villenage, was the diſcouragement of it by the courts 
of juſtice, ; They always preſumed. in fayour of liberty, throwing the 
ents. probandi. upon the lord, as well in the writ of homine replegiando, 
where the villein was plaintiff, as in the native habende, where he was 
defendant (J). Nonſuit of the lord after n in a nativo habendo, 
| which was the writ for aſſerting the title of flavery, was a bar to another 
native habende, and à perpetual enfranchiſement ; but nonſuit of the 
villein after appearance in' a. libertate probanda, which was one of the 


writs for aſſerting the claim. of liberty againſt the lord, was no bar to 


another writ of the like kind (m). If two 8 joined in A fativo 
bubendb, nonſuit of one was a nonſuit of both; but it was otherwiſe in a 
| liberate probanda ( n). Tbe lord could not proſecute for more thai two 
villeins in one nativs habende ; but any number of villeins of the ſame 
blood might join in ane bbertate probanda ( * Manumiſſions were in- 
ferred from the ſli hteſt circumſtances of mi ake of NEG RACE in the 
lords from every act or omiſlioh which legal For 24 nad 1d ain, into 
an acknowledgment of the villein's liberty, If the lord veſted the owner- 
ſlip of lands in the villein, received homage from him, or gave a bond 


* (4) Gn: hin, x14. a==he wojls, in, eating dier of ills rn 
are Lo expreſſive of ch lord's power over the villein's Pübberty. In E. 2. 4. it 

eaded, that | 
1 —— & te fink © & fille n zrier & de cus tailler but & bas, Vc, 


The form in 
E. 4. is, rote un uad wilenes en feſant de luy notreproveft en pnunt de 


buy rechat 


15. 4 | 
2 © tt ſuunl & redemption pur H & fitz marier de lin & de ces num & a tailler 
oo a 8 the 115 of 950 | 


ut & bai a notre volente. e above forms there is evidently a miſ- 
— and the reading ſhould be a:;/aire rechat inſtead of 2 rechat. As to the 
Word $rovef in the lecond form, it ſeems to ſignify hne, and perhaps the print 
ſhould be pre or proje inftead of provep. | was led to this eonjecture hy the fol- 
lowing proverb in Cotgrave's French DiRtionary, gui 4 & wilain il a ſa 4 See 
Catgr+ ed. of 1673. wee, Prog. 8 in the * Entries the yoo drove is 
| — bee, Rh hin a barbarous ſenſe of the word may be conftrued to 
ſignify will or pleaſure, aud hs make the paſſage intelligible. In ſome Entries pro- 
is trarfflat e g ee cannot be — fit hy Tere that 
will wake this uſe of it intelligibles, .. A N Kr TT TILARN 
"The forms of pteading (ejzin. of villein-ſervices in the Latin Entries are very fimi- 
far to thiofe 1 hae extracted from the year-hooks, Sce Raf. Entr, 40 f. 4. 
te Li. ſet. 181. (F) Bro. Abr. Villetiage, 60.—0. Lite. 111. 
Lite. 123. Antiently our law ſeems to have been very uncertain in this reſpect. 
b. I 3. . 6. Mir c. 3 , 38. Britt. c. 3. t the writers in the reign of 
the. 6th agree, that our law was as here repte ſented; and from the plea of 
ardy;, which was held to be a peremptory anſwer to the allegation of villenage ſo 
early as the reign of 5 hy 3d. 1 conjecture, that 
- time of his father. See Forteſe, laid. | 
yo. Abr. Villenage, 7. 75% T do not fay 
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country. 1 See 
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He wis bniftlf tue ſupfect of pro- | to him, he was enfranchiſed, Suffering che villeit to be on 2 
If Be was a villein regardant, Jury 


=: * » tran{miſfible to the executor where the lord had offly a term of years in |: pleading the voucher, 


for the poſſeſſion 


Sometimes, 


the law was ſettled in the 2 whic 
keg. Angl. c. 43. Litt. 68. 187 1 E. 3. 4. & caſe theſhefiff could not ſeize the villeirs, the lord was then to enter his plaint in 
by, becauſe probably there were the-county court; and as the 


FY 
— 


[ APPtxy, 


to enter into religion and be profeſſed, or to ſtay a year and ; Bu 
in antient demeſne without claim, were enfranchiſements, Bri, 

5 Us 
his actions without proteſtation of villenage, imparlin 


22 . 5 iy eget in them gr allen. 
ing to his imparlance, or ſuffering him to be vouche , 


| without counter. 
were allo enfranchiſements by implication of lu 
(p). Moſt of the conſtructive manumiffions T have mentioned were ty, 
received law, even in the reign of the firſt Edward (g). I have been 


to liberty; becauſe the anxiety of our anceſtors to emancipate the ange 
vilteins, ſo well accounts for the eſtabliſhment of any rules of law calc. 
lated to obſtruct the introduction of a new' fork It was natural, that 
the ſame opinions, which influenced to diſcountenance the former 
| ſhould lead to the prevention of the latter. | ; 
T ſha?! not attempt to follow villenage in the ſeveral ſtages When „l 
of its decline; it being ſufficient here to mention the time leute u- 
of its extinction, which, as all agree, happened about the 
latter end of Elizabeth's reign or ſoon after the acceſſion of Janes (r) 
One of the laft inſtances, in which villenage was infiſted upon, Was 
Orouch's cafe reported ih Dyer and other books (g). An entry hayiy 
been made by one Butler on ſome lands purchaſed by Crouch, the queſtio) 
was, whether he was Butler's villein regardant ; and on two ſpecial ver- 
dicts, the one in L gth and roth Eliz. and the other in 
aſſize Hafer 11th liz. the claim of villenage was diſallowed, one of the 
reaſons given for the judgment in both being the want of ſeizin of the 
villein's perſon within 60 Ct) years, which is the time limited by th, 
2d of Hen. VIII. chap: 2. in all caſes of hereditaments claimed by pre, 
cription (u). This is generally ſaid to have been the laſt caſe of ville. 
nage; but there ate four ſubſequefſit caſes in print. One was in Hillary 
18th of Zhzabzth (0%; another was a judgment in Zafter iſt of "amy 
(x); the third, which was never determined, happened in. Trinity gt 
of James (; and the fourth was ſo late as Hillary 15th of Fame, (2). 
From the t5th'of Famer the firſt, being more than 150 years ago, the 
claim of viltenage has not been heard of in bur courts of juſtice; and 
nothing can be more notorious, than that the race of perſons, who 
were once the objects of it, was about that time completely worn out 
by the continual and united operation of deaths and 'manumiſfions, 
But though villenage itfelf is obſolete, yet fortunately thoſe rules, by 
which the claim of it was regulated, are not yet buried in oblivion, 
Theſe the induſtry of our anceſtors has dun ed nor let us their 
poſterity deſpiſe the feverend legacy. By à ſtrange progreſs of human 
affairs, th? memory of Nauery expired now furniſbet tne of the chief ob/acles 1 
tht inttoduclin if uu Gttemipicd th be revived; and the venerable reliques 
of the leathing tative to villenage, ſo long conſigned to gratify the in- 
veſtigating curioſity of the antiquatry, of uſed as 4 f Jendid appendage to 
the ornaments of the ſcholar, muſt now be drawn forth from their taith- 
ful repoſitories for a more noble zurpoſe 5 to inform and guide the ſobet 
| rs ime of this couft, and a? truſt to preſerve this country from the 
miſeries of domeſtic Lavery. e e e Er 


* 
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Tue fertal remedies atzalhſt and for obe claimed 48 a vitteid are now ſo litte 
underſtobd, that perhaps a ſniort account of them may be acreptable; more parti- 
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the lord was ſeized of the billein and his anceſtors comic fairs rechut cularly as, by 4 right conception of them, it will be more eaſy to determine on the 


1 of the argument dran againſt the revival of ſlavery from the rules concerning 
Vvillen ages. bo. ie 82 tits | v2: 
Thelord's remedy for a fugitive villein was, either by ſeizure, or by ſuing out a 
writ of #aifo0 habende, Ur dei, as it is ſometimes called, 

1. If the lotd ſeized, the villein's moſt effectual mode of recovering liberty was by 
the writ gf bomine replegiando ; which had great advantage over the writ of habeas 

corpus. * ** babeas corpus the return cannot be. conteſted by pleading againſt 
„ the truth of it, and conſeguentiy on a babeas corpus the queſtion of liberty 

> nor o to a jury for trial ; though indeed the party making a falſe return is liable 
to an action for 

court will hear affidavits againſt the truth of the return, and if not ſatisfied with it 
. the party to his liberty. Therefore, if to a babeas corpus villenage was re- 
turned as the cauſe of detainer, the perſon for hom the writ was ſued at the utmoſt 
could only bave obtained his liberty for the time, and could not have had a regular 
and fittal trial of the Queſtion, But in the Bomine r. legiando it was otherwiſe; for 


18) Co, if villienage was returned, an alia, iſſued directingg the ſheriff to replevy the party 
See | on his giving ſecurity to anſwer the claim of villenage afterwards, and the plaintiff 


| might ns oe be ame op uailer 2 god on the r 
4, ie Yillenage. had the f opportunity. of conte it, as when. impleaded bf 
; the Tora 15 native 5145 ee Pash. x Br. 66. F. 8 Lib. Intrat. 176. a. 17). 6. 


. If th& ford fed out a native bubenide, and the villenage was denied, in which 
iff was not allowed to try the queſtion of ville 


ſame ſlaves in Raglan before the firſt arrival of the Sarom ; and alſo hey ind the nage in his court, the lord could not have any benefit from the writ, without re- 
| Dove might bring ſome few from their o 


rhert's reading in Barringt. Obſervations on Ant. Stat. 2d edit, 5. 237. See the e 
abe e uot a. 


er Jonun. on | *. 65. and the i 
Ree 13h, Intrats . „ 1449, . & Bro: Abr. Villenage 
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75 f 1 
cem however, that if after a brought by the lord; the villein, - 
inſtead of waiting for tue lord's ceeding upon it ſued out a likertate probanda 
to remove the queſtion of villenage trial before the Juſtices in on the 


efit fram His unde 5 


4 he gag his pledges were amerced. 
not prove the villenag) 


„ 66. It + 4-dibertiate probanda-+ This: writ, - which did not | Be except upon 


extract from e cauſe by the writ of pone into the King's Bench or Common Pleas. ¶ Fot 
0 


nt pleading and Judgmett in the 4@tivo abend after the removal, ſee Ref. 
Fitr.'436; 457.7] It is to de obſerved, that the lords right of ſeizure continued 
notwithltanding tus having ſued out a tattoo hben, anleſs the villein cabs. 
a na 


* ; 7 7 . d ; 
baked br tral before the juſtices in eyre or thoſe of the King's Bench, and allo for 
protein 


brought, are to be found in the year-books. Ste Fitzb. Nat. 8 79- &-14 Hen. 4. 49 


unt. 
— bl. & 6,5% 26. f Acgonds, Bro. Read, on, the Stat., of Limitat. 33 Hen. J. 
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been the coronation of Men. 3. as appears by the form of the native abend; 


| Nat. „ 
654 | . e. Vi N.. 
x1 think be ſafely in the ons 'be in t. V ey . as. 
= 3 vw * * 7 F , pe - 4 F A 8 ; 1 FM 4 \ 
LY, | g G . * Fo 2 - £ a . (/ 1 7. ** 9 1.5 * 4 P33 : » 
* 3 223 n ! = My W855 + N. Spa £2 3 W 8 Ju” 955 Þ Y 5 TY < «&% >. t * 8 . 4 Vs 3 ASD TE * e 
T e F PAGE OT La SRI”, Bb at De +04 5 hae, F A 5 N . 


© gb Fas 
18 . 


3 . p 
235 nn 
n 


ordinary actions againſt him, joinink wich him in actions, anſwering d 
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the more particular in enumerating theſe inſtances of extraordinary favour 
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, Metdefendant conveyed the villein from Cecil to himſelf as heir. | 
dee Fro. Abr. Villenage, 66. Reg. Br. 87. a. Old Nat. Br. 43 b. Fits; Ahr. Vil 


bn a court of juſtice, A ſtill earlier writer lays down the rule in terms 


| former occaſion, the lord always founded his title on preſcription, Our 


lodging villenage in groſs is expreſſed, not in full terms, but in à general 


2 dee Olanv. lib. g. c. 4. Britt. H 


Lilon (a) ſays; every willein is either a villein by title of 
| wane! preſcription, to wit that he and his anceſtors have been, villeing, time 
e of mentory, or he-1s.@ villein by bis own confeſſion in a court of 
" a” record. And in another place (0), his deſcription of a villein 
nt and. of a villein in groſs. ſhews, that title cannot be made to 
"ee without preſcription or confeſlion. Time wheredf no memory runs to 
| is an inſeparable incident to every preſcription fc); and there- 
e according to Littleton's account of villenage, the lord muſt prove the 
rr antient and immamorial; or the villein muſt ſolemnly cenfeſs it to be 


1 


4 


equally ſtrong - No one, ſays Britton (d), can be a villein except of antient 
nativity}. en by acknowledgment. All the proceedings in caſes. of villenage, 
when. conteſted, conform to this idea of remote antiquity in the ſlavery, 
and are quite irreconcileable with one of modern commencement, 15 
+ The villein in all ſuch ſuits (4) between him and his lord was filed 
Sams as well as villanus; our antient (/) writers deſcribe a female ſlave 
no other name than that of ve; and the technical name of the only 
writ in che law for the recovery of a villein is equally remarkable, being 
"always called the native habendo, or writ of neifty, This peculiarity of 
denomination, which implies. that villenage is a fancy by birth, might 
haps of itſelf be deemed too ſlight a foundation for any ſolid argument; 
= when combined with other circumſtances more deciſive, ſurely it is 
got without very conſiderable force. 


., In pleading villenage where it had not been confeſſed on ſome 


1 1 why ; 
The Negro Caſe. 
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Edward, the third; and ever: ſince, the entry of ſuch production, on the 
rolls of the court, has been mere form, being always with an Cc. and 
without naming the witneſſes. But in the. 2 85 babendo the actual pro- 
duction of the ſuit, aid alſo the examination, of them, unleſs the de- 
fendant releaſed (1) it in court, continued to be indiſpenſable even dqyn 
to the time when villenage ( expired. -Such was the ſort of teſtimony, . 


means of defence on the part of the villein leſs remarkable, , If he could 
prove that the ſlavery was not in his blood and family, he intitled himſelf 
to liberty. The author of the Mirroir (w) expreſly ſays, that progf of a 


free eek was an effeCtual defence againſt the claim of villenage; and even 


in the time, of Henry the ſecond the law of gland was in this reſpect the 
ſame, as appears by the words of Glanville. lu his chapter of the trial (x) 
of liberty, he ſays, that the perſon claiming it ſhall produce plures de 
þroximis et conſanguineis de todem ſlipite unde ipſe exierat exeuntes ; per quorum 
libertates, | fuerint in curia recognite et probate, liberalitur d Jugo ſervitutis 
qu, ad libertatem proclamatur. But the ſpecial defences which the law per- 
mitted againſt villenage are ſtill more obſervable; and prove it beyond a 
contradiction. to be, what the author of the Mirror emphatically ſtiles it 
Y, a ſlavery of /o: great an.antiguity that no free ſtoct can be {une by human 
remembrance. henever the lord fed to recover a villein by a native ha- 
bendo, or alledged villenage in other actions as a diſability to ſte, the 
perſon claimed as a villein might either plead generally that he was of free 
condition, and on the trial of this general iſſue avail. himſelf of every 


kind of defence which the, Jaw permits againſt villenage ; or he-might 


azr-books, and books of entries, are full of the forms uſed in pleading Pi 0 ſpecidi. any ſingle fact or thing, which if truc was of itſelf a legal 


title to villeins regardant. In the homine repleg iando, and other actions 
where the plea of villenage was for the purpoſe of ſhewing the plaintiff's 
diſability o fuggHt the villein was regardant, the defendant alledged, 
chat he was ſeized of ſuch a manor, and that the plaintiff and his anceſtors 
been villeins belonging to the manor time out of mind, and that the 
"defendant and his anceſtors, and all thoſe whoſe. eſtate he had in the 
manor had been ſeized of the plaintiff and all his ance/ters as of villeins 
belonging-to it (g). In the native habendo the form ef making title to a 
villein regardaat was in ſubſtance the ſame (VJ. In fact, regardancy 
neceſſarily implies preſcription, being where one and his anceſtors bave 
been annexed to a manor time out of the memory of. man (i), As to villeins | 
in groſs, the caſeß relative to. them are very few 5, and Lam. inclined to 
think, that there never was any great number of them in England. The 
author. of the Mirroir (4), who wrote in the reign of Edward the IId, 
only mentions villeins regardant; and fir Thomgs Smith, who was ſecre- 
tary-of ' ſtate in the reign of Edward the VIth, ſays, that in his time he 


never knew 2 villein in groſs throughout the realm (I). However, after | 


a long ſearch 1 do find places in the year-books, where the form of al- 


i and än all the caſes I have yet ſeen, the yillenage is alledged in the 
meeffors of the perſon againſt whom it was pleaded (n), and in one of 
them the words time beyond memary (n] are added. But if precedents had 
been wanting, the authority ef Littleton, e whom the title 
tavillenage of each kind, unleſs it has been confeſſed, mu/?, be by pre- 
ſcription, would not have left the leaſt room for ſuppoling the pleading 
of a preſcription leſs neceſſary on the claim of villeins in groſs than of 
thoſe regardant. | | 12 oi ad ths ite e 0 
be kind of evidence, which the law required to prove villenage, 
"and allowed in diſproof of it, is only applicable to a ſlavery in % d and 
family, one uninterruptediy tranſmitted through a long line of anceſtors to 
the . againſt whom it was alledged, On the lord's part, it was 
necelſary that he ſhould prove the flavery againſt his villein by other 
Meins of the //ame blied (e), ſuch as were deſcended from the ſame com- 
mon male ſtack, and would acknowledge themſelves villeins to the lord 
or thoſe from whom he derived his title; and at leaſt uu witneſſes 
this deſcription were requiſite for the purpoſe, Nay, ſo ſtrict, was 
the law in this reſpect, that in the native halendo the defendant was not 
. plead to the claim of villenage, unleſs the lord at the time of 
leclaring on his title brought his witneſſes with him into court, and they 
acknowledged themſelves villeins, and ſwore. to their conſanguinity. with 
the defendant (7); and if the plaintiff failed. in adducing ſuch previous 
endes the judgement of the court was, that the defendant ſhould 
Joe far ever, and. the plaintiff was amerced for his falſe claim (/. In 


bar to the claim of villenage, and in that caſe the lord was compellable, 
to anſwer the ſpecial matter. Of this ſpecial kind were the pleas of 
be/lardy. and adventif. The former was an allegation by the ſuppoſed 
villein that either himſelf or his father, grand-father or other mule an- 
ceſtor, was born out of matrimony; and this plea, however remote the 
anceſtor in whom the baſtatdy was alledged, was peremptory to the lord 
that is, if true it deſtroyed the claim of villenage, and therefore the lor 
could only ſupport his title by denying the fact of baſtardy; This ap- 
pears to have been the law froni a great variety of the moſt antient au- 
thorities: The firſt of them is a determined caſe ſo early as the 13th of 
Equard the ſecond (z), and in all the ſubſequent caſes (a) the doctrine 
is received for law without once being drawn into queſtion, In one of 
them (b) the reaſon why baſtardy is a good plea in a bar againſt villenage 
is expreſſed in a very peculiar manner; for the words of the book are, 
| when ong claims any man as bis villein, it ſp be intended always that he is his 
villein by reaſon of flock, and this is the reaſon that there ſhall be an anſwer to 
the ſperial matter where be alledges  baſtardy ; becauſe if his anteſtor was a 
| baſtard, he can never be a uillein, unkſs by ſubſequent acknowledgment in a court 
of record. The force of this * will appear fully on recollection; that 
the law of England always derives the . of the iſſue from that of 
the father, and that the father of a baſtard being in law uncertain (e, 
it was therefore impoſſible to proye a baſtard a ſlave by deſcent, li reſpect to 
the plea of jadventif, there is ſome little confuſion in the explanation, our 
year-bogks give us, of the perſons to whom the deſcription of adventif is 
applicable; but the form of the, plea will beſt ſhew the preciſe meanin 
of it. It alledged (4), that either the perſon himſelf who was claime 
as a villein regardant to a manor, 

county different from that in which the manor was, Wd was frees 
which was held to be .a.neceflary contluſion io the plea. This in gene- 
ral was.the form of the plea, but ſometimes it was more particular, as in 


tiff is his villein regardant to. his manor of Dale; the plaintiff eat 
that his gfeat-grandfather was born in ©, 1h, the county of V, and from 
thence went into the county of S, and took lands held in bondage within 
the manor to which the Plaine is ſuppoſed to be a villein A ec 
and / after time 10 memory his great-graudfather was adventif. It is plain 
from this caſe, that the plea of ade yo calculated to eſtroy the 
claim to villenage regardants by ſhewing. that the connection of the ſup- 
poſed villein = his n the manvx to which, they-were ſup⸗ 
poſed to be regardant, had begun as. ho . 


the followin caſe, (e).,, In wht the defendant pleads that the plain- 
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not a certain one, of per/anal bonuage, les that this ſpegia] matter 
was never pleaded, FAN pi ingui þ e.mers tenant by wap 1 855 1 
(04d A8 r 


. As 11 n 5% af al] FS ain , Re. LP 3 | 
{a} Sect. 175. 65% Sect. 181, 182, & 185. /e Litt. ſect. 122 f Nu 
we poit efre villæyn 52 de aunciane nativite ou par recognigance. Britt, Wing. ed. 
s. {e/ See the form of the writs of nativo habendo and libertate pro- 
banda, and alſo of the alias bomine ee where on the firſt writ the ſheriff re · 
km the claim of villenage. / Krit. cap. 31. & Lit. ſect. 186. /g gee 
Vortr. tit. Homine Replegiandoy 373. & Lib. Intrat, 56. 6 See the form 
* Intrat. 97. & Raft: Entr. 1. /i This is agreeable to what Littleton 
; in ſect. 182. ; {k) Mirr. e. a /. 38, 
1 {m) See 1 E. 2. . —5 B. 3. 15.—7 F. 2. 24% K 1 F. . 344. Ia 
— 4 8, b. pl. 4. & 3. b. pl. 11. there is a caſe in which villenage in groſe ie plead- 
Where one became a villein im groſs by ſeverance. from the manor to-which he had 
regardant. This being the only caſe of the kind I have met with, I Will ſtate fo 
web of it from the year- book as is neceſſary to ſnew the manner of pirading. In 
elpaſs the defendant pleads, that a manor, to which the plaintiffs father was 2 
In regardant, was given ta an anceſtor of the defendant in tail, and that the 
manor deſcended to Cecil and Catharine; and that on partition between them, the 
wich ſome lands was allotted. to Cecil, and the manor to . * then 
, 14S 4-344. 


ne 38; 39. A baſtard was not receivable to prove villenage, 13 f. 1. dt. North: 
Abr. 56. & Britt. Wing. edit. Aa. a. a In Hias benbert s Mumme B- 

18. Lit is ſaid, that the witneſſes. muſt acknowledge, themſelves willeins to 

the plaintiff in the'native habendoy and there are many authorities which favour the 

. ed. 8. a. C 9 Hen. 6. Ja. 8. ld 


4 8 Villenage.; and the form ju which the:conf of villenage by the 
2 awitnefles is recorded, in RH. Entr. tit. Nati us ge gol. a. However, 
de confeſfed, that in {irqgerdert the opinion is delivered with a 2 


F ; 
| with the lord's right of granting villeins, as it ig Rated by Li- 


Ws irreconcilea | 
Nees, ſe 184. that 1 will nut ili upon. it here - 4 An. Nad. Bro 10. A. 
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er actions the production of ſuit or witneſſes, by the plaintiff, previouſly [- 
ide defendant's pleading, fell into diſuſe ſome time in the reign of [. 


{1) Smith's Commonwealth, 4. 2. 


e Go. Litt. a3. a. x 


plea 10 Jay tha this 


from the villein in 5% as. beer, But whatever might be the 
cales proper for the plea,ot aduentif, it i phe other ycpnirorertble proof 


ION. TRIS 3 49, 
Fltal. Abt. Villenage, 36.& A ritton, che, "maſh 4 plufuri neff mid 
1s? females,” Whether ſole 


or married, were not receivab e villenage ag | men. Saunt de un bomt ne 
it ne doit e/tre trie par fimmas. - Britt. Ming. ed. p. Ba. The treaſon afligned ib more 


on que We, 
Huh, Abr. 


per humane remembrance. 
496 E. a. Fitab. Abr, 
14.—19 Hen... 6+. 172 1 
19 H. 6.17. bars 04) 08 the trial of baltardy In caſcs of | 
ing he it ſhall he; gl cer ee and. when by a Jury.. Ses on th 
me ſabje Fiesé, Abr, Yillenage,.z4..& Lid. Inirdt. 35. 4. which latter 
tains.the.record of a c, the. trial wWas hy. | t 
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by which only the lord could ſupport the title of ſlavery ij nor were the 


or one of his anceſtors; was born ina 


Within time. of memory; and 1 
ing lands by villein-ſerviges nie, Fo W e though 
£61 


t produced, and their a A 
che againſt Finch, Hill. 18 K. 
ilenage, 1.13339 fl. 3.3643, . 34. ig Hug, 11. & 
ee egg. 2 Sn 


14 


of memory, every thing to defeat the ſlavery which evinces its com- 


+ "BY of villenage have once become obſolete for want of objects, 


mercial connections, the fact is confeſſedly otherwiſe.” The antient ſlavery 


neſs. In the reign © 
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in addition tothe proofs ale6ady mentioned, that no Mavery having had | is rather ſo by the operation of the yearly acts for regulating the amy, 


commencement within time ef memory was lawful in England; and that if 
one anceſtor could be found whoſe blood was unpolluted with the ſtain of 
flavery, the title of villenage was no longer capable of being ſuſtained. 
Howitiths . Such were the ſtrikin peculiarities in the manner of mak- 
dhe rules of ing title to a villein, and of conteſting the queſtion of liberty 
hw» concern - "and it is ſcarce poſſible to attend to the enumeration of them, 
Ri 4 pct without Ros me in the inferences I have to'make, — 
1 The law of Engle we knows flavery by birth; it — — 
7 a proſeription in making title to a ſlave ;' it receives on the lord 's 
part no teſtimony except ſuch as proves the ſlavery to have been always in 
the blood and family, on the villein's part every teſtimony which proves the 
Mlavery to have been once out of his bleed and family z it allows nothing to 
ſuſtain the ſlavery except what ſhews its commencement beyond the time 


mencement within the time of memory. But in our American colonies 
and other countries flavery may be by captivity of contract as well as by 
birth ; no preſcription is requiſite z nor is it neceſſary that ſlavery ſhould 
be in the blood and family, and immemorial. Therefore the law of England 
is not applicable to the ſlavery of our American colonies, or of other 
countries, —If the law of England would permit the introduction of a 
ſlayery commencing out of England, the rules it prefcribes for trying the 
title to a ſlaye would be applicable to ſuch a ſlavery ; but they are not ſo; 
and from thence it is evident that the introduction of ſuch a flavery is 
not permitted by the law of England. The law of England then excludes 
every flavery not commencing in England, every flavery though commencing there 
not being antient and immemorial. Villenage is the only flavery which can 
poſſibly anſwer to ſuch a deſcription, and that has been long expired by 
the deaths and emancipations of all thoſe who were once the objects of 
it. Conſequently there is now no ſlavery which can be lawful in England, 
until the | iflature ſhall interpoſe its authority to make it ſo. © © | 
This is plain, unadorned, and direct reaſoning ; it wants no aid from 
the colours of art, or the embelliſhments of language; it is compoſed of 
neceflary inferences from facts and rules of law, which do not admit of 
P 3 and I think, that it muſt be vain to attempt ſhaking a 

ſuperſtructure raiſed on ſuch ſolid foundations. F 
As to the other arguments I have to adduce againſt the revival of do- 
meſtic ſlavery, I do confeſs that they are leſs powerful, being merely 
preſumptive. But then I muſt add, that they are ſtrong and violent pre- 
ſumptions; ſuch 3s. furniſh more certain groutids of judicial deciſion, 
than are to be had in many of the caſes which become the ſubjects of 

/ / quo id ce hs Al; aud 
NO PEI adly. I infer that the law of England will not permit a new 
ment ian Havery, from the fact of there never yet having been any 
a new ſlavery  Nlavery but villenage, and from the actual extinction of that 
from the fat gntrent flavery. , If a new flavery could have lawfully com- 
3 menced here, or lawfully have been introduced from à foreign 
eng flavery country, is there the moſt remote probability, that in the 
but villenage, courſe of ſo many centuries'a n#w ſlavery ſhould never have 
dada den df ariſen? If a new race of flaves could have been introduced 
chat lavery,. under the denomination of villeins, if a new ſlavery could 
' have been from time to time engrafted on the antient ſock, 


or would not a ſucceſlive ſupply of ſlaves have continued their operation 
to the preſent times? But. notwithſtanding the vaſt extent of our com- 


has once expired; neither natives nor. foreigners have yet ſucceeded in 
the . of a new flayery; and from thence the ſtrongeſt pre- 
: 1 ariſes, that the law of England doth not permit ſuch an in- 
troduction. CORE f... .,., ĩͤ 8: A 
1 Zadly. I inſiſt, that the unlawfulneſs of introducing a new 
ment in fla very into England, from our American colonies or an 
ne other cobgtry, is deducible from the rules of the Bnglik 
1 law concerning contracts of ſervice. The law of England 
alan fa. will not permit any man to eb himſelf by conttact. The 
utmoſt, which our law allows, is 'a contract to ſerve for 
ek. life; and ſome perhaps may even doubt the validity of ſuch 
a contract, there being no determined'caſes directly affirming its lawful- 
| 1 Henry the fourth (g), there is a caſe of debt, 
brought by a ſervant againſt the maſter's executors, on a retainer to 
ſerve for term of life in peace arid war for one hundred ſhillings a-year ; 
but it was held, that Jeb did not lie for want of a ſpeciality; which, 


. as was agreed, would not have been neceſſary in the caſe of a common 
 labourer's ſalary, beecauſe, as the caſe is explained by Brooke in abridg- | 
ing it; the latter ie bound 

only one I can find, in which a contr 
an 


d-to ſerve: 2 60. This caſe is the 
to ſerve for life is mentioned; 


and of the perpetual act for governing the navy, than in conſequcnce of 
any expreſs agreement. However, I do not mean abſolutely to deny the 
lawfulneſs of agreeing to ſerve. for life ; nor will the inferences I fhal 
draw from the rules of law concerning fervitude by contract, be in the 
leaſt affected by admitting ſuch agreements to be lawful. The lau of 
England may perhaps give effect to a contract of ſervice for life; but 
that is the ne plus ultra of ſervitude by contract in England. It will not 
allow the ſervant to inveſt the maſter with an arbitrary power of corred. 
ing impriſoning (i) or alienating bim; it will not permit him to re 
nounce the capacity of acquiring and enjoying property, or to tranſmit 
a contract of ſervice to his iſſue (4). In other words, it will not permit 
the ſervant to incorporate into his contract the ingredients of flavery, 
And why is it that the law of England rejects a contract of ſlavery ? The 
only reaſon to be aſhgned is, that the law of England, acknowledging 
only the antient ſlavery which is now expired, will not allow the intro. 
duction of a new ſpecies, even though founded on conſent of the 
party. The ſame reaſon operates with double force againſt a yy 
ſlavery founded on captivity in war, and introduced from another 
country. Will the law of England condemn a new flavery con. 
mencing by conſent of the party» and at the ſame time approve of one 
founded on force, and moſt probably on oppreſſion alſo? Will the law of 
England invalidate a new flavery commencing in this country, when the 
title to the ſlavery may be fairly examined; and at the ſame time give 
effect to a new ſlavery introduced from another country, when diſproof 
| of the ſlavery muſt generally be impoſſible? This would be reg. 
ing and e a new' flavery at the ſame moment; rejecting 
ſlavery the /zaft odious, receiving flavery the ne odious: and by ſuch 
an inconſiſtency, the wiſdom and juſtice of the Eugliſb law would 
be compleatly diſhonoured. Nor will this reaſoning be weakened by 
obſerving that our law permitted villenage, which was a ſlayery 
confeſſed to originate from force and captivity in war; becauſe that 
was a flavery coeval with the firſt formation of the ngliſb conſtitu— 
tion, and conſequently had a commencement here prior to the eta. 
bliſmment of thoſe rules which the common law furniſhes againſt flayery 
by contract. 65 WON IG eee 
Having thus explained the three great arguments which 1 , in 
oppoſe to the introduction of domeſtic ſlavery from our Ame- tion of the 
rican colonies, or any foreign country, it is now proper to cales on the 
enquire, how far the ſubject is affected by the caſes and 899 
judicial deciſions fince or juſt before the extinction of vil- o juſt . 
ee e e eee * in fore the ex · 
| The firſt "caſe on the ſubje& is one mentioned in Mr. „ee 
Ruſhworth's Hiſtorical Collections (J); and it is there ſaid, 25 
that in the eleventh of Elizabeth, one Cartwright brought a ſlave from 
Ruſſia, and would ſcourge him; for which he was queſtioned ; and it was re- 
ſolved, that England was too pure an air for a ſlave to breathe in. In order 
to Judge what degree of credit is due to the repreſentation of this caſe, it 
will be proper to ſtate from whom Mr. Ruſbeuorth reports it. In 1637, 
there was a proceeding by information in the S/ar-Chamber againſt the 
famous John Lilburn, for printing and publiſhing a libel 5 and for his 
contempt in refufing to anſwer interrogatories, he was by order of the 
court impriſoned till he ſhould anſwer, and alſo whipped, pilloried, and 
fined. His impriſonment continued till 1640, when the Long Parliament 
began. He was then releaſed, and the houſe of commons impeached the 
judges of the Star- Chamber for their proceedings againſt Lilburne. In 
(peaking to this impeachment, the managers of the commons cited the 
caſe of the Ruſſian Lee Therefore the truth of the caſe doth not de- 
pend upon Fohn Lilburne's aſſertion, as the learned Obſerver on the An- 
tient Statutes (m)] ſeems to apprehend; but reſts upon the credit due to 


the managers of the commons. When this is conſidered, and that the 
zear of the -reign in which the caſe happened is mentioned, with the 


name of the perſon who brought the ſlave into England; that not above 
72'or 3 years had intervened between the fact and the relation of it; 
and alfo that the caſe could not be ſuppoſed to have any influence on the 
fate of the impeachment againſt the judges; I ſee ns great objection to a 
belief of the caſe. If the account of it is true, the plain inference from 
it is, that the ſlave was become free by his arrival in:E£ng:#nd. ' Any other 


conſttuction renders the caſe unintelligible, | becauſe. ſcourging, or even 


correction of a ſeverer kind, was allowed by the law of England to the 
lord in the puniſhment of his villein ; and conſequently, if our law had 
recognized the Ryfſian ſlave, his maſter would have been juſtificd in 
ſcourging him. VVV 
'The firſt caſe in our printed Reports is that of Butis againſt Perry (i), 
which is ſaid to have — fa by the court of King's Bench in 
Trinity term, 29th-of Oharlis the ſecond. It was an action of trever for 
10 fe) negroes; and there was a ſpecial verdict, finding, that the ne- 
groes were infidels, ſubjgets to an infidel prince, and uſually bought and 
Cd in Julia as merchandize by che cuſtom amongſt merchants, and that 
the plaintiff had bought them, and was in poſſeſſion of them; and that 
the defendant took them out of his poſſeſſion. The court beld, that 
hegroes bring uſually bought and fold among / mirchants in India, and being 
H ( there might be a property in them ſufficient to maintain the 


contruc, +; — money — 


rigour, 


— 


perſuaſions in religion, js very-antient. Amongſt the Jews, the condition of the 
ren ſlave had many advantages over that of a-flive of foreigu extraction. (See 


that 


1 * 
„ 
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Arx.) 
hat on the prayer of the counſel for the defendant to be further heard in 
the caſe, time was given till the next term, In this way our Reporters 
ſtate the caſe ; and if nothing further appeared, it might be cited as an 
authority, though a very fueble one, to ſhew that the maſter's property 
iu his negro ſlaves continues after their arrival in England, and conſe- 
gently that the negroes are not emancipated by being brought here. 
Net having a ſuſpicion of ſome defect in the ſtate of the caſe, I defired 
examination of the 70/7 (); and according to the account of it given 
to me, though the declaration is for negroes generally in London, without 
any.mention of foreign parts, yet from the ſpecial verdict it appears, that 
the action was really brought to recover the value of negroes, of which 
the plaintiff had been poſſeſſed, not in England, but in India. T here- 
fore this caſe would prove nothing in favour of ſlavery in England, 
even if it had received the court's judgment, which however it never 
did receive, there being only an ulterius conſilium on the roll. 

The next caſe of trover was between Gelly and Clibe in the Common- 
Plas, and was adjudged in Michaelmas term 5th of Hl/iam and Mary. 
in the report of this caſe (7), the court is faid to have held, that trover 
will lie for a negro boy, becauſe negroes are heathens; and therefore a 
man may have property in them, and the court without averment will 
take notice that they are heathens. On examination of the roll (), 1 
find that the action was brought for various articles of merchandize as 
well as the negro; and [ ſuſpect, that in this caſe, as well as the former 
one of Butts and Penny, the action was for a negro in America; but the 
declaration being laid generally, and there being no ſpecial verdict, it is 
now too late to aſcertain the fact. I will therefore ſuppoſe the action to 
have been for a negro in England, and admit that it tends to ſhew the 
lawfulneſs of having negro ſlaves in England, But then if the caſe is to 


1 


be underſtood in this ſenſe, I ſay that it appears to have been ad- 


\ 


judged without ſolemn argument; that there is no reaſoning in the re- 


© of this caſe to impeach the principles of law, on which I have 
argued againſt the revival of flavery in England; that unleſs thoſe prin- 
ciples can be controverted with ſucceſs, it will be impoſlible to ſuſtain 
the authority of ſuch a caſe; and further, that it ſtands contradicted 
by a ſubſequent caſe, in which the queſtion of ſlavery came direciiß be- 
fore the court. ; 

The only other reported caſe of trover is that of Smith againſt Gould; 
which was adjudged Mich. 4 Ann in the King's Bench. In trover (t) 
for ſeveral things, and among the reſt for a negro, not guilty was pleaded, 
and there was a verdict for the plaintiff with Bray damages, 30/. being 
given for the negro; and after argument on a motion in arreſt of judg- 
ment, the court held, that rover did not lie for a negto. If in this caſe 
the action was for a negro in England, the judgment in it is a direct 
contradiction to the caſe of Gelly and Cleve, But I am inclined to think, 
that in this, as well as in the former caſes of trover, the negroes for 
which the actions were brought, were nit in England; and that in all of 
them the queſtion was nt on the lawfulneſs of having negro ſlaves in 
Aland, but merely whether trover was the proper kind of action for re- 
covering the value of a negro unlawfully detained from the owner in 
America and India. The things, for which trover in general lies, are 
thoſe in which the owner has an abſolute property, without limitation 
of che uſe of them; whereas the maſter's power over the ſlave doth not 
entend to his life, and conſequently the maſter's property in the ſlave is 
in ſome degree qualified and limited. I am willing to ſuppoſe, that the 
caſes of trober were determined on this diſtinction, and therefore 1 will 
not inſiſt upon any benefit from them in argument; though the laſt of 
them, if it will Sn any material inference, 1s certainly an atithority 
againſt ſlavery in England, 3 TY 
The next caſe I ſhall ſtate is a 1 by the King's Bench in 

Alla Sth and gth of Milliam the IIId. Treſpaſs vi et armis was brought 
by Obuamberinin (u) againſt Harvey, for taking a negro of the value of 
200/,-and by the ſpecial verdict it appears, that the negro, for which 
the plaintiff ſued, had been brought from Barbadees into England, and 
was here baptized without the plaintift's conſent, and at the time when 
the treſpaſs was alledged, was in the defendant's ſervice, and had CJ. a- 
year for wages. In the argument of this caſe, three queſtions were 
made. One was, whether the facts in the verdi& ſufficiently ſhewed 
that the plaintiff had ever had a veſted property in the negro (x): another 


was, whether that property was not deveſted by bringing the negro into 


England: and the third was, whether treſpaſs for taking a man of the 
value-of 100/. was the proper action. After feveral arguments, the 
Court gave judgment againſt the plaintiff, But I do confeſs, that in the 
Reports: we have of the caſe, no opinion on the great queition of ſlavery 
mentioned; it becoming unneceſſary to declare one, as the court held, 
Mat the action ſhould have been an action to recover damages for the 1 
of the ſervice, and not to recover the value of the flave, Of this caſe, 
therefore; I ſhall not attempt to avail myſelf. 

But the next caſe, which was an action of indebitatus aſſumpſit in the 


ug Bench by Smith -againſt Browne and Cowper (xx), is more to the 


purpoſe. The plaintiff declared for 20/. for a negro ſold by him to the 
Helendants in Landen; and on motion in arreſt of judgment, the court 


| held, that the plaintiff ſhould have averred in the declaration, that the 


es at the time of the ſale was in Virginia, and that negroes by the latus and 
ſtatutes of Virginia are ſuleable (y). In theſe words there is a direct opi- 
mon againſt the ſlavery of negroes in England - for if it was lawful, the 
egro would have been ſaleable and transferable here, as well as in Vir- 


re roll was examined for me by a friend. /r) 1. L. Raym. 147. / Sce 
erm. s #. & M. C, B. Roll. No. 407). t) 2. Salk. 666.—8ee allo, x, L. Raym. 
$87. ſu} x. IL. Raym. 146. Cartb. 306. & 5. Mod. 186. {x} The facts which 
one this queſtion, 1 have omitted in the ſtate of the caſe ; | 

material to the queſtion of llavery in England. ar) 2, Salk..666. The caſe 
Rm! reported in any other book ; and in Salkeld the time when the caſe was de- 


ä 


| 


The Negro Cafe. | 


| 345 


ginia; and ſtating, that the negro at the time of the ſale was in Virginia, 


eis omitted. But it appears to have been in the King's Bench, by the men- 


gon of Lord Ch. J. Holt and Mr. J. Powell. _{y) The reportet adds, that the court 
Mea, that the plaintiff Ihould amend his declaration. But after verdict it cannot 
be the practice to permit ſo gſential an amendment; and therefore the repor- 
muſt have miſunderſtood the court's direction. {z) In the above enumera- 
'U 1 have omitted ones Which was fir Thomas Grantham's cafe in the 


0 4 


| 


could not have be en eſſential to the ſufficiency of the declaration. But 
the influence of this caſe, on the queſtion of ſlavery, is not by mere infe- 


rence from the court's opinion on the plaintiff's mode of declaring in his 
action. The language of the judges, in, giving that opinion, is re- 
markably ſtrong againſt the ſlavery of negroes, and every other new ſlavery 
attempted to be introduced into England, Mr. juſtice Powell ſays, In a 
villein the owner has a property ; the villein is an inheritance; but the law 


takes no notice of a negro, 


Lord chief juſtice Halt is ſtill, more explicit; 


for he ſays, that one may be @ villein in England; but that ,as for as a 


negro comes into England, he becomes free. 
Judges contain the whole of the propoſition, for which I am contending, 


The words of theſe two great 


They admit property in the v-/lein ; they deny property in the negro. 
They aſſent to the old ſlavery of the villein ; they diſallow the new ſlavery 
of the negro. 


I beg leave to mention one other caſe, chiefly for the ſake of intro- 


ducing a ſtrong expreſſion of the late lord chancellor Northington, It is 


the caſe of Shanley, and Hervey, which was determined in Chancery ſome 


time in March 1762. [The queſtion was between a negro and his former 
maſter, who claimed. the benefit of a donatio mortis cauſa made to the 
negro by a lady, on whom he had attended as ſervant for ſeveral years by 


the permiſſion of his maſter. 


Lord Northington, as I am informed by a 


friend who was preſent at the hearing of the cauſe, diſallowed the maſ- 


ter's claim with great warmth, and gave coſts to the negro. 


He parti- 


cularly ſaid, As ſoon as a man puts foot on Engliſh ground, he is free : a 
negro may maintain an action againſt his maſter for ill ujage, and may have a 
habeas corpus, if reftrained of his liberty (2). 


Having obſerved upon all the caſes, in which there is any 


thing to be found relative to the preſent lawfulneſs of ſlavery Objections 

1 E | likely to be 

in England; it is time to conſider the force of the ſeveral made to the 

objections, which are likely to be made, as well to the in- arguments 

ferences I have drawn from the determined caſes, as to the my _ 

general doctrine I have been urging. SENS BE” 
ſlavery in 


mit the ancient flavery of the willein; and yet diſallow a 


England, ſta» 
ted and ans 
ſwered. 


I. It may be aſked, Why it is that the law ſhould per- 


ſlavery of modern commencement ? 


To this I anſwer, that villenage ſprung up amongſt bur anceſtors in the 


early and barbarous ſtate of ſociety ; that afterwards more humane cuſ- 
toms and wiſer opinions prevailed, and by th ir influence rules were eſta- 
bliſhed for checking the progreſs of ſlavery; and that it was thought 
moſt prudent to effect this great object, not any by declaring 
every ſlavery unlawful, but gradually by excluding a new race of ſlaves; 
and encouraging the voluntary emancipation of the ancient race, It 


would have ſeemed an arbitrary exertion of power, by a retroſpective law 


to have annihilated property, which, however inconvenient, was already 


veſted by lawful means but it was policy without injuſtice to reſtrain 


future acquiſitions, 


2 It may be ſaid, that as there is nothing to hinder perſons of free 


condition from becoming flaves by acknowledging themſelves to be vil- 


acknowledgment of villenage is a legal mode of creating flavery ; 
examining the nature of the dc&nowledgment, it will be evident, that the 
law doth not permit villenage to be acknowledged for any /u< purpoſe. 
The term itſelf imports ſomething widely different from creation; the 
acknowledgment, or confeſſion of a thing, implying that the thing acknow- 
ledged or confeſſed has a previous exiitencej and in all caſes, criminal as 
well as civil, the law intends, that no man will confeſs an untruth to his 
own diſadvantage, and therefore never requires proof of that which, is 
admitted to 'be true by the perſon intereſted to deny it. 
not allowable to inſtitute a proceeding. for the avowed and direct purpoſe: 
of acknowledging villenage ; for the law will not allow the confeſſion of 
it to be received, except where villenage is alledged in an adverſe way 
that is, only (a) when villenage was pleaded by the lord again one 
whom he claimed as his villein; or by the villein agaiz/t ſtrangers, in 
order to excuſe himſelf from defending actions to which his lord only 
was the proper party; or when ene villein was produced to prove ville“ 
nage againſt another of the ſame bliod who denied the flavery, If the 
acknowledgment had been permitted as a creation of ſlavery, would the law 
have required, that the confeſſion ſhould be made in a mode ſo indjre# 
and tircutous as a ſuit profeſſedly commenced for a different purpoſe ? If 
confeſſion is a «zation of ſlavery, it certainly muſt be deemed a creation 
by conſent ; but if confeſſion had been adopted as a voluntary creation of 
flavery, would the law have reſtrained the courts of; juſtice from re- 
ceiving Confeſſion; except in an adverſe way! If conſe 


leins; therefore a new ſlavery is not contrary to law. 


The force of this objection ariſes from a ſuppoſition, that confs ian ot 
ut on 


Beſides, it is 


n had been al- 


lowed as a mod: of creating ſlavery, would the law have received the con- 


auſe they are 


feſſion of onꝰ perſon as good evidence of ſlavery in another of the ſame Blood 


merely becauſe they were deſcended from the ſame common.anceſtor ? This 
loft” circumſtance” is of itſelf deciſive; becauſe it necefſarily implied, that 


a ſlavery confeſſed was a ſlavery by d:ſtent. ' 


ment of 'villenage; I think it impoſſible to doubt its 


On a cotilideration of theſe circumſtances attending the icknowledg- 


Commion-Pleas, Hiltary 2 & 5 Yarn; Being fort, I hall give it in the words of 


the Report. He bought a monſter in the Indies, which wns a man of 'that country 


who had the hape of a child growing out of his brenſt as an excreſeency all but bis head. 
This man he e. hither, = Ar 47 new of the 1 for prof The Indian 
turns Chriſtian and -<vas baptized, and «vas detained from his mae r, vho brought 4 
homine replegiando, The ſheriff returned, that be had replruie the body but doth 
not ſay the body in which fir Thomas claimed a property ; whereupon be pas ordered 
to amend his return, and then the court of Comman- Pleas bailed im. 3. Mod. nn0.—. 
It doth not appear, that the return was wer Argued: or that the court gave any 
75225 e and therefore nothing cùn be iüfer dd from it. 
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ſſm of that antiquity in the ſlavery, which was otherwiſe neceſſary to be | To this example I have only to add, that T do not know an ing,,... . 
a eee, But if à doubt can be entertained, the opinions of the greateſt which a prerogative of having captive flaves in England has Ry gi 
awyers may be produced to remove it, and to ſhew, that, in conſidera- aſſumed by the crown; and it being alſo the policy of our 3 been we 
tion of law, the perſon confe//ing was a villein by deſcent and in Blood. In | admit a new ſlavery, there appears neither reaſon nor fact to (4 1 7 
the year-book of 43 E. III. (5), it is laid down as a general rule, hat exiſtence of a royal prerogative to introduce it. FO he 
when one claims any man as his villein, it ſhall be intended always that he is his e A the 
villein by reaſon of flock. Lord chief juſtice Hobart conſiders villenage by m 2 50 4 3 e Wi kl _ there are Engliſh acts of parlig 1 
confeſſion in this way, and ſays (c), the confeſſion in the court of recerd 13 8 10 jc * 77580 fal et to the flavery of negroes; and therefyr ys 
not ſo much a creation, as it is in ſuppeſal of law a declaration of rightful vil- t it 1s now lawful, whatever it might de antecedenthy to thoſe ſtatutez - 
lenage before, as a confeſſion in other actions. Mr, Serjeant Rolle too, in his The ſtatutes in favour of this objection are the 5 Geo, II | . 
abridgment, when he is hn, on villenage by acknowledgment, uſes | which makes negroes in America liable to all debts, ſimple-contrad 0 * 
very ſtrong words to the ſame effect. He ſays in one place (d), it ſtems | as ſpecialty, and the ſtatutes regulating the African trade parties] as well 0 
intended that title is made that he ſhould be a villein by deſcent ; and in another | 32 Geo. Il. c. 31. which in the preamble recites, that the trad lach the 1 
place (e), it ſeems intended that title is made by preſcription, wherefore the iſſue | is advantageous to Great Britain, and neceſſary for ſupplying 18 Afria " 
ſhould _ be villiinn. The only inſtance I can find, of a nativo habende with negroes. But the utmo/? which can be ſaid of theſe "5: Fakes coli = 
founded on a previous acknowledgment of villenage, is a ſtrong autho- | they impliedly authorize the ſlavery of negroes in America; a: 15 Ut 4 
rity to the ſame purpoſe. In the 19th of Edward II. (f) the dean and | be a ſtrange thing to ſay, that permitting ſlavery there at. would leg 
chapter of London brought a writ of neifty to recover a villein, and con- miſſion of ſlavery here. By an unhappy concurrence of eire wk et Fr 
eluded their declaration with mentioning his acknowledgment of the vil- | the ſlavery of negroes is thought to have become neceſſar ag abs „ 
lenage on a former occaſion, inſtead of producing their ſuit, or witneſſes, and therefore in America our legiſlature has permitted the 1 erica, me 
| as was neceſſary when the villenage had not been confefled : but not- groes. But the ſlavery of negroes is unneceſſary in England 4 » 7 
1 | withſtanding the acknowledgment, the plaintiffs alledged a ſeizin of the | fore the legiſlature has not extended the permiſſion of it to Er 1 On 1 
villein with plees, or receipt of profits from him, in the uſual manner. | not having done ſo, how can this court be warranted to ak 'F : 9 (4 
This caſe is another es, _ a ſeixin gg the acknowledgment was | extenſion | e ſuch an the 
the real foundation of the lord's claim, and that the acknowledgment ; ; 
was merely uſed to: ys the villein from conteſting a fact which had been 1 1 1 . 1 * ** in Americ, 4 
before ſolemnly confeſſed. However, I do admit, that under the form of uręed 5 hs Fi eps ff 53755 15 er A mg be, it may he 4 
acknowledgment there was a poſſibility of colluſively creating ſlavery. But 3 5 re Y PG > {how F no rec. "OPerty in 15 
this was not practicable without the concurrence of the perſon himſelf not be juſtl th pris e onthe y e in Aulerica, can- 
who was to be the ſufferer by the fraud; and it was not probable, that N i 2 4. | | Ts, 
many perſons ſhould be found ſo baſe in mind, ſo falſe to themſelves, as I ſhall anſwer this objection by explaining the limitation, u d of: 
to ſell themſelves and their poſterity, and to renounce the common pro- which the /ex loci ought always to be received. It is a general rel Pri 8 
tection and benefit of the law for a bare maintenance, which, by the wiſe that the lex loci ſhall not prevail, if great incanveniences will vin, / d : 
proviſion of the law in this country, may always be had by the moſt | giving effect to it. Now [I apprehend, that no inſtance can be _ Y 
needy and diſtreſſed, on terms infinitely leſs ignoble and ſevere, It Cuties, in which an application of the lex loci would be more ves: + 
ſhould alſo be remembered, that ſuch a colluſion could ſcarcely be wwho/ly | than in the cafe of ſlavery, It muſt be agreed, that where the ay; l 1 
prevented, fo long as any of the real and unmanumitted deſcendants from | cannot have effect without introducing the thing prohibited in a 3 N 
the antient villeins remained; becauſe there would have been the ſame | either as great, or nearly as great, as if there was no prohibition * * 
poſſibility of defrauding the law on the actual zrial of villenage, as by a the greateſi inconvenience would enſue from regarding the lex fie . 
frevicus acknowledgment. Beſides, if colluſions of this fort had ever be- | conſequently it ought not to prevail. Indeed, by receiving it in js % 
come frequent, the legiſlature might have prevented their effect by an | ſo circumſtanced, the end of a prohibition would be fruſtrated either n 5 
exiraordinary remedy, It ſeems, that antiently ſuch frauds were ſome- | tirely or in a very great degree; and ſo the prohibition of things * T 
times practiſed ; and that free perſons, in order to evade the trial of ac- | moſt pernicious in their tendency would become vain and fruitleſs, a h 
tions brought againſt them, alledged that they were villeins to a ſtranger what greater inconveniences can we imagine, than thoſe, which would 1 
to the ſuit, which, on account of the great improbability that a con- neceſſarily reſult from ſuch an unlimited ſacrifice of the municipal law to js 
ſeſſion ſo diſadvantageous ſhould be void of truth, was a plea the com- the law of a foreign country? I will now apply this general doctrine 2 thet 
mon law did not ſuffer the plaintiff to deny. But a remedy was ſoon | the particular caſe of our own law concerning ſlavery, Our law pro- ju 
appli:d, and the ſtatute of (g) 37 E. III. was made, giving to the plaintiff hibits the commencement of domeſtic ſlavery in Eee lane becauſe it al . and 
a liberty of conteſting ſuch an allegation of villenage. If in theſe times | proves of ſlavery, and conſiders its operation as dangerous and * 
it ſhould be endeavoured to revive domeſtic ſlavery in England, by a like tive to the whole community. But would not this prohibition be 10h00 fon 
fraudulent 7 of villenage, ſurely ſo unworthy an attempt, fo groſs ineffectual, if ſlavery could be introduced from a foreign country? In ra cou 
an evaſion of the law, would excite in this court-the ſtrongeſt diſappro- | courſe of time, though perhaps in a progreſs leſs rapid, would not do- dee! 
bation and reſentment, and from parliament would receive an immediate | meſtic ſlavery become as general, and be as completely revived in Eng- wh 
and effectual remedy ; I mean, a law declaring that villenage, as is molt | land by introduction from our colonies and from foreign countries, as 1 0 two 
* notoriouſly the fact, has been long expired for want of real objects, and | was permitted to revive by commencement here; and would not the ſame ha 
therefore making void all precedent confeſſions of it, and prohibiting the | inconveniences follow? To prevent the revival of domeſtic ſlaver 95 
courts of juſtice from recording a confeſſion of villenage in future, effettually, its introduction muſt be reſiſted univerſally, without ee oth 
; 1 e 15 | to the place of its commencement; and therefore in the inſtance of bee. 
It may be objected, that though it is not uſual in the wars between | ſlavery, the lex laci muſt. yield to the municipal law. From the fact of and 
chriſtian powers to enſlave priſoners, yet that ſome nations, particularly | there never yet having been any ſlavery in this country except the oll 8 
the ſeveral ſtates an the coaſt of Barbary, ſtill adhere to that inhuman | and now expired one of villenage, it is evident, that hitherto our law has * 
ractice; and that in caſe of our being at war with them, the law of _— controlled the lex loci in this reſpect; and fo long as the ſane — 
nations would war our king in retaliating; and conſequently, that | poltcy of excluding ſlavery is retained by the law of England, it muſt con- is a 
the law of England has not excluded the poſſibiuity of introducing a zew | tinue intitled to the ſame preference. Nor let it be thought a peculiar No! 
_  Dlavery, as the arguments againſt it ſuppoſe, | want of complaiſance in the law of England, that diſregarding the lex juſt 
be. 1158 | ö lect in the caſe of ſlaves, it gives immediate and entire liberty to them, cou 
But this objection may be eaſily anſwered; for if the arguments | when they are brought here from another country. Moſt of the other Eu- St 
© apainſt a new ſlavery in England are well founded, they reach the &ing as | ropean ſtates, in which ſlavery is diſcountenanced, have adopted a like policy. duc 
well as his ſubjetts. If it has been at all times the policy of the law of In Scotland domeſtic ſlavery is (m) unknown, except ſo far as regards | 
© England not to recognize any ſlavery but the antient one of the villein, | the (u) coal-hewers and ſalt- makers, whoſe condition, it muſt be con- 6 
- which is now expired ; we cannot conſiſtently attribute to the executive | felled, bears ſome reſemblance to ſlavery; becauſe all who have one cel 
power a prerogative of rendering that policy ineffectual. It is true, that | acted in either of theſe capacities are compellable to ſerve, and fixed to ſlave 
the Jaw of nations may give a right of retaliating on an enemy, who en- | their reſpective places of employment during life. But with this ſingle over 
dlaves his captives in war; but then the exerciſe: of this right may be | exception, there is not the leaſt veſtige of ſlavery; and ſo jealous is the that 
prevented or limited by the law of any particular country. A writer of Scotch law of every thing tending to ſlavery, that it has been held to ls 
_ eminence (9) on the law of nations, has a paſlage very applicable to this | diſallow contracts of ſervice for life, or for a very long term ; as, for viou 
ſubject. His words are, I the. civil law of any nation. does not allow of | ſixty years (o), However, no particular caſe has yet happened, in 
" flayery, priſoners of war who are taken by. that nation cannot be made ſlaves, | which it has been neceſſary to decide, whether a ſlave of another coun- B 
He is juſtified in his obſervation not only by the reaſon of the thing, try acquires freedom on his arrival in Scotland. In 1757 this queſtion the 
© bur by the practice of ſome nations, where ſlavery is as unlawful as it is | was depending. in the Court of Sen in the caſe of a negro; but the ſet 
in England. The Dutch (i) when at war with the Algerines, Tunifians, or | negro happening to die during the pendency of the cauſe, the queſt ion ma 
 Tripolitans, make no ſcruple of retaliating on their enemies; bur flavery | was not“ determined, But when it is conſidered, that in the time of 
not being-lawful in their European dominions, they have uſually ſold ſir Thomas Craig, who wrote at leaſt 150 years ago, ſlavery was even ly 
their priſoners of war as flaves in Spain, where ſlavery is ſtill permitted, then a thing unheard of in Scotland, and that there are no laws (y) to te- 955 
(0) 43 E. 3. 4 {4/4 No. Abr. 232. Laſtit. part f. 5. 2. f. 3.— Macdonal. Inſtit. wel, 1 p. 68. 5% Macdonal, 


1 (c) Hob. 9 ſr Try If (os | 
. G. fe %. Ro. Abr. 732. pl.8. { f) Fitz. Abr. Villenage 34. (g/ 37 K. 3. Inftit, vol. 1. p. 68. But I muſt obſerve, that in the caſe relied on by Mr. Macdoual, 
s pl 16. (5) Ruther}. Inf. Nat. L. v. a. p. 716. Via ip/a ſervitus inter the term of ſervice was not the only material circumſtance, The AG was between 
: Pianos ferd exolevity ei quoque non utimur in hoſtes captos. Poſſumus tamen, fi ita the maſters and the crews of ſome fiſh boats; the latter binding themſelves for à 
 placeat ; imo utimur quandogue ad verſus eos, qui in no utuntur. Quart et Bees quos yearly allowance to ſerve in their reſpective boats during three times nineteen years, 
| Algerienſes, Tunitanos, Tripolenſes, in Oceano aut Mari Mediterraneo capiunt, P rays in ' /o that not one of them, during all that time, could remove from a particular village, or 
Ir vitutem Hiſpanis vendere, nam % Belge ſerves non babent, nif in Afi Africd et Ame- fa much as from one boat to another See Diddl. Deci/. tit, Pagum illicitum. 

rick, Nin anno 1 661, Ordines Generales Admiralio ſus mandirunt, piratos captos in {*} Wall. Inftit. Law of Scotl. chap. on maſter and ſervant. // Sir Thomas Craig: 


: tutem wvenderet. Jdemgue obſervatum e/t anno 1664. Bynkerſhoek Quzlt. Jur. me ationing the Eng/i/þ villenage, fays,—Nullus eff apud nos ejus uſus, et inauditum 

7 b 0. 1 þ 8 (1) See the N conflitu legum di 3 by 8 prying r bo Sberyatey 0/06 other 
9 G. 3. c. % 4. 4; Fs u diver- manitbus proponantur ; t 1 ibus : Ln Tx gt 
1 2 2 dive % imperiit, in Huber. Prele8. gs | « ff rafter hgh do iP e en 8 8 Cilebr 


E 5 . en, See Gag.  neftrum deduda. Crag. Jus Feud. Hb. 1. dieges, 11. f. 33. 
. Feud. Ib. 1. dieges, the J. 3a-—Stair's Indtit, K. 1. K eee r 2 Adv IN 
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ae flavery, one can ſcarce doubt what opinion the Lords of o_ 
10 * 


1d have pronounced, if the negro's death had not prevented a deci 


ih the United Provinces ſlavery having fallen into diſuſe (q), all their 


writers agree, that ſlaves from another country become free the moment 
wer enter into the Dutch territories (r). The fame cuſtom prevails 
in ome of the neighbouring countries, particularly Brabant, and other 
parts of the Auſtrian Netherlands ; and Cudelinus, an eminent civilian, 
who was formerly profeſſor af law at Louvain in Brabant, relates from 
the annals of the ſupreme council at Mechlin, that, in the year 1531, an 
application for apprehending and ſurrendering a fugitive {lave from Spain 
was on this account rejected (s). TY | | 

In France the law is particularly explicit againſt regarding the lex loci 
in the caſe of domeſtic ſlavery : and though, in ſome of the provinces, a 
remnant of the antient ſlavery is ſtill to be leen in the perſons of the ſerfs, 
or gens de main-morte, Who are attached to particular lands (), as villeins 
regardant formerly were in England; yet all the writers on the Jaw of 
France agree, that the moment a ſlave arrives there from another coun- 


try he acquires liberty, not in conſequence of any written law, but 


merely by long uſage having the force of law. There are many re- 
markable inſtances in which this rule againſt the admiſſion of ſlaves 
from foreign countries has had effect in France, "I'wo are mentioned by 
) Badin; one being the caſe of a foreign merchant who had purchaſed 
a flave in Spain, and afterwards carried him into France; the other being 
the caſe of a Spaniſh ambaſſador, whoſe ſlave was declared free, notwith- 


ſanding the high and independent character of the flave's owner. This 


latter caſe has been objected to by ſome writers (w) on the /aw of nations, 
who do not diſapprove of the general principle on which liberty 1s given to 
ſaves brought from foreign countries, but only complain of its appli- 
cation to the particular caſe of an ambaſſador. But, on the other hand, 
Wicquefort (x) blames the ſtates of Holland for not following the example 
of the French, in a caſe which he mentions. After the eitabliſhment of 
the French colonies in South America, the kings of France thought fit to 
deviate from the ſtrictneſs of the antient French law, in reſpect to ſlavery, 
and in taem. to permit and regulate the poſſeſſion of negro ſlaves. Tne 
firſt edict for this purpole is ſaid to have been one in April 1615, 
and another was made in May 1685 (y), which is not confined to 
negroes, but regulates the general police of the French iſlands in 
America, and is known by the name of the Code noir. But not- 
withſtanding theſe edicts, if negro ſlaves were carried from the French 


American iſlands into France, they were intitled to the benefit of the | 


antient French law, and became free on their arrival in France (2). 
To prevent this conſequence, a third edit was made in OFober 1716, 
which permits the bringing of negro ſlaves into France from their Ame- 
rican iſlands. The permiſſion is granted under various reſtrictions ; all 
tending to prevent the long continuance of negraqts.in' France, to reſtrain 
their owners from treating them as property whilft. they continue in their 
mother country, and to prevent the importation of fugitive negroes; 
and with a like view, a royal declaration was made in Dec, 1738 (a), 
containing an expoſition of the edict of 1716, and ſome additional provi- 
ons, But the antient law of France in favour of ſlaves from another 
country, {till has effect, if the terms of the edict of 1716, and of the 
declaration of 1738 are not ſtrictly complied with; or if the negro is 
brought from a place, to which they do not extend. This appears from 
two Caſes adjudged fince the edict of 1716. In one (b) of them, which 
happened in 1738, a negro had been brought from the ifland of Saint 
Dimingo without obſerving the terms of the edict of 1716; and in the 
other (4), which was decided fo late as in the year 1758, a ſlave had 
been brought from the EAI. Indies, to which the edict doth not extend: 
and in both theſe caſes the ſlaves were declared to be free. 

Such are the examples drawn from the laws and uſages of other Euro- 
enn countries; and they fully evince, that wherever it is the policy to 
diſcountenance ſlavery, a diſregard of the lex loci, in the caſe of ſlavery, 
isas well jultified by general practice, as it is really founded on neceſſity. 
Nor is the ju/tice of ſuch proceeding leſs evident ; for how can It be un- 
juſt to devef{ the maſter's property in his ſlave, when he is carried into a 
country, in which, for the wiſeſt and moſt humane reaſons, ſuch property 
is known to be prohibited, and conſequently cannot be lawfully intro- 


duced ? | 


6, It may be contended, that though the law of England will not re- 
ceive the negro as a ſlave, yet it may ſuſpend the ſevere qualities of the 
ſlavery whilit the negro is in England, and preſerve the maſter's right 
over him in the relation of a ſervant, either by preſuming a contract for 
that purpoſe, or, without the aid of ſuch a refinement, by compulſion of 
law grounded on the condition of flavery in which the negro was pre- 
vious to his arrival here. 


But inſuperable difficulties occur againſt modifying and qualifying 


the flavery by this artificial refinement. In the preſent caſe, at all events 


ſuch a modification cannot be allowable; becauſe, ins the return, the 
maſter claims the benefit of the relation between him and the negro in 


/ 


(4) babent, wif in Aſia, Africa, et America. Bynker/h. 
(4) Belge ſervos non 5 great Dutch lawyer adds, Nec cuiguam mor- 


4 


| 


The Negro Cafe. 


ef. Jur. Pub. lib. 1. c. 3 
. [ook liceat ſeſe venundare, aut alid ratione ſervitutis jure ſemel alteri addicere. _ 


Wen Commentar. ad Pandect. lib.1. tit 5. f. 3. 


[r) Servitus paulatim ab uſu recgſſit, eju/que nomen hodie apud nos exolevit ; adeo 


dem wt i. gui aliunde huc adducuntur, fimul ac imperid noflri fines intrdrunt, 
api . ad libertatem proclamare peſſint : id guad et aliorum Ghriftia- 
—— moribus rece>tum eft, Grœnewegen de Leg. Abrogat, in Hollandii, &c. 


den Voet, in the place cited in the preceding note, expreſſes himſelf to the 


lune effect. | 3 8 
705 Gra elin. de Fur. Novifſ: lib. 1. c. f. et Vinn. in Inflit. lib. 1. tit. 3. H. 32. edit. 


H b :/ See Inflit. au droit Franc. par MH. Argou, ed. 1753, liv. 1. 
chap, : A 9 4. 1 ag Ke lib. 1. cap. 5. de imperio berili. See ſeveral 


biker inſtances mentioned in the Negro cauſe in the 13th volume of the Cauſes 
— 2 Kirebner. de Legat. lib. 2. c. 1. num. 233 and after him Bynker/hoek 
Compet. des Ambaſſad. ed. par Barbeyr« c. 15, 3: , Wicquefort's Em- 
or, Engl. ed. p. 468. 2 Decifions Nouvelles, par M. Deniſart, tit. 
Negres— Deniſart mentions, that the edict of 1685 is regiſtered with the ſovereign 
Wel at Domingo, but bas never been regiſtered in any of the French parliaments, 


* 


. frons par M. Deniſa ri, tit, Negres, ſ. 147. 
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the full extent of the original ſlavery. But for the ſake of ſhewing the 
futility of the argument of modification, and in order to prevent a future 
attempt by the maſters of negroes to avail themſelves of it, I will try its 
force, | 

As to the preſuming a contract of ſervice againſt the negro, Taſk at what 
time is its commencement to be ſuppoſed? If the time was before the 
negro's arrival in England, it was made when he was in a ſtate of ſlavery, 
and conſequently without the power of contracting. Tf the time pre— 
ſumed was ſubſequent, the preſumption muſt begin the moment of the 
negro's arrival here, and conſequently be founded on the mere fact of 
that arrival, and the conſequential entranchiſement by operation of law. 
But is not a ſlavery, determined again/t the conſent of the maſter, a 
ſtrange foundation for preſuming a contract between him and the flave ? 
For a moment, however, I will allow the reaſonableneſs of preſuming 
ſuch a contract, or I will ſuppoſe it to be reduced into writing; bur 
then I aſk, what are the terms of this contract? Fo anſwer the maſter's 
purpoſe, it muſt be a contract to ſerve the maſter here; and when he 
leaves this country to return with him into America, where the flavery 
will again attach upon the negro. In plain terms, it is a com tract to go 
into ſlavery whenever the maſter's occaſions ſhall require, Will the law 
of England diſallow the introduction of flavery, and therefore emancipate 
the negro from it; and yet give effect to a contract founded ſolely upon 
ſlavery, in ſlavery ending? Ir is impoſlible, that the law of England can 
be ſo inſulting to the negro, ſo inconſiſtent with itſelf. 

The argument of modification, independently of contract, is equal] 
deluſive.—There is no known rule by which the court can guide itſelf 
in a partial reception of ſlavery, Beſides, if the law of Auel would 
receive the ſlavery of the negro in any way, there can be no reaſon why 
it ſhould not be admitted in the ſame degree as the ſlavery of the villein : 
but the argument of modification neceflarily ſuppoſes the contrary ; be= 
cauſe, if the ſlavery of the negro was received in the ſame extent, then 
it would not be neceſſary to have recourle to a qualification, But there 
is one other reaſon ſtill more repugnant to the idea of modifying the ſla- 
very. If the Jaw of England would modify the ſlavery, it would certainly 
take away its meſt exceptionable qualities, and leave thoſe which are leaſt 
oppreſſive, But the modification required will be inſufficient for the 
mailer's purpoſe, unleſs the law leaves behind a quality the mojl excep- 
tionable, odious, and oppreſſive; an arbitrary power of reviving the ſla- 
very in its full extent, by removal of the negro to a place, in which 
the ſlavery will again attach upon him with all its original leverity (e). 


From this examination of the ſeveral objections in favour of ſlavery in 
England, 1 think myſelf well warranted to obſerve, that inſtead of being 
weakened, the arguments againſt ſlavery in England have derived an ad— 
ditional force, The reſult is, not merely that negroes become free on 
being brought into this country, but that the law of England confers the 
gift of liberty intire and wnincumbered; not in name only, but really and 
ſub/tantiallyz and conſequently, that Mr. Steuart cannot have the leaſt 


right over Sommerſett the negro, either in the open character of a ſlave, or 


in the d:/guied one of an ordinary ſervant, - * 


(2.) In the outſet of the argument I made a ſecond 
queſtion on Mr. Steuart's authority to enforce his right, 
if he has any, by tranſporting the negro out of England. 
Few words will be neceſſary on this point, which my duty 


(2) Point on 
Mr. Steuart's 
authority to 
enforce his 


- igh 
as counſel for the negro requires me to make, in order to e 5 
give him every peſſible chance of a diſcharge from his con- tranſporti 
ement, and not fr n f him out o 
fin , and om any doubt of ſucceſs on the queſtion Fare | 


of ſlavery. 


If in England the negro continues a ſlave to Mr. Steuart, he muſt be 
content to have the negro ſubject to thoſe limitations which the laws of 
villenage impoſed on the Jord in the enjoyment of his property in the 
villein; there being no other laws to regulate ſlavery in this country. 
But even thoſe laws did not permit that high act of dominion which 
Mr. Steuart has exerciſed ; for they reſtrained the lord from forcing the 
villein out of England, The Jaw, by which the lord's power over his 
villein was thus limited, has reached the preſent times. It is a law * 
made in the time of the Firlt William, and the words of it are, probibemus 
ut nullus vendat hominem extra patriam ( JH. 

If Mr. Steuart had claimed the negro as a ſervant by contract, and in 
his return to the habeas corpus had ſtated a written agreement to leave 
England as Mr. Steuart ſhould require, ſigned by the negro, and made 
after his arrival in England, when he had a capacity of contracting, it 
might then have been a queſtion, 
would have warranted Mr. S$teuart in compelling the performance of it, 
by forcibly tranſporting the negro out of this country? 1 am myſelf ſatiſ- 
fied, that no contract, however ſolemnly entered into, would have juſtified 


ſuch violence, It is contrary to the genius of the Engliſh law, to allow 


leaſt applicable to the negro, or any other llave. 
had one of the king's enemies in his cuſtody as a priſoner of war, and to have bed a 


n 
* n * 
8 * 


any enforcement of agreements or contracts, by any other compulſion, 


{2) Nouvelles Deciſions par M. Deniſart, tit. Negres, f 27. | a : 
ſart obſerves, that the edit of 1716, and the eu. of 1738, do _ Ho _ 
have been ever regiſtered by the parliament of Paris, becauſe they are conſidered as 
contrary to the common Jaw of the kingdom.—$re his Neuvelles Deciſions, tit. 
Negres. 6% See Cauſes Celebres, vol. 13. p. 492. {d) Nouvelles Deci- 


(e) This anſwer to the argument of modification, includes a : 
100 that an action of treſpa/; , n anſwer to the ſup 
negro's ſervice, I am perſuaded, that the caſe, iu which that remedy way loofel 
ſuggeſted, was one in which the queſtion was about a negro being out of Englan 
See the caſe of Smith and Gould, 2. Salli 667,—Another writ, hinted at in the 
ſame caſc, is the writ of trepaſ, quare captivum ſuum cepit ; which is not in the 
It ſuppoſes the plaintiff to habe 


right of dctaining him till payment of a ranſom. See Reg. Br. 103, 6. « Salk, 
667. * Wilk. Leg Saxon, p. 229. et cap. 65, Leg. Gulichs, 1. * £ 


This law furniſhes one more argument againſt lawery imported from a foreign 
If the law of as oo did not diſallow tbe admiffion of ſuch 2 8 8 


country. 


would it reſtrain the maſter 


taking bis ſlave out of the kingdom ? 


whether ſuch a contract in writing 


- 


r quod fervitium amiſit, will lie for loſs of a 
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than that from our courts of juſtice, The exerciſe. of ſuch a power is 
not lawful in caſes of agreements for property; much leſs ought it to be 
fo for enforcing agreements againſt the perſon. Beſides, is it reaſonable 
to ſuppoſe, that the law of England would permit that againſt the ſervant 
by contract, which is denied againſt the fave? Nor are great authorities 


wanting to acquit the law of England of ſuch an inconſiſtency, and to 


ſhew;.that a contract will not warrant a compulſion by impriſonment, and 
conſequently much leſs by tranſporting the party out of this kingdom. Lord 
Hobart, whoſe extraordinary learning judgment and abilities have al- 
ſays ranked his opinion amongſt the higheſt authorit ies of law, ex- 


preſsly ſays (g), that the body of a freeman cannot be made ſubject to diftres 


br impriſonment by contract, but only by judgment. There is, however, one 
caſe, in which it is ſaid that the performance of a ſervice to be done abroad, 
may be compelled without the intervention of à court of juſtice; I mean, 
the caſe of an infant-opprentice, bound by proper indentures to a mariner 
or other perſon, where the nature of the ſervice imports, that it is to 
be done out of the kingdom (9), and the party, by reaſon of his imfancy, 
is liable to a coercion not juſtifiable in ordinary caſes. The habeas corpus 
act (i) goes a ſtep further; and perſons who, by contra? in writing, agree 
with à merchant or owner of a plantation, or my other perſon, to be 
tranſported beyond ſea, and receive earneſt on ſuch agreements, are ex- 
cepted from the benefit of that ſtatute; I muſt ſay, that the exception 


g Hob. 61. 


The NN egro Ca e. 


| 


[Arrzxp. 


appears very unguarded; and if the law, as it was previous to this ſtatur 


from the additional proviſions of the ſtatute, and cannot, I preſume, be 
juſtly extended to deprive him of the habeas corpus, as the common lay 


gave it before the making of the ſtatute, 


Upon the whole, the retugn to the habeas corpus in the Concluſſon. 
preſent caſe, in whatever way it is conſidered, whether by 


inquiry into the foundation of Mr. Steuart's right to the perſon and fer. 


vice of the negro, or by reference to the violent manner in which it has 
been attempted to enforce that right, will appear equally unworthy of 
this court's approbation, By condemning the return, the revivaf gf 
domeſtic ſlavery will be rendered as impracticable by introduction from 
our colonies and from other countries, as it is by commencement here 
duch a judgment will be no leſs conducive to the public advantage, than 
it will be conformable to natural juſtice, and to principles and auth. 
rities of law; and this court, by effectually obſtructing the admiſſion of 
the new ſlavery of negroes into England, will in theſe times reflect as much 
honour on themſelves, as the great judges, their predeceſſors, form), 
acquired, by contributing ſo uniformly and ſucceſsfully to the ſuppreſſion 
of the old ſlavery of villenage. 


6% Hob, 134, (5) 31 Cha. 3. 0 3. L 1h! 


did entitle the ſubject to the habeas corpus in the caſe which the alu 
excepts, it can only operate in excluding him in that particular caſe 
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of Fr {7 bis caſe is taken from the ſecond edition of Sir Michae 
of Dodion, Eq. The additional notes and references by 


5. pPaiuarentbeſes.] 
ere, # 5 % . N * : 
han . 


o. WF ADVERTISEMENT. 
[THI 8 cafe, though already in print, hath been thought to deſerve a place in 


uch 
erl ion. It is therefore here inſerted, 55 
Jos MN Fi be aſked, where ” the adjudged caſes on which the author groundeth 


tion be freely confeſſeth, that he hath not met with one, in which the 

47 of . fir 2 — Pure hath directly come in judgment. What 

bil ii to be imputed to every reader will judge. A fit modern 

caſes there art, ol which the legality of the practice may be in- 
| ferred. But the author choſe to ground himſelf on much better 

autharities than inferences from modern reports. r 

I the gaol-delivery holden for the city and county of the city of 

R e ure 2 743. Alexander Broadfoot was adited for the 

murder of Cornelius Calaban, a ſailor belonging to his majeſty's 

in the Mortar Sloop; Evo eee, 

"The caſe was thus: captain Hamwvay, commander of the Mortar Sloop, 
bach a warrant from the Lords of the Admiralty, grounded on an order of 
his majeſty in council, impowering him to impreſs, or cauſe to be im- 
preſſed, ſeamen for his majeſty's ſervice, The warrant expreſly directeth, 
That the captain ſhall not lotruſt any perſon with the execution of it, 

| © hut a commiſſion- officer; and ſhall inſert the name and office of the 


x 


« perſon. intruſted.on the back of the warrant.” 


The Heutenant of the Mortar Sloop, (the only commiſſion-officer on 
board befides the captain) was deputed by him to impreſs according to 
the tenor of the warrant, | | ; A Hb ey 
O the 25th of April laſt captain Hanway, being at anchor in King- 
„% Within the port and county of Briſtol, ordered the ſhip's boat down 
the channel in order to preſs as they ſhould ſee opportunity. But the 
Jeattnant laid in K ingroad, on board with the captain. 0 


4 


* 


Towards evening, the boat came up with a merchantman, the Bremen 


Mor, home ward“ bound, in that part of the channel which is within 
the county of the city of Briſtol, but ſome eagues from K ingroad; and ſome 
1 the ctew went on board, in order to preſs; who being informed that 
oe or two of the Bremens men were concealed in the hold, Calaban, 
with three others of the boat's crew, went thither in ſearch of them. 
Wheteupon- Broadfoot, one of the Bremen's men, (who had before pro- 
eg nim ſelf with a blunderbuſs and piſtols for his defence againſt the 
= g) called out and aſked them what they came for: he was an- 
[7 ef by me fg ot uot « We come for | | | 
Whereupon he cried out, Keep back, I have a'blunderbuſs loaded with 
3 Upon this the others ſtopped, but did not retire.” He 
then cried out, Where is your-lieutenant?' And being anſwered, '* He 
©jz not far biff,“ he immediately fired among them. By this ſhot Calaban 
des killed on the ſpot; and one or two more of the preſs-gang wounded: | 
be cafe being thus, the Recorder was of opinion, that the 
Me ene boat's crew having been ſent out with a general order to in- 
ppęreſi as they: fbould- ſee e and having, in purſuance 
of that order, boarded the veſſel without a proper officer, expreſsly againſt 
oe derms of the captain's warrant, every thing they did was to be looked 
pon as an attempt upon the liberty of the perſons concerned, without 
any'legal warrants and he accordingly directed the jury to find Broadfoot 
guilty of manſlaughter. - But this being a caſe of great eupectation, and 
uncommon pains having been taken to poſſeſs people with an opinion 
that preſſing for the ſea-ſervice is a violation of Magna Charta, and a very | 
bigh invaſion of the liberty of the ſubjeR, the Recorder thought proper 
wideliver his, opinion touching the legality, of bite 17 ſea-ſer- | 
ieez provided the perſons impreſſed are proper objects. of the Jaw, and 
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be Caſe of Preſſins Mariners, on the Trial 7 Alexander Broadfoot, for Murder, 
1 Briſtol, Auguſt 30, 1743. | | pl 


1 Foſter's Reports, publiſhed by bis nephew Michael 
Mr. Dodſon, are diftinguiſh:d by being placed between 


* 


fideration whatſoever, for the ſparing, exchanging, or diſcharging any perſin 
or perſons 22 2 £ to be jars as 4 1 anſwer : 1 n 
Vou are not to intruſt any perſon with the execution of this warrant, but 
a commiſſion- officer, and to inſert his name and office in the deputation 
on the other fide hereof, and ſet your hand and ſeal thereto. ' This warrant 
to continue in force till the 31/4 day of December 1743. And in the due exe-' 
cation of the ſame and every part thereof, all mayors, fheriffi, juſtices of the 
peace, bailiffs, conſlables, headboroughs, and all other his moje * officers and 
ſubjetts whom it may concern, are . hereby required to be aiding and aſſiſting 
unto you and thoſe employed by you, as they tender his majefly's ſervice, and 
will anſwer the contrary at their perils. Given under our hands and ſeal of 


the office of Admiralty the 31ſt day of January 1742. | 
. Cockburn. 


By command of their eo. Lee. 
Lordſhips, J. Trevor. 
Thomas Corbett. 


I do hereby depute A. B. a lieutenant belonging to bis majefly's ſhi the 
Mortar Sloop under my command, to impreſs ſeamen, ſea- 4 4 and 
per ſons "whoſe occupations and callings are to work in veſſels and boats upon 
rivers according to the tenor of this warrant. In teſtimony whereof I have bere- 


unto ſet my hand and ſeal tus day of. | 


The REcoRDR's Argument, 


This queſtion touching the legality of preſſing mariners for the public 

ſervice is a 2 of very great and national importance. On one hand, 
a very uſeful body of men ſeem to he put under hardſhips inconſiſtent with 
the temper and genius of a free government. On the other, the neceſ- 
ſity of the caſe ſeemeth to intitle the public. to the ſervice of this body of 
men, whenever the ſafety of the whole calleth for it. 5 

Before I ſpeak directiy to the point, it will be neceſſary to throw out 
of the caſe every thing which doth not enter into the merits: of the pre- 
r f nos my find... 

We are not at preſent concerned to inquire, whether perſons may be 
legally preſſed into the land-ſervice,'nor whether landmen may be legally 
preſſed Into the ſea · ſervice. The preſent queſtion, I ſay, is not, Whether 
people may be taken from their lawful occupations at home, and ſant 
againſt their wills into a remote and dangerous ſervice; into a ſervice 
they are utterly unacquainted with, and poſlibly unfit for; no; the 
only queſtion at . preſent. is, whether mariners, ,perſons who have freely 
choſen a ſea-faring life, perſons whoſe education and employment have 
fitted them for the ſervice, and inured them io it, - whether ſuch.perſohs 
may not be legally preſſed. into the ſervice of, the crown, whenever the 
public ſafety, requireth it, ne, quid detrimenti re/publica e © RU TIN 
For my part, I think they may. I think the crown hath à right. to 
command the ſeryice of theſe people, whenever the public ſafety calleth 
for it. The ſame right that it hath, to requite the perſonal ſetvice * of 
every man able ta beat arms, in caſe of a ſudden invaſion or formidable in- 
ſurrection. The right in both caſes is founded on one and the ſame prin- 
ciple, the neceſſity of the gaſe in, order to the preſeryation of the whole. . 
It would be time“ very ill ſpent o go about to prove, that this nation 
can neyer be long in a ſtate of ſafety, our coaſt defended. and our trade 
Ne a nayal force equal to all the emergencies which maß 
appen. And how can we be, ſecure. of ſuch. a force? The, keepin —— 
the ſame naval force in time of peace, which will be abſolutely neceſſary 
for our ſecurity in time of war, would. be an abſurd, a fruitleſs, and a ruin- 
ous expen ce. IN | n "4 


| n „ nn A 964+ oo 
The only courſe then left is for the rom to employ upon emergent 


we 


** £ h 


thoſs employed in that ſervice come armed with a, proper warrant for that | occaligns.the tariners, bred. ap in the merchant's fete. 

purpoſes PO „chte mezng the ade ot the pation becometh a nurſery for her havy; 
// ger / ͤ 1 | 204 the. merchant, while be 3s locreaing the wealth, of the kingdom, is ar 
27” Capraith Hanway's warrant with the indorſement. ie lache time training up the mariver for its defence, 4... 4 5 11, 

e 25 „ ern And as for the mariner hiqſelſ, he when taken, into the ſervice of this 
TP Cs +$ FI $E$28%), Wo BEEF IT ; 13 „„ - er BY. or <a { X ; x 3 r 2 f ; > „ oh EW It | * 

the Cliniiniſioners for executing the office. of Lord High Admiral of crown anhy changeth maſters, for, a.time: His ſervice, and, employment 

al Bri:din'and Ireland, &c. and of all his. majeſty s plantations, &c. continue the very ſame; With his adyantage, that the dangers of the fe * 
N Mx 4177 | ad, enemy, are bot ſo great ia the {ervice el the. crown, as in_that of 
4 % | ; | | 1 y 
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Voyage. Hut the merchants Who Near me know, that an impreſs on out- 
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de borne with patience for 1 national calamity. 


derb. with the like focerſs The petition 1s, 


TTL "ok 


+ 'mmons; as having probably begun in that houſe,. weee m_— 
both del k 


350 . 
ice of preſſing is one of the miſchiefs war bringeth with it, But it 
a maxim in law, and good policy; too, that all private miſchiefs muſt 


And as no 


greater calamity can befal us than to be weak and defenceleſs at ſea in a 


time of war, ſs 1 do not know that the wiſdom of the nation hath hither- 
to found out any method of manning our navy, leſs incapvenient than 
©  preffing; and, at the ſame time, equal! 


ſure and effectual. 5 
The expedient of a voluntary regiſter, which was attempted in king 
William's time, had no effect. | 


And ſome late ſchemes I have ſeen appear to me more inconvenient to 


the mariner and more inconſiſtent with the grincipier of liberty, than the 
e, 


practice in — and, what is Rill worſe, they are in my opinion to- 
tall impra icable, . 5 5 | 

| Thus much I thought proper to ſay upon the foot of reaſon and pub- 
lic utility, before I come to Paik directly to the point of law. Which 

T ſhall 8 Te 5 ER Zo { 
| cal to my preſcht apprehenſion, (and I have taken ſome pains 

to inform myſelf) the right of imprefling mariners for the public ſervice 

is a prerogative inherent er, crown, grounded upon common-latu, and 

recognized by many atts of parliament. 5 | 
1. > ont fi uſage not Inconſiſtent with any ſtatute, eſpe- 


cialy if it be the reſult of evident, heceffity, and withal tendeth to the 
ublic 


| fafety, is, 1 apprehend, part of the common-law of Zxg/and. If 
not, I am at a loſs tb know what is meant by common-law, in contra- 
diſtinction to Rarute-law. And therefote it is a great miſtake in this 
cafe, as indeed it would be in any other, to conclude that there is no law, 
becauſe perhaps there may be no ſtatute that expreſly and in terms im- 
wereth the crown to preſs. For the rights of the crown, and the 
ibertj.s of the ſubje& too, ſtand principally upon the foot of common- 
law; though both have been in many caſes confirmed, explained, or aſ- 
certained by particular ſtatutes, Wes: 425 : 
As to the point of uſage in the matter of prefling, I have met with a 
multitude of commiſſions and mandatory writs to 


The Caſe of Prafſmg Mariners, 


at purpoſe conceived 


in various forms; and from time to time directed to different officers, as 


hs — . — — cite one dalf-of chemy but L ll ande- 

your to range them under ſome general heads, and then cite a few. 
Some are for prefling ſhips, | | 
- Others for prefling mariner. 

| 0 1" A ecberd or prelng ſhips and mariners. 


— 1 


I3 ſome, the parties to whom they are directed are requited to make 2 


neral impreſs upon certain great and emergent occaſions, 
| Fn others, they a en 
for ſpecial ſerviccs. 


Some cominiſions, © particularly thoſe ' conferring the admiralty-jurif- 
diction and the rights of admiralty, watrant an impreſs as often as there 
hall be occaſion. | FR | 


Others impower commanders of fleets or ſquadrons intended for cer- 


tain expeditions, to preſs for that particular ſervice. | 

And others impower maſters 

their reſpective yeſſels. - 7 5 
Tus general view will be ſufficient to let us into the nature of theſe 


precedents. And though the affair of preſſing ſhips is not now before 
me, yet I could not well avoid men {ity becauſe many of the pre- 
bedents I'bave met wich und muſt cite go as well to that, as to the buſi- 
net of preſhing mariners; and taken toge 

power N 4 hath eonftanitly exerciſ, 


re ired it. TOE 1 ; F_ 8 
Tuts howeher-muſt be obſerved, that no man ſerved the crown in 


either caſe at his own expence, Maſters and mariners received full wages, 


aud owners were conftantly paid a full freight, But whether the pa 
in either eaſe commenced * the time of preſſing, ot from the time 
apy rene % or ene” EE 


elineth me to think that the latter was the n, 
* bridged by Cotton, is thus; The maſters of hips may be 
Ons 1 paid the of them and their mariners from the day of 


Rot, Parli © their being appointed to ſerve the king.” 'The anſwer is, 
Zul. No. « that taking of ſhips baff not be but” for necelfity, and 


© payment ſhall be reaſonable as Deretofore.” 


9 ; In de face parliament an attempt was made to obtain for owners of 
| hips an allowance for wear and tear in che ki $3 £96 


be M. e petition is thus abridged ; © The maſters of ſhips te- 
Co. © quire an allowance for the tackling of their ſhips worn 

— the king's ſer vice. 88 er ot us OT. 7 

The anſwer is, ** Such allowance bath nor been heretofore made.” © 

” , * That "owners of 

Pula Rl, '< ſhips taken up for the king's ſervice, for their lofſeg in the 

Gai ©. fame; nity be confideredly and that tharigers thay have the 


© like wages as. archers have.” The anfivec it, © ful'be 
Riled in the record the petitions of the com- 


| le petiti tho 
... Theſe petitions, 75 
gin 2 


4 % 4 "©. . * 
\ 1 i 


citations from Certen have been found to agree with the record; 
Made" Hifts of the Rachequer 262: in l, 5, a writ to the ſherilf of exe 
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toa certain number of ſhips and mariners | 
' And in others, they aro ftill farther confined to certain places on the 


r, they ſerve to hew the 
| | over- the whole” naval force 
Oe eos a wad Toi ares, wine te pb re 


o 


. 61 15 yu 5 3 . * '1J | 

Pruete is in Cotton's ® wee e note of f, een an e 2 bh 
nd of the king's anſwer upon this ſubject, in the 57 E. III. which in- 
prides a . che caſe; be » tieion, a8 "ot 
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Io the 2 R. II. an attempt of the ns, + The made and 


| well within liberties as without, as many marinets as ſhould 


\ 
L i — 


[Ab?txy, 


| parliamentary way: for the antient method of paſſing bills was, that the 

matter of the bill was tendered to the crown for the royal aſſent of both 
houſes in form of petitions; and according to the anſwers from th, 
throne, they paſſed into laws or were rejected. 

cannot but obſetve, that when we ſee every branch of the legiſlature 
| ſpeaking of the ſubject of preſſing in the manner they do in theſe peti- 
| tions and anſwers, it is not eaſy to conceive, that the legality of the 
practice was then queſtioned. It is plain at leaſt, that it was in thog, 
early times treated in parliament as an antient and well-kriown ulage, 


I come now to the commiſſions and mandatory writs I ſpeak of, 3 
will vite a few from Rymer's Fardera, out of a great number of the like 
kind which may be met with in that valuable collectien of public records, 

HMilliam Barret, commander of the ſhip Julian, had a com- 
miſſion to make choice of and take up in the.counties of Kent, 
Eſſex, Surry, and Suſſex, as well within liberties as without, 
] 36 mariners, and to put them on board his ſhip, in order to 
proceed with the Prince of Jales on an expedition to Gaſcomy+, 

The like commiſſions were given at the ſame time to the 
commanders of ſeven other ſhips for manning their teſpective 
veſſels for the ſame ſervice. a 

There is a commiſſion to Jahn Orewell, one of the King's 

tents at arms, to arreſt and take up 60 able mariners in 
the Thames and Madtony and parts adjacent, as well within 
liberties as without, and to cauſe them to be at Sandwich 
within 15 days for the King's ſervice. 
| T0 Elingham, a ſerjeant at arms, is impowered to arreſt 
and take up in the counties of Semerſet, Glouceſter, Briftol, 
| Devon and Cornwel, and in Seth Hal, as well within li- 
| berties as without, ſo many ſhips, barges, and other veſſels, 
and alſo mariners ſufficient , for manning them, as ſhould: be 
found ſufficient for an expedition to Ireland under the king's 
uncle the duke of Gloucgſler. And all ſheriffs, mayors, bailiffs, 
maſters of ſhips and mariners are required to be affiſting to him 
in that ſervice. AGO nM n j 
In the ſame year the like commiſſions. iſſued to two other 
ſerjeants'at arms for the ſane ſervice, in Yates, Ireland, Lan- 
hiv and Chefhiret. | | 
Jobn King/t1n, commander of the ſhip Katharine, is com- 
mithoned. by himſelf or deputies to arreſt and take up, as 3 fl. V. 
(9Rym.238,) 
(See alſo 
9 Rym. gr, 


104, 144, 
310.) 


29 E. III. 
(Am. 87; 
Ad Eligen. 
dum & Ca. 
piendum. 


(Rym. 376) 


1 R. II. 
(7Rym.196 ) 
Ad Areſtan. 
dum & Ca. 
piendum, 


1;5R.11, 
(7Rym. 718.) 


(See alſo 4 
Rym. 195,. 
391, 453, 
501, sog, 
$0b, 509, 
789, 839) 


- 


(7Rym,718,) 


| be. neceſſary for manning his ſhip, and to put them on board 
for the king's ſervice... And all ſheriffs, thayors, &c. are 
required to be aſſiſting to him in that ſervice, | — 
Nr went at 9 to ſix 8 of 
other veſſels, for manaing their ive veſſels in the ſame 
manner, and for the — "eric REES 3 ' — 
A mandatory writ iſſued directed to Thomas College ſerjeant 
at arms, and to Ralph Ingoldeſoy, and to the cuſtomers of the 
port of 8 of ever 2 thence to South- 
amption, requiring them to arreſt a e up for the king's ſervice all and 
Gngular ſhips, bargen, and other vellels capable of tranſpott- (See % 
ing men or horſes, of what burden ſoever; and alſo all ma- 1r0Ryn. 
ſtors and mariners who could be found in any of the ports 449 $35), 
mentioned before, and to put the ſaid maſters and mariners on board 


(gRym,239,) 


21 H. VI, : 
(11Rym,41,) 


l particular mips to preſs for manning | the ſaid veſſels for an expedition to the dutchy' of Aquitain ; any royal let» 


ters. of licence thantofore granted to any pet ſon or perſons, or any other matter 
notwithſtanding : and all ſheriffs, mayors, Lo ered Modes are requir« 
ed 10 beaſlifting to them in that ſervice. 
At the ſame time the like writs iſſued to the cuſtomers and 
other officers of almoſt all the port-towns in the kingdom. 
bdere is a commiſſion-to the thaſter and purſer of the Mary . x Iv 
Fran. impowering them to arreſt and take up, as well with- (i Kym. 
in liberties as wichout, whereſoever they could be found, as 343. 
many mariners as ſhould be ſufficient for manning their veſ- 


0 1Ryni.23,) 


ſel, and to put them on board at the king's wages and for _ 
J ĩ etronne $a lo yaedii ade eee 339.) 

At the ſame time the like commiſſions iſſuẽd to four other (12 RYm. 
maſters for mann ing their reſpective ſhips in the ſame manner. 4 
Nan K us, nr RTE Cleft 5 12 
Te like commiſonsito.maſters,of 6x veffels. J B . 

p The like to eleven maſters in the ſame form. Ys 


Ie flow mention u few ptecttieties of another fort ; which, 20 r. lr. 
becauſe” they relate in great meafure'ts one and ſame ſervice, ( Kim. 
T wilt plice together, to avold as much as polfible a needleſs 2 


ral cammitſſions conferring the whole admiralty-juri@diQion with the 
rig of adimirakey, whetlrer de ons perlen under the Riſe of H 


ol h Admiralof Znglandcame in uſe. 
As de the ſpecial commiſſions, fir an Barde vi) me 2 
pointed admiral of a Reet then intended to be Arts] out; his Gael la 
commiſton * veret him among” other things to. make 
clivie&df and tab up for ene King's fervide 1 futelent Num- 
ee einn bob —_—— A 
that, andy paint wd. Shai fac itihers who Thould be dil 
he fort? Pilbuybiyalt 


chief of the fleet and army then intended for an expedition to 


Francs he bath: the: fametpowers-withiregard te the wün- „ 
ang Gott es he 0 Bordbiph ads ti 


"4 


"SY © ERS. 


for the like ſervice ; facing 50 nautas e. E. u. e Ch 
& | Tex the editor's 20te at the end of thi arpuent) 5 


4 
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ee 


1 os. 
1044 Wis appbinted commander in 


n. vun, 


EZ 


S Ga 


AF 


mentioned. 


Far 
Mar. 


ay commiſſion in the latter part of that reign. But that matter is ſuffici- 
| lick commiſGons, 


— Sir Robert Poyntz is appointed to command the fleet in the 
ia abſence of the lord Willaughby, and hath the ſame powers 
5 with regard to manning the fleet. , | 
Sir Martin Frabuſber had a commiſſion, which, after re- 
Re Citing that the command of a ſmall ſquadron intended againſt 
the Spaniards in the W:/ Indies had been given to him, goeth 
pn thus: We therefore let you to wit that we have authorized and ap- 
ted, and by theſe preſents do give full power and authority unto 
' the (aid fir Martin Probufher, and to his ſufficient deputy or deputies, 
 whereſocver he ſhall have need, to preſs and to take up for our ſervice, 
+ to the furniture of ſuch ſhips as are committed to his charge, in any 
6 place upon our coaſts of England or -Treland,. any mariners, ſoldiers, 
nete, or other needful artificers:“ and then requireth all juſtices 
and other officers to be aſſiſting to him in the premiſes, 
I would not be underſtood to ſay, that all commanders of fleets or 
faiadrons for ſpecial ſervices have had the fame powers as thoſe J have 
The truth is, the greater number of theſe ſpecial com- 
ens, which I have met with, and thoſe too of the lateſt date, ate 
dent as to that point. | Thanh 
I come now to the general commiſſions conferring the whole admi- 
—_— and the rights of adiniralty. ; Wig Me: 
And thoſe I have met with, though I apprehend they all agree in ſub- 
flance with regard to the preſent queſtion, yet differ a little in point of 


10 k. 111, In the foth E. III. and in the 12th of the ſame reign, the 
m 727.) admirals 2 at that time there were two, one for the north, 
164.7 the other 
"$3,84.) well within liberties as without, able-bodied men fit for the 
Lights ; ſervice, and to put them en board the fleet, The word 
Fligendi, made uſe of in theſe commiſſions, is the word uſed to the ſame 
| about that time in all the commiſſions for preſſing for the land- 
ſervice; which was then likewiſe practiſed. You have the word in re- 
lation to the land- ſervice in the ſtatute of the 18 E. III. Stat. 2. c. 7 
« Men of arms, hoblers and archers, chofen to go in the king's ſervice 
ont of Eng/and, ſhall be at the king's wages from the day that they de- 
part out of the counties where they were 41 6%, till their teturn.“ 
* In-the goth E. III. the admirals* commiſſions, with regard 
to this mattef, run thus, Menon naves & naviculas putryinas, 
. © git mae yo cujuſeumque portagii fuerint, gudtirns neceſſe , 
i furrit, congreganui; & marinarids & alios pro navibus & naviculis illis ne- 
eleriot eligendi, capiendi, & in eiſdem ponendi; & hujuſmodi murinarios 
© qui rebelles-uel tontrarientes fuerint in hac parte, debit? compeſcendi & 
a & omnia alia, que ad officium admiralli pertinent in 
Hao PARTE, faciendi & exercendi ; ptout de jure & ſecundum legem 
„ maritiniach fuerit faciendum.” ent F 
And all ſheriffs, mayors, bailiffs, miniſters, owners of ſhips, maſters 
n tnariners;arerequired to be aiding and affiſting to them in the premiſes. 


1 ” The admirals“ commiſfions run exactly in the ſame 


U Rym, 127 , 
125.) 57 


e form. as ee eee e a 

5 * doth 75% of Lanceffer's commiſſion of high ad- 

* 10 80 goth the earl of Warwict's commiſſion of high. ad- 
VIII. doth che duke of Richmind's. 


ſingulis navibys et nauitull: 


Hals guerrinas quam guaſouthghe alias naves & navicu 


is ſe va) 

| a libertates quam ex 
Wan, capienidum, areflandum, drputandum & affign 
ad exrquendum- omni a & fingula 475 


0 


a e I dt had u chien of High adriitdl in 
e 
And ſd had the duke of Fukingban®, 

And now, when I conſider theſe: precedents, not fetched 

ime. from durk, remote; and unſettled times, but running uni- 

— orm 

ing to che 


55 


3, 


accounted for towards the end of this argument, 

The High Admirals fince the, Reſtoration have b Nee for 

| then; in as fulſt'a manner as in zn of the es ons 

Wein the ſatne terms wh lord SeyMour'y ſecond commiiſion, 
ers 


con- 
fe Cited 
af Siri 
feeprefs bath been offered, it hath been by Warra 
8 High Admiral. But when that office hath been put in commiſſion, the ſame 
wee bath been conſtantly carried on by warrants from the Admiralty-board, 


en the Trial of Alexander Broadfoot, for Murder. 


ing, prefling and taking up, mariners, and putting them on board for 


—_ 


or the weſt) are impowered to make choice of, as | 


e +) In the ſame pes the lord Some, had another common 
6173 in fuller terms, with all the juriſdictions and rights of admi- 


35 


the public ſervice :---when 1 conſider theſe precedents, with the practice 
down to the preſent time, I cannot conceive otherwiſe of the point in 
queſtion, than that the crown hath been always in poſſeſſion of the pre- 
rogative of preſſing mariners for the public ſervices Which preroga- 
tive hath been carried into execution, as well by virtue of ſpecial com- 
miſſions, iſſued as the exigeney of affairs required, as by the perſons 
who from time to time hays been intruſted with the whole admiralty-ju- 

And indeed the words, touching the manning the fleet, impowering 
the admirals to do and execute all other matters and things touching 
that ſervice which belong to the office of admiral, ſeem to imply either that 
thoſe powers were deemed to be inherent in the office, or that they had 
been conſtantly by expreſs words in the commiſſions annexed to it, 

Io this purpoſe I will mention a very remarkable tranſaction in the 
parliament of the 7th and 8th H. IV, 

-Complaint was made in parliament, that "the ſea-ſervice had been 
greatly neglected, end that depredations were daily committed. To 
remedy this evil a very extraordinary expedietit was offered, to which 
the neeeſſity of the king's affairs obliged him for the preſent to ſubmit, It 
was, that 5 naval force of the kingdom ſhould, for a time, be put un- 
der the direction of the merchants themſelves, 

Accordingly an act paſſed, that the merchants ſhould have the keep- 
ing of the ſeas from the firſt day of May 1406 to Michdelmas 1407: and 
to defray the expence of. this Kiez they were to be intitled dy writs of 
privy ſeal to certain duties mentioned in the record, as I find it abridged 
by Cotton. 3 Cott, 482, 

Among other proviſions touching this matter, it was {$53 var 
enacted, that the merchants ſhould name two perſons,” one Iv. No, 19, 
for the north and the other for the fouth, who by com- to No. 26, 
miſſion ſhould have the like powers as other admirali have had, . 

In purſuance of this act, Nicholas Blackburn was named by the mer- 
chants for the north, and Richard Cliderow for the ſouth. 5 
One might reaſonably hope, that no powers deemed illegal or oppreſ- 
ſive, no powers hurtful to trade or grievous to the mariners, ſhould be 
inſerted in the commiſſions of admirals nominated by the merchants ; 
but it happeneth that Blackbury's commiſſion is extant, and runneth in 
the 5 words of thoſe I have cited from the 5oth of E. III. to the 19th 
of . I, 

You have it in Rymer. It reciteth the act of parliament, 1%. 439, 
and that Blackburn had been nominated by the merchants 
for the north, and then goeth on in the uſual form impowering him to 
make choice of, take up and put on bvard ſuch mariners and others as 
ſhall be found neceſſary for the ſervice, and to puniſh and chaſtiſe ſuch 
as ſhall be diſobedient and refractory in that behalf. 

The commiſſion. was to continue as long as the merchants ſhould have 
the keeping of the ſeas ; which indeed was not long: for before that par- 
liament roſe, this novelty came to an end, the merchants were eaſed of a 
ſervice they were found to be very unequal to, their admirals' commiſ- 
ſions dropped, and the whole direction of the marine returned to its 
proper channel. | Wy | | 
I think it may ſafely be inferred from this tecord, that in E G 
the judgment of thoſe times, and in a goncern of the mer- {Cott 465; 
chants * the practice of manning the navy by the 
methods mentioned in theſe commiſſions was eſteemed to be neceſſary for 


the ſervice, and a branch of admiral juriſdiction t. 


4 romp ow to the ſtatutes which ſpeak of this matter, 

nd 1 do admit, that I know of no ſtatute now in force, which di- 
realy and in expreſs. terms impowereth the crown to-pteſs mariners into 
the — oY admitting that the prerogative is grounded on imme- 
morial uſage, I know of no neceſſity ſor any ſuch ſtatutes for let it be 
remembered, that à prerogative grounded upon genetal immemorial uſage 


> 
% 


not inconſiſtent wi Oi qt nor repugnant to the public wtility, 
he law We 


is as much part of t of England; as ftatute-laws: You will 


| pleaſed to carry this obſervation too along with you, that the ſtatutes, 
which mention preſſing as à practice then: ſubſiſting and not diſallowed, 
are at leaſt an evidence of the uſage, if they go no farther, I mean if they X 


do not amount to a tacit approbation of it. 5 ene e aft 
For it is hard to conceive, that the legiſlature ſhould frequently mon- 
tion a practice utterly illegal, and repugnant to the principles of the 


conſtitution. as ſubſiſting, without ſome. mark of diſapprobation; - 
The firſt RAE I 1 — —92 with is that 3 R. oy SANS 
at. 1. C., 4. It is an act againſt mariners deſerting the EN. 
ervice; not td be DN with ia - IE _ of the 5 1 

Statutes at Large, which give us only the title of this ct, with a note 

ow it is acres by he uh H VI. and 5th Blew, | » . 

It is however {ti 


ane e under title 


er title Aoriner No, 1. My Wocth 
hath likewiſe inſerted it in his abridgment under title Seaman No. 
% you the words of he act as far 4s-Conecrneth this point, as 
nd it in an edition of the Statutes ut Large + ending with the laſt year 
of H. I. un becauſe that divers mafiners after that they be ars 
© refled and retained for the king's ſervice upon _ ſex in defencę of t. 
© realm and thereof have received their wages, do flee out of the ſaid ſer- 
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© vice without lice 
ad ekkabli 
of orders made. 
hath req tired,” * 
piriiarhetit 
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tutes; and in every edition antecedent tv Puten e in 16:8. (It is now printed in. q 
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jetted to the penalties of the act, if no mariners 


egalit 
| and utility: ef duch commiſſions, ind chat theſe” people are the off 
of them: otherwiſe why are they ſubjected even to the lighteſt pyniſh- 


were well underſtood, and moſt gloriouſly aſſerted. 


| bins oue poo boys do den in the merchants Frvice; un 
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forth ſhall do in ſuch manner, ſhall be holden to reſtore to our ſaid 

- © fovereign// lord. the king the double of that they have taken for. their 

- © wages, and-nevertheleſs hal! have one year's impriſonment without 
being delivered by mainpriſe, ball, or by other way? 

Ihe act then goth on to direct how fugitive mariners ſhall be appre- 

_ - hended'-antl dealt with ; and concludeth with this clauſe: And like 

e 4. puniſhment ſhall be made of ferjeants' of arms; maſters of ſhips and 

all others that ſhall be attainted before the admiral or bis lieurenant 

© aforeſaid, that they have any thing taken of the ſaid mariners for to 

_ © ſuffer them to go at large out of the ſaid ſervice after that they have 

been arrgfted forthe ſame ſervice,” DRESS OT Tag Af. 

. 1 You will be pleaſed to obſerve, that the word arreſt, twice uſed in this 

207 is made uſe of in the precedents I cited of the iſt and 


N *x5th of this very reign, and in moſt of thoſe of later date : 


[A>xxy, 


be, tranſmitted by the collectors of the reſpective ports to the Admiral, 
and that thereupon ſuch protections ſhall be made for ſuch apprentice 
without fee or reward. | ; | 
And, for ehcouraging other per ſons to bind themſelves ap- 
prentices in the merchants” ſervice, it further enacteth, that 
perſons ſo binding themſelyes thall not be c:mpelled or impreſid into 
the ſervice of the crown for thrie years from the time of ſuch bindin, 
and that, upon cer:ificates of ſuch binding from the Collectors of the 
reſpeclive ports, the Admiralty ſhall grant protections without fec or reward 
And, for encouraging the coal-trade, it farther enacteth, "TY ; 
that during the war there ſhall be allowed to every veſſel em- 125 
ployed in that trade, beſides the maſter, mate, and Carpenter, one 
able ſeaman for every one hundred tun of the veſſel, not exceeding three 


hundred tun, free from impreſſing. 


SQ, 16, 


* 


1 


F . . 4 ; rer ns. The 4th & 5th of the late queen reciteth that clauſe in 

749, 8399) it is likewiſe uſed in ten other commiſſions in the ſame reign 4.0 5 | | 

touching this very ſervice, all likewiſe directed for execution to ſerjeants the act of the 20 8e 30, which exempted voluntary appren- 7 Lune 
3 ; tices for three years, and faith, * Whereas ſuch exemption 


at arms, which for brevity-ſake T have omitte. 
So that if it be aſked, ho are the perſons ſubjected to the penalties of 
this act, it muſt be anſwered, mariners arreſted and taken into the ſer- 
vice by virtue of commiſſions from the crown, in caſe of their deſertion; 
- and ſerſeants at arms, maſters of ſhips and others executing ſuch com- 
- miſſions, who for lucre ſhall ſuffer them to go at large after ſuch arreſts. 
- -— Mariners'indeed were not ſubje& to the penalties of this act, unleſs 
+ they had received wages. But might not a mariner fo arreſted have rea- 
. ſonably-ſaid, *I was compelled 7 law into the ſervice, I did my duty 
while 1 continued in it, an 
might not a mariner have ſaid this, and much more upon a ſuppoſition of 
tte illegality of an impreſs ? Certainly he might. But you ſee mariners, 
though taken into the ſervice by compulſion, are by this act made liable 


to pecuniary, and corporal puniſhment too, in caſe of deſertion “. This | 


doth more thun imply the legality of ſuch compulſion. 
It may poſhbly be obje | 
and that a retainer implieth a mutual contract for ſome ſervice to be done. 
It may, when it ſtandetk alone, have received that ſenſe in modern lan- 
5 guage, but in ſtrict propriety it meaneth nothing more than the taking a, 
perſon into ſome ſervice; and is in truth the act only of the perſon re- 
taining or taking. And therefore when I ſee the word retained connected 
with one, which hath no other meaning in the Engliſb tongue than what 
carrieth with it the idea of compulſion, I cannot conceive that the legi- 
Nature, f. 8 
than perſons: taken into the ſervice with their own conſent. 
That there was a practice then ſubſiſting of taking mariners into th 
| ſervice by e eannot be denied: the parliament could not be ig- 
norant of it. Is it poſſible then to imagine, that they could uſe a word 
which manifeſtly ſignifieth compulſion, and yet mean nothing more than 
- mutual contract? Beſides, it cannot be conceived, that ſerjeants at 
- arms, who, as I before obſerved, were the perſons about that time uſually 
employed in the fervice of preſſing, could be expreſiy and by name ſub- 
j | der Facts" as voluntarily 
entered into the ſervice were comprehended in it. 
8 Ihe next act is that of the 2d & 3d. Pb, and Mar. which 
Na _— a penalty on watermen plying between Graveſend and 
N - "Windſor, who, to ſpeak in the language of the act, in the 
time of preſſing by commiſſion for the ſervice of The crown upon the ſea, 
do willingly and odſtinately withdraw, hide and convey themſelves into 
ſecret places and out- corners; and after,” when ſuch time of prefling is 
over-paſſed, return to their employments. | 


8 


| his proviſion, it is true, extendeth only to watermen on the Thames, | 
and may be conſidered as one of the many wholfome regulations thoſe. 
aus Henri E brought under by this act: and it is mentioned 
.in that light in an act paſſed in the late queen's time. But 
ga ctꝗ the ſame time it ſheweth, that commiſſions for preſſing 
were then in uſe. And, in my opinion, it likewiſe ſuppoſeth the 


ment, ſor abſconding at the time of the execution of thoſe commiſ- 
9 OUT ie 261590414 Rug 
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\ The acts which come next- to be conſidered d are ſome made ſince the 


Revolution ; a moſt auſpicious period! when the principles of liberty 
Theſe are the 5th & 8th'of king Niliam, the 2d & 3d and the th K 
$i of the r e eee ee 1 
„die firſt is mtc tn af fir the increas aud encourire 
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my earned the wages I received ;* | 


„ that the word retamed is uſed in the act, 


rſons arre/ied and retained, ſhould mean no other, 


for three years, which was intended for the encouragement of landmen 
„to bind themſelves, hath been manife/tly abuſed for the exempting and pro. 
* tefting of ſeamen from the ſervice, to the great hindrance and prejudice of ber 
6 majeſty's ſea-ſervice: Be it therefore enacted and declared, that no per- 
« ſon or perſons of the age of eighteen years ſhall have any excmption 
or protection from her majeſty's ſea-ſervice, who ſhall have been in an 

ſea - ſervice before the time they bound themſelves, any law or ſtatute 
© to the contrary not withſlanding.“ + RE 


— — 


Let us now take a ſhort view of theſe acts. | 
_ "Perſons under certain ſpecial qualifications are exempted from being 
impreſſed. >> | K Ps 
Io that end, in one caſe, licences are to be granted by his majeſty or 


from the Admiralty, but under proper cautions to prevent abuſcs. 
In other caſes, certificates are to be returned from the chief officers of 


out ſuch exemption, 


1 4 A 


And the N proyiſions the legiſlature hath made to prevent abuſes 
with regard to theſe exemptions, attended with a plain, full and expreſs 


ſervice... 


parliament. 


Againſt what I have faid.it hath, been objected, that the practice of 


11 ng is inconſiſtent wich the liberty. of the ſubject, and a breach of 


-  F readily admit, that an. impreſs is a reſtraint upon the natural liberty 


a private miſchict: as. I 
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by law for the ordinary ſea-ſervice. 


* Jooked into all thoſe acts. 
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oF 
| tend, 
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it 44 In a ſimilar caſe, I mean the practice of preſſing ſoldiers 
inks, for foreign ſervice, there are ſtatutes of an carly date, which 
6 11 . 5. I conceive, were intended againſt it; though it was practiſed 
„ long afterwards, But thoſe acts extend only to the caſe of 
wrefſing for the land-fervice, not a word do I find in them touching the 
Eaſervice. One reaſon of the difference, among others, may be, that 
he land-ſervice was thought to be ſufficiently provided for in ordinary 
paſes by the military tenures z and extraordinary caſes, caſes of neceſ- 
ſity, ſuch as that of a foreign invaſion, were expreſly excepted, In thoſe 
eaſes, ſaith the 1 E. III. it ſhall be done as in times p; which we know 
was by commiilions of array; whereas no competent proviſion was made 
There were no naval ſeryices due to 
the crown, except thoſe of the cinque ports and a very few others; 
Which, all together, were too inconliderable to be mentioned, and bore no 
fart of proportion to the common exigencics of the public in time of war, 
But there is another objection, which deſerveth to be conſidered. It is, 
that temporary acts have from time to time been made, authorizing 
the preſſing mariners for the ſea-ſervice; from whence it is argued, that 
the legiſlature, which is ſuppoſed to do nothing in vain, would not have 
given thoſe powers for a time, if the king by his prerogative could have 
provided for the ſervice without the aid of ſuch temporary acts. | 

The gentleman who had the care of publiſhing lord thief 

Vol, 979 juſtice Hale's Hiſtory of the Pleas of the Crown referreth to 
Pang ſeveral temporary acts made in the late queen's time, autho- 
tizing, as he ſuppoſeth, the preſſing of ſoldiers and mariners., I have 
[I hey are ſolely for preſſing ſoldiers and ma- 
tines; not a ſingle word that concerneth the preſſing of mariners do I find 


in any of them. 
There was indeed an act made in that reign for compel- 


pg Anne, ling mariners into the ſervice, by methods which, it was then 
- ai ; thought, the prerogative alone could not warrant, To that 


end it authorized and required juſtices of the peace, and other magiſtrates 
to cauſe privy ſearches to be made from time to time for mariners, who, 
as the act expreſſeth it, did lie hid, withdraw, and conceal themſelves, and 
to deliver them when apprehended to conductors for the ſervice of the 
erown; and cohſtables and other officers were, by warrants from the 
magiſtrates, to make privy ſearches by night, and were impowered to 
enter houſes and open doors in execution of ſuch warrants, and were re- 
quired to give an account of their proceedings from time to time to the 
magiſtrates on oath, and, in cafe of negligence or remiſſneſs in the pre- 
miles, were ſubjected to pecuniary puniſhments, This is the ſubſtance 
of the firſt nine ſections of the act; which ſections, continuing in force 
only till the firſt of March 1706, are not ptinted in the later editions of 


tze ſtatutes at large. 


But it cannot, I conceive, be inferred from the new powets given by 
this act, that an impreſs by commiſſion from the crown or by, admiralty- 
warrants, which was practiſed at that very time, was illegal. All that 
can be inferred is, that the ordinary methods then in uſe were found ipef- 
ſectual; and therefore the legiſlature had, for that time, recourſe to an 
extraordinary one, for compelling into the ſervice thoſe, who could not 
be come at by the ordinary methods; thoſe, who, in the language of the 
aft, lay hid, withdrew, and concealed themſelves, And to that end, civil 
magiſtrates and civil officers are required and authorized to do, what, in 
the judgment of the legiſlature, without the aid of that act, they could 
hot hive done, or at leaſt were not compellable to do. wy 
And whoever readeth and conſidereth the 19th and 18th ſections of 
- this act, which I have already cited to another purpoſe; will hardly con- 
teive, that that parliament had any doubts concerning the legality of an 
Impreſs by the ordinary methods of law. | 
| „Indeed the temporary acts of the 16th and 17th of Car. I. 
| ** come directly to the point. They authorized an impreſs by 
| - og admiralty-warrants for a limited time. And had temporary 
acts of that kind been frequent, or had the practice of preſſing been 
diſcontinued from the time of Charles I. unleſs when revived by ſubſe- 
quent temporary acts, I think what hath been faid upon the foot of anti- 
ent precedents could, after all, have had very little weight. For I freely 
declare, that antient precedents alone, unlefs ſupported by modern prac- 
tice, weigh very little with me in queſtions of this nature; I mean, in 
:queſtions touching the prerogative. But we all know, that the practice 
of preſſing by admiralty-warrants hath continued, now, near a century 
Ince the expiration of thoſe acts of king Charles I. without one ſtatute of 
"the like kind to authorize it. 2 
Theſe acts of king Charles I. do indeed ſhew, that the prerogative of 
preſſing mariners into the public ſervice was at that time doubted of. And 
Whoever conſidereth the peculiar circumſtances of that time, when the 
prerogative had in too many inſtances been carried to great lengths, and 
when the nation was at the very eve of a civil war upon the ſubject of 
liberty and prerogative, and conſidereth withal that a naval force muſt 
in all events, as things then ſtood, be provided ;——whoever, I ſay, con- 
fidereth theſe things, will not wonder, that the 2 of preſſing 


 -mariners ſhould, at that very critical time, be called in queſtion; or 


that, in order to procure an univerſal ſubmiſſion to a meaſure neceſſary at 
that time, the authority of parliament ſhould be called in, in aid of the 
prerogative. os : | I 2 | | 

"x There was a temporary act made in this very ſeſſion for 
preſſing for the land- ſervice. It reciteth that a rebellion was 
on foot in Jre/and, and then declareth, almoſt in the words of 1 E. III. 
before cited, That by law no man is compellable to go out. of his county to ſerve 
s ſoldier, except in caſe of neceſſity of ſudden coming of Arange enemies into 
the kingdom, or except he was bound thereto by tenure, 0 
F It is worth obſerving, that no ſuch declaration ſaving the rights of 
the ſubject is to be found in any of the acts of this ſeſſion for preſſing ma- 
Tiners. _ the different penning of theſe acts, made in the ſame ſeſ- 
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ſion, and touching caſes of ſo ſimilar a nature, ſtrongly intimateth, that 
the poirit was not, even at that critical time, thought equally clear in 
the one caſe as in the other, | 
gard to the different penning of all the acts of the late queen for prefling 


The ſame oblervation occurteth with re— 


ſoldiers and marines, and of that ſor prefling mariners; the former de“ 
clare, that it was neceſſary at that time of war that ſoldiers and marines 
ſhould be raiſed by the methods preſcribed in the atts, * by common con - 
ſent and grant in parliament.“ Theſe ate the words of the acts, and they 
are the very words made ule of to the ſame purpoſe in the 25th E. III. 
already cited, The latter, without any ſuch declaration, barely im- 
powereth and requireth magiſtrates and other peace officers to make 
ſearch for and apprehend mariners, who then lay hid, wichdtew ane 
concealed themſelves, and to ſend them into the ſervice, 
Lord chief juſtice Hale, in his Hiſtory of the Pleas of the , 
Crown, ſpeaking of the legality of prefling, which he indeed ? *** 
ſeemeth to doubt of, faith, * He that looks upon the acts enabling preſ- 
* ling of ſoldiers and mariners for foreign ſervice upon or be- ne chapters 
6 yond the ſea, namely 17 Car. I. c. 12, 25, 26. may think are miſnum- 
© that thoſe times made ſome doubt of it. But of this,” ſaith Þered. they 
he, I deliver no opinion.“ n 
That l-arned man, you ſee, catrieth the inference from theſe tempo— 
rary acts no farther than to render the mattet doubtful 5 and ſo he leaveth 
it. But had he lived to ſee the practice of preſſing mariners continue 
near a century longer, and eſpecially had he ſeen this practice treated by 
the legiſlature in the manner the acts made fince the Revolution treat it, 
think what was then but matter of doubt would have now appeared to 
him in a diffetent light. I confeſs it doth ſo to me; For rights of every 


kind, which ſtand upon the foot of uſage, gradually receive new ſtrength 


in point of light and evidence from the continuance of that uſage; as it 
implieth the tacit conſent and approbation of every ſucceſſive age, in 
which the uſage hath prevailed, But when the prerogative hath not only 
this tacit approbation of all ayes, the preſent as well as the former on its 
ſide, but is recognized, or evidently preſuppoſed, by many acts of par- 
liament, as in the pref-nt caſe 1 think it is, I ſce no legal objection that 
can be made to it. | 

I make no ap.logy for the length of my argument, becauſe I hope the 
importance of the queſtion will be thought a ſufficient excuſe for me in 
that reſpect. For it is no more nor leſs than, whether the only effectual 
method yet found out for manning our navy in time of war, for raiſing 
that number of mariners which the leg iſluture from time to time declare to be 
neceſſary for defending our coaſt and protecting our trade,—whether this 
method be legal or not. This | fay is the queſtion, And therefore [ 
could not ſatisfy myſelf without entering as far into the merits of it as 
I could, | 

And I have delivered my opinion upon it without any reſerve, 


. LOA 
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NV. B. The authorities for prefling mariners for the public ſervice; 


| to be found in Rymer's Fædera, are ſo numerous, that the learned author 


purpoſely left many of them uncited by him. To ſome of thole in the 
| reigns of Richard Il. Henry V. Henry VI. and Edward IV. I have refer- 
red in the margin of his argument. But as amongſt the commiſſions and 
mandatory writs cited in pages 162 and'163, he hath given none which 
were iſſued in the reign of oy IV. I think it not improper to take par- 
ticular notice in this place of two commiſſions granted in that king's 
reign. The firſt of them was iffued in the 12th year of his reign ; and 
being à remarkably ſtrong authority for the practice, it deferves to be 
here tranſcribed, It is in the following form. 


WE. dilecto fibi Roberto Spellowe ſervienti ſus ad arma, ſa- $ Ryni, 500, 
Scias quod aſſionavimus te, tam ad omnes et ſingulas naves, bargeas, et 
balingeras, ac alia vaſa portagii triginta doliorum et ultra, in quibuſcumque 
portubus et locis regni noſtri Angliæ inveniri poterunt, gram ad tot ma- 
giflros et marinarins, quot pro gubernatione nauium, bargearum, balingera- 
rum et Vaſorum prædictorum neceſſarii fuerint, infrd libertates et extra, pro 


et uſque portum civitatis naſiræ Londonig, : 
Ad proficiſcendum nobiſcum in propria perſona neſira in preſenti viagis naſe 
tro verſus partes tranſmarinas, | | 
3 8 


Et ad omnes illus quot in hac parti contrar ies inveneris 4 rebilles areſtau- 


i 


dum et capiendum, et priſonis naſtris mancipandum, in eiſdem moraturos quouſe 
ay corum deliberatione aliter duxerimus ordinandum ; | 
Et ideo tibi præcipimus quod circa præmiſſa diligenter intendas, ac ea faciat 
et exequaris in forma predifta : 3 
Damus autem uni ver ſis et ſingulis vicecimitibus, majoribus, ballivit, conſſa- 
bulariis, miniſſrit, poſſeſſoribus, magiſtris et marinariis navium, bargearum, et 


noftris, tam in fra libertates quam extra, tenor pritſentium, flrmiter in man- 
datis, quod tibi in execution: præmiſſorum pareant, obediant, et intendant, 
prout decet. "Oe (> os 
In cujus Se. , 5 g 6 ; 
Tie Rage apud Wiſtmonafterlum Tettio die Septembris. 
| Per ipſum ragem. 


By the other, which iſſued in the 13th year of the ſame. 178. Fo 


reign, John Drax; a ſerjeantat arms, is impowered, by him- 


ſelf and his deputies, to arreſt and take up vne hundred mafiners in the 
county of Suffolt, one hundred in the county of 1 thirty in the 


county of ex. And all ſheriffs, mayors and other officers afe required 
to be afliſting to him in that ſervice. Dobson.) | 


denariis tloflri prompte et rationabiliter ſolvendis, areſtandum et capiendum, 


balingerarum, et alis um vaſorum quorumcumgue, ac aliis fidelibus et ſubditis 
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| PUNISHMENTS, &c. 
Executed 
. Impriſoned 
Pilloried and fined 
Acquitted . . 
Executed | viii. . 
Fined = - 8 
Executed vi. * K | 
New wiit 8 65 
Attainted vii - l 
Executed "RS 3 
Impriſoned vii + 
Fined lik. — 940, 978 
Executed V. = 57 
* 5 ii. - 1 
ined iii. — 
Acquitted | it. = 155 5 995 
3 1 
| "ined iii. — 
Beheaded 8 * T 
| No judgment 1 
Fined ii. 905 
Impriſoned ii. «i 
Executed > 605 
| 
Executed ii. 8 382 
Fined and impriſoned 88 729 
Verdict for defendant vii. = 612 
1 
„„ 
: ' IX, - 76 
Impriſonment ix. T 
8 
Fined, pilloried, and died | ;. 7 " 
in priſon : my 
N. ix. — 0 
Acqui v. 339 viii. 812 
Beheaded ii. 125 3 I 
Executed ix. 16 
Diſcharged. - vii. „ 
12 i. 1 
Fined — 
Pardoned iv. - 207 
| | Executed  .- . 
r 
illoried, fined, and im- ;; 
riſoned W 
Fined and impriſoned vii. — 317 
Fined and impriſoned „„ 
Executed | iv. — 448 
Executed „  - 
Acquitted v. — 465 
Reprieved 5 «. 
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| PURE &c. | V. © 102 
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Acquitted ix. - 432 
Fined IX. Ap. #6 
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Engl pee, &c. 11. 204 
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THE ALPHABETICAL TAI x. 
NAMEs. 1 DaArks. Cxrntes or CAvsrs of Cours or PrAcks PUNISHMENTS, &c. 
ACTION, of TRIAL. 
Rebecca Nov. 23, 1682 Miſdemeanour B. R No judgment 
— "fir Thomas, J. B. R. July, 1686 Breach of prlvilege H. of Commons | Taken into cuſtody 
Thomas Sept. 1 Piracy Admiralty Executed 
and, duke 4 Feb. 3, 1388 Treaſon H. L. Eſcaped 
., William Dec. 17, 1678 Treaſon O. B. Executed 
Ivy; lady June 3, 1684 Tortious entry B. R. Ejected 
WY 4 Pilloried, fined, and im- 
Keach Oct. 8, 1664 Libel Aſſizes >riſoned , 
Kelly | May 1723 Treaſonable conſpiracy Parliament Impriſoned for life 
you Jan. 17, 1679 Romiſh Prieſt O. B. Arraigned only 
endal Oct. 31, 1695 Habeas Corpus B. R. Bailed 
bp. of Bathatid Wells | June 29, 1688 Libel B. R. Acquitted 
Kenmure, viſcount Feb. q, 1715 Treaſon H. L. Beheaded 
Kerue Aug. 4, 1679 Treaſon Aſſizes Acquitted 
Key May 8, 1683 Riot Nift Prius Fined 
| Robert Jan. 27, 1605 Gunpowder plot Weſtminſter Executed 
— Thomas March 11, 1695 Treaſon O. B. Executed 
Kidd, capt. and others May 8, 1701 Murder and * DD. Executed 
Kilmarnock, Earl July 1746 Treaſon © H. L. Beheaded 
Kin March 11, 1695 Treaſon O. B. Executed 
Eiofock 1746 Treaſon Southwatk | ] Not tried 
Kirby and others Oct. 8, 1702 Deſertion Court- martial Shot 
Knevet, fir Edmund June 10,1441 Striking in the palace Commiſſioners Executed 
Knightley, Alexander May 20, 1696 Treaſon B. R. Pardoned 
. ſic Richard Feb. 13, 1588 Sedition and libel C. 8. Fined 
7 of -—. omg mJ Jan. 1692-3 Murder B. R. Arraigned only 
Knox Nov. 25, 1679 Miſdemeanour B. R. Fined and impriſoned 
Kingſton, ducheſs April 15, 1776 Bigamy H. L. Diſcharged 
Lake, biſhop of Chicheſter | June 29, 1688 Libel B. R. Acquitted 
Lalor H. Term, 1607 Romiſn Prieſt Ireland Premunire 
Lamley | May 8, 1701 Piracy O. B. — 
Lane Nov. 25, 1679 1 Miſdemeanour B. R. 1 and im- 
Langhorne June 14, 1679 Treaſon O. B. Executed 
Latimer ä April 4, 1668 Treaſon O. B. Pardoned 
Laud, archbiſhop | March 12, 1643 Treaſon . Beheaded 
Layer Nov. 21, 1722 Treaſon B. R. Executed 
Layton, ſir Thomas H. Term, 1633 Traduction . Commitment, &c. 
Lee, cat. Nov. 26, 1600 Treaſon O. B. Executed 
Leech Oct. 14, 1682 Contempt O. B. Acquitted 
Leighton, doctor June 4, 1630 Libel C. 8. 8 N 8 pilloried, brand- 
Lewis March 28, 1679 Treaſon Aſſizes 4. — 
Fe 1 ; illoried, whipped, impri- 
Lilburne, John Feb. 9, 1637 Libels C. S. ſoned —_ he 
Pra OR. 24, 1649 Treaſon G. H. Acquitted 
5 July 13, 1653 Return from banlbwent H. Com. Acquitted 
—. His jury Aug. 20, 165 | Examined 
Lilburne, Robert Oct. 16, 1660 Regicide O. B. Reprieved 
Limerick April 4, 1668 Treaſon 0. J. Executed 
Lindſay April 19, 1 94 Treaſon Reprieved 
Lifle, lady Aug. 27, Treaſon Winton Beheaded 
Lloyd, by. of St. Afaph 3 2 1685 Libel B. R. Acquitted 
, bp. of Worceſter _ | Nov. 18, 1702 Breach of privilege H. Commons emoved 
, His Son Nov. 18, 1702 The like H. Commons Proſecution ordered 
— ih king's ſerj. at law | March 2, 1388 Treaſon | Parliament Baniſhed 
— May 8, 1701 Piracy O. B. Executed 
June, 1609 Treaſon Scotland Attainted 
xl biſhop Aug. 1686 | Contempt Eccleſ. Com, Suſpended 
London, city Hil. T. 1683 Se Warrants B. R. Charter forfeited 
Lovat, lord | March 9, 1746-7 reaſon H. K. Beheaded 
Love June 20, 1 Treaſon H. C. J. Behedded _ 
Lowick April 22, 1 1696 Treaſon Weſtminſter | Executed 
| Lumſden - | Nov. to, 1615 Miſdemeanour O. B. Reprieved 
— Alexander Jan. 17, 1679 Rom iſn Prieſt C. 8. r 
M. 
Maeclesfirtd, earl May 6, 1725 High crimes — L. Fined 
Macdanie} | March 1, 1755 Acceſlary before the fat O. B. Pilloried and impriſoned 
Macdonald Dec. 10, 174 Treaſon B. R. Pardoned 
. July 31, 174 Treaſon Southwark Reprieved 
uire; lord Feb. 10, 1644 Treaſon B. B. Executed » 
— Foe College Ja 1637 Contempt E -elifaſtical Fellows 5 
Maitland" © uly 28, 1687 Perjury Scotland Acquitted 8 
Markham, fir Griffin Nov. 15, 1603 Treaſon X Com. of Oy & Term. | Impriſone | 
Marſhal, William | July 13, = | "Treaſon . Acquitted | 
* Jan. 17, | Romiſh Prieſt O. B. Reprieved mY 
Wen „ e, July 16, 255 Murder | BY: IR | Acquitted 
Matten, * * | Os 16, 1660 | Regicide 9550 1 8 "FE Reprieved | 
— | Oct. 30, T7309 7} Treafon” 8 o. B. rr 
Me: Win July I,1 + Murder „ O. B. | 7 Executed a 1 
iam Sept. 1, 1670. Tumult „ 9. B. et Acquitted . RES to 
Merria Feb. 14, 570 -4  .| Aﬀault, Ke. B. R. . —.— oh E 
Merrick, fir o | March,s 0-1. 4 Treaſon ng Weſtminſter. _ | Executed - | 
enger April FLA. 57668 '| Treaſon gc O. B. Iescuteck #1 
x A 160 8 e 10. B. 5 Reprieved | 8 
1 Hoa: 16; 1660 — ' O. B. $2401 | Repri W 
| Jan. 16, 28 Murder I Chicheſter ente 
an. 7, 16 4 | Attewpt Lbs | Scotland Executed ' 7 
0 3, 1663 | Bigamy 1 BZ. [ Acquitted _ 
ink 1692 2 Murder 60 % . H. L. _ cpm an; a n 
297 -. . Murder e = „ 
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ALPHABBTICAL ABL x. 


x Darss, Cane or CAuszs of 
os fi 125 Action. 
Nov. 15, 1600 Treaſon 
5 Term, 1765 Falſe riot 
Dec. 1, 161: Murder 
June 1, 1658 Treaſon 
May 7, 1535 Treaſon 
July 16, 1946 Treaſon 
April 30, 1666 Murder 
Aug. 16, 1649 Forgery 
Sept. 21, 1747 Treaſon 
erm, 1773 Baniſhment 
May 8, 1701 Piracy 
July 17, 1679 Romiſh Prieſt 
Jan. 13, 1753 Forgery 
Feb. 9, 171 Treaſon 
Aug. 5, 1705 Inceſt and murder 
Jan. 17, 1679 Romiſh Priaſt 
Dec. 1656 Blaſphemy 
Feb. 3, 1388 Treaſon - 
Feb. q, 1715 | Treaſon 
ec. 13, 154 T reaton  _ - 
an. 16, 1571 Treaſon 
an, 1691 Adultery 
eb. 169 
1628 Murder 
May 1536 Treaſon 
Aug. 18, 1553 . Treaſon 
Aug, 18, 1553 Treaſon 
June 18, 1684 Scand. mag. 
May 8, 1685 Perjury 
May , 1685 Perjury 
| Feb. 28, 1615 Treaſon 
Aug. 5, 1765 Murder 
| 1628 Murder 
April 16, 1660 Regicide 
Sept. 23, 1413 Hereſy 
March, 1725-26 Murder 
May 8, 1701 Piracy 
fury 6, 1752 Libel 
eb. 15, 1700-I | High crimes 
| June 24, 1717. Treaſon 
une 20, 1682 4 Libel 
une 23, 1680 Treaſon 
Oc. 2 7689 Treaſon 
Aug. 19, I553 Treaſon: 
Nov. 6, 1684 | Falſe arreft 
Nov. 15, 1603 | Treaſon 
os 17, 1679 Romiſh Prieſt 
ay 8, 1701 Piracy 
Feb. 25, 1584 : Treaſon 
July 1689 | Breach of privilege 
| April 4, 1678 Murder 
I = t. 1, 16 Tumult 
16, 1660 N | 
April 1 , 16 2 4 Treaſon 
N by ch -j x I Treaſon 
4 J's 27, 1592 _ Treaſon 
1661 I Robbery 
d I Murder 
8 29, 1688 I Libel 
| OR. 13, 1660 Regicide 
Dec. 17, 1678 Treaſon 
May 8, 1683 Riot 
Dec. 11, 1662 Treaſon 
May 8, 1683 , Riot 
May 122223 Treaſon | 8 
| 7 1681 .”, I Treaſonable conſpiracy 
ept. 165 X Inſufficiency * 
uly 5, . ai or | 
| Dec. 10, 1 Mater 
1701 [High Te el 
OR. 16, 1660 a 
18 13, 5 I Treaſon 7 | 
| Sept. 21, 1647 5 oo Forgery . 
une 15, 1686 I Feu 2 
ſuly 15, 1719 2 '] Colle 12 8. 
| 525 Tresſanab een 
uly 24, 1660 Treaſon 
Jan. 17, 16980 I Treaſon | 
| Feb, 3, 1679" 1 50 = Subornation of perjury 
Jan. 96, 161" ſonting's chal 
an. 26, 161 IJ Sending'a challenge 
Feb: 7 — er, Lidel s 1 0. Z 
June 14, 1635 bye 1 Libel 4 Q 
April * „„ TTnae, 25> | 
er B 4: 5 * ** | 
Mio OS + ; | . 
bow e, IH Piracy 1.4 


Y Covars or PLacts 


PunISHMENTSs, &c. 


of TRIXL. | 
| Scotland Execu 
B. Da ; 
„H. Not tried 
H. C. J. Acquitted 
Com. of Oy. & Term. | Beheaded 
Southwark Execute 
High Steward Diſcharged 
Parliament Fined and impriſoned 
Aſizes Executed 
Common Pleas Damages 
"5 8 Execured 
O. B, Reprieved 
» Ds Executed 
H. L. Pardoned 
Scotland Eſcaped 
n Reprieved 
H. Commons = | Vippodpllories-brand- 
H. L. | Eſcaped 
HL. Eſcaped 
Weſtminſter Saved 
| Beheaded 
H. L. Marriage diſſolved 
Parliament Divorced 
ſſizes Executed 
ommiſſioners Beheaded 
High Steward Beheaded 
High Steward Beheaded 
B. R. Damages 
B. R. W 2G whipped, fined 
£44 Pilloried, whipped, fined, 
&c. 
Scotland Executed 
Scotland Executed 
Aſſizes Executed 
B. R. Executed 
Arch. of Canterbury Hanged and burnt 
O. B. Died in priſon 
O. B. Execut | 
G. H. Acquitted 
H. L. Acquitted 
H. L. X Acquitted 
G. H. Fined 
B. R. Acquitted 
H. Commons ] Bailed 
| Weſtminſter Beheaded 
G.H. Damages, 10,0001: 
Winton Acquitted 
O. B. Reprieved 
O. B. Executed 0 
| Weſtminſter Executed 
H. Commons Impriſoned 
|; 7 RE | Diſcharged 
O. B. Acquitted 
O. B. Reprieved 
Com. of Oy. & Term.] Beheaded 
O. B. Executed 
Weſtminſter Died in priſon. 
Aſſizes Pardoned 
a Executed 
B. R. Acquitted 
O. B. | Executed 
O. B. Executed 
G. HK. Fined 
. . Executed 
Niſi Prius Fined _ 
B. R. Executed 
Parliament Impriſoned 
Commiſſioners Ejected 
Scotland _ Executed 
O. . Pardoned 
H. L. I Acquitted - 
O. B. IF Lows wes 
Scotland _ _ 1 
2 9 it ; . and fined 
ing's Ben or » whipp' » & 
Privy Council 9 No Co 
Afizes ' [ Acquitted 
O. B. l Pardoned. 7 
„„ „„ FM. WS OY 
iras. q Not tried 13 
{ C8... | Fi nt be 
| C. S. [ Fined, mutilated, &c. 
C. 8. I | Pillonied, ears cut off, and 
55 5 1 ny" impriſoned ISL of 
| O. B. 1 N | A 1 
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So | „ DATES: Carnes or Causts of | CourTsorPLActs | PunronmenTs, &c. 
; | 2 ACTION, of T RIAL. 
a be Water } — WF „1603 5 Treaſoenn Com, of & Term. Beheaded 
bale July 20, 1681" Falſe return of writ Aſſizes N N 
Nele ; Nov. 21; 1746 | Treaſon! . Beheaded : - | 
ſeas lord, 20 Raniſay 1631 Appeal of treaſon Chivalry | oO. preyented 12 
peiding | April 24, 1679 Miſdemeanour Com. of O). & Term, yi . oy and im 
Reaſon | Feb. 3, 1h21 Murder B. R. '| Burnt in'the hand 
Redding ns July 15, 1742 as e 1 0 O; B. | 
banter J le e, [Re | [Bt | Fig 
— — 3 45 
Richardſon. April 4, 1668 Tree 48 i O. Rl T | Acquitted 
Oct. 19, 1 Treaſon . Oz B. Reprieved 
d ber May, 17230 Treaſonable confpiracy | Parliament | Baniſhed- 
, Fiſher, biſhop June 17, I 535 Treaſon Weſtminſter Beheaded 
ban, biſhop 16 Reſtoration plot Privy Couneil Cleared 
Rocheforde, viſeount May. 1536 Treaſon | High Steward I Beheaded | 
den wen. 4 Oct. 16, 1660 Regicide ; | * O. B. (413647 Of | | Reprieved 1 | 
— Richard | Oct. 31,1695 Hab. Corp. B. R. Baie di 6: | 
Rogers "16 64 July 16, Toes * N Aſſizes : Acquitted : 
04. Ambroſe | "1 Jan. 27, 1605 | Gunpowder plot | Weſtminſter I Execatedi > © 
Rockwood, April 2, 1696 Treaſon | Weſtminſter Executed 
Roſewel! "ER ; | I Nov. 18, 1684 Treaſon B. V. Pardo ned 
houſe „ TY July 12, 1683 Treaſon O. B. Execute 
Rumley ß | July 18, 1679 Treaſon . O. B. | Acquitted 
Ruſſel, William | Jan. 17, t679 Romith prieſt O. B. ; ! Reprieved | 
lord 21 July 13, 1683 Treafon | O. B. Beheaded 4 
Buthven, Alexander Nov. 15, 1600 2 I Treaſonn Scotland Attainted, &c,. ' 
=, Henry .. Nov. 15, 1600 Treaſon Scotland Executed &. 
Kacheverel, doctor Feb. 27, 1709 High Crimes H. L. f Silenced, 
— William | May 2, 1684 Riot . | Fined : 
Sintjohn —- | April 15, 1615” Contempt EL | Fined ind impriſoned 
v4 | May 29, 1630 Seditious writings - C. 8. Not proceeded in 
ben. John March 12, ar ; Treaſon Parliament Execute! >" 
— Mary, March 12, 1712-13 Murder Aſſizes I Bailed 
Thomas #4; Sept. 14, 1 386 | Treaſon Weſtminſter Executed 
bon, Francis ai | 22 1684 Riot B. R. Fined 
as March 1, 55, Acceſſary before echt fact O. B. l Pilloried and werbe 
Sncroft; archbiſhop | June 29, 1 100 | Libel a B. R. Te | Acquitted: | 
Sands, or Ty M. Term. 1663 I ͤLafringement of charter B. R. . Convicted 
inquire, lord — . June 2973/7612: [Murder B. R. I Executed 
ge Sept. 13, 1886 Treaſon Weſtminſter | Executed: 
Sayer, Mary March 12, 1712-13 Petty treaſon | Aſſizes I Baile 
Scots, queen 5 Oct. 12, 2596 | Traitorous conſpiracy Com. of Oy & Term. | Beheadett 
Seot | 84. Ta 1660 Regicide „ oh | Executed. 
— fr Wi L.C. J. | Nov. 13, 1680 A 4 High crimes + H. of Commons Removed 
1 | 12, 1660 | Regicide . * | O. 8; Executed 
Sly fr Charles 2 N. Term, 1663 Miſdemeanout | | B. R. Imp . 
Selden 7 1629 Hab. Corp. | B. R. I Fined and viprifonet 
8 1 May 29, 1630 + { Seditious in”. IC 8. I Not = ps 1 
Sellers - 1 Dec. 11, 1662 [[Treaſon WH O. B. Reprieved 
Seymour, fir Thor Feb. 25, 1549 2 Treaſon f Parliament Beheaded 
Saſteſbury,. earl! June 29, 167 Fab. S x 0 B. R. Remanded 
"WY 4 Nov. 24, 1611 | Treaſon O. B. Bill thrown out 
Sherfield - | Feb. 6, 1632 _ . | Miſdemeanour 8. Fined 
Win OF May 2, 1684 | Riot R. * Fined 
ey, or May, 1678 Breach of velilegel H. Com. | Impriſoned 
ewſbury, counteſs T. Term, 1614 [Contempt B. R. No judgment 
| os May 6, 1683) Riot G. H. Fined 
Saney, colonel ov. 21, 1683 Treaſon B. R. Beheaded 
Sons Dec. 10, 1757 ry | B. R. 1 Acquitted | 
109 WA March 121752 Miſdemeanout Aſſizes 12 Special verdict 
1 July 22, | Miſdemeanbur 3 Aſſizes Acquitted _ | 
dercome, alias F im | Feb. 9, 1656 1 "Tan 0 O. I Died in priſornn 
beſby, be Henry. is | | May at, 5% I H. C J. I é Beheaded | 
eton . i . May, 1535 IL. Treaſon | Commiſſioners 1 Exec , : 
Wh, Francis Feb. 7, 1% ſ.ãñ⁊⏑ J. Ebel! G. H. n !. · 
. He nr, JO. 16, 1660 Regicide | O. B. | Repriev: 4 | 
—. Ifabel * Sept. A. * 2 ; Forgery - 8 | 22 rliament Fined and impriſons 
— Richard | 1608 | | | Affen 5 1b 1! DIR at | 
—. Richard .-- | | Nen | 6/631 1 i 
— uct po bf 5 4 4 | h a. en. Riot 2 | B. R. LAG Fined pg 6 1 
"April , 26% Sies 0 JB. . Cenſured re 
= ſir Willa 1 Nov. me 1674 Parl. election Exchequer | | Fine rapiſt g 
| . June, 1689 "OY 24 n ee oe 1 
| eb. I5, 00-1 igherimes 1 „L. . oquitte 
| Jak. ex b | morons TON Parliament ' | Fined and degraded 
Dec. 1. 1531 Treaſon and 557 High Steward ] Beheaded | | 
7 May 25, 166 ] Murder | High Sende I Pardongd: 1 1 
I May 29,1630 Seditious writings N E. 8 „Net proceeded in 1 
| MY May 24, 1616 Murder Ma Hi h Steward | > ' Pardoned 7 | . | 
=, James "1771 © © | Habeas Corpus a Mb BURG Orono: wt pus. opt ch 4 
Khampton, earl Feb. I9, 1600 7 Ik Treaſon CE 00 | High Ster 0 F . | parade of we | 
barkes. Feb, 7, 1633 | Libel > C. 8. nn Cenſured 38 
eke” 14 77 1 ¶ĩ ˙ k/0Cÿ | Miſdemeanour - 4 B. R. e eee 
e Nov. 164 | | Treaſon f ; 8 Mo: Beheaded Lie e 
I Aug. 12, 1608 . Treated. : ov 1 catland.............: F 1 
as | Nov. 25, - = I Foreible hat. 1 F es 7 bY Ea 
| Feb. 2h, 1759: | Robbery 12. B. I | Par d 
Nov. 30, 18 | Treafon IH. LI! 4 Beheaded: 35 . 5 N | 
Feb. , 1687 K Parrieide FT » | Scotland 001 [Freenet / 
| —_— 4 Treaſon 3 4. | I ebe ed FTE 
| une 18, 1681 I Treaſon Fa. i : AN ; 36 | * 15 Acquitted 4 
an. 17, 1699/7 | Romiſh buen 128.5 e 
— 2. 1 9 bak Treaſon : E * 5 B: R. Jar 5 Executed: * ; 
[ June 3, 1 4 Bigamy  _ J. B. 8 *Acquitted 1 
3 Jo ly 16, ©: 1 Murder wm HA f - | Aﬀzes © # | Acquitil : 2 a1 f 
I Feb. 28, 16 Murder 1 | Executed | 
a 8 Aﬀizes een, 
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Voruuxs. 
i. * a 212 
viii. 6 94 n. 
ix. 3 582 
xi. . @ 124 
Mo — — 806 
vi. - 196 
IX. = 315 
iii. - 949, 978 
ii. - 585 
iv. . 130 
B 
3 N 7 
viii. - 37 
Xls — 10 
n. 304 
iv. — 354 
„ 
1. - = 272 
l iv. _ — 6 1 
1 
3 
m___ W 
e 33 
VII. — 33 
1 
ul, — 949 
Xl. - 110 
IXI. o 191 
1, , ®-., 15 
IX. a» 2 1 
l 2:74 ee 
i. 949,978 
*. 447 
B 
VII. = | ; 
. 92 
SOIT. | 
IX. 8 1 
AR... 
— - - 
_ 479» 476 
| We % 334 
X. Ap. - 94 
vii. — 217 
Xl. ; - 121 , 
ii. a 8 478 
VII. - FP 1 
ii. - = 616 4 
i. > 360 
1 - 949,970 
Vil, * 45 F 
A 8 1 
li = . 
eins 794 4 
Xx. - 418 
| 606 {1 5 8 I ; 


IJ. 0 
i. ” = 1040 4 
. wet «a - + | 

Nils ©® * 

xi. 4 * 238 1 


2 447 
vii. 9 S734 1 F 
vii. 2 1 
| i. a; F 34 
xi. - ar: 2 TAK 14 
F 0 13 
i. - 1 Vo 
i. l m | 1 
iii. a a 2 15 2 
J. 8 
n 
F. 466 # 
Xs m3 223 7 
iii. a; 104 
| * - 125 
3 2 2 ; 


THE. ALPHABETICAL 


i& 


4 Treaſon 


'F 


4 Naness.. ! ws - Darss. 
Steward, Archibald Jan 8, 1747 
—_—_— jam ept. 1752 
Sticling ov. I5, 1708 
Strafford, earl | March 22, 1640 
Streater, capt. I Nov. 1633 
Strickland, Mary OR. 12, 07 4 
Stubbs | Dec. 11, 1662 
Sudley, lord Feb, 25, 1549 
Suffo k, earl Feb. 3, 1388 
Surry, earl Dec. 1 3 1546 
Swan - March £752 
Swenſden Nov. 25,1 
Swinock May 8, 1 435 
Talbot H. Term, £614 
Tapner E 16, 1 9” 
Taſborough 125 35 
Temple, Junes O. 16, 1660 

| "c| k Dec. 5 1680 
T ſan, Cler | : 

7 — „Nathaniel Jar 20, 1682 
Thorpe uy 3» £407 
Throckmorton, fir Nicholas April x7, 1854 
m— his Jury OV. IO, 
Fhwing July 24, 1680 - 
Tilney + | Sept. 15. yes 
Titchburne, Chidiock 4 x4 14, 1585 
Tonge | Dec. 11, 1662 
Townley- July 15, 1746 
Amer eb. 3, 3 oN 

{ Sept. 25. — 
— ha. of Rocheſter 28 29, 1088 
Treſilian, Lord C. i Feb. 3; 1388 

T gge, Thomas n May 2,1 84 
Turner, Anne Nov. 7, 1615 
. Anthony June 13, 1679 
————, biſhop of Ely Jan, 29,1 
—— col. a an. 15, oy ; 
Turpin, | ay 2, 1664 
ee Nov. 4, 1704 _ 
Twyn - E - 4 Feb. 20, 1663 

\ V. 2 4 
Valentine 1629 

_ i M, Terme bag 
Vane, fir Henry ö _ 2, 1662 
Vaughan, capt, | ov. 6, 1696 
Uchiltris, lord | . Nov. 30, . 9 2 
Udal 5 14 % ; 

Vere, duke of Ireland 1 2 

Vincent, capt. 4 1702 5 
Vawel -_ June 3 » 30, 1664 
Vratz | eb. 28, 1681 

Wade, capt. - OR. 8, 1702 

I a1 an OR. 16, 2 
Wakeman, fir Geo. Juy 18, 1679 
Walcot FD uly 12, 1683 
Waller, fir Hardreſs ISOs. 10, 1660 
Walters e 5 Ty 1688 
Ward, ſir Patience 1 , 1683 
8 N Vents I r. 
Ti N arch 28, 1699 
Watſon, ames 4 E. Term, 5 £ 
, William Nov. 15, 1603 
Wedderburne, ſir % Nov. 4, 1 246? 
Welk, Suſannah Feb. 21, 23 BY 
Wentworth, | fir an Nov. 10, 1615 
Weſton, Rich YN "oo 19, 1615 
Wharton Fe «9, 1637 | 
White, bp. of Penton | June 29, 1688 _ 

Whitebread. + | ec. 17, 1678 

— 4 June 13,679 
l Whitelocke | une 1613 
Wat, Dre 4 Mars, I ON 155455" 

Wiekham - | 1% 
Wiekſtone 5 n 12 * 15 
Widdrington, 4 eb. 9, 1713 

a . Wilkes w y — E. Term, 5 
nt » {4 NI. Term, 1 

„ 8+ - BREE i. 3 ja 

| Willis |; | | Mea de, 1638 | 

Willis Li 443-5879 ril 18, 

Wilſon, William 7 May 2, (- 3s os | 

Tos ee, 
Won, earl! 15, 1715 
| — orb wo ob ' March 13, a 
I | April 24, 1668} 
ur, e June 29, — 4 
IL VE. 1 
E. Term, 1018” 
- | Jan. 26, 3 
t N 94% 
| | Feb, 3» 1 vp3A 
' 1 * a «4 


IY Contempt 


ACTION. 


N 

Treaſon 

Hab. Cor P» 
'Forgery 

Treaſon 

Treaſon by 

| Treaſon + 
Treaſon ' 

Petty Treaſon _ 
Forcible e 
Riot 


Po 
1 


| Regicide 


| High crimes 
Libels 
Hereſ' 


| Treaſon 


| Miſdemeanour 
Treaſon 
| Treaſon 
| ＋ reaſon 


I Regicide | 


Treaſon 

Treaſon 

Murder 

Treaſon 

| Libel 

Treaſon. 
Riot 


| | Murder 
"| Treaſon 


Libel 


= 
| 


| Deſertion 

| Regicide . 
Treaſon 
Treaſon 
Regicide 
Murder 
Perjury 


Murder 


1] Falſe impriſonment 
Treaſon 505 


Treaſon 
Robbery 


Libel 
Treaſon 
Treaſon + 


Treaſon _ 
Riot 
'Sedition . 


Hab. Co 
Seditidus wel 
8 _—_ 
5 Treaſon 


| Maiming 


* * 9 1 of duty - 


Treaſon _ 


| Treaſon. * | PF 


Mining 11 


Treaſon 55 (04s 2 } 


x FY 0 . 
n 


Cams or Causts of. : 


I Subornation of perjury | 


| Traducing public 728 

Murder 
Treaſon 

I Lidel 
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AN LE. 
CourrgorPtacts | PunizHmENTs, &c. 
of TRIAL. | 
Scotland Acquitted 
Scotland Executed 
| Scotland Acquitted 
H. LL. Beheaded 
U. B. | Diſcharged 
O.B. Fined and TO 
O. B. Executed 
Parliament Executed 
H. L. Eſcaped 
Weſtminſter Beheaded 
Aſſizes Executed 
B. R. Executed 
Ni Prius Fined 
C. 8. No jud ent 
Aſſizes n 
. Fined 
O. B Reprieved 
Parliament Never tried | 
G. H. Pilloried and fined 
ABp. Impriſoned 
G. . Acquitted 8-3 
G. 8. Fined 
Aſſizes Executed 
Weſtminſter; Executed 
Weſtminſter Fxecuted 
4 B. | Reprieved 
O. B. Executed 
Conuof Gy. & Term. | Executed 
B. R. Burnt in the hand 
Weſtminſter Executed 
B. R. Acquitted 
H. L. Executed 
B. R. Fined 
B. R. Executed 
O. B. Executed, &c. 
B. R. Acquitted 
O. B. Executed 
B. R. Fined 
G. H. No judgment 
O. B. Executed 
1 Renoaded 
B.R. Fined and impriſoned | 
BR | Beheaded 
a O. B. 3 Executed \ 
Scotland Impriſoned 
Aſſizes Pardoned 
H. L. G * a Efcaped 
Court-martia} Shot. 
H. C. J. Executed © 
O. B 0 ; Executed 
*Parliament Executed 
Martial | Shot 
O. B. Reprieved 
O. B. Acquitted 
O. B. Executed 
O. B. | | Reprieved 
Oo. © | No judgment 
.... Judgment 
High Steward Beheaded | 
H. L. Diſcharged 
C. B. Damages 
Com. of Oy. & Term. Executed 
* * Oy. & Term. | Executed 
| Fined, impriſoned, & 4. 
Executed 
Beheaded | 
4 * F ined, ns, Ke. 
B. R. Aeg 4 4 TI 185 
O. B. Jury diſcharged of him 
0. B. F 2 [3% y 
3 805 | 
| Weſtminſter: W . 
Niſi Prius ae 
C. 8. ; Impriſoned and fined 
H. L. Pardoned 
GB. + >: Diſcharged - 
B. R. a ; FINE ö an 
B. R. 0 i . 
B. R. | 
| B. R. | ie 1 1 Fel 3 
Weſtminſter | Ke 7 
H. L. F Eſcaped RET bh 
Aſizes © ©” | Executed” 50 AE 
fo EIT To. 0 K N 
3 — 
H. Commons Removed 
C. 8. n l Cenſured. 


1 v T3 


| | Votvuny, 
ix. — 
x. * 
g V. — 
i. . 
ii. IK 
V, — 
ii. — 
f vii. — 
mo — 
xi. — 
X, — 
v. — 
ili. —_ 
xi. boy 
IX. * 
ii. — 
ii. — 
vii. — 
ili. - 
i. dan 
3. — 
i. "WR 
iii. 798 
to _ 
i. — 
ii. n 
ii. — 
xi. 43 
vi. — 
. — 
iv. —ỹ— 
bo — 
We — 948, 78 
1 1 
Seas . 
. 
pi _ 
_ 949,978 
Ve __ 528 
2 
18 RO 242 
ii. —— 
0 Vo m_ 17 
vii. _— 200 
i. _ 168 
lo - 1 
i. \ _—_ 268 
ii. — 2:2 
me lf 
li. — 14 
| Koh 1 
w „ 
11. — 1 
iii. — 90 
ii. — 08 
Vile — o 
iii. — 661 
i. P— 20 
. 
XI. — 307 
Vil, — 63 
ix. — 580 
X. — 224 
1 
NP 
Xl, — e 
vii. . 286 
iv. — 04 
E = © 
ii. — 82 
xi. — 1 
vii. — 325 
iii. — 630 
vii. — 29 
vi. — 1 
xi. — 302 
ix. 63. $34» n. 
viii. — 250 
ii. — 949, 978 
1i. 1 
iv. mw 
ti — 385 
il. — 102 
xi. — 
[ 


ne 


CHRONOLOGICAL TABLE 


OF THE 


DATES OF THE TRIALS. 


TO WHICH ARE ADDED, 


"ho NAMES of the PRISONERS or PRINCIPAL PARTIES in the ſeveral TRIA ILS; the CRIMES or 

> CAUSES of ACTION; the COURTS or PLACES of TRIAL ; the PUNISHMENTS, JUDGMENTS, or 
TENTS of the ſeveral PROSECUTIONS; with REFERENCES to the VOLUMES in which the TRIALS 
or PROCEEDINGS are reſpectively contained. 


9 
4 
8 


2 


3 * : * 
: A Darts. NAMES. | Caimes or Causks of CourTSor PLaces PUNISHMENTS, &c. VoLumes, 
4 1 ACTION, of T RIAL. 
I 
5 | a TICHARD THE SECOND 
; 1388. 11 Rich. II. 8 — | | Toned 
* uke of irelan 5 | Cape 
F Earl of Suffolk ' Treaſon H. L. | Eſcaped i. Ne” 1 
5 L. C. J. of England | | | Executed 
ö TP London& others | Executed | 
; HENRY THE FOURTH. +» © 
, 1467. 8 Hen. IV. | William Thorpe | Hereſy | | Archbiſhop | Imprifonet li - © 36 
: | 
=: / HENRY THE 'FIF TH. 
| 15 1 Hen. V. I Lord Cobham Hereſy | Archbiſhop , 1 Ji. — 36 
| HENRY THE SEVENTH. „ 
ö "ry 10 Hen. VII. 1 Sir William neny | Treaſon | I Brheaded * WW as 2 
| | 2 
| "" "wu n THE EIGHTH. | 
og, 1 Hen. VIII. Sir Thomas Empſon | Z 
* Tdaund Buder [Treaſon = | | Northampton Beheaded I. 3 
| | 522. 12 Hen. VII. _ Duke of Buckingham Treaſon High Steward Beheaded xi. — ns 4 
| $2 Hen. VIII.” Lord Chancellor More Treaſon Commiſſioners Beheaded 1 59 
Biſhop of Rocheſter Treaſon Com. of Oy. & Term. | Beheaded xi. 4 7 
1 Lord Dacres NY | 1 _ 115 er 1 8 4 3 
1536. 27 H n. VIII. Queen Anne Bol | | Treaſon High Stew Behea | = on © 
1 : 8 — eee. [ Treaſon High Steward Beheaded | 21. 8 — g 
Henry Norrys | | | | ange 2 | 1 1 
Mark Smeton | an 975 f 
William Brereton TAG Com. of Oy. & Term. Beheaded xi, png; o ; 
Sir Francis Weſton Beheaded . 
VIII. | Lord Gre) 9 Treaſon Weſtminſter Attainted e . | 
1 en. VIII. Sir Edmund Knevet Striking in the palace Commiſſioners Pardoned xi. 5 I 
1546 71 Hen. VIII. Fal Sang, * N ae ., | Exceuted. E 5 f 
5 I Duke of orfolk Treaſon | Attainted _ Saved. | xi, 3 | 
=” BD WAR D T HE IX T H, 3 ' 25 | 
| VI. I Lord 8 al 5 Treaſon 1 Parliament xecu £ | \ vill. hay © 4 
= 7 "7h VI. Puke of Somerſet | 112 8 8 ! — A 4 * * J 
n. 4& 5 Edw. VI. Treaſon and d felony High Steward Beheaded „ vile WE. "a6 -: : 
1 AUB E * M A R 1. e ö 
155 "ru 3 Duke n n C J 
* . —4 Marquis of eee me 5 High Steward | 4 F xi. — 26 4 
_ e r e | r ' 1 J 
* eee "6 JC as 1: $615.48 PWW. 1 1 
_ 3 Sir Anders Dudley d, | 
= I Sir Thomas Palmer . 8 
* ? 5 Sir Nicholas Throdktaerton Treaſon 
N. 225 Sir Thomas Wiat 7 Treaſon 


4 QUBEN. 


— 
SP 
PP 
v4 8 "Pb" 
8 - 
1 5 | | 


Ea 1 |. 1 FF 
Al \ | ohn Hepburn e | 1 88 | * 


icholas Hubert 


; THE CHRONOLOGICAL TABLE. 
 "Parzs. 8 ; 3 Nanzs, | ns or Cavszs of CounTteorPiaczs PunisHMEnTs, c. Vorvung; 
EF TTT < omar +2320 Aerion. of TRIAL. | 
| DU E E N n 
1567. 9 Eliz. Earl Bothwell Treaſon and regicide Commiſſioners Acquitted | 1. — 0 5 
1571. 14 Eliz. Duke of Norfolk Treaſon High Steward Beheaded i. 82 = vill 1 16 
Robert Hickford Hereſ Queen's Bench No judgment i. 175 N 
: 1584. 26 Eliz. | William Parry, L. D. | Treaſon | Commiſſioners . Executed F — 1 
X 586. 28 Eliz> + [Mary Queen of drots | itodus N Tk { Commiſſipners | ] Beheaded . | 1 1 1 
K 4 ine y, Babiggton Gy 2 WA 46 TI NSA. | FA. FA 144 145 
nao Fn, idiock Titchburne 5 | 162 
Thomas Saliſbury Treaſon Com. of Oy. & Term. | Executed i. — 128 | 
Robert Barnewell T 16: 
| John Savage A ii b | | | 
i ö Henry Donn | 
John Ballard | 
Edward A bas | h 4 | 
Chafles Ti | al 4 | 
Edward ; ang Treaſon | Commiſſioners Executed i. — 1% 
John Travers * | | 
ohn Charnock | | 2 7 
erome Bellamy 6: Me 162 
| obert Gage | | 
1589; 3 8 * 3 wor vi TREAT 8 8. 1 — ? 11 20 wi, & 
1588, 31 Kli. [ Sir Richard Kn If Mb HT Jo e397 19 ©. 1 EB HET. vii. — 
1589: 31 Elz I Earl of N ; (Feiſon 5 ö High Steward Died in priſon i. 164 i. — 
150, 4 Eli. |-Jobn Ude, dern Fein | © Judges of bifize © | Pardoned en 
1592. 34 Eliz. Sir John Perrot Treaſon Commiſſioners Died in priſon Ain — . 188 
1599. 41 Eliz. | Brains Appeal of murder OS. f Execut 11 526, n. 
1600. 43 Eliz. Earls Eſſex & Southampton | Treaſon High Steward | Beheaded i, — 106 | 
gz Sir Chriſtopher Blunt | FAT TC? ff | 10 CAPE h Beheaded | 7 
Sir Charles Davers THE Po BOLT. Beheaded i. 209 vii. 47 
Sir John Davis Treaſon 1 Commillioners Executed 5 
Sir Gully Merrick (J N G0 © i © 4 HI J 4 Executed | E 
Henry A e | Executed | - LES N 
: CLEARS + 4 193 
| 1 | Earl Gowrie 1 4 | nals: in 
— _ Alexander Ruthven ; | 4 | Forage! 163 
| Henry — renn Edinburgh I Executed ii | vile, — 33 
Hugh Moncrief © ß 
Peter Eviot To "B04 = . 1 3 $1 
, V | " Executed 1 | Vit. ww, 44 
A x - — 11 LOTT fy: - CORRS $934 | Oren E = 11 
7 A 1 8 4 7 HAN FA R T. Bs | ; 
1603. 1 K 4 Jac, I. | Sir Walter Raleigh” | | Treafon | A | | Commiſſoners | nenn i. 212 vill. 3 1634 
— ee ö 2 77 VA e A . 3 YT Þ/ | Reptieved vii. — 63 163 
Sir Edward Pacham 1 intoen | | Acquitted” | Jein. — 6 | 
* _ 4 George Brooks | | E * — a i 
Bartholemew "My ; þ Treaſon, a 1 Commiſhoners | Reprieved vii: — 63 6 
Anthony Copley mos bl ng 3 „54 ©, | Emnenged 1 % | Vis; — 63 
4 „ William Watſon 4 3 | n | Executed | | | | 
£ 8 | William Clarke | | | ® Executed © Ed 
1604. 2 &3 Jae ahi Sir Francis 2 ot Parliamentary election HI. — JJ 
02 a Richard Bates 3 Refuſing to pay quty Exchequer S of . * 4 65 
* 7 : Nobert Winter! £ ; . | | | 3 * | 6 a 1 8 ( 4 1 8 | * 
OL i tos Nuge= m0 PETIT Ts JALTT ett | | 5 433% By 
| me -- 5X k 005.534 | þ DHRW 53% DB | n 14 1 
am | John "i 4 Gunpowder plot | Commiſſioners | Executed „ — 232 16 
! 2 Rookwood | | | | l 1 44 
5 * — * 4 Robert e yes | | 2 f nn 8 A LF. * # | | | 8 1 , | | 
8 I Thomas Bates 2 5 ; | | Toy KF 7 
„ | Sir Everard Digby  - | X | e | | 1 
485 Jac. I. Henry Garnet 1 Bos wder 4 4 22 - | Executed. wn i. — 243 
"i 4 25 c. K [ Robert Lalor © © — 1 44 A 122 cland as Premunire 1 —— 69 LE: 
dN I. Richard Smith“ r — ae 3 N 5 f B. R. 2 Diſſeiſin 8 * Rh 3 86 2 
273 1 * Georgs 2 Eee 1 blec "1 . i Executed 8 EAR a: — 310 1648 
ac. I. obert Logan © _ | Treaſonableconſpir cot  .._ | Attainted vii. — 1 eee 
| . Lord Balmerino 1 1 Tixaſdn ſ * Scotlaad. ] Pardoned | vii. — a. 
2 0 2. er 4 Lord Sanquire STE | Murder: | King's Bend Executed e. — 86 1648 
| | | James Wnitelocke Contempt C, S gneotn Fr 2 49 30005 hel... - 100 1649 
; : Counteſs of "$a Do 8 fait | 1. rr a. a il. 100 
* 1 K 12 Jac 4. William Talbot ol eh 7.00 8 12 | | xi. . #4 
A Earl and Counteſs of * [{Impftency 1 Delegate: i Divorced | i. — 315," WF or 
5 Bo 161g. 13 K 14 Jac. I Richard Weſton | Mur or ; Coney '[iRaleedlted//: ii. — 3 . 
. is John O * enn | TD e | | Seotlandg eee eee ii. — 95 1652. 
8 F* I5- — e 4 Oliver St. jon MI e | Ga 8. Fined . | if | [1g 4 1 xi. — 110 8 
— Go Sir John Hollis ; . | | 1 5 
—A | | = 000 "Mi it; | Traducing oubli uſtice | Star-chamber +; Impriſoned and fined © i. - 333 } 
OO TY | © Rt TR r. Lumſden f Fre a bh. arts 77 
J ie Jervis Keb i | Murss e G. H. | | Exechtrd : | - 
MTN I James Franklin I Murder I King's Bench 4 Exechted 3 4 8 
3 . 3 Prieſt 4 7 e hn 4 | Fined, &c. by 
1 | ir Thomas Murder? | Kin u T | Arraig ned on! 
> a 3 8 * 0 ij Richard 1 $4 N . Carr Murders = 4M : 6 4 TY it Fine dee 11 941 2 15 21 
ow. 14 N 5 1401 gon omerfct | x Hig h gh Steward Pardaned | 
of Somer * er Eg h Steward 185 ed 
16168. I 8 f | Wetten 35 Mere by * 13 ep ; — — 
2 2 19 1 Lord Chace ch? | Bribery and corruption E 9 15 Paal, , 
* 68 15 ive | — beben baten > dla 6 2 
2 | "ITN We, os abt * OR 8 mY 6 ; : | ry = ; | 1 5 
Ds ak N . NS hiv Bl £ TA CO Fo Ws MER 7 dun dens 
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TRECHRENOLOCTC LN 
Dares. NAmts. Crimes or Caustgs of CovrTs or PLacts 
ACTION, of "TRIAL. 
"I 8 A RE E-S FW 1 
1627. 3 Car, I Sir Thomas Darnel 
. Sir John Corbet 
Sir Walter Earl Hab. Corp. King's Bench 
Sir 'y ohn Heveningham 
| Sir Edmund Hampden | 
1628. 4 Car. I. Holloway Murder O. B. 
1629. 5 Car. I. William Stroud 
+ Walter Long Hab. Corp. King's Bench 
John Selden 
Richard Chambers Seditious ſpeeches TC. 8. 
Sir John Elliot Seditious ſpeedhes in Parl. King's Bench 
Denzil Hollis 
Benjamin Valentine 
20, 6 Car. I. Lord Uchiltrie Calumny Edinburgh 
"= | Doctor Leighton Libel C. S. 
Earl Bedford 
Earl Clare 
Earl Somerſet 
dir Robert Cotton Seditious writing C. 8. 
John Selden 
| | Oliver St. John 
ibn. 7 Car. I, Lord Audley Rape and ſodomy High Steward 
3 Laurence Fitzpatrick Rape and ſodomy | King's Ben ch 
TE \ Giles Broadway 
N Lord Rea and Dav. Ramſay Appeal of treaſon Chivalry 
1632. _ =: "Xp Henry Sherfield Breaking church window | Star-chamber 
1622- N Car. I. William Prynn | 
* 9 | Michael * Libel Star- chamber 
R William Buckner 5 
| Sir Thomas Layton | 
* \ Sir David Fowlis Traducing of ſtate | Star-chamber 
= 7 8 Henry Fowlis 1 
1644. 10 Cat. 1, Lord Balmerino Libel Scotland 
1637. 13 Car, I. ohn Baſtwick, M. p. | 
| * | — Burton Libel | Star-chamber 
- William Pryan 
| 5 > John Hampden Ship-money Exchequer 
John Lilburne Sedition C. 8. 
"IM John Wharton 
1638. 14 Car. I. Thomas Harriſon, clerk Reflecting on a judge King's Bench 
David Williams Murder O. 3. 
e. 16 Car. I. I | Earl. Strafford Treaſon H. L. 
Lord Keeper Finch Treaſon Parliament 
45 19 Car. 1. Colonel Fiennes Cowardice Council of war 
— | Archbiſhop Laud Treaſon H. L. 
1644. 20 Car. I. Lord Macguire Treaſon | | King's Bench 
Sir Robert Spotiſuoad Treaſon Scotland 
1645. 21 Car. I. 
1647. 23 Car. I. John Morris, ys 3 
5 and his wife 
8 Iſabel Smith Forgery „ 
| Leonard - IH 
1 John Harris | Jt : | 
48. 24 Car. I. | Charles, king of England Treaſon IH. C. of Juſtice 
=. | CHARLES THE $ F.C 
—_ Car. 1. Duke of Hamilton | Treaſon | | H. C. of Juſtice 
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leaded in abatement by a peer 1 227 viii. 51 
p GEORGE, Abp. of CANTERBURY, 


His. caſe of Robert ear] of Eſix, and 22755 Frances Howard, relating 


to their divorce *. 4. Ap. 
Explains proceedings in vol. i. 315. x. 4. Ap. 
chews the opinion of the biſſiops and civilians X. 4. Ap. 
dome obſervable particulars, when ſentence pronounced Xx. F4- Ap. 


his turn to give his opinion X. 21. Ap. 
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five againſt'i it Xx. 21. Ap. 
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FL SB BOTIBURY WITNESSES 
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| X. 242 
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"Bailey wheht their trials were called on *. 24. 
No evidence appearing againſt them, they were acquitted . 24 
derjeant Davy' J þ (pore to the court on their behaif x. 246 


„„ p» EO: N,: 5 
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throne vacant, at the Revolution v. 146 
EE #LSBINGCTON EDWARD, 
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The court deny Abington a pair of writihg-tables to take totes; but | 
_- him to ſpeak to any point as it was urged, before the whole 
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118 '$ + 4 


„ bet, a 
dteffaries'to all priveipals a are xcceſſries to every one of chem roi | 


iv. 190, See x. 434. 439 
The erte to murder, eicher before: or after ens: Wend cannot 
ensicted till after the convictipe of the principal 1 We +2698. lhe 733 
* 471. 439 | 
1 ohe ſpecies of felony is adviſed, and another commited, be ki 
is not acceſſary * 47 
he arc acceſſaries belote the Tuck: and by: what terms they 0d 
beg by ſtstütes 8 192 119: 4 
4 dny'to be done, be is.an acceſſary boſare 


an procures X. 444 
es if he: conſents defore-hand ; 030i Yet 444% 445 
2 3 e de convicted before trial of acceſſacy | "bay © i 195 | 
| * Kl. | . 

| * 


N. 
* 


ſhe ſpeech the archbiſhop intended to have made, when it came to | 


þ 


| 


5 


| 


5 


* AQion de Scandal. M4 gnat. 


ö Delires to have the Ge th =” in wy 


ok 


f Though princ = and acceſſary be tried together, yet verdict 18 always 


ron againſt the principal, before it 1s given againlt the acceſlary 


| iv. 1 
A perſon may be an acceſſary before the fad, by the, Roman law, _ 
never ſpoke to, or even ſaw the principal 
Acceffaries are good witneffes, ii. 143. See MACDANIEL STEPHEN, 
and others, ,PRINCIPALS, 


 S ©- QO -MiF-4-1I QF, 


« Atcomplices In treaſon, legal witneſſes till they are indicted i. 113. 


Il. 144, 339, 1099. ili. 883. iv. 149, 572, 894. vi. 25 
* What an accomplice has fud, no evidence againſt thoſe who are 54s 


dicted with him iii. 476 

* One indicted for treaſon, and another for a miſdemeanor for the ſame 
fact; the record of the conviction of the fit fot treaſon ſhall not 
be read in evidence againſt the other in. 534 

| „es A TIO: l. 

* No man bound to aecuſe himſelf, i. 763 95. 

iii. 439. iv. 008. 
* Whether one accuſed may ey de committed 


againſt him ? 
A C . 
Acquittal pleadable to impeachments 
en e T 1% F. 


ii. 43 
iv, 166, o 


ii, 98 
* Action lies for charging a man wich a crime after he has ad bs 
clergy, or a pardon v. 168 
* Where one arreſts another without probable cauſe of action, he is 
liable to an action by the party grieved lil. 1076 
* The purſuing malicious methods to obtain a right, ſubjects the party 
who takes ſuch methods to an action ii. 1090 
The reaſon why many actions die with the perfons againſt whom they 


lay in their life- times Iv. 203 
Non uſer of action does not take it away vii. 432 
No action will lie againſt a judge Vi. 
bee 48 a owls in an action for falſe impriſonment vi. 50. * 

ee ASHDY and J/HIiTE _., viii. 89 5, 131, 1 
ra ad. 98. 131. 336 


A perſon non ſanzs memorize; and alunatic during lunacy, are ſaid to 
be by act of God, tho' the means be human, as violent or hard im- 
priſonment, terror of death; or natural; as fickneſs +. 

A C T of GRACE. See PETITIONS. bee alſo vi. ve 
LL ACTON WILLIAM, : 
(Firſt indifment) for the murder of Thomas, „ . al Au, 


T3 $5.3 


2 Geo, II. 1 . Fa, a 4 
He would not challenge any of the j jury; L131 T4 A ix. 111 
Mr. Harding opens the nee him; te 21049) of ng 1 
Mr. Marſh on the ſame fide ne) rata 169 0 
15 Hard on the ſame ſide Tel ROO be: Tr? 5 6 Nan wel *. f 
The evidence againſt him ix. 

Mr, e wol have aid 4a queſtion then dal not 4 4 
nein 10 noms u a7 at 

Enidenge ſor him m r elt ba N We „ 10 

Sir Jahn Darnell arid others to his danger 3h A 95 5 3 

Baron Carter ſums up che e e 7041 | 

Acquitted 2 1 


2d Aug. 272942 835 1 


z 4452} 2 E. cine % 2 1 


| Mrs Wl/ard'opens the natute ofthe HR. 1 1 


1199.1) of Ned 


F againſt Addon BO IONS aan y 
For h 1 | mk! 25 n Nag 
Baron r i r = Ar ile bend "i 208 
8 : x. 209 
——— (thicd' inGAment) for FR — Rab Neuen, 
Fa 72 17295 '2-Geo, II. ix. 209 
Marſh opens how en Þy his Gently +. 4 1 pg 
e againſt * ooo Wert 
| For bs CONWY TAVERN 
Baron Carter ſus up the evidence. eiten 308 "ex 
{ Acquitie®.. 
8 (fourth jndi@ment}. e muck af e's 
0 3 774 n % 201 2& e 
Adarh 2 the indiftment azainlt OY . a 
ne ag 33 6-7 21414, 2. rn 
or him 4 4, © 1 2 ; a I. 22% 
Baron Carter ſums up abe eee, „ ee th 22 
| Aequitied ; of is 1 
* 5 & e . I 
| * wy 3 7 
pep | I : : 
8 | Vet 2 W £: 5 7 wo 
't NS M F Sos Pa SS 
3 E cf 


F * N a M ++ . % 0 . * 
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1 2 46 | 2. 
e 


iv. 205 | 


IJ "T0 $41NT. See BACON, Sir FRANCIS. 8 Lord. 
1 | ALDERMEN. 


= . C 0 1 
x 7 , 4 
ee PF ²˙Qm ̃ vin q OOO 5 * * . * 
. oy —2 _* — — 
** Ar 1 . * 4 : 0 ” Ty" 

my ? ty 1 * * e . 8 Io uote made oe oh ge x +008 Ada, * 0 a 7 4 * 

* Ps 4 - OY 209 dv Nr 2 * A * . . . ar , FY : be” 6.14 a 

Date av N 49 l r By 3 8 . - 


8 2 N 
— bot prifoner's diſcharge, and his application — | Aldermen of London facetiouſly compared to a and houſehold fur 
n niture owns - IVES | 
M.. Geerd s ſpeech in anſwer to it ix. 226 ALFRED. * 
a bill preferred againſt him for a fifth murder, but re- King Alfred cauſed no leis than forty-four of his juſtices to be hanged ig 
turned {gnoramus ix. 226 one year, as murderers, for condemning and executing ſome of bis 
r. Strange's motion to admit Addon to bail, on affidavit of his former people without a legal indictment and trial by a ſworn jury, and others 
trials atid requires, but refuſed ix. 226 of them for offences not capital by the known law of the land, and with- 
TS of PARLIAMENT. . out clear evidence ii. 288 
Manner of wading, in order to avoid an attainder by act of .* ALIEN, See POST NATL. 
parliament ix. 652 | Aliens are good witneſſes i 11 
Acts of —_ that give remedy, do not take away = Common | * Natives of Scotland denizens of England to all intents + 


Law 2, 44 
When an act 0 28 gi a penalty for ſecond offence, indifiment . 2200 


offence muſt recite reeord of firſt eonviction; and; upon evidence, ſaid | 
record muſt be proved: but matter of firſt convictien is poyry re- exa- 


mined, but muſt ſtand for granted x. 433. n. 
AQ of Parliament cannot loſe irs force by non uſer vi. 713 
The reaſon of altering the ancient manner of paſſing laws into the me- 

thod that is now uſed vi. 760 
Whatever is teſted per regem et concilium in parliaments, is to be intended 

an act of parliament vi. Ap. In. 
A& to infli& pains and penalties on n John Plunkett vi. 390 


A& to inflid pains and penalties on George Kelly, alias vi. 
Act to — pains and pepalties on Francis, lord ha of 2 


vi. See AT TAINDERS. MORRIS JOHN, and others. 


PAR TAMENT. RECORDS. STATUTES, 
ADDRESSES. 
The addreſs of the houſe of lords to queen Arne, to grant writs of error 
in the caſe of the Ayliſbury men viii. 163. See CON VOCATION, 
. -ADDRESSES of the LORDS HIGH-STEWARDS. 
der BATHURST Earl. BUCKHURST Lord. CAR MART HEN Mar- 


quis. COFENTRY Lord. COWPER Lord. DAVENTRY Lord. 


LLESMERE Lord. HARDWICK Lord. HENLEY Lord. 
FEFFERIES Lord. NORTHINGTON Earl. NOTTINGHAM 
Larl. SOMERS Lord. See allo SACHEVEREL Dodor's trial. 
GOODWIN Sir FRANCIS. HIGH-STEWARD. 
o ADHE RING. See ENEMY. 
* ADJOURNMENT. 
Vihayoer e can call or diſſolve an aſſembly, may adjourn it iii. 658 
Improper adjournments of courts of juſlite cenſured PE iv. 176 
Houſe of lords adjourned on a peer declining to be . a8 a wit - 
neſts my an allegation ated the r by ma would affect his 
in communicat to him in confidence xi. "ay Wh . 
PARLIAMENT f 


AD M ISSION. . 
| Record on a mandamus for admiſſion into the Freedom of a 'corperation * 


| A DU L. T k R v. = 
When a man is taken in adultery with: another man's wife, if the huſ- 


did fab the adukerer or knock out his brains, it is bare manſlaughter 
ix, 66 


7 


Poral offence againſt the peace of the realm, for which ſureties of the 


Seen, be required; and that no adequate damages can be given for 


crime u an Aion at the ſuit. of the \ injured | huſband 


Em. Pref. x. n. 
In ancient time adultery was puniſhed i in the turns and Jeets by fine or 
impriſonment Em. Pref. x. n. 
"ThE hiftory of the puviſhment for this crime + + Bm, Pref, xi. 21 


See BIGAMY, CRIMINAL CONVERSATION. FIELDING | 


| ROBERT. GER WAN PRINCESS. GREY FORD Lord. KING- 
N Dacheſs Dowager of. NAIRN CATHARINE. i ; 
PATRICK. POLYGAMY. - 

Gogh AFFIDAVI TS.. : 
| avit to ſupport petition; in order to put off criab i in the ad of 


1 9 round motion for new rial. age wa er 


Javits by 
5 al ANN 
a Fe HO 8 E. 


| * in an e of the African houſe, muſt he hid bd 2 _ 


_ fo n 85 n. 
GRE E M E .. . 05 * 
Agee to make x lexſ i ot» lat e n Gs at Ax. 133 


I DING and ABETTING. 
Whderer b. privy and conſenting to treaſon, or procures another to 


commit treaſon, is a traitors and the procurer of felony or. murder is | 


Fus hiding a traitor knowingly, treaſon ck. Tos th wes | 

T In xncouraging a traitor, treaſon * 263, 894 
* "Aidivig and aſſiſling a pirate; "ris no Excuſe to fay he was under rhe 
way 11 command . 314 


I - Yet thoſe who were ſervants on board, Girecled\ to be 
4 


ae ob ling ad fg e- nt ere though not | 

PF + at the ceremon je dee = 
ESBURY, "THOMAS. Earl of, iv, 606. 

93 Sir JOHN. ls. cpu ann vi ; 

W PORTESCUS). 
oP on | peoſecu A 4 inſt- Fr na” for treaſon — 


dot — the Exchequer, his argument | in, the prince's'caſe 85 


94 
jon, that alderman might be removed Lg blitg"s dninkerd: 2 


. 8 


5 og 


x. Ap. 138, 139 


4 


y ſeems not indictable by our law, though admitted to be a tem- pra 


rds, on 8 for treaſon | 3x. 69, 620 


© x felon i 44.40 
b ſhall be deemed an affent-to treaſon, 6. : ? 1 738. fl. * | ans 


1 


? 


h 


An act naturalizing the father, naturalizes his iſſue born before the a 

without ſpecial words, Not fo in caſe of denization ii. 

* An Englihbnan having iſſue of an alien woman out of the king's £ 
minions, ſuch iſſue are denizens of England ii. 12 


* He Who pleads he is an alien, muſt make it appear . 16 
* Aliens ſhall be tried by a jury of half foreigners and half nating 
” bit. 468. v. 

* Analien and a natural-born ſubject indicted differently 5 v. = 
* Whether a juryman's being an alien is ſufficient — for _— 
judgment ? 439 
An alien naturalized in Scotland ſhall not inherit lands in England, as a 
native of Scotland may | V. 524 
* An interpreter ſworn, to interpret the evidence to the aliens on a Party- 
Jury ili. 472 


*ALLEGIANCE. 


* 8 naturalem nemo ejurare poteſt, nec patriam exuere ii. 9, See 


MAXIMsS. 


* _ or heſitate in point of allegiance, ſzid to be direct treaſon and 
apoſtacy ll. 3. 
77 7 hold it damnation to take the vath of allegiance id ; 
— due from natural- born ſubjects is n and unalienable 
ix. 550, 586. See MAXIMS. OAT HSS. 
* Allegiance cannot be circumſcribed by place, but is due to the perſon 
of the king v. 517 


The difference to be obſerved in an indictment againſt one who owes 
allegiance and him who owes natural allegiance v. 527. vi. 87 


'* Spencer's treaſon; that allegiance was due to the king only in his poli- 
tick capacity z and that the people might compel him by dureſ (or per 


RESISTANCE. 
a * ALLIES. See ENEMY, 


ALLYBONE, Sir RICHARD, j. B. E. 


xp, cites a caſe as a caſe in point againſt the defendants * iv, 95 
Not qualified by law to fit as a judge, being a papiſt, and conſequently 


had nor taken the oaths or teft; which the law enjoins to be done, 


before a judge takes his place on the bench | Xi, 1 
* * AMBASSADOR. . * 


ctiees during his embaſſy to him | i. 119 
An ambaſſador may be tied for treaſon. _ - ii. 8 


baſſador to Rome iv. 397 
* A bill of attainder againſt a perſon for killing a foreign minitter 
2 - 


By the judgment of lord Bacon, in point of conſpiracy againſt the ſtate, 
even an ambaſſador is not privileged ii. 8. dee CASTLEMAIN, 


TOO. 
4 *AMENDMENTS, | | 
Books cited where amendments are allowed in crown caſes v. 47 
No inſtances of amendment in criminal proſecution v. 553 


Error in point of {kill not amendable, tho“ miſpriſions or miſtakes: 


[Record of information amended e Jie 


Dien ſtruck out, and 44 panihh n inſett ii xi. 332 


Great difference between amending indictments _d informations. xi. 333 
Order to ambnd information miſcalled an alteration * en Ki. 333 


Information amendable by judge, at chambers xi. 333 
Amendment, where to be allowed in criminal caſes, as well as in civile 
viii. 5 


Warranted by common law; no tktute of jeofails extending to criminal 

- cauſes, or other cauſe, where the ki ing is d party viii. 58 * See DIS- 

CON TIN UAN CES. PLEADING and PLEAS, - WRITS. ö 

Efe * See PLANTAT ION. SLAVER T. 
AMICUS: CURA. 

Any perſon may inform the carte as amicus curic i, 456. iv. 168 


4 N 4 ND4 LE, Varguis. See BAILLIE DArID.. 
1 H Y. 1 
Tyranny, bad bad P it is, is better than anarchy, in the opinion of Lord 


| „p 0 sir E BD. 

Lord chief juitics of the common pleas; at kihe! ame et of Daviſon 
in -the Star- chamber for à contempt en e 

His ſpeech on that occaſion Ii. 4 27 


i. 127 


treaſon © oo 
— triah of Hdingim (dn Ake offene 1. 15 
Hie concerning the impriſonment of the de, without caule, 

— 985 the houie of 'commons, and the artieles to which, all the 


42 their names en . 140, 147, 161 


hailter of taverns 5 Hip 99) ] 


A 4 54) 158. b "eb 


„ a 
IHE © 27 75 1 


senen e 202 
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afpertee) to yield to their demands „ ts 08: 
Said to be due to thoſe from whom we receive protection ii. 442. Ste 


Is of opinion, that the petition of the ſeven biſhops i is a libel iv. 393, 30 


* A Reenth ambaſſador beheaded by the duke of . for treaſonable 


* Earl of Caftlemaine charged by the houſe of commons with going am- 


Z. n: v. 105 


ROGER, Earl of; alſo, i. 119. li, 78. vil. 245, ns PANTH- 


ate Fro 
Mr. juſtice Blackflone'gives the riſe and hiſtory of amendments xi. 332 


xi. 323 


He wis onô of the commiſſioners on the tral of Buer and others. fot 
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ers Nene 


mv =» 
=> 


> »- 


ne FF T©PRX © Vu Www nwm ©QwW: & aa IE —— vw WW Hy 


was made only in terrorem ji. 999 
+ ® The chief juftice directs the jury ii. 1000 
# The clerk abſolves the prieſt when he ſays maſs li. 1000 
Mr. Corter's trial | ii. oo 
e is proved to be titular biſhop of London ii. 1000 
eonvent in the Savey ſuppreſſed 5 1001 
* Mr, Marſhal's trial ICO2 
Ans own confeſſion, that he was a prieſt when tried for the popiſh plot, 
brought as evidence againſt him ii. 1003 
Mr. Nat s trial ii. 1006 
e and Beadloe complain, that the court is erouded with — * 1007 
* Payris's trial 1007 
uuian ambaſfador's letter not admitted as evidence for the pri- 
N ii. 1010 
7 . 's trial ii. 1010 
s that Oates did not know what a prieſt's habit was ii. 1071 
„Gk. tnat the prieſt makes the maſs, and not the maſs the prieſt 
ii. 1011 
Fool | that a pioteſtant had ſaĩd maſs about town ii. 1011 


. 


* . 


j "0 of the refolution of the judges of C. B. that they —_ not 

they the queen's letter in matters of juſtice ; cited i. 708 
AND ERSON, alias MUNSON, LIONEL, 

am Ruſſel, Charles Parris, alias Parry, Henry Starkey, Jomes Corker, 


Fler atfhal, and Alexander Lumſden, tried for high treaſon the 
Lit of January, 1679, 31 Car, II. Th 9 
7 emiſh indicted and arraigned for remaining in England, having received 
5 orders ii. 993 

ut being ſick he is remanded to prifon ii. 993 
#4 Haderſon, Cc. indicted alſo, for accepting popiſh orders ii. 


„hal and Cor ter object they had been alteady tried for high m 
and acquitted ; but are told, that was for compaſſing the king's death, 


&c, which is another ſpecies of treaſon Ht. 994 
« Anderſon firſt tried ji. 995 
s The ting 's order for his ſtaying in England does not avail him at his 


trial | bis 
* 85 John Keyling opens the evidence ii. — 
# Whoever accepts popiſh orders, by conſequence difowns the king” 2 


premacy, and aſſerts the pope's ii. 995 
* erfield depofes, that he went to confeſſion to Anderſon ii. 996 
*And that he had an indulgence from Anderſon to be drunk as ſoon as bo 
had received the ſacrament ii. 6 
Holes evidence, that the priſoner performed the function of a prie 
und the court directs, that it is not neceſſary to prove his ordination | 
8 ii. 997 
babe commits a miſtake in his evidence againſt Anderſon ii. 398 | 
be priſoner urges in his defence, that he wrote in behalf of the king's 
power againſt the pope's ſupremacy ji. 998 
® And obſerves, - that the judges had delivered their opinion, that this law 


7795 he had ſpent 4oool. and loſt a leg in the king's ſervice ii. 1011 
He was baniſhed in the time of the uſurpation, for refuſing to take 
"he engagement againſt the king li. 1011 
* Me. Lumſden's trial 125 ii. 1011 
Ae appears to be a Scorchman, and pewpüter for Scotlond | 
The ſix firſt convicted; but Lumſden being a Scotchman, it was found 
| +»amgh as to him, the court doubting whether he was wirhin the 
ii. 101 
he recorder ſhews the reaſonableneſs of making ſtatute 27 K. c. » 
{Ind the putting it in foree at this time, ii. 1016. See ii. 967. 
bentence paſſed on the firſt ſix | 
 '* FNDERTON, WILLIAM, 
Hh trial for high treaſon: at the Old-Bailey, for two- traitorous libels, 
3, 1693; 5 N. A. * viii. 63 
Thidetice of A printing-preſs, and materials for printing, found: in his 
rom iii. 64 
che two libels, one correted by his own hand viii. Af 
Miltter's defence, that 10 overt | was proved, and prays counſe 


it, 1017 


Vi. 544 ANIMA DVERSION S | 
Pint declared, an art a | F195) +148 Ho On two zoth of 1 ſermons, reſolved by the lords, 2 alin 
2 uſtice Tah ſums up the evidence, and wot mn __ bim re and condemned to be burnt by the common nn bo 
ak 145 vi. 644 vii. Q 
— We} the rfinary's account of him o of, W vol... oy | AN N ALY, Lord. See xi. 9 9 
by another hand A 201 01940 l ANNE B'O'L'E Y N. See BOLEY, ANNE. 
The'feveral evidences * J N'NESLSY, AMES) \ 
— counſel, and delivers in is plea. himſelf | vn. — And .. Redding," for womb at 2 Nn 130 Fubs, 127653 
ea 8 A eee | I5 We » . 12 31 
Fhat: 13 & 14 Car. U. eh, 335 which: makes priming ſeditious books </ The indictment -- Fan W pos 316 
Hence, extends not the puniſhment to life or limb Vi. 68 Mr. Breton opens 8 8 "I them | I. 317 
2 jury aſk the court, if baving ſuch things 12 him, without uſing | Mr, ſerjeant Gapper on the ſame Wins (o 11402.91'1 or: 
then; affected the priſoner's life'? Vin. 68 The evidence againſt then ix, £10 318, Co 
Woe low ong debate, find hor gle r At viii. 69 Their defence, the latter bein gamekeeper yl | bat Ix, 323 
thut ſentence may be ll 63541 heard 1 bis behalf The opinion of the cout on alen e 320 
| vi. 69, 70|:Phe-counſel's argument for the priſons | wm i. 230 
1 in arreft of judgment, ind'is condemned Vf. 79 The counſel's hs nol dem bes ye 1 1 1456 ps be 
titbehavicur. tin execution + Vi. 72 | My. Mume Campbell's ww e Aix, g37 | 
- RF to the ea * M viii 72 More evidence called. ©»: NN A e 
DREWS, pgUSEBIUS, Cole I Court ſummed up the eviieete' W 5 | ES: > 
Found guilty of 1 e, a 335 


3 him ſor high treaſbri, Wait the TOO conteſts} 
4 Hug : | 650 | Vi. 


ii. 10124 


Puts in his anſwer in writing to the high court of juſtice 
Pleads, that the act conſtituting the high court of juſtice is repugnant 

to Magna Charta vii. 329 
Puts in a ſecond anſwer, that by the letter of the act the court is not 


qualified to try a freeman of England vil. 330 
That they are ſworn in words of manifeſ partiality | vii. 330 
His third anſwer, that it is not repugnant to the act to try him by his 

peers il. 831 
Avows his right, as a freeman, to the benefit of challenging, and of 

having the witneſſes brought face to face 0 vii. 331 
His arguments at his trial 

Firſt, that he ought to be tried by his peers vil. 232 


Second, that the court, if a court, is only a court ex parte, not having 
power to diſcharge, if the perſon is acquitted vit. 333 
Third, that it is no court of record, and therefore not * = pals 
upon any man, in matter of life 
Fourth, that the commiſſionary power of the court is againſt cont n B 
and vulgar reaſon ui. 334 
Fifth, compares the oath of the judges and the commiſſioners vii. 335 
Sixth, a recapitulation of the whole argument vii. 330 
Sentenced to be beheaded vii. 337 
Deſires a copy of his charge, and a day to be 1 to deliver i in his 


anſwer vii. 338 
Urges the crime imputed to him only a bare reſolutions ſo, conſequently; 
no treaſon vii. 


That the owning king Charles II. not within the words of the act, pro- 


claim, declare, publiſh, or any ways promote, vil, 333 
Takes exceptions to ſome of his triers, but not regarded vii. 340 
His ſpeech on the ſcaffold on Tower-h1ll vü. 341 


„„ Rag oh p 

Anneſiey James, eſq; and Jobn Fans, gent. for an aſſault on James An- 

0% 7 and _ tried at Athy, in the county 4 Kildare, 
4 


eland, 3 Aug. 1744, 17 Geo. II. ix. 336 

The > oo, Af * by Mr. Diſney IX, - 
Mr. Harward on the ſame fide ix. 336 
Mr. Spring en the other ſide ix. 337 
Mr. Harward and Mr. Spring argue on the nature of giving evidence 
ix. 337 

The court's opinion upon it ix. 337 
Mr. Mac Manus for the proſecution ix. 339 
Mr. Morgan for the defendants, and for ſeparating the indictments 
ix. 339 

Court over-rule him ix. 340 


Evidence againſt them, by Mr. Mac Kube, and others, in ſupport of 


the indictments ix. 340 
Mr. Spring ſtates the caſe _ ix. 304 
Mr. Morgan moves, that thoſe e may give teſtimony for the rf 

ix. 365 
Court of opinion they may ix. 305 
Mr. Harward againſt allowing it ix. 366 


His diſpute with the court about it = ix. 366 
Mr. Attorney-general, Mr. Mar Manus, and Mr, Callaghan's ſpeeches oft 


the point ix. 367 
Mr. Malone for the defendants ix. 368 
The counſel for the proſecutors over- ruled in their objection ix. 368 
More evidence on the other indiẽtments ix. 369 
Lord Anęliſea is found guilty | ix, 3s 
Mr. Spring's ſpeech, whether more yh: is neceſſary ix. 375 
Court's opinion ix, 376 
Mr. Harward's ſpeech | ix. 376 
Court ſtates the caſe _ | t. ix. 376 
Mr. Attorney-general's opinion upon it R £6 8 ix. 378 
Jury find them guilty 8 09 17; ix, 378 

t. Hartuard 8 ks for judgment ix, 378 


Court's on giving ſentence? | | ix. 379 
Their puniſhment 


ANNESL EY FAMES,” 


Wert preſented to the council of Bats VI. 324 inſt Richard earl * ea, his trial in je dent for. lands 
Wine" Fyrther "Eirdurſtances telaring to his examination por ins 'wri- |” LY mag SY of © by 1 NP * 743. 16 C.. - | 
* 1 327 DENT 3 . 2. „ A4 3 | 
Mes the couneil te have his friewds come to hin, and for er "The 1 E \ J-071 _ Ix. 380 
War - alan Mr. ſecjeant Aar base iprech on n. in. es 
e. for tis commirmeti tothe Tower, det wee god Mr. ſerjeant Thani on the ſeme T5 A + - ix. 363 
"Mer bis. yea! comimeme! i as g EVE 17 | 7 vn: 329 Me. Lebunt for deſendant r „ie COP 2 ¹ ix, woos 53 f 
aao che par it 3 © £538 Win wit * 329 —_ - tetorder Srennard on the fame be. . "248" Led * 
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; Appeals to the court of Rome, See pOpE. *#7 116 wt 


We. His wh in Sel for þ blen, Zn. 2 . 
8 my" e = 40 frame? wes 9, e the- market-crots. of £dinburg 
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1 td dhief-baton Boirer's W that the jorywhubd take notes ict 363 
The names vf the evidence for the plainti | ix. 383 


Mr. Giffard, a principal witnels for the plaintiff ix. 384 
His evidence objected to ; ix. 384 
Several ſpeeches for and againſt allowing bim a MONEYS bi 385, Kc 
Attorney ought not to qiſtloſe the ſecrers of his e, | ix. 387 
Mr. Giffard gives his evidence ix. 388 


A point of law, whether an attorney ſhall diſcloſe any thing e. 
in a collateral qebſtion that ſhall affect his client ix. 389 
Debated, with the ſeveral arguments 
Lord chief-bartn Bowes's opinion thereupon 


Baron Mountney's ix. 292 
Baron Da s ix. 294 
Mr. GC proceeds in his evidence ix. 304 
Mr. Attorney- general (St. George canli clas) opens the defendant's 
evidence ix. 299 
* of deſendant's witneſſes | ix. 402 
rs. Heath, a principal witneſs for the defendant . ix. 403 
More witneſſes called, and confronted with Mrs. Heath ix, 413 
Lord chief-baron's charge IX, 415 | 
Mr. baron Mountney's ix. 423 
Mr. baron Dawfen's' , © ix. 429 | 
A verdi& for the OOTY ix. 431 


See Mrs. Heath's trial for petjury in this cauſe 431 
His and his ſons death ix. 1 5 See ANGLE 924. RICHARD Earl of. 
A N WE K in & HN N GERN. 


account of all the minute Fra ty Fong 

charged by the bill, it may be excepted to vi. 703 | 
| AN TI b O T' E ageint POISON; 

Containing ſome. remarks on paper Swentionel to have been delivered 

by lord Reel to the ſheriffs at his ene, compoſed by Sir Bar- 

- tholomew' Shou mr viii. 464 
| ANTIGUA. See BARBOT FOHN, 

ANTRIM, Marquis of, 
His cafe before the commiſſioners in the bill of ſettlement | in Itcland 


If it Wet not give an 
be 


viii. 419 
Account of what * he received from Ireland viii. 423 

| "GAP FE AL. 
* In an appeal, where one ſtands mute he ſhall be hanged i. 389 
* Appeals in parliament remain in the ſame ſtate on the 3 of a 
new pafrlianſent, as they were in at che diſſolution of the ald f. 747 
* In an appeal the priſoner's witneſſes ſhall be ſworn ii. 253 


* A conviction on an indictment for murder no bar to an appeal ii. 253 


The king may pardon oo even in an appeal v. 14.8 
* One acquitted for murder ſhall give ſecurity to anſwer any appeal that 
may be brought ili. 501 


Infant againſt whom ſ. pecial verdict is found ſor de, pardoned before 
argument, not to give bail to anſwer appeal IX. 42 
Appeal reſembles an impeachment iv. 167 


In, an appeal the priſoner may have counſel, and bs is wirnſes call be | 


"ſworn _ 
Why appeals leſs frequent than indifincnts. 
Appeal lies in robbery, murder, burglary, 


ii. 232 iv. 174 
iv. 174 


De and in all crimes at 


© common law, puniſhable by loſs of life or member iv. 174 
The Chancery has power to iel, in caſe writ of e is Ioſt, and to 
renew it 4 viii. 487 


Appeal againſt à member of the houſe of e doring the time of * 
parliament, and debates between the two houſes thereon. 8*¹ Tad, | 


Sir . 

Ther lies, of common right, an ajipes? from all; reeleſialticnl) erte u 
'- Englard to the ſobexeign, in virtue of his majeſty” J ve pg So re 
ſolurd by all the jultger of England viii. 570 

In pp of murder, peers to be rried by ordinary; jury of freetiolders, |} 


vii. 149, 152. xi. 278 
As attempt N the ſubject of his right of a . aſk of mur 


der, made in parliament 11 xX. 278 
Trial of murder of à very extraordinary. nature appeal x. 31 Ap. if 

Appeals in parliament taken away by ſtat. 1 Hen, IV. ch. 14. 6. . 
In appeals of Cealon: battle did not lie, if it could: be proved. by wit- 
kl es | i. 11. 1 
Quaker cannot hs a witneſs on appeal - NN ix. 122. 1. 

olt, -ehief. juſtice, B. R. ordered an n ix, 152. See 


BHR DOE TH. BATHURST CHARLES. cHRHHꝰ˙D 
v: WILLIAM, CORBET RIGHARD, COMWPER SPENCER. NO. 
BLE RICHARD. PORTER: GEORGE. REA Lord. SHIRLEY 
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+-he-comes in cuſtody, or on recogainance, he. hall? pkathi , 
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* 
5 Yoluntary appearance upon an outlawry 2 be taken notice of Lby — 
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| treaſon, but upon their peril. 


| 


_ the, parliament of Scetland 


in the reign of the late king | i. 416 

| *, The delivering the king's perſon into the hands of the Eiglis rebels, 
* In. taking the part of Oliver Cromwell when protector, and — 
king, Charles the ſecond's reftoration il. 410, &c. 
petitions the parliament for a recognition of his caſe, and for warr, ints to 


„ede ſuch perſons whoſe names he ſhould give in vn 
F * 585 
Refuſed vii. 380 


Reſolved, that his advocates could not be allowed to ſpeak in calc; of 
vii. 
His ſpeech before preſenting his ſubmiſſion vii. — 
His ſubmiſſion, and begs the interceſſion of parliament. vii. 302 
Not accepted, and ordered to put in his defence vii. 302 
| The ſpeech before the parliament after the indictment read obſerves, that 
ſeveral; matters ſtared in the libel are not produced, without which he 
is incapable of anſwering vii. 394 
That the acts of parliament on which the libel is ſounded are not re. 
peated as they bear , vii. 
That the libel, as founded on practice, is no ways relevant 


vii. 

That the dittay is unclear and indiſtinct; therefore the libel inept vii, = 
* The marquis's anſwer 5 11 427 
His defence | vii, 387 
* Plcads his majeſty's act of oblivion ii. 427, Vii. 30) 


* Denies moſt of the other atticles, | li. 428 
His further anſwer to particular articles Vii. 499 
Distinction between acts concurring with the uſurper, transferring 4 
| facto in his perſon the power he uſurps and acts, whereby the oppreſſed 
ſubjects make uſe of the power ulurpcd, wherein the utility, not 


— 


of the uſurper, but of the ſubjects, is relpecied _ vii. 413 
The opinion of ſeveral eminent civil lawyers concerning concealing 
treaſon Ry | vil. 410 
* His ſpeech at his execution is 436 


a * ARGYLE, ARCHIBALD, Earl of, 

His trial for high treaton, in November, &c. 1681, 33 Car. Il. iii, 441 

* November 3, 1691, the earl takes the Scotch teſt in council, his royal 
bighneſs the duke of York, high-commiſſioner, being prefent iii. 441 

* The privy council's explanation, of the teſt iii. 446 

* Novem. 4. "The carl of Argyle being about to take the teſt as a com- 

miſſioner of the treaſury, and offering the explanation he had offered 
the day before, it was relolved he could not fit in council, not having 
taken the teſt according to the meaning of the act ini. 442 

* The earl of A. gylꝰ s explicat ion of the teft iu. 442 

* Nevemb. 8. The council ſend a letter to his majeſty, to acquaint him 
chen, had committed the earl to the caſtle, and ordered him to be proſe. 
cuted for the ſcanlalous paper he Save! in as his alten of the teſt, 

et =o! ihe: Bf 

A 1 15. The king ſends an * * approving hats proceedings 

Jil, 

* Tune indictment againſt him for treaſon and perjury, &c, iii. * 

* Abſtract of the acts of Parliament whereon, the indiétment is founded, 

lit, 

* The etl raue ihar ft George Lockhart may be aſſigned of . 
or him 0 iii. 440 
The anſwer of the council ' iii. = 

A ſecond petition of. the 5 ahh the aufer of the council, that 


they allow counſel to plead for him iii. 447 
* The earl cauſes ſir Grorgen Lottbart to be forved with the order of 
caungil, allowing x counſel. 2 . 45] 
4.x Ta earl is L Dann # 12, before the dor of juſticiary, 


9 


1000 PS 
E * His ſpeech, reciting k is "ſervices fo the king at 4g fight, 22 


iii. 


* 


[3 * The kings s letter to _ eg xn —— — was an fot Torn. iii. 449 
* General Middleton's orders to the earl, * the earl sf Glencairn $ letter 
ba to him, read in court $1146 n iii. 449 


* Sir Gear 1. hurt Sargument and plea * the Jarl of . ili. 45⁰ 


*The King's advocate's argument and plea againſt the ea?! ii. 455 
1 Sit Fobn Dalrymple's reply to the king's adyocate./!: !. iii. 458 
- #* Sir, George Lockhart's reply to the king's advocate al iii. 400 
* The king's advocate's third plea againſt the earl iii. 105 
iii. 404 


p * The, ſeveral argumears, aretz, by the clerks! in - anti 
December 12. The lords of ju 

be well ſoppor ted, as to the-trealon ; and ſefer the proof of the fact. 
-> therein contained to the aflize {or jury) Fonbilting of fifteen peers and 
3 commoners i v1. i 45 $1107 2 : Jil. 464 
* The aſſize having choſen the. marquis of Mm 6 aber chancellor {or 
bo foreman) with one voice find the-carl;guilty. of treaſon, leafing-making, 


.,a0d; taſrg-yelling 3 and, by: plurality of voices, acquit bim. of the jr” 


. ili. 404 
5 be council acquaint his: majeſty with the proceedings - iii. 65 


+ tf Fourtjudicially Leys „325 * The king, in his anſwer, directs the lords of ener to proceed i 
1 APPLETREE THOMAS. ii. r See . MESSENGER, K. -» paſs ſentence; bug to reſpite the execution iii. 405 
| APPR ah a Dem * Fn December 23, 1681. 4 . hy cap of bigh t reeaſon pon pr 
beter was given to an approver hem gv 20045 e eee e e Raving ma n Rel tes li. 
5 | a} 15 
bet er £1.14 RCHER; H Tue heralds and ee — diſplayed, (aſter. Far 12 
Now: eee . u dhe bar, , becauſe: ue. eat to wt 3 trumpes) publickly, in; face of court, conform, to the cu 
| ©" gh6Cngagament Wl al li. 159 Festland in ſentences of treaſon; and in purſuance thereto, in his ma- 
28 Ad REOPAGITA - 25 e ele name and by. hie authority, cancel, teat, and deſtroy 10 
Vpon what occaſian Millan wrote that famous. as 684.655 | boy traytor's arms, throw them in his face, trample them under foot, 9 
1 JOT E, ARC HIB dbD; — of, 2 5 . ordain his arms to be enpunged out of the books of e 
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dignity. 
ny. dear and e 


terity to be N and never to erl. bang or 


The grand indictqtent exhibited 8 him by his PENG 5 advocate to 


*The charge againſt him, wherein are enumerated ſeveral acts of bee 
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the ſaid arms, and afhx them on ſaid croſs reverſed, with this inſcrip- 
"Hon, The arms of mr. Robert Baillie, late of Ferviſword, traitor.” 
1 iii. 1101. See iii. 466. iv, 304. vii. 44, 8 5. viii. 332. 
ARMS T RON G, Sir THOMAS, 
esedings on the outlawry againſt him, Trin. 36 Car. II. 1684 iii, 983 
e dehres he may have the benefit of a trial, according to the ſtatute ot 


Faw. VI. it being Jeſs than a year ſince he was out-law'd. The court 


Alwer, he did not ſurrender himſelf purſuant to that ſtatute ; but was 


taken, and ſo could not have the benefit of it ji. 983 
# Remarks on this proceeding ** 
# Mrs. Matthews, the priſoner's daughter, exclaims againſt the court for 

Hurdering her father, and is committed Iii. 984 


# The priſoner charged with being one of thoſe who engaged to kill the 


king 8 itt, 985 
+ He complains his money was taken from him when he was made pri- 


Peer \ iii. 985 
* Execution awarded 1. 
# His behaviour at execution h iii. 985 
#:Sybſtance of his dying ſpeech ; iii. 986 
Proceedings of the commons upon this attainder, in 1689 iii. 986 
His attainder reverſed, 6 ,. III. TR" 


he paper delivered by fir Thomas to the ſheriffs viii. 471. See iii. 297, 298 
1 Je Howles's remarks on the award of execution againſt fir VEE: 
C iv. 198. See viii. 64, n. See alſo EXAMINATIONS, 


ARMSTRONG, Lady, 


Copy of the paper delivered by her to the lord keeper, lord chief juſtice, ' 


and attorney-general, in behalf of her huſband fir Thomas Armſtrong 
6 : viii. 470 


=: ARNOLD, EDWARD, 
His trial for ſhooting at lord Onflow, Mar. 20, 1723-4 viii. 290 
The indictment | viii. 290 
Counſel moves for a ſolicitor to be by him, to call his witneſſes, he being 
a lunatic 1 | viii. 291 
Counſel for the king oppoſe it viii, 291 
Me. ſerjeant Che/bire's ſpeech, at opening the fact viii. 292 
The evidence of the perſons with lord Onflaw, when he was ſhot 
VIII. 2 
Evidence of his declaring he would ſhoot lord Ouſinu, if he ſaw hi 


: | vil. 2 

His confeſſion to the juſtice, that he had long and deliberately intended 20 

murder him viii. 300 

Eyidence for the priſoner, to prove him a lunatic ". "ith. Toa 

Mr. Hungerford urges, the priſoner's not being diſguiſed brought him not 
within the act of parliament viii. 


was diſtinct from the former, of being in diſguiſe viii. 313 
Mr. ſerjeant Cheſbire's obſervations on the evidence viii. 313 
dome letters of the priſoner's during his confinement, and ſtate of the caſe, 

*as he himſelf dictated it, produced vil. 416 
Mr. juſtice Tracy ſums up the evidence viii. 317 
The jury find him guilty viii, 322 
Died in priſon viii. 322 


g ARRAIGN MEN. 

Nat neceſſary for peer or commoner to hold up his hand at the bar on his 
"arraignment ii. 28. iii, 212, 213. iv. 211, 512. See FITZHARRIS, 
EDWARD. HOLDING UP THE HAND. 

25 N ARREST. 

* Huſſy, chief juſtice, ſaid, that fir John Markham told king Edward IV. 
he could not arreſt a man for treaton or felony, as a ſubject might, be- 
*Tauſe that if the king did wrong, the party could not have his action 
einſt him vii. 120, 129, 130, 146, 171, 219, 221. See ii. 208, 

I 2 4A 7 | | 212. iv. 558. 
Arreſt under a warrant filled up after ſealed, illegal | X. 478 
Mr. juſtice Fo/ter's opinion of ſuch arreft x. 476.n. See ACTION. 
"PRITCHARD, WILLIAM. 
ARTICLES of IMPEACHMENT. | 
AR UN DEI, Archbiſhop of Canterbury, 

had to have been impeached of, but not committed for, treaſon ii. 572 

RUND EL, PHILIP HOWARD, Earl of, 

His trial for high treaſon, the 18th of April, 1589. 31 Eliz. before a 
*commiſſion of peers | | V 
94 gicted for correſponding with dr. Allen, a traitor, in promoting a 

Foreign invaſion, and ſaying maſs for the tucceſs of the Spaniſb N 

| i, 165 


*A picture found in his trunk given in evidence againſt him i 
* 3 to have his accuſers brought face to face bs i. 167 
e objects to ſome of the witneſſes, that they were indicted or attainted; 
but is over- ruled i. 168 


He is convicted; and ſentence pronounced upon him i. 168 
He dies in priſon . bope | i. 168 
© ARUNDEL, THOMAS, HOWARD, Earl of, 

Lord high ſteward on earl . trial for treaſon 1. 736 


"= | S HBF ad W HIT E. 
Proceedings in the houſe of commons in that caſe Tv 3 viii. 89 
brings his action againſt Vhite, for refuſing his vote; is caſt in the 


un, Bench, and recovers on a writ of error, in the houſe of lords 


on 2 : , .. viii. 89 
Members appointed to ſearch the journals of the houſe of lords, and the. 
FP 


313 
Mr. juſtice Tracy delivers the opinion of all the judges, that the clauſe. 


See IMPEACHMENTS. | 


The queen's anſwer 1 


's 


1 


X. 


Sir fob Havvles's ſpeech in juſtificatlon of the lords vili. too 
Sir Edward Seymour's ſpecch that no action lay viii. 103 
Marquis of As ſpeech viii. 104 
Mr. L: ondes's ſpeech viii. 104 
Sir Simon Harcourt, ſolicitor-general, his ſpeech Viti. 107 
Mr. Dormer's ſpeech | | viii. 108, 109 
Sir Joſeph Felyl's ſpeech viii. 110 
Sir George Meggot's and mr. Tancred's cafes cited by him viii. 111 
Sir Thomas More's ſpeech | viii. 114 
Mr. C:avper's ſpeech viii. 114 
Sir Humphrey Mackworth's ſpeech , Ville. 417 
Sir Gilbert Dolben's ſpeech viii. 119 
Mr. King's ſpeech viii. 121 
dir Thomas Littleton's ſpeech Viite 122 
Serjeant Hooper's ſpeech viii. 122 


Mr. Walpole's ſpeech | 33 
Reſolved, that the qualification of any elector, or right of any perſon 
elected, is cognizable, and determinable no where, but before the par- 
liament | | vili. 123 
Aſbby reſolved guilty of a breach of privilege viii. 124 
Report of the lords committees appointed to draw up a ſtate of the caſe, 


upon the writ of error viii. 125 
Reaſons of the lords for reverſing the judgment viii. 125 
T'wo ſorts of boroughs deſcribed Viii. 126 


Though the inheritance of the franchiſe be in the body corporate, yet it 
is for the benelit of the particular members, and enures to their 
advantage in their private capacities viii. 127 

Where a man is injured, if he cannot bring his action to recover the thing 
Itſelf, the law will always give him damages in lieu thereof viii. 131 

The lords reſolve, the action maintainable in the queen's courts; and that 
the voting Aſbly guilty of a breach of privilege, is an unprecedented 
attempt upon the judicature of parliament | viii. 134 

Mr. Mead brings other actions of the like nature, and is ordered to attend 

the houſe of commons | viii. 134 

The declarations in five cauſes . viii. 135 

'The ſeveral plaintiffs, and the attorney, committed to Newgate viii. 137 

The commons addreſs the queen, that ſhe will not give leave for any writ 
of error | | viii. 17 

Her majeſty's anſwer viii. 138 

Mr. Page, mr. Mountague, mr. Lechmere, and mr. Denton, ordered into 
cuſtody, for pleading on the return of a bubeas corpus, in behalf of the 
perſons committed viii. 139 

The five plaintiffs taken from Newgate, into the cuſtody of the ſerjeant 
at arms vill. 139 

Report of the proceedings of the houſe of lords, in relation to the perſons 
committed, read | viii. 140 

Protection granted to their counſel and attornies, on their petition 

viii. 140 

Conference appointed | | viii. 141 

Two writs of habens corpus ſerved on the ſerjeant for mr. Mountague 
and mr. Denton viii. 142 

Report of the committee appointed to draw up what is proper to be offered 
at the next conference / viii. 143 

The caſe. of the Norfolk election, 28 Eliz. and of fir Francis Grodwin, 

| | viii. 1 

Writs iſſued by the lord-chancellor, during a prorogation, . 


void . viii. 146 
Mr. Bromley reports the conference | vili. 149 
Reſolved, that no perſon committed by the commons ſhould be brought 


by habeas corpus beſore any other judicature during that 2 | 

x viii. 1 
That the ſerjeant make no return, and the Jord-keeper be e. 
with theſe reſolutions, that the writs may be ſuperſeded viii. 149 
Report of a third conference | © viii. J 
The lords ſay, the commons have no power to make declarations, which 
belong to the crown 5 viii. 150 
No action lay for a double return till 7 & 8 William III. viii. 151 
The commons juſtify their declaration | th 
Writ of error ſies not in any proceedings on a habeas corpu viii. 157 
Reſolved, that the proceedings in relation to the Aylaſbury men, and other 
commons of England | viii. 157 
Proceedings in the Qucen's-Bench on the habeas corpus viii. 15 
Mr, Page, mr. Lechmere, mr. Mountague, and mr. Denton, urge the 
were bailable, and object to the return | Viti. 1588 

Gould, Powys, and Powell, give their opinions, ſeriatim, they were not 
bailable 1 9 rnd 55 Dei viii. 159 
Lord chief. juſtice Holt, e contra vili. 187 
Priſoners remanded, and judgment entered on record viii. 163 
Houſe of lords addreſs the queen to grant writs of error viii. 163 
| viii. 


| | | viii. 170 
Some arguments of the lords at the free conferences viii. 177 ; 
Copy of the record | 2... — bo. 
ASHLEY, Sir FRANCIS, Serjeant at Law, 
His ſpeech on behalf of his majeſty, at a conference of lotds and com- 
mons, concerning the liberty of the ſubjeR ER. 
He was committed to the Tower by the houſe of lords, for delivering the. 
above ſpeech as from the commons, without their authority, and for 
aſſerting in the argument of it, that there was a law of ſtate different 
from the common law vii. 180, Ki. 323. See STATE LAW. 
„„ 
And Simons Henry a Few ; their caſe for felony and robbery X. 411 
7% J f, THOMAS, * * | 
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The parliament prorogue 


record 2 | K 25 | viii. 89,90 | 
eee vi. 92, 143 

, 2 2 the ation's lying f Ii 93 
mz On/ow's cale cited: r 
"I ſpeech-againſt ie it. 95 
its the caſe of Nevil and Stroud, 1655 _ viii. 98 
* Srame and Barnardifion i 
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proceedings in that matter, are in maintenance of the privileges of the 
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vi. 179 
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Record for an aſſault 


| * 4$HTON, JOAN. e 
4 His trial for high treaſon, the 19th of Fantary, 1090, 2 . & M. iv. 455 
* The indictment | | iv. 410 
* The priſoner is denied to have his ſolicitor by him at the trial iv. 455 
* Mr. fer;cant des, poly ſpeech before evidence 1+ I 480 
*- Billep's evidence of his taking the priſoners on board a yacht, with tne 


papers, as in the lord Pre/ton's trial iv. 464 
* Mi. Aſptn's defence iv. 473 
* He calls witneſſes to his reputation | | iv. 476 
* Mr. ſerjeant Thompſon ſums up the evidence Gay iv. 479 
*The emnef-:uſtice Holt directs the jury | iv. 451 
* Pord chief- juſtice Pollexfen adds his obſervations iv. 484 
Mr. Afton is convicted iv. 485 
* Lord Pre/ton and mr. A/pton called to hear judgment iv. 48 6 
* Mr. Aßbion deſires a fight of the indictment, but is denied iv. 486 
Sentence paſſed on the lord Pre/lon and mr. Aſhton iv. 487 

* Mr. A/bton's dying ſpeech  _ | ; iv. 4%7 
* He reflects upon a particular judge and juryman iv. 488 


Copy of paper he left in a friend's hand vi. 64. See viii. 64, n. ii. 432. n. 
e CRT RD, 

Argues againſt return of hab. corp. for William Stroud and others, vii. 219 
* ASSASSINATION. See BARNARDTs PLOT. 

.. 


Indictment for an aſſault and conſpiracy with intent to wound and N 
7 | viii. 17 
Ex officio information for riot, aſſault, and battery iii. 629. See vi. 40 
Indſctment for affault and attempt to murder iii. 65. See BETHEL 
SEINGSBY. BRITON JOHN. DENEW NATHANIEL. EL- 
LIOT Es GIL 5 TONS. HATHAIW AY RICHARD. 
MERRIAM JOHN. VALENTINE BENFAMIN. IVELLING 
THOMAS and ELIZ. | ; 
WAS $8TEE; See JURY. 
5 - A. 3 68 1:4. F. 8 | 
It is the duty of all juſtices of the peace to attend the aſſizes x. 92. Ap. 
1 „% „ TY OK. 
* Aſſociation entered into (for the preſervation of queen Babeth) by 
private perſons, confirmed by parliament © _ i. 143, 144. 
* The draught of an aflociation to exclude the duke of York, found in 
the earl of Shafreſbury's Rudy * ili. 424 
Aſſociation for bringing in the late king James, forged by Jounge and 
' Blncthead. Ste ROCHESTER, Biſhop o. 
* ASTLIN JOSEPH, iii. 949, 978. SeeSACHEVEREL WILLIAM, 
| VF, 
His argument for Mardiniel and others x. 441. See WILKES JOHN. 
2 1 
He pleads againſt a God, not that he diſbelieves a Deity, but would have 
it ſo ili. 223. vii. 481 
| „ NA 4.44 UE | 
His examination before the committee of lords appointed to examine 
into the murder of fir Edmondbrery Godfrey viii: 443 
The depoſition of captain Atkins, upon which mr. Atkins was appre- 
hended 5 | | viii. 446 
Mr. Bedlow's depoſition, before the lords 50 0 With," 406 
*His trial for che murder of fir Edmondbury Godfrey, February 1678, 


zt Car. II. LAY it. 792 
His indictment, as acceſſary with Green, Berry, and Hill ii. 792 
He pleads not guilty 3 ä ii. 792 
„His indictment, as principal with Melch and Le Faire ji. 793 
le pleads not guil ö | | ii. 794 
The juty ſworn and charged with both indictments ii, 794 
*Sir William Jenes, Attor. Gen. his ſpeech li. 794 


*Charles" Athins's evidence of the prifoncr's expreſſing ſome reſentment 
againſt fir Lm, Godfrey ii. 795 
*And of his defiring tö ſpeak with one Child, who would afterwards have 
engaged him in the murder of a man | it: 796 
*Bedlow's eviden ene it. 797 
*He owns he had formerly declared that the priſoner was in the room 


where fir Ednondbury Gadfrey's body lay, and ſpake to him; but now 


cannot be poſitive whether it was the priſoner or not ii. 797 
*Evidence that the ptiſoner diſappointed ſome perſons who expected his 

company that day | | ii. 798 
„The er proves to the ſatis faction of the court, that he was at Green- 

wich at the time mentioned by Badloto 4: +7099 
ele is acquitted „F. Boer. Bee vil. 443," 381. 
res, t EE. 


. *His trial at Stafford afſizes, for high - treaſon, the 13th of Auge 1679, 


'2x Car. II. A | ii 968 

*The indla ment, for that being a ſubje& of Exglandz he accepted Pepijh 

orders, and afterwards reſided in England | ii. 968 
Evidence of the priſoner's exerciſing his ſunction ji. 96 
_ *He makes no defence, and is convicted . il. 97 


kN, EDWARD, Baron of the Exchequer,” 


— 


His directions to the jury on the trial of Thuwyng and Mary Prefſicks for | 


treaſon | + inn. 87 


Lord viſcount Stafford hoped that. mr, baron Athyns's reaſon. why two 


-witnelles were not neceſſary to every overt act of treaſun, viz. ** be- 


cauſe elſe n great many of thoſe perſons who have. been already execu- 


ted muſt be acknoſedged to have been unjuſtly cut off,” was an ar- 


#ument which would not weigh with any body. _ He ſaid it firuck | 


lim, ang he was ſorry to hear à judge advance any ſuch doctrine, and 
that his blood roſe at it 7 525 My A Iii. 205 
He was examined as a'witneſs on one of Oates's trials for perjury iv. 41 
ENF vi TR YNS, ROBER 7, of Lite Ein, 


4. {Akerwards a Judge in the Court of Commen Pla) 
Opens 1 anſwer of Wilkan Pryme, Who was informed againſt inthe |. MOUR, THOMAS lard. 
Q 1.419 „5 


Star- Chamber for writing and publiſhing Hie iomallix . 


* Wer © 


vi. 59. Ap. 


The parliameat of 1540, attzinted ſeventeen perſons for treaſon 


| His argument in his defence | | oP TO. . 
ATKYNS, ROBERT, Serjeaht at Law. | 

Henry Burton prays he may be aſſigned one of his counſel i 
So does doctor John Bufttwick 25 ; _ 


ATKYNS, Sir ROBERT, Knight of the Bath, Juſſice C. Þ 
| L. C. B. of the Excheguer, ; 
His remarks on lord RYyf/el's trial ̃ 
His argument in the cauic of Barnardiſtan and Sogme . 
eee on the pleadings in the cauſe of Godwin againſt ſir C4. 
ale : 14 : Vit, 6 
His animadverſions on the lord chief-juſtice Herbert's juſtification ef ba 
king's diſpenſing power | Vii, 8 
Ackoowledyes himſelf to be the author of the arguments againſt the 
difpenſing power : Th 787 
He was very ſevere againſt Miultheto Crone, a traitor x. 39. Ap, 85 
ANDERSON LIONEL. ; 


2 ATTACHMENT þ* | 
There muſt be a motion to make the order of a judge a rule of court, if it 
| becomes neceſſary to enforce the order by attachment Xi, 333 


| 1 „ —Ä T1771 w 
Bills of attainder univerſally exploded, where the party is forth- coming 
KY | v. 
Proceedings of the commons on the reverſal of ſir Themas „ 
attainder at the Revolution | ni. 80 
Manner of furrenderingy in order to avoid an attainder by act of parlianient 
| IX. 652% 
Record of ſuch ſurrender ix. 694% 
If it be a good reafon to reverſe attainders, becauſe party had not benefit 
of law, fame reaſon holds again enacting them | v. 125 
* dir John lente ich's was the firſt bill of attainder began in the houſe gf 
commons, except the duke of Monmouti's v. 19 
| Lord Ciochwell was the firſt man who promoted attainders in Henry VIII. 3 
 Fetgn, and the advice he gave his maiter for the ruin of others proved 
fatul to himſelf | v. 125. Vi. 475. See v. 83. 106 
Attainders in Henry VIII. 's time cenſured Xi. 25 
| Lord Ns attainder void | Iv. 12 
Attatuders for treaſon do not work diſiuheriſon of heirs, or affect any 
| other rights than only offenders for life Em. Pref. vi. 
Act for the attainder of Seymiur lord Giſlex 1 85 vii. 6 
Act for annulling Algernin Sidncy's attainder | viii. 472 
Viſcount Stafford's attainder was attempted to be reverſed 1 Fac. II. ang 
a bill for that purpoſe pafled the lords, but was dropped in the com- 
mons . iii. 214n. 
* Bill of attainder againſt one for killing a foreign miniſter after a trial in 


—— 


| 


an inferior court v. 105 
Bills of attainder uſed to begin by impeachment, and then witneſles were 
upon oath * | v. 111 
Law ought to be the rule even in bills of attainder | v. 125 
Whether attainder of commoner can begin in houſe of peers v. 127 
Algernon Sidney's attainder reverſed at Revolution iii. 824 
The act of parliament for it given in evidence X. 42. Ap. 
Earl of Straffera's attainder reverſed i. 704 
Act for reverſing alderman Corniſb's attainder viii. 473 
Act for reyerfihg lord Ruſſel's attainder 5 viii. 4 


71 
Sir William Stanley's placing the crown upon the earl of Rirhmond's head, 
purged his attainder : | v. 679. See xi. 2 


Trial on the identity of the perſon upon attainder cannot be put oft by the 


common affidavit R. 584, 
Nb peremptory challenge 6n ſuch a trial ix. 584 
Legiftative and judicial capacities united on paſſing bills of attainder 

| „„ vi. 40 
Pills of attainder are like Sph¹⅜, ſtone, they have frequently rolled bie 

upon thoſe who were the chief promoters of them vi. 475 

The act of attainder of the earl of March paſted; becauſe he had been in- 
umental in the attainder of another lord . vi. 475 
Attainder reverſed for error in entry of judgment, and teverſal confirmed 


in parliament f iii. 752 
Duke of Norfu{k attainted | xi. 20 
Reafons for reverſal of it q ; Xi, 20 
Attainders of a new and unheard, of nature paſſed in the parliament of 


I i ” | | | 32 
Ang perſons without trial is a breach” of the moſt ſacred and os 
terable rules of juſtice _ "DE . xi. 25 
The parliament of 1530; attainted ſixteen perſons for treaſon xi. 25. See v. $6 
| xi, 25 
The parliament of 1 541, attainted fifteen perfons for treaſon . 20 
Perſon attainted pleads that he is not the perſon mentioned in the record 

or act of parliament, a br, may be awarded retufnable inflanter, and 

a verdict againſt the defendant. on ſuch iflue is concluſive ix. 582, 583 
Execution awarded againſt perſons attainted many years before ix. 583 
And againſt perſons attainted by act of parliament, or by outlawry 
r 9 „ 6503, 384. X. 203 
AR of parliament attainting a man of treaſon, removed by c:rtioror! into 
 " Chanctry, and ſent thenee into B. R. by mittimus 
How far an attainted perfon is liable to civil fuits, and how far under the 
protection of the la, X. 586, 58% 
AR for amulling the attainder of Mieia Life, wido | vi. 150 
Attainder of treafon' reverſed, ſome words being omitted in the entry of 

the 7 79 iii. 7.52- See ACTS OF PARLIAMENT. 41 
TERB RY FRANCIS, biſhop'of Rache/teri "CH MERON ARGHI- 


' BALD. FENWICK ſi JOHN. GOWRIE, oH earl of. 
| +KELLY GEORGE. Laub archbiſhop. WERTE HUGH. 
- »OYER and TERMINER. - PLUNKETT. JOHN. RATCLIFFE 


CHARLES. RECORDS,  RUTHYEN HLEXANDER, I- 

STAFFOURD karl vt; '' $T& AFFORD 

f earl of. Wb 8 . fog EY 
i 
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x. 203, 20 
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n ATTEMPT; © Ing | 
Attempt to rob or raviſh, puniſhable with death in Scotland 
ee GILES JOHN, MITCHEL JAMES. - | 
ATTE R BURY, Dr. FRANCIS, Biſhop of Rochefter, 
Proceedings in parliament againſt him, Jon Plunket, and George Kelly, 
alias Johnson, upon bills of pains and penalties for a reaſonable con- 
piracy, May 1723, 9 Ge, I. | : vi. 335 
# The names of the committee appointed by the houſe of commons Vi. 335 


ii. 629 


SeATTOXUNEY, SOLICITORS. WITNESSES, 
74 ATT ORNEY.-GENERATL: 
He is called upon by deſendant to give his evidence in a cauſe wherein 
he was proſecutor for the crown | Xi, 283 
Defends himſelf againſt charge of acting improperly in his office xi. 287 
See THURLOIW, EDIWARD. 
& F. Bacon the firſt attorney-general permitted to have a ſeat in the 
- Houſe of commons xi. 273 
The office of attorney-general hath been the rock whereon many aſpiring 
lawyers have made a fhipwreck of their virtue and of human nature 
5 Xl. 2 


' Chavles Pratt, eſquire, attorney-general to Geo. III. an illuſtrious inſtance 


of exception to the above obſervation _ | R. * 483 
The office of attorney- general of more profit than that of a puiſne Jadge 
= hy f | | iv. 16 
Queen Elizabeth ſaid, the duty of the attorney-general was to proſecute 
for truth, as well as for the queen 
When mr. Egerton, of ſolicitor was made attorney-general 1. 194 
Charged with being an impeached traitor vii. 304 
Information filed by ſolicitor=gencral during Trey of attorney-general, 
good in n xi. 334. See BAIL, OUTLAWRY, 
3 „ 47 L.A VW.;: 


Ad attorney fined 10001. bound to his good behaviour for ſeven years, 


and his name ſtruck out of the roll, without any offence alledged in 
dis practice | Il 


ice, and their names ſtruck out of the rolls of attornies, for their 


contempt in ſigning exceptions that denied the legality of the judges 


; their commiſſion ix. 281 | 
Attorney fined for libelling a juſtice of peace *. | 
$ehjeant.ac law proſecuted for libelling an attorney ix. 311 


be arguments of counſel in Ireland, with thofe of the judges, and their 


opinion on the queſtion, ©* whethet an attorney ſhall be allowed to diſ- | 
cloſe and give in evidence what his client had told him in fecret” 


© Ix. 379. n. 386, 387, 389, 390, 391, 392, 393, 394+ See ii, 828. 
Or Pp gf 


His examination of fir Edward Herbert's juſtification of the king's dis- 
penfing power | | DS: 
Of counſel for Richard Baxter; and brow- beat and 1 treated by lord 

2 xXx. 39. p · 
AU DLEIT. MERPF/ TIN, Lord, and Earl of Caftlebaven, 
His ttial for a rape upon his own wife, and for ſodomy, Apr. 25, 1637, 

4 Cay. I. | ; i. 38 

0 pmtions of the judges upon ſeveral points moved to them by the at- 


\Horney-general before the trial | i. 388 
Lord fteward's ſpeech to the priſoner j. 390 
eee the peers s i. 390 
© The counte(s's examination read againſt the earl i. 392 
Evidence that he held his lady, while his ſervant raviſhed her i. 302 
®Evidence of the earl's committing ſodomy = i. 392 


That he ſolicited his ſervants · to lie with his daughter at twelve years 


eld Er. 5 1 392 
His daughter, the young lady Audlry's examination E him 
= wo | I. 392 


The ear! objects to his lady's teſtimony, that ſhe was'a lewd woman 
5 0 5 * Mu 2 $5.5 1 . : 8 50 * | i. 0 9: 
The earl is convicted, and ſentenced to be hanged ; but. is beticaded 


His behaviour at execution 


the one for buggery, and the other for @ rape on lady Audl;y i. 396 
8 perſon pro iruting himſelf adj * guilty of elony as well as the 


"1 14 


* „ 
B "> 


, I. 396 


Ka | r 
The judges letter to the lord keeper about their caſe 
They are executed, and confeſs the crime _ 


> 5 
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iv. 376, 


| . iii. 219. vii. 482, 483 
Two attornies at New-York were, by order of court, excluded from prac- 


vii. 630 l 


See v. 421 


By 1, - 394 


4 + 


i. 396 


The report of the ſaid committee vi. 335 
The refolutions of the houſe of commons on the ſaid report vi. 382 
The names of the committee of the houſe of lords vi. 382 
# The report of the ſaid committee vi. 382 
The reſolutions of the houſe of lords on the ſaid report vi. 390 
The lord chancellor's ſpeech, returning the thanks of the houſe to the 
lords of the committee vi. 300 
# The act to inflict pains and penalties on John Plunket vi. 390 
* Mr. Kelly's ſpeech to the houſe of lords Vi. 391 
The act to inflict pains and penalties on George Kelly, alias Jobnſon 
op vi. 397 
o Sir * Phipps's ſpeech for the biſhop of Rocheſter Vi. 300 
Mr. Vynne's ſpeech for the biſhop | vi. 406 
1 gir . Phipps's recapitulation of the evidence vi. 429 
# Mr. Nynneèes recapitulation vi. 430 
The biſhop's ſpeech in his own defence vi. 435 
Mr. Reeves reply vi. 445 
Mr. Wearg's reply vi. 453 
The biſhop of Saliſhiury's ſpeech for the bill vi. 458 
# The duke of Vhurtin's ſpeech againſt the bill vi. 465 
# The act to inflict pins and penalties on Francis lord biſhop of Ro: he/ter 
Vi. 475 
* The deprived and baniſhed biſhop embarks for France vi. 478 
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i and Broadway, lord Audley's ſervants, tried and convicted; | 


Where words are plain and expreſs, there nceds no averment 
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| The indictment for the rape Vi. 4. Ap. 
The indictment for the ſodomy | | Vi. 5. Ap. 
Audley, Mervin lord, was bcheaded, though he had judgment to be 
hanged | | iv. 129 


| AUDLEY, Sir THOMAS, 

3.5 Chancellor, and Commiſſioner on the Trial of fir Thomas More) 
mits to aſk the priſoner what he had to ſay why judgment ſhould 

not be pronounced againſt him, before he paſled ſentence ; of which 

omiſſion ſir Thomas reminded Audley is 61: Sce iv. 199 

| AUTRE FOITS ACOUITE., 

This plea unjuſtly over-ruled li. 715, 831. iv. 673. See ix. 542 

r 


| lit, 1060 
* See PLEADING and PLEAS. 
* AVE RV. See DAIFSON, & al. 
* AXTEL, DANIEL. iii. 469. See REGICIDES, 
4 7.6 4.88 it N „ N. 
Their caſe. See ADDRESSES. aca and HII. 
A PF 
A mayor in his mayoralty cauſed an uncommon axe to be made, to ſtrike 
off the heads of ſuch as ſhould reſiſt his will and pleaſure; and he was 
ſentenced by the parliament to be beheaded with his own axe 
i. 13. n. 
i. 739 


No axe to be carried before a priſoner impeached 


B. 


*BABINGTON, ANTHONY, 

* Chidiock Titchburn, Thomas Saliſbury, Robert Barnewell, John Savage, 
Henry Donn, and John Ballard, their arraignment, Sept. 1586. 28 Eliz. 
| | | i. 128 
* Indicted of high treaſon, for conſpiring the queen's death, and to ſer 
the queen of Scots at liberty i. 129 

* They all confeſs the indictment i. 129, &c. 
* After they pleaded guilty, their former confeſſions are read in court 
| | i. 130, &c. 

% Being called to judgment, they quarrel among one another who — the 
firſt contrivers of the plot | i. 133 

* Their behaviour and cruel execution i. 140, 141. See EXECUTION, 

 #$AGON, Sir FRANCIS, 

By command of queen Elizabeth publiſhed a declaration touching the 
treaſons of the earl of Ex and his accomplices vii. 47. n. 


Reports the conference with the judges, in preſence of wag and council, 


on the caſe between fir Francis Goodwin and fir Fohn Forteſcue, con- 

cerning theelection for the county of Bucks vii. 76 
His ſpeech as counſel for Galvin, in the Excheguer-chamber Xi, 79 
Argument of fir Francis Bacon, king's ſolieitor, in lower houſe of parlia- 

ment, for impoſitions by crown xi. 423 


Speech of fir Francis Bacon to the king, on preſenting petition ot 


grievances by the commons Xi, bg 
His ſpeech on the trial of Robert lord Sangubar <1 11 64560500 0 
Lord Sanquhar's execution was the nobleſt-piece of juſtice, in lord Bacen's 


opinion, that ever came forth in any king's time xi. 112. See SAN. 
His ſpeech on proſecution of 2 IWhitelock xi. 106 
His ſpeech in the caſe of William Talbot xi. 116 
His ſpeech on proſecution of Mary counteſs of Shrewſbury xi. 109 
His ſpeech in the caſe of Oliver St. Fobn Xl, 411 
His charge in the caſe of Duels Xi. 112 


His ſpeech on the proceedings againſt ſir Jehn Hollis, and others, in the 
Star-chamber, for traducing the goblic juſtice of the kingdom i. 333 
Opens the evidence on the trial of Robert Carr, earl of Somerſet, as ac 
ceſſary before the fact, to the murder of ſir Thomas Overbury i. 352 


He obſerved to the noble priſoner, on his wiſhing a witneſs preſent becauſe 


he could clear up many obſcure things, that if he was 1 he could 
not be ſworn "ang reaſons of ſlate i. 364. See STATE LAW, 
His ſpeech on the counteſs of Samerſet's confeſſion at her trial for ſame 
crime as her earl | h i. 24 


EY | ie 34 
The firſt attorney-general permitted to have a ſeat in the bouls bf 


commons 32 e ets oa tits . 
This very wiſe chancellor affirmed, that proverbs were. the wiſdom of a 
7 | K. 208. Ap. 


people 1 5 | | | 
When lord chancellor Yerulam, he told fir Walter Raleigh poſitively, that 


upon his life, he had. a ſufficient pardon for all that was paſſed, the 
king having, under his broad ſeal, made him admiral of his fleet, 
and given him power of the martial law over the officers and ſoldiers 
$4, 1. 352 
In the judgment of lord Bacon, an ambaſſador is not privileged in a * 
| ”— 80 * | A 1 . it, 8 

Compares the benefit king Hen. VII. received from fir Milian Stanley in 

n 


Boſworth field, tg the benefit of Cbriſt, at once to ſave and crown xi. a 
A quotation from his Advancement of Learning” concetning the _ 
_ judges | "La | | iii. 763 


His encomiums on the Taws of England . e 47 
lord chancellor 52 oo 
vil. 10g. ix. 314. See /RAYNHAM. _ 


Said judges ſhould beware of hard conſtructions and ſtrained inferences, 


e there was no worſe torture than the torture of laws 
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Jig Sheppard privy to the deſign 


* A ſecond repott of the [aid committee 


i. 376 
* Debates in the houſe of commons i. 377 
* The report ſent up to the lords 1. 378 
** A conference between the two houſes i. 379 
*The lords read a letter from lord Bacon i. 30 
* And ſend an anſwer thereto i. 381 
8 Receive a further complaint from the commons : e 
State an account of the briberies and cotruptions of the lord chancellor | 
15 N | | i. 381 
Who ſends a general confeſſion and ſubmiſſion i 382 
* Which is obje cted to by the lords 3 i. 383 


* Afterwards he makes à particular anſwer to each head of complaint 
k oe Yo Ty hos 8 
And acknowledges it at the lords bar „ „ 7 * 
* The commons demand judgment; which is pronounced by the lord 
chief juſtice Lea in his abſence, his attendance being excuſed on ac- 
count of ſickneſs „ Pen i. 387 
His condemnation an inſtance of the virtue and integrity of the lords, in 
the abhorrenee they ſhewed, and the puniſhment they inflicted on that 
reat man's crimes Ps; | „ 
Admonition to the earl of Middleſex, afterwards convicted of the ſame 


crime as his lordſhip | vi. 597 
* Was reduced to great want i. 387 
* His death and burial 1. 387 


"Extracts from his hiſtory of the reign of king Henry VII. Xl. 2 
Extracts from his lordſhip's works in quarto edition, 1740 xi. 79, 106, 
109, 110, 111, 112. 
BACON, FRANCIS, 
One of Oliver Cromwell's judges, his anſwer to lord Maguire, on his de- 
manding by what authority the court ſat i. 959. See viii. 341. n. 363 
2  BAGSHAW, E DWAR D, 


The proſecution of him made one of the charges in the articles of im- 


peachment againſt archbiſhop Laud 1. 864 
SET, of | WAL Jos | | 
Cannot be granted ax gratia in ſodomy ; reſolved by all the judges i. 388 


* A peer committed by the houſe of peers cannot be bailed by the court 
of king's bench | | ii. 622, 754 
* Bail not be taken (even in caſe of a peer) in a homine replegiands, till 
the party eſſoigned be produced es 
*The bail cannot be a witneſs for the principal iii. 842 
Refuſing ſufficient bail in caſes bailable by law, illegal, and an high breach 
of liberty of ſubject iii. 221, 223. Vii. 484, 486 
The mayor of London committed by the houſe of commons, in his _— 
terial capacity, not bailable by the inferior courts in Jefmininfler-hall 
| Wn 4 ; Xi. 335, 338 
Whether perſons impriſoned by the king's particular command, be bail- 
able? See DARNEL, Sir THOMAS. ä 
Difference between bailable and repleviable vii. 153, 230 
Defendant in execution upon an outlawry, after conviction of a miſde- 
meanor, in crown proſecutions, cannot be admitted to bail without the 
conſent of the attorney · general xi. 327 
Several proceedings relating to bailing Bambridge 5 ix. 227 
The counſel's ſpeeches thereupon | = ix. 228, &c. 
Lord chief juſtice Raymond, mr. baron Comyn, and 1705 Probyn, opi- 
nions on the caſe ix. 229, &c. See DANBY, earl of. SHAFTES- 
"BURY, earl of. | 1 | 
7 BAILEY, the Biographer, 
Extracts from his life of John Fiſber, biſhop of Rocheſter 
CO BAILET DAYID, | 


xi, 7 


Proceedings againſt him for defaming the marquis of Anandale, Feb. 

 1703—4 8 . 
He charges the duke of Qucenſpury, and the marquis of Anandale, with en- 
tieing him to accuſe duke Hamilton of a plot viii. 195 
Ts examined upon interrogatories viii. 196. 
Refuſes to anſwer them 5 7 viii. 196 
"The indictment for leeſing- making and defamatory libelling 

His anſwer to the indictment in | 

The queen's advocate's reply | viii. 199 
Found guilty by all the privy counſellors preſent, and baniſhed for life 
5 5 LY | viii. 200 
viii. 200 
viii. 20 
0 303 | 
VIII. 204 


Is ſet at liberty by the parliament, on finding bail 

Several letters relating to the plot mentionec =O 
The letter to duke Hamilton for which he was indicted 

To earl Eglington, preſident of the council 105 
LIE, ROBERT, of Ferviſiosod, : 

His trial for high treaſoy before the earl of Linlithgow, lord 1 | 
neral of the. Kingdom of Scotland, and other the lords of juſticiary, at 


Edinburgh 23d of December, 168 iii. 1095 


*The indictment, for conſpiring the death of his majeſty, and endea- | 


..” Youring to excite an inſurrection and rebellion © *_ iii. 1095 
The priſoner. can demand no time to prepare for his trial in Scotland 
N e !.! x ,] 
* Two noblemen and thirteen commoners upon the W Joey 
An accomplice, who had been indifted and confeſſed the crime, ad- 
: — 8 _ tif, 1099 
* Earl of Tarras depoſes, that the priſoner went to Linden to concert 
© "meaſures with the Egli; and that Argyle was to have 10,000]. of the 
© Engliſh to begin an infurrection in Scetland © ii. 1099 
* Carſtare's evidence as to lord Ruſe/'s being concerned 105 1194 

; | OY mu f 3 „1105 
Dr. (ven, and mr. Mead of Stepney, concerned in je 


"IONS | 
E 3. % 


— 


viii. 197 
viii. 190 ö 


tit, 1105 


* The manner of pronouncing jud ment in Scotland 
N | BALDWIN, Mrs. | 
Ordered to be proſecuted for ſelling ſome of Fuller's libels. See PULL gp 
WILLIAM: 1 | 
BALD N, Sr SAMUE L, King' Serjeant at La 
His mo before evidence, on the trial of Miiliam Ireland and others, be 
treaſon Es Il, 
* BALLARD, FOHN, i. 108. See BABINGTON, is 
|  BALMERINO, ARTHUR Lord, 
The whole proceedings in the houſe. of peers, upon the indictment againſt 
him for high-treaſon, in levying war againſt his majeſty, Juß ang 


Auguſt, 1746, 19 Gee. II. | ix. 89) 
The lord high-ſteward's proceſſion upon his trial ix. 5005 
His commiſſion ix. 590, 501 
Certiorari and return ix. 5915 
Captions of the indictment ix. 501“ 
The indictment ä ix. 593 
Copy of commitment read ix. 504 
The lord ſteward's ſpeech to the priſoner AE ix. 5055 
Lord Balmerino mentions a defect in the indictment previous to pleading to 

3 | | IX, 5065 
He pleads not guilty | ix. _ 
Sir Richard Llyd, king's counſel, opens the indictment IX. 5065 
Mr. ſerjeant Skinner, king's ſerjeant, opens the caſe ix. 505 
Mr. attorney- general (Dudley Ryder) his ſpeech before evidence ix. 5085 
Sir John Strange calls and examines the witneſſes ix. 500 ü 
Houſe adjourned on a point of law | ix. 60y# 
The judges of opinion, that it is not neceſſary to prove the overt-act tobe 

committed on the particular day laid in the indictment ix. 60% 
He is found guilty ix. Coq 


His lordſhip prayed counſel to an objection he made to the trial ix. 6145 

The houſe adjourns thereon / ix. 612% 

He waves his objection . ix. 619% 

Lord ſteward's ſpeech previous to his paſſing judgment ix. 6135 

Account of his behaviour at his execution x. 183. Ap. See x. 179, Ap, 

His genuine ſpeech on that ſolemn occaſion x. 185. Ap, 
* BAL ME RINO, FOHN Lord, 

* His trial, for libelling his majeſty and the government, at Edinburg), the 
3d of December, 1634, 10 Car. I. before William earl of Errol, great con- 
ſtable of Scotland, lord juſtice - general, and fir Robert Spotiſiuood, ſir John 
Hay, and fit James Lear mouth, aſſeſſors to the lord juſtice- general i. 429 

* The indidtment i. 429 

* Conccaling the author, as well as compoſing the libel, capital i. 431 

* The petition, or libel | i. 423 

* 'T he kirk is apprehenſive of being new modelled APE: i. 433 

* That the king favoured Arminianiſin, and admitted Papiſls to ſit in Par- 
F | | 5 i. 434 

* Counſel aſſigned the priſoner | i. 435 


* They have liberty of peruſing the depoſitions againſt him i. 425 
* His counſel manage his defence | i. 435 
* The king's ER reply 


| | 1. 443 

*The priſoner's counſel anſwer; and the counſel on both ſides debate 
; . 3 i. 459, &c. 
* is exceptions to the indictment over- ruled 3 1. 470 
*The aſſize (or jury) empannelled, conſiſting of eight lords and ſeven 


» 


commoners i. 47/0 

A juror challenged, for that he had prejudged the priſoner i. 471 

| * The libel and depoſitions produced in evidence againſt the priſoner 

| le 471 

* The counſel for the priſoner make their obſervations on the _— 

147 

* The priſoner is convicted i. 480 

* Sentence paſſed 7 but he is pardoned | i. 480 
5 ALMERINOT H, Lord, 

His trial for high-treaſon, at St. Andrew's, 7 Fa. I. vii. 85 


Conſeſſes writing a letter to the pope, and getting the king to ſign it, 
among other diſpatches, by ſurprize | ; vii. 85 
Is wn guilty, but afterwards pardoned, and reſtored to his blood 6 
eſtate | vii. 


Report of the committee of the houſe of commons againſt him ix. 107 
His trial for murder, May 22, 1729, 2 Gee. Il. ix. 145 
Deſires the inditment may be read in Latin ix. 146 
Mr. Holland opens the indictment againſt him ix, 146 
Serjeant Ghg/hire's ſpeech on the ſame ſide ix. 146 
Evidences againſt him | ix. 147 
Judge Page ſums up the evidence | | ix, £50 

ound not guilty | ix. 151 


Proceedings againſt him and Richard Corbett, previous to the trial on the 
appeal for the murder of Robert Ca/tel * 5 ix. 151 
Trial of them on the appeal, at uildhall, Lenden, Jan. 26, 1729-3% 


2 Ge. II,. 3 e ix. 152 
Mr. Filmer opens the declaration ix. 152 
Mr, Reeves on the ſame fide ix. 152 
Mr. Lee alſo for the appellant ix. 153 


The evidence againſt them. . 154, US 
Serjeant Darnell, ſerjeant Eyre, mr. Fazakerly, mr. Kettelby, mr. Strange, 
-  crofs-examined the witneſſes for the priſoners ix. 155, &C- 


Serjeant Darnell's ſpeech for the defendants ix. 16 

Serjeant Eyres ſpeech on the ſame ſide TT ne. ix. 1 

Theevidence for thenmngnd ix. 169, KK. 

Mr. Strange ſtates à point of law, whether Caſfel was ear taken, 
l | | ; 


and'unlawfully. confined ix. 37 


* Sheppard's examination. read concerning the Scots coming to London to l Lord Raymnd ſaid, tho lawfully taken, he ought not to be unlawfully 

© ſettle matters with the at put e k et Lo, 1 1106 9 n * n . ge RE PLT 

Fir Geerge Mackenzie, lord advocate, his ſpeech il 1107 | His opinion that counſel for the erown can't reply ix. 177. See RETLI· 

1 N og 8 * of 75.05 ona t e ü. 1110] Lord 2 4 ſums up the evidences. © We ix. 177 
„ * * N a . | ; 
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TH NE DUE & 
"TO uilt ix. 181 Mr. Serjeant Davy's rep! x. 460 
1 7220 5 for damages, but the court would not allow any; but | Acquized TOY x hs 
8 priſoners ix. 181. Sce BAIL. | Indicted a ſecond time, for fe!oniouſly ſending another letter to Charles 
BAMBRIDGE THOMAS, duke of Marlborough, ſigned F. demanding two or three hundred 
His Hat for felony Dec. 3, 1729, 3 Gee, II, IX. 234 | pounds; but no evidence a 1% Ing he was acquitted xX. 462 
Mr. Holland opens the evidence ix. 2.35 BARNARDISTO N, Sir SA M UA, Bart. 
Serjeant Cbeſbire on the ſame ſide ix. 235 | His trial upon an information for a miſdemeanour, the r4th of 1 
t Attorney-general, fir P. Yorke, on the ſame fide Ix. 230 1683, 36 Car. Il. iti, 933 
} Who ſaid it would appear as a colour of diſtreſs to commit a fraud ix. 2.38, Upon oath made of his being ſick, his recognizance is reſpite 8 phe . 
Bambridge replied, You mean in fraudem legis ix. 238 admitted to plead by attorney ili. 
Fyidence againſt him ix. 238, &c, | The information opened, for ſcandalizing the government in ſeveral _- 


Bambridge declines making any defence, but hoped, if any point of law 


*hould ariſe, it might be reſerved . ix. 248 
Lord chief juſtice Eyre ſums up the evidence ix. 248 
He i is acquitted ix. 251 
One of the grand jury very importuning to the reſt to find the bill againſt 


" Bambridge, laid violent hands upon himſelf for the injury done him 


Ix, 229 
BANBURY, Lord. See XNVOV LES, CHARLES. 

'B ANISHMEN T. 
1 Hen. IV. lord chief juſtice Bellnap's wife brought a writ without 


XX X >XF X XX „„ * & * 


. | . her huſband therein, becauſe he was baniſhed vii. 229, xi. 101, þ The chief juſtice A eries his obſervations on the evidence iii. 940 
1 ERBURY, FRANCIS. ' CLARE MOON, Earl of. L1L- | Mentions in his charge a contemptuous expreſſion the defendant had uſed 
x URN, JOHN. of him iii. 941 
4 B AN K ER'“s CASE. The defendant is convicted, and receives ſentence iii. 942 
6 The caſe of the Bankers in court of Dukes; and afterwards in Ex- | The record vi. 46. Ap. 
» ; cheguer- chamber, A. D. 1690, 1696, and 1699 xi. 136 | His cloſe impriſonment, as it was againſt law, ſo i it was without precedent 
4 The record xi. 138 iv. 163 
; Extra from Freeman's reports xi. 138 | His fine was monſtrouſly extravagant Em. Pref, xii. See iii. 942 
Extract from third modern report "Xi. 148 | Proceedings between him and Sir William Soame, Sheriff of Suffolk, for. 
Rent of lord chief juſtice Treby in error in the Exchequer-chamber, a double return, 26 Car. II. 1674 vii. 428 
xi. 141 | Copy of the record in the King's-Bench vii. 428 
The argument of lord chief juſtice Hil xi. 143 | Plaintiff recovers 800). damages vii. 4.30 
he argument of the lord keeper Somers on his Hehe r ee Xi. 145 | Upon a writ of error in the Exchequer-chamber, fix judges for reverſing 
Ide proceedings on error in parliament from the æcheguer-c Bamber xi. 160 the jud ment, and two for affirming it Vi. 438 
, | BANKRUPT and BANKRUPTCY. Judge Ellis's argument for affirming the judgment vii. 431 
: 4 laſtnce of a tradeſman who had failed, becoming a general in the army, | That the non-v/er of the action does not take away the action vii. 432 
1 and paying all his creditors the deficiencies of their demands x. 117, Ap. | That the acts of parliament, though they may give a remedy, take not. 
) Inance of a perſon becoming bankrupt, and though colluſively, where- away the remedy given by common law Vii. 432, 440 
in fact, he was no bankrupt, yet executed for concealing his Sir Robert Athins's argument for it vii. 432 
"cies Xi. 68, 69, 96 | The objection of 2 to the juriſdiction of the houſe of com- 
| x BANKS, Sir 7 O H N, Attorney-General, mons, conſidered vii. 436, 448 
3 His argument for the king againſt John Hampden, elq. in the cauſe of | What things concerning the parliament. the court of Xing B may 
5 ſhip-mone i. 586, 594, 603 | determine, and what not vii. 437 
4 His ſpeech on the trial of Thomas Harriſon for reflecting on the judicial | Its being a new action conſidered vii. 438, 447 
5 character of ſir Richard Hutton, juſtice C. B. nor his opinion in · the Lord chief juſtice North's argument againſt the judgment vii. 
5 cauſe of ſhip-money, 1638, 14 Car. I. i. 721 | That the ſheriff is, in this caſe, a judge; t erefore no action will lie 
5 On proſecution of William Prynne and others for ſeveral libels, * _ againſt him vii. 442 
3 chamber, 14 June, 16 75 * 8 43] The words Falſo, Malitieſe, Kc. conſidered vii. 450 
* 4 N N 4 N 7 2 H N. v. 572. See GREG The reverſal affirmed-in the houſe of peers vii. 452 
5 7550 i, Five lords proteſt againſt it vii. 4 
0 * B A R. Thoſe who argued againſt this judgment i in hy King's Bench, were = 
n 8 das next day, though priſoner tried at bar ii. os | Judges, and * themſelves afterwards determined the caſe upon er- 
0 Frifoner tried at bar for treafon, receives ſentence ſame 1 ii. 659. See | ror, in the Eæcheguer- chamber + . 'Viil. 109 
1 PLEADING and 'PLEAS. | . IR NM ES, HENRY, v. 576, See GREEN 
r BARBADOES, | THOMAS, & al. 
1 The caſe of ſeveral — of that iſland ſtated -_ viii. gor | ® BA R NIVELL, R 0 B E R T, i. 121. See BABINGTON, 
e JX 3 O 7. O H N, | & al. | 
8 Hi trial at du. Chri 7 pes or murder, Jan. 5,1753, 26 Geo. II. x. 139 | BAR O N E TAGE. ; 
0 Ide indictment againſt him x. 139 | Of i its inſtitution i. 804 
0 Prifoner moves for counſel to aſſiſt him i in matters of law, as well 2 fact} BARONIES. tae. PEERAGE and PEERS.” 1 
| 1 0 139 * BAROFERSE, Sir FAMES, i. K V. 1 mn, % 
5 Court ordered bim winks as to points of law to be ſtated by binſel?? B A R A: FR on pet rhng 
E and to examine his own; and wan e the witneſſes for. the | | Of che indicment on a e for barrat ß ivy. 406 
5 crown | mag kx. 140 B ART O Ny ELIZABETH, 
4 Me. Kerr opens the indictment x. 141 The maid of Kent xi. 117. See FISHER, O HN. Biſhop. of 
6 Solicitor-general (of the iſland) on the fame fe _ | Roc er. STANMLET, Sir W 1 MOORE, Sir THOI 155 
Evidence againſt the priſoner | x. z. & c. B A'S T.I L E. 6 
7 Miners defence Þ X. 164 A * er in the baſtile in 4 pays nat; 0 4s ſquaenei * 5 
5 Witneſſes for him i e F .: any. thing for his lodging, meat, drink, ar eaſe, nor is loaded with - 
b Mr, Me, counſel for the priſoner, gave the ai e Pome papers for his | irons, nor put into a dungeon, or otherwiſe ill uſed in priſon; but he 
b nee; and he went on, and cited ſome caſes IX. 168 is always handſomely 1 5 — ee a liberal ſubſiſtence by 
b eier neral's rep] X. 151 the —— V ing to his ran res 6 Ap. 
7 Mr, Dey fuys, the cates cited by: the prifoner are not in any book of au- - 3 4A T.H J X. Dr. FO H Nay 75: 
0 » thority tant x. 174 * "Ti in the 2 with Henry Burton' and Ji 4 Prynne, for 
I * prefident ſums up the evidence to the j jury X. 174 FT ſeveral libels, Jane 1637, 13 C I. +: j, 
e Found guilty | . 180 f *. Counſel refuſing to ſign their anſwers, they deſire erg 
I Nilone® addrefſes the court - 3 „ ily. 0 Wh ned by them! — which is refuſed i OE 5 482 
» ths paper delivered at: the place of execution | PL 1 005 2 182 | * They not anſwering, the wan is ta | WG: 1.2 
2 accountof the priſoner. - 182 * + Tho titles of tlieir books n | HUN 17 
2 Ek, HUMPHREY, iii. 949. - See $ACHE/EREL, They receive ſentencne cis Ka ie þ 4 86 
2 1 155 » d# Gy WILLIAM. a 1 Archbiſhop Laud's ſpeech. ; 6 6. 
3 5 4 R * 8 T. E 425, -!! Colonel, 3 Ap Their crime declared to be tnding fault with the common prayer, uy, 
y Oe of the attainted wer ſeized at _ oo „ to) Bula the faſts appointed by-authority 0 
, viii. 370 | * Their diſcourſes-to the people, and iin one another as they: Fes in”. 
. | Ms pc at bis execution. A viii. 379 : the pillory * . * 7-0 
A NK b. E 1 1 'Their pertions to the Jong paclioment;: #56011 $1.7 
. | Tied on fat, 9 Geo. I. chap, 22. (commonly called the Black AA) for | pon their  peticions 10 he partment, thels 22 is reverſed 1 , 


ending letter in a fictitious name, to Gburles duke of E 


ters, or libels, written to his correſpondents, wherein he endeavours 
to perſuade them, that the plot againſt the king and the duke, of 


which my lord Ruſſel, Sidney, & c. had been convicted, was a ſham 
ili. 
Sir Themas Jenner's ſpeech before evidence ili. —4 
Proved that he owned the letters before the council iii. 935 
And that they were laid, among his other letters, to go to the poſt - houſe 
ili. 9 
The letters read ili. * 
Mr. Williams's ſpeech for the defendant lit, 938 


* N TB MAN, CHAREL | 
NAY trial the gth of Dacamber, 16 „ Fac. 11. he 3 
+. He deſires his * 8 be put o | having had no 8 bug is told 
he had notice enough, deing tried upon an indictment of the precgding 
ſeſſions; and that notice was 2 favour e the: 2 could nat 
; elaim 8 ih ta 
. Theiodiment for. high 8 conſpir cichideach of the king, | 


IEEE OT 


, demanding a genteel Fa, . 1758. 3 d LA wh 467. 
6 Indiament {i142 60h | 
y jeant Davy Os 5 4 | 
6 et and the other evidence, to prove the al, © as 
f Weine . 4, e, 
7 Miners counſel eh to Nied of the duke's evidence, but over ruled | 
| CHOP, . K. 
Mike 5 defence and ae x. 5 5 * | 


You; 


und 3 aſſiſt in ſcixintg of the g's-perſoh,the Tower, &c. 
ENT 5 | „ 2 wy 28 24 6 i. 162 
5 55 wits | 


Sn 9011 eden, Bk 
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„ witheſs is permitted to be examined after the evidence ſummed up 
Fi iv. 164 


* "The pritoner convicted; ſeiitetice paſſed on him, and executed iv. 164. 


Sir John Hawles's remarks vn his trial 
| 2 8HT 4&4 & F 


1p iv. 204 
O HN. 


Caſe of impoſitibns on information in Enchequerchanter, by attorney! 


al againſt Fobn Bates, merchant, Mich. Term. 4 Fac. I. 1004 xi. 2 


The matter was divers times argued at the bar, and on the bench xi. 30 
Nobert Clart, baron of the Exchequer, his argument xi. 30 
Sir Thomas Fleming, chief baron, his argument xi. 31 


BATHURST, CHARLES, EG. 
His petition to the houſe of commons, ſetting forth the lord WFharton's 
proceedings againſt him in the houſe of peers viii. 175 


Lord #harten, in a petition to the lords, by way of appeal, begs to have an 


- BITHURS 


» Whereupon the court adjourned, and another precept was awarded v. 4.26 
—. ̃ĩͤ NT Ho 42+ \ Pa 87 
* The priſoner convicted f v. 435 
* He moves in arreſt of judgment v. 436 
*geutence paſſed on him as a traitor v. 440 | 


x 


His counſel, mr. 


order of the court of Exchequer, to which he was no party, diſcharged, 
and the record taken off the file = viii. 175 
Some lords proteſt againſt it, as giving themſelves an original err py 
264 viii. 1 
Mr. Bathur/t not allowed to make uſe of the record, as evidence in A 
trial of an iſſue, directed by the houſe of peers viii. 177 
Reſolved by the commons, that the lords taking cognizance of, and pro- 
ceeding upon lord J/harton's petition, is unwarrantable viii. 17 
That the ſubject has undoubted right to make uſe of ſuch record viii. 17 
The lords reſolve ſuch reſolution of the commons to be an uſurpation of a 
judicature to which they have no pretence viii. 178 
7 Hon. HENRY, King's Counſel, 
His ſpeech on ſtating the caſe and evidence on the trial of Mary Blandy, 
for parricide, 25 Geo, II. A. D. 1753 | 13 
His reply on the ſame trial £ x. 24 
285 BATHURST, HENRY Earl, Lord Chancellor, 
His proceſſion as lord high ſteward on the trial of the ducheſs of King ſlon 


| Xi. 198 
His grace's'commiſſion | | ; xi. 198 
His addreſs to the noble priſoner previous to the evidence xi. _ 

Xi. 260 


His ſpeech to her, on pronouncing the judgment of her peers 
ö T TER Y. 4 | 
Ex 1ffcio information for riot, aſſault, and battery iii. 629. See vi. 40. 
** BATTRAGH, WILLIAM, 


His trial for treaſon, Fuly 16, 1740, 19 Geo. II. ix. 555 
vidence againſt him | . $55 
Found guilty ix. $57 

ix. 559. 


CE #* BAYARD, Colonel NIGHOLAS, 


* His trial at N-w-York for high-treaſon, Feb. 19, 1701-2, 13 V. III. 

123 f 5 i V» 419 
Matters introductory to his trial | v. 419 
The attorney-general's opinion that he was not criminal v. 420 
The act upon which he was tried v. 421 


Some of the grand jury diſmiſſed, who were ſuſpected of tenderneſs to 


. him ö | V, 422 
* The indictment found againſt him 85 Ve 422 


# -Heobjects'by his counſel, that twelve jurors did notagree to find it v. 423 | 


* Which is over-ruled v. 424 


the petit Jury was not under the hands and ſeals of the commiſſioners : 
t 


BAYNES, FOHN, 8er eant at Law, 


| ; Dbjedts to ſome of the pannel, as being related to Milliam Hales, who was 


tried for forgery © e x. 94. Ap. 
His ſpeech in favour of Miliam Hal: . x. 113. Ap. | - 
For the king, on the proſecution of Fobn Gibbn x. 121. Ap. 


For the defendant Richard Elles ' | | 
4 * BAYNTON, SARAH. See ENS DEW. 

»;— bg ASE R RICHIRD; 

His trial for publiſhing a ſeditious libel, May 30, 1685. 1 Fac. II. 

The indictment „ ( 

The chief juſtice Zef7ry:'. cruel treatment of him 

atlop, mr. Williams, mr. Rotheram, mr. Atwood, and 


mr. Phipps, ere brow-beat and ill-treated by the chief juſtice x. 39. Ap. 
Mr. r = 7 tl 8 x. fr Yi 


Past guilty . * 

Died December 8, 1691 1 H 1 Hot 4 de, 45+ howto $4414 hh 

 ®BEASLEZY, RICHARD, I 75 See MESSENGER, 
"#BEAUCHAMP, od 

; A brief of his 

#6 ſy fir Nobert Cotton, 

<A 22 chamber, 


The ſubliance.of the information contained in 4 A propok 


_ - ;;majeſty's ſervice 
"Ma * que of the car} of Somerſet anſwer 


8 
4 


Subſtanceof the depoſitions read in the cauſe 
; . A p 


ined 500 marks, and to lie in priſon till he paid it, and give ſecutity for 
ſeven years ; afterwards pardoned, and fine re- 
| | eee 


mitted 
40. Ap. 
& al, 
CKET, THOMAS. eg 
troubles, or rather treaſons 5 N Wks 3 at f Xi. 72 
. 
aluſt the ear the earl of Clare, the earl of Somer et, 
55 John 3 ' 
May 29, 6 Car. 1. 1630, for publilking a ſeditious and av poet 


to bridle the impertinence of parliaments” xi. 121 
Hei noni va 
reſt of the defendants deny the inuendos in the information xi. — 


* 


| [ 


X. 129, 135. Ap. 


4 


Saint: John, and others, it the Har- 


The indictement | v. 424 
* The priſoner deſires two clerks to take minutes ; but is denied v. 425 
Ae pleads not guilty . - | | V. 425 
+ Objection made by the priſoner's counſel, that the precept to ſummon 


2 20 os: | 
. . ” P · x 
n TanS # 3 Ap. 


X. 40. Ap. 5 


oſition for his | 


— — 


” 
2 
s 
$ 
* 
* 
8 
4 
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Court ofdered by bis majeſty to proceed no further oh account of the birth 


A! 


of a prince . 123, 12 
The propoſition ordered to be burnt, and the proceedings againſt the ge. 
fendants t6 be taken off the file xi. 124 


. on b, 
The author of Hereditary Right,” a ſeditious libel, ſome account of 
him | 5 vi. 1. viii. 682. 

* BEDLE, EDWARD, ii. 583. See MESSENGER, c 4. 
D 
His depoſition at the committee of lords appointed to examine into the 

murder of fir Edmondbury Godfrey . iN viii. 44 
His examination, taken in his laſt ſickneſs, by fir Francis Norh, 1680 
Accuſes the duke of York of heing in the plot vii. 1 
Captain Bedlow's and dr. Oates's articles exhibited to the king and coun. 


cil, againſt lord chief juſtice Stoggys g Vii. 476 
Pa | BEHEADING. 
The king iſſues writ to ſheriffs to only behead lord Stafford iti. 21 


Sheriffs apply to the lords for directions, who declare the king's writ ought 
to be obeyed | | 0 | iii. 21 
The ſentence of burning altered to beheading, on ptecedent iv. 120. xi. 12 
„Maiden is the name of the inſtrument uſed in Scotland for beheadin 

criminals | . | ii. Fe. 
Though the judgment in felony is always * to be hanged by the we ,” yet 
the party may be beheaded iv. 129. See AUDLEY MERP/ TN, lord 
SOMERSET, duke of. ; 
5 ꝗỹẽé5 12: F.0.3 5 

The ducheſs of King /ton obſerved to the lords, in her ſpeech on her defence 
for bigamy, that ſhe had reſted on the ſeat where the poor blind Bzliſariu; 
is ſaid to have aſked charity of every paſſenger, after having conquered 
the Goths, Vandals, Africans, and Perſians CE xi. 052 

* BEL-KNAP, Sir ROBERT, Lord Chief Juſtice, C. B. 
Was arreſted ſitting in his place, immediately removed from his office, and 


_ ſent priſoner to the Tower | i. 5 and n. 
Tried for high-treaſon, Feb. 3, 1388, 11 Rich. II. i. 14 
Confeſſes, and begs mercy i. 8. n. 14 


Life ſaved, but tranſported to the village of Dromere, in Ireland, with the 
yearly allowance of gol. during life, not to live as a juſtice, but as a ba. 
niſhed offender, and not to go out of town above the {pace of two miles, 
upon pain of death 9 i. 14 and n. vii. 229 

His learning gave him honour, but his villany made his exit by a rope 

a $a 15 1 iii. 223. vii. 481 

Lord Egerton ſaid, that Belknap ſuffered rather by the potency of kis ene- 
mies, than the greatneſs. of his offence vii. =p. * Yee BRAMBRE 

*BELLAMY, FEROME, i. 139. See ſBINGTON, & al, 

 B&LFHOUUCDAKROGHER, : 

Of counſel for the crown, on the 9 of Lionel Anderſon, &c“. ii. gg) 

f | BENEVOLENCE. 

Benevolences, loans, and gifts: declared contrary to law by petition of 
right 5 Xi. 29, 110. See Ft. 222 OLIVER, 

* BENNET, RALPH, iii. 949. See SACHEVEREL, WILLIAM. 

BERKLEY, ROBERT, Serjeant at Law, 


His argument for return of bab. cotp. in J/illiam Stroud's caſe 


Rr, Sir £OBERTF, Juſtice B. R. 

His argument, opinion, and reaſons for the king againſt Fobn Hanan, 
eſq. in the cauſe of yo mnt 4 . 

Articles of impeachment again 


him, for the above opinion i. 709. 
2 1 vii. 488. viii. 566 
Mr. Pierpont's ſpeech thereon ee i. 713 
Cenſured the juſtices Hution and Croke for ſubſcribing their opinion in 
ſhip-money, for conformity only, becauſe the major number of the 
judges ha ſubſcribed z*' and that it was a baſe and-unworthy thing for 
any man to give his hand contrary to his heart; this cenſure alſo is part 
of one of the articles of impeachment againſt him i. 711 


1 


Another charge was for ſaying openly in court, 4 that there was a rule 
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of law, and a rule of government; and that many things which might 
not be done by the rule of law, might be done by the rule of govern- 
ment.“ i. 711. See ASHLEY, Sir FRANCIS, Serjeant at Law. 


See alſo ii. 209. vii. ap; | 7 
| "BERNARDI, JOHN, Major, 
Proceedings againſt him, Counter, Blackburn, Cafſels, Chambers, and Mel: 
drum, on account of the aſſaſſination plot, in king William's reign 
2 * 1 3 1 0 e x. 64. Po 
Theſe proceedings were wrote by the major, after he had been confined a 
ſtate priſoner . Newgate: . | x. 64. Ap. 
Hiſtory of Bernardi's life | xX. 64. Ap. 
. the Dutch wars, loſt an eye at the ſiege of Magſtricht, and ſhot 
through the arm eee L e ach, 


3h ICS 1 (4.2% K. 64. Ab. 
Went to king James II. at St. Germain, and then ſent Sq 


Afterwards to Scotland, where he had like to have bein felted x. 65. Ap. 


Came to Lenden, ſet out for Flanders, ſeized at Colchaſſr x. 65. Ap. 
Remained in cuſtody ſeven months, then admitted ta bail x. 66, Ap. 
Grand jury of Eſſex returned the bill againſt him /gnoramus x. 66. Ab- 
Met captain Rootwoed, and ſeized with him kx. 67. Ap. 
A proclamation; with 1000l. teward, cime out againſt him; committed 
oY EET ET x. 67. Ap 
AR of parliament to confine them all Ae A. ö 
On the ſuſpenſion of the hab, corp. act expiring, B 1, Who was allo 


a eloſe priſoner in Newgate on account of the aſſaſſination conſpiracy» 
entered his prayer, at the then next Ieſſions and term, to be tried or ad- 
-+ mitted to bail ; and he was bailed out and diſcharged x. 68. Ap. 
Bernardi, Counter, Caſſeli, Meldrum, and Chambers, make ſeveral motions 
by their counſel, in different reigns, to be diſchargedz but never could 
"ſucceed 0 a Aa. 68. Ape 


& + yp Fay . 
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vii. 221 
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1 *. 
Blerkburn, after deing bailed Gut and diſcharged; was taken up Spain upon 

» ſame account, and ſent again to Newgate . x. 08, 69. Ap. 
Chambers, being brought up by hab. corp. to the court of King 3-Bench, 


having. entered his prayer in order to be bailed, but one of his bgil re- 
fuling to ſwear himſelf worth Scol. was remanded to Newgate, where he 


mained till his death x. 69, 71. Ap. 
of tain Counter was releaſed by queen Anne Xx. 69, 71. Ap. 
lfu died in priſon ' Xx. 71. Ap. 
2 s commitment to N-weate by earl Shrewſbury, without oath 
x. 71. Ap. 

His ſeveral petitions to the king and queen * Ap. 


Bernardi, Blackburn, and Caſſeis were _—_— charged with hs (pirited 
away an evidence that could Have płoved them concerned in the plot 
for aſſaſſinating king William III. which though falſe, the report of it 
turned much to their prejudice; for the, ſame was the ground and 
3 for the parliament paſſing the firſt act for their confinement 

x. 75. Ap. See FENIVICK, Sir JOAN. 

di died in Newgate at the age of 82, aſter having been a ſtate pri- 
ſoner above 40 years 

*BERRY, HENRY, 

4 Account of his behaviour on the day of execution, for the murder of 
Sir E. Godfrey viii. 442. See ii. 760. 
BERK&T, JOHN. See MACDANIEL STEPHEN, & al. 

BERWICK, FO HAHN 


His trial for treaſon, Fuly 17, 1746, 19 Geo. II. ix. $39 
Evidence againſt him 5 ix. 559 
Mr. J- Fo ofter ſtates his caſe ix. 559 

us in arreſt of judgment in his caſe, and the other rebels ix. 560 
Oyer-ruled ix. 550 
Found guilty, and executed at Kennington-common ix. 560 
Some account of him ix. 560 


„ ET HE IL, $SLINGSBY, Eq. 


- His trial for aſſault and battery at an election, Oct. 5, 1681, 33 Car. II. 


lit. 413 
Tbe indictment iii. 413 
# Mr. Holt opens the evidence iii. 413 
# Evideuce of the aſſault and battery iii. 414 
* Mr, Thompſon's ſpeech for the defendant iii. 415 
The defendant's evidence contradicts the king's witneſſes iii. 415 
Mr. Thompſon ſurns up for the defendant ili. 417 
Mr. Holt tor the king iii. 417 
# The detendant convicted 5 417 
4 He is fined five marks ; 418 
SRETHEL, SLING8BY, Eſq. iii. 630. See PILKINGTON, & 2 | 
8 BEYOND S. E A. 
Maſter may covenant with ſervant that he ſhall ſerve him beyond ſea 
iv. 186 
Maſter may ſend his ſervant beyond ſen by agreement iv. 186. See xi. 348 
* BIGA MF. 
Iaditment for bigamy v. bto, See ADULTERY. CRIM. CON. | 
FIELDING, ROBERT, GERMAN PRINCESS. GREY 


FORD, Lord. KINGSTON, Ducheſs Dowager of. * MARRI- 
| AGE, MODERS, MARY. NAIRN, KATHERINE, OGILVIE, 
PATRICK. POLYGAMY. 

| B I L L. See GRAND JURY. 
, BILL. OF EXCEPTIONS. 
oy form and ceremony with which ſuch bills are acknowledged by the 


xi. 307, 308 
* ils OF n See ATTAIN ER, 
BINK S, Doctor, 
| ths. ſermon'on Jan: ami 30, 1701—2, cenſured by the lords viii. 81 
* BISHOP of LONDON, bee COMPTON, Dr. HENRY. 


* BISHOP of ROCHESTER. See ATTERBURY, Dr. FRANCIS. 
Is HER, JOHN. SPRATT, Doctor THOMAS. 5 
* BIS HOPS. N 
n their authority adjudged to be an impugning the queen's 
Authority in cauſes eccleliaſtical , i. 175 


* Archbiſhop refuſing to conſecrate one elected biſhop, i incurs a Manny | 
i. 850 
| * Biſhops derive their power in temporals from the vided; but in mat- 


ters purely ſpiritual from Chr iſ, though they may not exerciſe their ſpi- 
„un! power without leave of the prince 
* The title of Holineſs given to the primitive biſhops 
1 "Epiſcopacy jure divino 
®A ſchiſmatick may not 
« 1 be biſhops excluded from ſitting in the houſe of lords, by at of 3 
» iament | ii. 3 337 
hops: may vote in matters previous to the trial /i in capital caſes 
ii, 782, ili. 101 


i. 871 


GREEN, ROBERT, & al. 


| 


I, 883 | 


Abiſhop who is a peer in right -of the church, muſt plead his peerage” 


that he is one of the peers of the realm, for he hath no letters patent 
viii. 59 


Kiltiops to be tried for treaſons or felonies, at the king! s fit, by an . | 
viii. J 


wary ju 


The lords ſpiritual omitted in the anafting part of bills of . v. 119 
lathe time of king Hen: I. the pope uſurped the dotation of biſhopricks . 


1 n by 
18 es, the SEVEN; g 
| #Theie trial | iv. 306. . 
®They are drought by babees corpus from the Tower to the King ods 
58 the firſt da rintty-Term, 1 v0 1 
[The return N read, in which is recited the Warrant or 
"their gonmitment iv. 304 
. 4 ach proys the information | be read es 305" 


iv. 306 
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| 5 
be a witneſs againſt his biſhop, by e's civil If 


* 2dly, 


- diſpenſing power, and the king's anſwers © 


> 


* 4 Mr. ſ — denies thavrhe ſubje& has a tight * 


If 


[ 


b k & 


* it, Becauſe the return 655 they were committed by the lords of the 
council, but not in council ; and that the lords have no power to com- 
mit but in council iv. 
That a peer cannot be committed for a miſdemeahour iv. 312 
* Ru ed, that every commitment ſhall be preſumed to be enn to the 
1 of the perſon committing . - gar 
f the proceſs, whereby one is brought into court, be Illegal, the party 
cannot be charged with an information lv, 312 
* A peer may be committed for treaſon, felony, or breacti of the peace 
iv. 31 

* The making a ſeditious 1'bel deemed an actual breach of the OL 
* Ruled, that the information ſhould be read; and it was teud j in, Latin 


iv, 8 
* The declaration for liberty of conſcience recited iv, No 
* Order of council for the reading and diſtributing it iv. 319 
* 'The diſhops petition iv. 320 
* Mr. attorney pfays the biſhops may plead to the inſormation iv. 320 
0 The biſhops counſel inſiſt on an imparlance Ivi 320 


Sir Samuel Aftry teſtifies the courſe of the court to be, that where one 
appears upon a ſummons, he ſhall have an imparlance ; but if he comes 


in cuſtody; or on a fecognizante, he ſhall plead preſently iv. 324 
* In capital caſes, the party accuſed muſt plead preſently iv. 32 
* Ruled, that my lords the biſhops plead immediately iv. 32 
* They offer a plea in paper, being the ſubſtance of what their counſel 

had already inſiſted on Iv. 329 


* The plea is rejected as frivolous, and they are ordered to 3 over; 
whereupon they plead not guilty 

* The coutt directs 48 to be returned on the jury, 
ſtruck in preſence of the attorneys on both ſides 332 

* The archbiſhbp enters into a recognizance of 2001], and the other bi- 
ſhops in 100l. each for their appearance iv. 333 

*The trial comes on Fr. day the 29th of June, 1688 iv. 33 

* The names of the ju FL 

* Mr. attorney, fir food homas Potbis, ſtates the caſe; and opens the evidence 
for the king iv. 331 

*The declarations under the broad ſeal given in evidence iv. 335 

* Proof is inſiſted on, that they were the ſame with the printed declara- 
tion iv. 336 
The biſhops hands to the petition attempted to be proved iv. 337 


* 
* Similitude of hands, whether proof of a man's hand-writing | in criminal 


matters iv. 312 
* And if it be, whether the witneſs himſelf be judge of the likeneſs 
whether ſome of the party's writing ought to be produced in court for 
the jury to judge of it iv. 342 
* The court divided about the ſufficiency of the proof; and directed the 
king's counſel to prbduce other probt of the biſhops hands iv. 


* Mr. Blathwayt depoles, they acknowledged their hands before the coun- 


cil iv. 246 
* The biſhops counſel examine Mr. Blathwayt, if the king did not _ 
miſe that their owning their hands ſhould be no prejudigeto them iv. 348 
* He depoſes that the king made ho ſuch promiſe. iv. | 
*The petition not proved to be framed in the county where the offence 
was laid; and matters of crime being local, it was inſiſted; that the 
defendants muſt be preſumed to be innocent iv. 340 
Held not neceſſaty to inſert the whole petition inthe information i iv. 352 
* Putting a libel into the poſt, adjudged a publication of it iv. 353 
* The owning their hands. before the council did not amount to a publi- 
cation ; but had the witneſſes been poſitive that the biſhops owned that 
this was the paper they delivered to the king, it was agreed that that 
would have been a ſufficient proof of their publiſhing it; but the wit- 
neſſes not being poſitive in this, it was held they had failed as to their 
roof of the publiſhing it: whereupon the peoplt ſhouted iv. 36t 
Ede lord Sunderland depoſed, that the biſhops applied to hich, to afliſt 
them in delivering thelt petition to the king ; whereupon the court were 
of opinion there was ſufficient proof of the publiſhing iv. 


*The biſhops counſel enter upon their defence, and inſiſt that the 2 


tion is no Übel Iv. 367 
That it is the ſubjeQ's right to petition iv. $03 - 
* They ſhew that the king cannot diſpenſe with the Jaws - iv. 


* And — the biſhops were under à nexeſſiiy of pound" being v. 


manded to diſtribute the declarations iv. 


That it was allowable to ſay, the king was miſtaken in the law; 44 
that this was daily practiſed in relation to his grants | 


iv, 
*The defendants produce a record, whereitvit appears, that thecommons 
empowered king Rich. II. with the cotiſent of the lords, to ſuſpend the 
ſtatute of 7 He 1. 4 2 
* * journals of the houſes of the lords and commons produc 
evidence + 
Wherein are the addreſſes of the commons to king Charles U. again 0 
| 3 106 4 C. 
+ King Charles cancels his declaration ſor ſuſpending the penal Jaws 2 
9 4 it ſhall never be drawn into example iv. 7 
4 The commons addreſs on king Jamef's elaimity | the ſame power a 
- Monmouth's rebellion iv. 362 
4 "by Mes of Thomas and Sorrel, in relation to he diſpenſing 4 cited 
r. Domers 


he-attorney-getietal replies, that the inſtances t have 4 
evidences agaitiſt them, being only of 15 ar in 3 


$ That i it may bealibel though the faQs are true 
* Thar the biſhops. ſhould have acquieſced undet th 
till the meeting of a parliameat iv. 
* r the law interprets the thing to be malicious and feditious, - 

iv. 


ment — matters. of ee eee 
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* He inſiſts that votes and addrefles are not evidence ; and'cannot be ſtiled I BOLEYN, ANNE, Queen, and Lord Viſcount R OCHFORg, TY 
declarations in parliament iv. 389 | Their trials for treaſon in che court of the lord __ Reward, in My, | the 
That the king may make conſtitutions in matters eceleſiaſtical iv. 389 1536, 28 Hen. VIII. xi. 10 4 « 'Th 
"4 * And that the biſhops denying that prerogative, was in ditninution of Lord high ſteward | xi. 10. 1 bon 
the prerogative, as laid in the information iv. 390] The queen is arraigned 4 | Xi, 10 1 + Pri 
* The chief juſtice holds it lawful to petition, but not in that reſſecting She is permitted to ſit at her trial | xi. 1 my 1 the 
i manner as in the petition iv. 3901] The charge $6 . Fir 
1 * The petition of the city of London for the ſitting of a parliament, ad- She pleads not guilty 3 xi. 12 # Th 
# dged A libel | iv. 2 Defends herſelf . N xi. 10, 14 Fu 
* be chief juſtice directs the jury, and is of opinion with mr. juſtice Partially condemned Xi. 10, * Th 
 Mllyhone, that it was a libel iv. 393. 394 | Her majefty's ſpeech on the ſcaffold - -— A «Th 
* Mr. juſtice Holloway and mr. juitiee Powell declared their 1 was | She is beheaded Xi. 11, 13 3 5 
mats del 394, 395 | Queen Aune flouriſhed, was accuſed, condemned, and executed, and 10 4 WI 
* Mr, juſtice Allybone cites a ala in the time of king James 1. 3 it was bed and honours poſſeſſed by atiecher, i in one and the ſame month xi. It any 
0 a miſdemeanour to petition the king to put the penal laws in | Extract from biſhop Burnet's hiſtory of the reformation, reſpecting the 1 Th 
execution ive 395 proceedings againſt the queen Xi. 11. 1 hin 
* But was anſwered, the reaſon of that judgment was, becauſe the puri- | Archbiſhop Cranmer's letter to the king on behalf of the queen 11 12 * Th 
- tans threatened that, unleſs their requeſt was granted, many thouſands Lord viſcount Rochford, the queen's brother, pleaded not oy. xi. 12 Th 
of the king's ſubjects would be diſcontented | iv. 395] He is condemned to be beheaded and quartered. I2, 1 #* Con 
* The court permit the jury to ſend for wine iv. 396 * BOLTON, FO HN. See CROOK, Jon. 13 9 
* The jury are not allowed to have any papers with them, but what are * BON N E 7, Major 8 7 E D nex 
under ſeal iv. 396 | * The trial of him -and thirty-three others, for piracy in South Carolina, gen 
They are kept together all night, without fire or candle. ir. 396 | 1718, 5 George I. Vi. 1 50 Sir J. 
* The biſhops are acquitted 3. whereupon the people _ - a gentle- | * Nicholas Trott, eſq. judge of the hana 4 his charge to the grand ; 
man is committed for it, but releaſed again iv. ee PEERS. | inqueſt vi. 15 Two 
LAUD, Archbiſhop, MORE, Sir THOMAS, aL, JOHN, * Five pirates brought to their trial | vi. 185 | 


' BLACK ACT, 9 Gee. I. chap. 22. See BARNARD, I ILLIAM. | The indiétment for taking the Francis, Peter Marnwaring commander 2 
BLACKHE AD. SPRATT, doctor THOMAS, biſhop of Rochefter. vi. 167 + Tri 
BLACKBURNE, ROBE R 7. See BE NAR DI, JOAN, major. | * Richard All, efq. attorney-general, his ſpeech before evidence vi. 161 


_ 


| BL ACKMORE, ROBERT. See LEACH, DRYDEN. * Mr. Hepworth's ſpeech vi. 16 Comn 
- BLACKSTONE, Sir WILEIAM, Juſtice G. * * Evidence for the king vi. 15 + Th 

His commentaries commended 251 | * The priſoners defence vi. 160 # No 
Mr. juſtice Black/one gives in them the riſe, and a ſhort 9 of the | * Mr. juſtice Trott's charge vi. 169 # Is 4 

Wine of amendments xi. 332 | * The priſoners convicted vi. 167 5 

* BLAGUE, Captain WILL IAM, * Eight more tried for the ſame fact vi. 168 Proce: 
| * His trial for high-treaſon, the 123th day of July, 1683, 35 Car. IT.-] * Their defence vi. 168 him 
| iti. 731, 739 | * They are all convicted vi. 169 Her n 
* "There being but one witneſs that ſwore the treaſon poſitively againſt the | * Nine more tried for the ſame fat - vi. 169 The e 
| iſoner, the chief juſtice directed the jury to acquit him; which they | * Eight found guilty, and one acquitted - | Vi. 171 aga 
; id 2 iii. 744 | * Five more tried for the ſame | | vi. 171 Refol1 
| . F 0 H N, . * Four found guilty, and one acquitted vi. 171 prit 
Being retained of the king's counſel at law, by his command, whom he] Eight tried for taking the Fortune, captain Read commander vi. 171 her 
g bush to obey, yet he was impeached by the commons of high-treaſon, * Evidence for the king pi. 172 The: 
= * ſor giving advice contrary to law, and his oath, and condemned, drawn, | * They are all convicted e vii 173 Her n 
| and executed, as a traitor ' I. 14, 15 * Nine more tried for the ſame | vi. 174 The } 
BLAND — a AR 7, 19] * Eight found guilty, and one acquitted- IHR. nab vi. 174 dre 
Her trial for parricide, Feb. 29, 1752, 25 Geo, II. x. 1*] Eight more tried for the ſame, and convicted 5 vi. 175 Comp 
The indictment againſt her x. 1 | * Five tried for taking the Francs p vi. 170 eon 
Mr. Bathur/#'s ſpeech, ſtatipg the caſe and evidenem - Th” Two convicted, and three way uitted | vi. 179 Her n 
Serjeant Hayward's ſpeech on the ſame ſide . 7 | * The'ſame priſoners tried for ſtealing the Fortun | vi. 179 Addre 
Dr, wo 37 . dr. Lau, and the other evidences e ber x. 95 he * One convicted, and four acquitted - The vi. 180 tiot 
Priſoner's defence x. 22 * Judge Trott's ſpeech before ſentence Lek „ l Her n 
Ms; Bathurff's reply | atk X 24 | * Sentence paſſed upon 29 pirates oy vi. 183 Addre 
Mt. baron Legge ſums up the ha the j aß x. 25 * Twenty-two executed CO SOS. excl 
Found guilty | x. 33 | Major Bonnet's trial, for taking The Francis vi. 183 lore 
4 295 ſpeech at paſſing ſentence | _ x. 33} * Evidence againſt him | „ vi. 183 ſeq 
—— begs ſor time to ſettle her affairs, which is granted · x. 33] Eis defence 55 | Ain 5 vi. 185 The! 
Her behaviour in gaol * He is convicted vi. 180 the 
Her declaration that ſhe did not cur, or believe, that the powder to — * Judge Trott's ſpeech. before judgment e „ n n Juſtif 
her father's death was aſcribed, had any noxious or poiſonous quality | * He is condemned and executed 0 vi. 188 WhO 
3 in it, and me had no intention. to deſtroy Dim 35 B O O K BIN DE R. See BROOKS, NATHAN. Prece 
1 * B L ASP HE M x. | BOOKS | L 
E In what blaſphemy conte Em. Pref. viii. # See. BACON, lord,” Ban cenſured by lords 1 70. See LIBELS. The | 

{ 1-4 1 ®, NAYLOR," FAMES, ii. 265. PEMBROKE, earl. |BOOKSELLER: See Eats: T. ith CRT, 5 
LENCO RE, Sir SON Rad the. Cannon Plaut, us, HARRIS, BENFAMIN. PRINTING. SMITH, * His 
1 His argument in the Prince's caſe 130 * e ny 295 300 - FRANCIS; -lice 
weten | Xi, 1300, 302 | BOOTLE, THOMAS, e 
BH | BLUNT, Sir CHAR ISTOPHER, Of counſel for Franklin . '- .-) ©, 5x, 260 . e 
4 Th with fir Chorlet Davtrs, ſir Fobn Davis, fir Gilly . and Henry His' ſpeech for him | | | ix. 2017, WW 
2 fe, for high-treaſon in the _ on 1 5 Plot, mer un 1. 209. On the liberty of the preſs : ix. 269 l 
y . ß ,, vii. 37 Opens indictment and 3 aslaſt Mantbark for EY ix. 69 kiti 
= 415 commiſſioners names i. 4, Rs, GEORGE, CHRISTOPHER V E, JOHN STERN, ER 
= The 3 for conſpiring with the cart of En vi. 3) iN l CHARLES-JOKN: Coutit-CONINGS, ARK, "M$ 
. bey plead not guilty z. but upon their trial confeſs the fads i. 210 * Tried for the murder of Thomas Thynn, eſq. the firſt three as weer | H. 
A the „ wah if they might not conſeſs in un plead nat guilty to the laſt as acceſſary before the fact, Feb. 28, 1681. 34 Car. it. iti, 466 Howe 
| eg 14 p86 8 * The priſoners being foreigners, an interpreter ſworn iii. 466 lon 
Me e Yaiverton opens the indicdtimene vii. 48 Pena oh as of the pariſh of St. Martin's, as well all the principals as the fro 
» attorney-peneral's ſpeech „ 49 | 1 acceſſary, in one indictment | in. 407 tho 


Sir Chriftopher Blunt's examination and confeſſion... The ſu dance of the indictment interpreted to the priſoners in their 2 


Part the earl of 52 o confeſfion read 3 4. 10 langu e (ft, 467 it 10 

The attorney urges. a correſpondence the carl of fir _Cbri/- | * The court demand if they would be tried after the manner of the Eng+ 5 

WW } toß ber Blunt, and Tyrone wy 28 1 114 + +» "ile 54 ib; to which they aſſent, and plead not guilty . | iii. 468 He di 
1 8 Evidence againſt fir deln Downs ... i. 55 | They demand a jury « of half foreigners, and half Engli % which is 2. 
= -. Evidence againſt ſir Jobn Davis Fg: PPP need”. iii. 468 "Ts 
= 20% fir Ci Merrick, and 3 e te ee e 4 Iſo that thety be no friends or relations of the deceaſed upon tt the jus 15 *:Th 
i Henry Newil's narmtian rene. . vin 57 which is granted iii. 4 2 
A e l ene 4 n -N vii. 9 Wy Conin Idemmadsu jury of quality; agreed a conſiſt ber 

{found guiley.of "high treaſon; | race 4 0 onſiderable merchants ili. Fr 4 bir 

ir ſpeec fore judgment given. - + Vide 61 he court deny to try him diſtinctly from the reſt - | iii. 468 a h 

ord chief juſtice Popham's ſpeech: at nes a Veil. 52 He is denied further time to — 2 — for his trial iii. 469 AW 

* Sir Gill n Mr. Gofeexcoutedet Ty + and their behaviour | * jones & of. the pannel den him ; but he is allowed to look {on he = 

% 210 g 1 


f ce s | 
, Sir Glrifapher Blunt and fir Charles Doves beheaded 1 » Fey: ep defre that none of the foreigners 0n the jury be Reman a T £4 


| . Art 1 
8 5 Alan . Fg i. at — court direct that ee and LT 1 5 
i 47.10 acute; 4 on [called aui fw 0 . 21 1 
Ne | | FE | 3 a 8 3 d * "os | axis & 5 "4 1 25 8 * 10 üine Fab 53 42 yy PL | ber 


1 
. 
5 * * 


1 


4 A foreigner challenged for the king ; and the counſel inſiſt they need not 
bew cauſe, unleſs they want jurymen ; iii. 405 
+ The court inform the priſoners they may challenge all the reſt, and ſo 


comp?! the king's counſel to ſhew cauſe | iii. 465 
+ Priſoners defire that thoſe that are challenged ſhould hot come near thoſe 
that are ſworn ; it is ranted | iii. 470 
+ Sir Francis Wthens's ſpeech before evidence iii. 471 
# The evidence interpreted to thoſe aliens upon the jury, by interpreters 
(worn for the purpoſe iii. 472 
The coroner examined that ſat upon the body lit. 474 


# The juſtices who took the examination of the priſoners are not allowed 
to read the examination as evidence iii. 474, 476 
What any of the priſoners ſaid at their examination, no evidence againſt 


any but themſelves > Hi. 474 
+ The examination of one of the witneſſes before the privy council ſhewn 
himto refreſh his memory at the trial iii. 478 
# The count's defence iii. 492, &c. 
The three firſt found guilty iii. 500 
# Coning/mark being acquitted of being acceſſary to the murder, the court 
order him to enter into a recognizance, with three ſureties, to appear 
next ſeffions, and anſwer any appeal if brought iii. 501 
# Sentence pronounced on Boreſti, Vratz, and Stern iii. 502 
Sir John Hawles's remarks on this trial iv. 199 


BOROUGH 58; 


Two ſorts of them deſcribed 
| -BOSTON. See 9UELCH JOHN. 
*BOTHWHEL L, AMES Karl, 
9 Eliz. i. 98. 


# Tried for the murder of the king of Scots, Apr. 12, 1567. 
See viii. 327 


viii. 126 


Commiffon of the queen of Scots to try him 


. 77 
# The indictment againſt him i. 79 
# No proſccutor appearing, he is acquitted i. 81 


# Is afterwards forced to fly the kingdom, and turns pirate 
= BOUCGHER, FAMES, 


Proceedings in the houſe of commons, and houſe of lords, re 


i. 82 


lating to 
viii. 536 
Her majeſty's ſpeech to both houſes viii. 536 
The commons addreſs to her majeſty, that they will ſupport her majeſty 

againſt all her enemies | viii. 536 
Reſolved, that no perſons accuſed of crimes, and who are her majeſty's 

priſoners, ought to be taken out of the cuſtody of the crown, without 


her majeſty's leave viii. 537 
The addreſs upon that reſolution viii. 537 
Her majeſty's anſwer Vi. 538 
The humble repreſentation of the houſe of lords, complaining of the ad- 

dreſs, and giving the reaſons for their proceedings viii. 538 
Complaint of the commons applying to the throne without firſt aſking a 

conference, as unprecedented | viii. $40 


Her majeſty's anfwer viii. 541 
| Addreſs from the commons, to clear themſelves from the miſrepreſenta- 
tions of the houſe of lords viii. 542 
Her majeſty's anſwer viii. 544 
Addreſs from the commons, to deſire her majeſty to re-aſſume the juſt ex- 
_erciſe of her prerogative, and to declare the appointing a committee of 
lords for the ſole examination of the conſpiracy, is of a dangerous con- 
ſequence | viii. 545 
The humble repreſentation of the lords, complaining of the condu of 
the commons 3 | | | viii. 545 
Juſtify their power of taking priſoners out of any other cuſtody, as the 
1:ouſe thought molt proper for their examination viii. 547 
Precedents out of the lords journals viii. 549 
. of the ſame power exerciſed by the commons viii. 554 
The parliament prorogued | viii. 557 
a * 5 CHE R, 74M EðS, 
His trial for high treaſon, for going into France, and returning without 
aicence, Feb. 28, 1703 v. 506. vi. 60. Ap. See viii. 536 
Gment TOES | | v. 506 
* Heiconfeſſes the indictment, and receives ſentence V. 507 
19 BOX-MONEY, PE, 
ch is laid out and diſtributed in private cha- 


3 


= 
FI 9. 


he dum of money, whi 


itiesby the chancellor every year Vi. 700 
088” $i; BRACTON. 

This author wrote the latter end of the reign of king Henry the Third, by 
e, Oh. J. IE: nifiiw 1 . 4 ix. 62, 06 


However, he was a learned and famous judge in his age; yet he lived ſo 
Jong ſince, and the particulars of which he writes are ſo different 
from the practice and eſtabliſhed laws of the enſuing ages, that his au- 

Moricy is of flight or no moment for direction in judgment of law at this 

e though it be very conſiderable in examination, what the law was 

in his time, and that way it ſometimes is uſed as an ornament in argu- 

ment only = | l vü. 235 

He died'about five hundred and fifty years ſince © vii. 235 

NAD DON, LAUREN OE, and HUGH SPEKE, 

Mfied for a miſdemeanor, Feb. 7, 1683, 36 Car. II. iii. 855. vi. 40. Ap. 

be information, for endeavouring to make people believe that the earl of 
was murdered by thoſe to whoſe cuſtody he was committed; and 

A procuring falſe witneſſes to prove it 

is ſpeech before 


K 


* 


bert Sawyer, attorney- general, his ii 
* he earl's commitment, and the coroner's inquiſition read tit. 857 
Pons and Edwards depoſe, that Mr. Braddon came to Edwards to en- 
ie about a razor, ſaid to be (ten by young Edwards to be thrown out 
ie window where the earl of Eſex lodged in the Tower ill. 857, 861 
* the ſon, depoſes; that che ſtory he had told of the razor wh 
eie iii. 865 
L YDr--Hawkins's ſon ſwears the ſtory of the razor to be all falſe ili. 866! 


evidence iii. 85 


— 


be information read which Mr. Braddin procured young Edwards to 


ili, 868 


? 


You. XI. 


2 
8 


#9 


f g LE. 1 


þ 


Evidence that Mr. Speke wrote a ſetter into the country, 
Mr. Bra..don as a proſecutor of the earl of Ex ab. 75 
* Evidence that a 


E 


recommending 
J iii. 870 
| girl had declared a ſtory of a razor ſomcthing like 

Emward:'s $ | iii. 871, 880 
* The counſel for Mr. Bradden enter upon the defence iii 872 
* Where one has counſel allowed, he ought not to ſpeak himſelf iii. 875 
* Evidence of the women of the Edward's family ii 875 
* None of the witneſſes can tell from whom they had the report in the 

country of - lord Eſzx's death, which they teſtified they had heard 


* 


before he die iii. 884 
* Mr. Speke's counſel make a defente iii. 886 
* He ſpeaks for himſelf iii. 886 


* Bomeney, who had been gentleman to my lord Eſſæ ſix years; and at- 
tended him in the Tower when he died, gives evidence that my lotd of 
E/Jex cut his own throat | iii. 888 

* The warder, the ceatinel at the door, and captain Hawley, the maſter 
of the houſe, depoſe to the ſame effect lii. 889, 890 


*The chief juſtice's obſervations on the evidence i. 89 t 
* The defendants are convicted lii. 897 
* Mr. Juſtice Myithent's ſpeech before judgment iii. 899 
* Their reſpective fines are ſet iii: 899 
His vindication of the earl of Eſſex | iii. 900 
* Copics of informations taken before the coronet lii. gor 


* Mr. Braddon committed to a gaol in Wilipire, and his ſufferings 
| 111. 905, 906 


* His own account of the trial iii. 908 
* The lords houſe, in 1688, appoint a committee to enquire concerning 

the death of the earl of E/ex | iii. 910 
* 'The depoſitions which were laid before them ili. 512 


* Evidence that ſeveral perſons were in the earl's toom the morning 
he died iii. 914 


* Mr. Braddon's remarks iii. 917 
* The circumſtance of the razor conſidered ili. 921 
* The proceedings upon the coroner's inquiſition iii. 924 
Evidence that my lord was murdered by one Holland lit. 927, 92 
* A ſummary recapitulation of the whole fact ili. 929 
The record vi. 46. Ap. 
BRADSHAW, FAMES, | 
His trial for treaſon, C2. 27, 1746, 19 Gee. II. ix. 576 
Sir Jahn Strange opens the nature of his crime ix, 576 
Evidence againſt him | ix. 576 
Mr. 'oddreil and Mr. Ford, his counſel, argued his inſanity ix. 577 
The defence he made ix. 57 
Sir John Strange's obſervations upon it ix. 57 
Found guilty, and executed at Kennington-Common ix. 578 
Some account of him ix. 578 


BRADSHAW, JOHN, Serjeant at Law, 


Lord preſident on the trial of king Charles the firſt, for treaſon i. 101 1, 1012 
His addreſs to the king | i. 986 
His anſwer to the king i, 987 
His ſpeech before ſentence 1, 992, 1035 
His ſpeech to his inajeſty | wo i. 986 
Lord preſident on the trial of Fame duke of Hamilton „ 
His warrant for committing Zuſebius Andrews, dated two months after the 
commitment | 1 vii. 328 
Of counſel for 7 Lilburne, at the bar of the houſe of lords Vi. 273 


*SRAMEBRE e 

Proceedings in parliament againſt him, the archbiſhop of York, the duke 
of ts the earl of SH, and lord chief juſtice T1 refilidn, for high= 
treaſon | ä 


* Articles againſt them . I. 6 

* None appearing but Brambre, the other four are attainted 1. 13 

* \Brambre deſites trial by combat; which is refuſed A bs 

* He is condemned and executed _ N i. 13 

* A remarkable eireumſtance before his execution 5 i. 1 

* Belknap, Holt, Fulthorpe, W. Burgh, Carey, and Lockton, tried I. 14 

* They confeſs, and beg mercy © © © ocean 

* Their lives are ſaved ; but tranſported _ | i. 

* Blake and Uſee condemned and executed YI LE 

*'Treſilian takes lodgings at Wiftmin/ter in diſguiſe Ii. 13 

* Is diſcovered lying under a table coyered with baize, and brought before 
th ( I HUH ˙—2Ü̃⁊⅛˙—·¹ Ono > 

* Is drawn to execution . 3 1. 13 

* Refuſes to confeſs any thing | 1. 13 

* Will not climb the ladder, till beaten with ſtaves l 

* [s ſtript; the names and images of devils found under his clothes j. 13 

* Is hanged _ „c 

* Afterwards his throat cut ee e e 1. 13 

* Buried at the Grey A . GIO CONT Op | 5 8 

* 'Biſhop of Chiche/ter tried; but his judgment 1 F * 

* Sinton de Burliigb, Brauchamp, Bareud ſe! and alifbury, tried = ene! 

e BRAMSTONE, JOHN; Serjeatit af l 

His argument in the King's-Bench,- on the habeas corpus brought by fir Thos 
mas Darnell and others TLV ALY FI een 


Takes exceptions to return of habeas corpus, and moves to have ſir Thomas | 
Darnell bailed, who was impriſoned for refuſing to lead money upon - 
VCC 117 


BRAMSTONE, Sir FO KN, Lord Chief Juſtice”B.'R. 
- Efq: in the cauſe of ſhip- one 


" BRANTHWATYTE, WILLIAM, Serjeant at Law. 
His ſpeech before evidence, on the trial of Arunde/Cole, for maiming vi. 213 
Ky, BREACH” of the P'EACE 
Meiber of parliament may be committed by 2 Juſtice for a breach - 
| the peace | | ; | viii. 164 
BRERETON, an See NORRYS HENRY. © 
| „ | 
k * * 4 


commiſſions for loans nl 
His argument, reaſons, and opinion, for the king, again Jobn Kae 
MC 22014 nn 1 


* 


Wk (9 xX. 


* 


32 EZ „ E R, 
His wech i in the hots A commons, in the — of Abby * Whit: 


viii. 
* BREWSTER, FHOMAS, ii. 28. See TVN, & al. 
BRIBERY and CORRUPTION. 800 ACON, FRANCIS, Lord. 
BRIDGEMAN, Sir ORLANDO, Baronet, Chief Baron, 


His charge to the grand jury reſpecting the regicides ii. 304 
His charge to the jury on Harriſen the regicide's trial ii. 323 
ab, charge to the jury on the trial of Scroop, the regicide ii. 329 

His ſpeech on paſſing ſentence on Seroop, &c. regicides ii. 340 
His charge to the jury on Cook the regicide's trial - ii. 352 
His charge to the jury on Peters the regicide's trial ii. 36 5 
His ſpeech before ſentence on Costs triall ii. 36 
His charge to the jury on Axtell the regicide's trial ii. 381 
25 charge on Hacker the regicide's trial | li. 382 

is charge on Hulet the regicide” s trial | ii. 389 


His charge on Smith the regicide's trial ii. 395 
His 1 025 before judgment againſt ſir Hardrefs Waller, &c, regicides 


il. 403 
BRIEFS. See CHARITY. 
B RTT NS. 
In the time of the Britons, the pope had no Jon in 1. 48 


I 

BRITISH MUSEUM. 1 
There is a manuſcript copy of a trettiſe on the court of Star-chamber in 

. this Muſeum xi. 329. See BOLEYN ANNE, queen of ENGLAND. 

FISHER JOAN, biſhop of ROCHESTER. 
S'ITY0:N, 
This treatiſe was publiſhed about 13 Edw. I. in the king s name, and by 
his authorit 332 
BRITTON, RICHARD. See DENEW NATHANIEL. 
| BROADFOOT, . 


Was tried for murder, Aug. 30, 1743» 16 Geo, II. xi. 349 

The caſe Xi. 349 

The recorder of Briſal (fir Michael F. Mer, 7. B. R.) directs the jury to 

acquit the priſoner xi. 5 See PRESSING. 
B ROD E RIO. 


His ſpeech before evidence, on the trial of Richard Harbor, an impoſtor, 
yy h 24, 1702, 2 Ann. _ v. 483 
His argument for Jaln Tut. hin in arreſt of his judgment for n 
« The Obſervators, Mich. Term, 3 Ann. 554 

8 Þ RODWAY, GILES i. 396. See AUDLEY, » MERVIN, lord. 

"BROGRA E, Sir FOAN, 
Was one of the commiſſioners on the trial of Babington for treaſon 1. 127 
* BROMWICH ANDREW, 
* His trial at Oy aſfzes, for 8 2 -treaſon, Aug. 13, 1679, 31 Car II. 


ii. 965 
. Fay of the jurors diſcharged for being thought popiſhly affected 

ii. 965 
* The indictment, for that, being a ſubject of this crown, he took popiſn 
orders, and reſided in England ii. 966 
* Evidence of the priſoner's adminiſtering the ſacrament after the popiſh 
manner ii. 966 


The chief juſtice directs the jury, that if they believe the priſoner to be 
a prieſt from the (Coin? Roti they might find him guilcy, tho” there 
were not two witnelles that (wore it poſitively, ii. 272 

The priſoner convicted and condemned 968 

BROOKE EORGE, See MARKHAM Sir GRIFFIN. 

BROOKES! * BAKTHOL OMEW. See MARKHAM 

Sir GRIFFIN. 

5 > ane NATHAN, ji. 530. See TIF YN, & al, 

; ROTU E.RT ON, | Counſellor at Law, 

Made a vey nove rn. reſpeRling the attainder againft Sir John 

Femwick 


V. 11 
BROWNE, $4MUEL, ing 
Sums up the 75 e and makes his obſervations.on it for the commons, 


on the tri William Laud, archbiſhop of Bunte, for Dar 
937 

Delivers a ones hn of the charge agulaſt him in the houſe of com- 

, mons 1:5» (44 KD VE 10 N . 943 

His epi; 172 * 947 


Broetune opens the i E 2 a ain Anneſl'y and 1 | 
Bro: CALTE ITY: pr r See G4 4560 
| 2 : 2 OMAS, &. ala: © I 12 

| PETE 

Order 1b 17 77%. pk publiſhing mg of. Fuller's libels See 

"SUCK HURST, THOMAS, "Lord Treaſurer, Lord High Steward, 

; Hjs charge to the peers on the trial of Robert carl. of Efex and Hemy 
_ © earl of Southampton for treaſon +; | | 1. 197 
| as addreſs to 1775 noble priſoners, after their trial, and. previous to his 


2 1 ntence of death on t em i. — 2 a0 


* Her trial for 1 at the nme b. 465 11 K. 
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The publication at the degrading the duke from the order of 


the garter 
The ceremony of performing it wi b 
Some of the titles of this noble family now dormant. 4 


BUCKINGHAHAM, GEORG E Duke of, 
Notorious conſpiracy and enten againſt the life and honour of th; 
duke in charging his grace with ſodomy, puniſhed by a light Fi 
and pillor zii. 220. vii. 18; 

2 BUCKNER, WILLIAM, i. 96. See PRIYNNE, & * 

* 5 U G G E R Y, 388. 

The perſon proſtituting himſelf adjudged 5 of this felony i. 6 
* Emiſſion without penetration in the attempt, adjudged the offence . 
complete; and ſo in a rape J 

e, FRANCIS, 95 

. argument for MAeſiyn on error, in cauſe of Fabrigas and Meſyn xi. 186 
is repl xi. 

Opens information againſt Joon Horne, eſquire, for a libel Xi, 11 

* BULL 
* A papal bull i. 606 
BURGH, HUBERT DE, " 

No ſooner was magna charta aſſed than Hubert de Burgh, chief Juſtice in 
that day, perſuaded the king he was not bound by it, becaule under 
age when it paſſed; but this ſort of inſolence the next parliament re. 
ſented, to the ruin of the pernicious chief juſtice iii. 222, vii, 480 

He was the laſt great juſticiary Xi. 142 

BURGH, WILLIAM DE, Juſtice C. B. 

Was arreſted fitting in his place, immediately removed from his office, 
and ſent priſoner to the Tower i. 5. n. 

Tried for high treaſon, Feb. 3, 1388, 11 Rich. II. ; 14 

Confeſſes, and begs mercy 10 

Life ſaved, but tranſported to the city of Dublin, with the yearly 3 
ance of 40l. during life, and liberty . going two miles for his reerea— 
tion . . I4. n. * See BRAMBRF, 

* B UR G L A RY. 

* a one comes into a houſe by day, the doors being open, and opens 
the door to pet out at night, it is burglar It. 82 Sce TU 
NER's Trial. g 3 e "Y 

* One who aſliſts at breaking a houſe, is not guilty of burglary, unleſs he 
enters Vi. 224, 225, 227 

Rogues influence a conſtable to break open the door of an houle, and 
thereupon they enter and rifle it; this was adjudged burglary x, 414 

Burglary in an apartment in the African Houſe, it muſt be . to be the 

manſion- houſe of the company 575. n. 

* BURN, FAMES, v. 572. See GREEN THOMAS & al, 
| BURNET, GILBERT, Biſhop of Saliſbury, 

His account of Gregg's treaſon . - x. 77. Ap. 

Extracts from his Hiſtory of the Reformation xi. 11, 13, 19, 20, 22 

His account of Collier, Cook, and Snat, clergymen, theilt abſolving fir 
Wilham Perkyns and fir Jobn Freind, at Tyburn x. Ap. 43 

BURNING 

William Sawtre executed in the year 1401, was the firſt perſon burnt in 
England for hereſy. vii. Ap. n. See BEHEADING., GAUNT 
ELIZABETH. OLDCASTLE Sit FOHN, 

*BURTOMN HENRI, 

* His trial for ſeveral libels. See BASTHICK. . 


45 


His petition to the long parliament 8 i. 503 


» UR, JOAN. 
His caſe of divorce for impotency X. 22, 23. Ap. 
BURY, Sx T HO MA S, Lord Chief Baron, 

His charge to the jury, on the trial of "Francis Francia, for treaſon 

vi. 98, 101 
His argument in the Prince's caſe xi. er 302 

ws i "2 oy - eb en E O XR 6 

* His trial for high- treaſon, in accepting popith orders, at the afſizes 5 


the county of Derby, Fuly 25, 1681, 33 Car. II. 2 ii. 328 
* His arraignment , iii. 328 
*The priſoner inſiſts he has a habeas corpus to remove him to the King's 
Bench, and could not be tried in the country ili. 328 
*The court rule, that the „See Jury rin found the bill, he mult be 
tried here Nette ir iii. 328 
* The indictment 22 iii. 3²⁸ 
* Mr. Combes's ſpeech before evidence | | in. 329 
Evidence of the manner of his apprehenſion iii. 330 
* Buſby objects that he is an alien, and ſo not within the ſtatute againlt 
taking popiſh orders iii. $32 
*The act for naturalizing the children of ſubjefs born in foreign coun- 
.. tries during the late rebellion, read + mi. 332 
* Evidence of the priſoner's officiating as a prieſt 5 770% ili. 333 
* Mr. baron Street directs the jung ii. 338 
* Tells them, that the officiating as a prieſt is ſufficient evidence of bi 
being in orders | iii. 339 
* Buſby is convicted, and ſentence paſſed upon him iii. - 339 


8 * BUTLER, alias TRIO LAND, MART, 
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. CALTHORP, CHARLES, 
His argument in B. R. on habeas corpus brought by fir Thomas Darrel and 
others vii. 122 


For Bmjamin Valentine, on information againſt him for ſeditious ſpeeches 

in parliament vii. 245 

For fir 7ohn Corbet, impriſoned for refuſing to lend money upon the com- 

pions for loans vii. 122 

CALVERT, Doctor. See KINGSTON, Ducheſs of. 
. 
Sir Francis Bacon's ſpeech for him in Exchequer-chamber 
Lord chancellor Z/{-/mere's ſpeech on that occaſion 

EA, 

chiles thereof ſeized for a notorious riot iii. 590 
ties * CAMBRIDGE UNIVERSITY, : 

* Proceedings againſt them, 1687, 3 Fac. II. | iv. 254 

# The ſubſtance of the king's 2 4 to them, to give father Francis, a monk, 


xi. 79 
xi. 97. See ii. 9 


his degree, without adminiſtering the oaths to him iv. 254 
# They refuſe to admit him iv. 454 
A ſecond letter to the univerſity iv. 254 


# The wniverkity apply to the duke of Albemarle, their chancellor 


iv. 255 

* The vice-chancellor and ange ſummoned beſore the high commiſſion 
iv. 255 

# The perſons depured by the ſenate to attend iv. 255 
They have time allowed them co anſwer | iv. 256 
# Their anſwer | iv. 256 
Their hearing 8 iv. 257 
* The court decree that the vice- chancellor ſhall be deprived ; and that 
he ſhould be ſuſpended from his maſterſhip iv. 260 
P The ſenate are diſmiſſed with a reprimand | iv. 261 
And ordered to ſend up copies of their ſtatutes iv. 261 


#* Balderſon elected vice-chancellor iv. 258, See PEACHEL FOHN. 
CAMDEN, the Hiſtorian, 


| His writings no authority in Ve minfler- Hall 


xi. 142 
GC 4 MD: EN, Le, 


10 bis charge to a jury, told them, © that he did not wiſh the con- 


viction of the defendant, if any man e doubted of his Ae 
6 276 
Encomium | on that great lawyer xi. 276. See arTORNEKV- 
GENERAL 
His ſpeech as lord chief Ln theCommon-Pleas, i in delivering the judg- 
ment of that court for the plaintiff in the cauſe of Entick and Carrington 
; xi. 310. See KINGSTON, Ducheſs of. PRATT CHARLES. 
CAMERON, Dr. ARCHIBAL D, 


Proceedings againſt him on the bill of attainder, Moy 17, 1 53 26 Gen II. 


X. 202 
The doctor $ education, behaviour, and execution X. 202 
Mr. juſtice Feſter's u of his caſe x. 203 


e. 


5 Ioſtance in Scotland 4 a priſoner being tried by a Campbell for the 3 


'Cmpbe!!, and eleven of the jury Campbells 3. n 
PBELL, A LEXANDYR HU ME, (Counſel for the r 
on the proſecution of Macdaniel and others) 


3 X. 433 
ted a caſe met with ſince laſt argument X. 437 
His reply X. 442 
Opens the evidence againſt Timotly Maerphy xð. 184 
His reply | 5 05 
7 9; on Anneſtty and Redding s trial 
PPM AN, GEORGE. See HENDLEY WILLIAM, Gletk.. 
CANNING, F 
Ver trial for perjury, uy, 1754, 27 Geo, II. X, 205 
Indictment againſt her x. 206 


Mr. Gaſccigne opens the indictment agaitiſt her . 
Mr. ſerjeant Devy, counſel for the rr ſtates the * and opens 
the evidence X, 211 
Mr. illiss ſpeech on the ſame ſide | X. 218 
. — by the counſel, that the witneſſes ſhould be 3 apart; and 
den examined, not return to the Otherz, and they gave each a liſt of 
"witneſſes x. 22 3 
. Gurney, the ſhort-hand wri er, proves what ſhe ſwore at Mary Squires's . 
trial! Xx. 22 
The ſeveral witneſſes againſt her examined, and croſs-examined all 2 


A741 6 


Mrs rr 5 "Ears "I the priſoner SNS 
jeant Nares on the ſame ſile 
ate for the priſoner, which were HRT I likewiſe x. 30 bie. 
An evidence propoſed to be examinedithat was not in the counſel's btief; 
and it being agreed on both ſides, that no witneſſes ſnould be examined x 


x. 2. 


Court allows evidence to be iven of her confeſſion AI” brine; 
Whether the nice ſhall be girenofher give evidence of 1 ee 37) 
eon ?—refuſediby.the court GEE Mees e 

Furtherievidence i in behalf of Cann Ee . 3.5 FAN 
"Mr. Merton reſts the evidenee on the teſti mony * | N. 374 
Ar, ſerjeant Dary's reply and obſervations 4 (ange . 0 
he recorder ſums: up the evidence. oof fy 5 

Jury bring ber in guiity of perjury, , butinat widful —* corrupt x 3\\ 
Recorder ſaid, he could not receive. that verdict, becauſe it was e 
EF 3 125 muſk Lither find her guilty eee acquit 


* er i „A 


> *, . "= * $ 

„ * k N £ 
=” * N ; - > ol 
xi 0 N * * N 1 - 
a 2 2 , N 


n 


| 


x. 227, &c. N 


but what were in the briefs, court refuſeg it e ids X, 366+] | 

Mr. Davy _— to mr. Salt's le the conſeſion of mo- 
h eee RIA *. 367 
Debate about it * 367 


; =" 


*The ſubſtance of the information 


E K. 


Jury withdrew again, and jeturned with à verdickt, guilty of wilful and 
corrupt perjury xX. 406 
Two of the jurymen declare the verdict was not according to oo con- 
ſciences 06 
Foreman of the jury's account how the jury were divided, WE at Jaſt 


agreed x. 406 
Counſel moved for a new trial x. 406 
Conſideration of it put off 400 


Lord chief juſtice J/illes's opinion, a new trial could not b& 8 X. 407 
Her cafe laid before counſel, and mr. Emilyn's opinion on it; and that, on 
an indictment for perjury, it ougnt to be proved to be wilful and cor- 


rupt Xx. 407 
Ordered to be tranſported, on a diviſion, nine againf# eight X. 407 
Recorder paſſes ſentence upon her x. 390 


Alfidavits of two of the jurymen whereon motion was grounded for a new 


trial x. 408—410 
Rev. mr. Rayner's certificate of her behaviour in Newgate X. 410 
Elizabeth Canning's declaration after her ſentence N, 411 
Tranſported to Vw- Bud land xðx. 411 


CAPITAL OFFENCES 


The law allows more favour to a priſoner ina capital, than to a defendant 


in a civil, matter iv. 197 
Maliciouſly ſhooting at a perſon is a capital offence. See ARNOLD 
EDI ARD. 


The reaſon of that ancient law, that capital offenders had lupina capita, 


and might therefore by the juſtice of lx taltonis, arte perire ſud, wherein 
the law followed nature ordinem ii. 8. See vii. 179. xi. 91 
Though diſmembering was capital by the law of Scotland, mutilation was 


not li. 629 
CAFITULATION. 

That terms of capitulation on ſurrender of a place were not complied with, 

no ſort of defence in a court of law ix. 550. See id. 547+ m. 


* CAR E , JOHN, i. 898. See REGICIDES, 


C AR E H, Sir NICHOLAS. 
He was arraigned, attainted, andexecuted, for treaſon, Mar. 3, oo VIII. 


Xi. 2 
CAREY, Sir 70 HN, Baron of the Exchequer, a 
Was arreſted fitting in his place, immediately removed from his office 


and ſent priſoner to the Tower. i. 5. anden. 
He was tried for high-treaſon, Feb. 3, 1388, 11 Rich. II. i. 14 
Confeſſes and begs mercy i. 14 


Lite ſaved, but 3 to Waterford, i in Ireland, with the yearly allow- 
ance of 20]. during life, with liberty to go two miles and no farther, 


on pain of death i. 14. anden. * See BRAMBRE. 
CARMAR THE N, THOMAS, Marquis of, Lord Preſident of 
the Council, 
His proceſſion as lord high ſteward, on lord Mabut's trial 
His grace's commiſſion 
His addreſs to the noble priſoner previous to giving evidence 


iv. 310 
iv. 510 
iy. 512 


His addreſs to him after trial, and on . h the judgment of his 


peers iv. 884 


CARNEGIE, FAMES, 


* | His trial before the court of juſticiary in Scotlazid, held at Edinburgh, July 


25, 1728, 1 Geo. II. for the murder of Charks, earl of Strathmore ix. 26 
| Information againſt him, for Suſannah, counteſs of Strathmore, by Charles 


E. ſhine IX. 27 
Information for him, by Robert Dundas ix. 34 
His affize, or jury IX. $4 
Evidence againft him and for him | ix. 53, &c. 
Verdict not guilt | 
* CAR I Arx ROBERT, Farlof vi. 1. See DERWENY 


WATER, earl of, 
* CAR R, FRANCES. See SOMERSET, counteſs of, 
„ CR, HENRY, 
* His trial for a libel refleting on the juſtice of the nation, at Guildhall, 
London, July 2, 1680, 32 Car. II. iii. 59 


ili. 57 


* A tali pro defactu juratorum „ii. 


* Mr. recorder's ( ſir George Dich ſ me at the Pn the information. 


1 iii. 58 
Tue evidenee: E M ili. 38, — 
The exceptionable Bs read Ali. 00 


* Sir Francis Winnington, of counſel for See oblerves frow! the evi- 


dence, that the individual paper mentioned in the information! is not 
proved to be the defendant's. iii, 6t 
* 2dly, That admitting i it to be bis, It © is not proved to be done maliciquſly 


iii. 6t 


| The priſoner Calls witneſſes to thewt he was well affected to the govern-, 


ment ili. 64 
* The e 5 reply to the en made by the prifoner's counſel iii. G 
'* The lord chief juſtice, in his di 8 to wats Jury, he ws his reſent - 


ment at the noile and n party, Court ü. 64 
He tells the jury, they were not og ict Proof in this as, in 
dommon matters WM lil, f 


*. That preſumptive evidence.is Man ahem even it 125 matters lil, 63 
'. * Thar it had been reſolyed and. ſubſcribed by all the | judges, when s 
_ majeſty demanded their, opigians-canterning the Fr ney. of the preſs; 
6 * to print or publiſh news books, or, pamphlets of ,news, was illegal, 
75 and diſcovered a manifeſt intent to the breach of the peace iii. 74 | 
That if there were no ſeandal. in it, the author ought to copvited far» 


-publiſhing-ſuch without authority, that alone being illegal 1.6% 
FRAY ey uthotity, that alone being illegal ll. 51 


{ the _ in being ſo fond of ſuch papers ili. 64 
1 3 that it was e or 5 7 to hope à court of laliet 
would not e "ae n he Me . "OY 88 1 
we "Foal 3 199, van 11 
dat ür | 10 1 oY 
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en yman before the king's counſel take their exception 247 

* Two peremptory challeages allowed vi; 248 

Priſoners refuling to join in their challenges to be tried ſeparately iv. 42. 3: 
4. 

greeing to join, tried together 8 ix. 720, 1 30 

1275 though requeſted, to be tried ſepatately, on ſevering in their 


challenges ix. 7 
| eremptory challenges on collateral iſſues ix. 582, 583 
Spies to juror, becauſe he gave his dogs the names of Oates and Bed- 
law, the king's witneſſes; allowed a good exception to him ili. 317 
cremptory challeng re of th irty-five i in petit treaſon . 1 
Foal to juryman after oath adminiliered, but before he had killed the 
book, over-ruled vii. 321 
Priſoners may except to any of the jury for juſt cauſe, and in capital cales 
to a large number without cauſe Em. Pref. iii. 


He of the rebels, in 1740, challenged peremptorily, and for cauſe, ſo many 


of the jurors, that there was not a ſufficient number leſt on the pannel 
to proceed on his trial; when the court, ore tens, ordered a new pannel, 
and adjourned Ix. 587 
On the day of adjournment, the ſheriff returned a pannel of the ſame ju- 
© rors that had ſerved through the whole procceding, thoſe who had been 
challenged by the priſoner, or {worn before, included ix. 587. See 
URY. 
0 4H BE RS, 7A ES. See BERNARDI -FOAN, Major, 
CHAMBERS, . 
Eberedings againſt him in the a for ſeditious ſpeeches be- 


fore the privy council, 5 Car. I. 1629 xi. 118 
gubſlance of the information xi. 118 
Subſtance of the defendant's anſwer xi. 118 
Witnefi:s examined, though defendant confeſſed Xi. 118 
Cauſe heard; and defendant convicted 41. 158 
gentence paſſed | 4 
Great difference of opinion about the fine It, 118 
That difference ſtated $3.8 
The ſubmiſſion which defendant refuſed to acknowledge xi 118 
The king's writ impoſing the fine Ki. 118 
Defendant's plea thereto Xi. 119 
Order of Exchequer for deferring filing the plea Kl. 11 


Hab. Corp. and return, whereon Chambers was committed to the Fleet 
xi. 119 

chamber: died in 1658, at ſevent 1 years of age; after twenty-ſix years im- 
priſonment, troubles, and lo Sin ſtanding for the liberty of the ſub- 
ject xi. 120 
One of the charges in the articles of treaſon againſt fir Edward Berk'ey, 
juſtice B. R. was his declarations and conduct on the bench, on Cham- 


e, $ action reſpecting ſhip- money 1. 71¹ 
CHAMBERS. 
Lemmon amendable by 128 at chambers Xi. 333 


* C HA CELEOR: 
* The- ſenſe of lord chancellor's oath diſputed i. 2. vi: 504, 620, 
704, 735, 747 
The chancellor is the keeper of the king's conſcience vii. 488 
The chancellor, as ſuch, cannot commit iv. 555 
. chancell ors took money for the places of the maſters in No 7 
vi. 650 
oer who have been committed, indicted, impenched, fined, re- 
moved, or otherwiſe proceeded againſt, or puniſhed tor mal. practices, or 


erimes: | 
1 Arundel (archbiſhop) More, ſir Thomas 
Bacon (lord) 2252560 175 
| * endon (earl) Somers (lord) 


acclesfield (earl) 

bee COVENTRY, Lord. FINCH, Sir 
GREAT SEAL: 

CHANGE MEDLEY.: 


Wits (earl) 
p N 
JOHN 


KEEPERS of the 


ſamicide 3 in ſhooting at a wild fowl, wherein no man hath any property, | 


is not felony, but only chance medle Vis 442 


CHANCERY. 
Chancery has power to renew a writ -of appeal, if. juſt ſo' to do 


vil. 
Eight judges es of opinion, chat the lord der was not bound b 


{hions of the majority of the judges, by him called to his aſi ance, but 
to his on opinion; and 
olt ; three N were of 4 


6: was at liberty to give judgment 
among theſe Judges was lor chief juſtice 


trary opinion . 174159; 160 
_ CRARACTER. 14255 
. nature and proper. weight of evidence to character "vill; 246 
The reaſon why particular Fats are not to be given in bs to impench 
de character of a witneſs vi. 76, 316 


CHARIT v. See BELISARIUS. + *\ 


1510 chancellor Cowper 7 $4,550 charitable collections 25 C3 11 


dee CAA. HENDLEY, Clerk.” 


kis Pega! to collect charity money without letters patent or brief che af 


* 


1 


21. viii. 487 
the opi- 


| 1 N D 
4 Challenge to the atraß ln. 631 

* ee for want of freehold in 4% not 1 lit. 135 | 
& No challenge can be to the favour againſt the king lit. 825 
No challenge without cauſe, in caſe of a miſdemeanour IV. 1 


1 
A 


| 
| 


* 


E 


. 


ſame being an invaſion not i yd on the king 8 prerogative, but allo up- 
on the legiſlature ; and though gathered on the biſhop” s Circular letter; 
unleſs the ſame be authorized by a letter from the king, under his ſign 
manual, directed to the biſhop, permitting him fo to do x. * 91. Ap. 


Indictment for collecting charity- . | 87. Ap, 
"See CAMPMAN HENDLEY, 


* 


X * 


CHARITY SERMON 
Cle. 
CHARLES the FIRST: 

His misfortunes were occalioned chiefly by the corruptions of the long 
robe iii. 222. vii. 480 

In the time of Charles the Firſt the parliament took great oftence at ſome 
attempts for tree gifts to the crown X. 90. Ap. 

The ſtatutes of 16 Car. 1. are in ſome coll. ions ſtiled ſtatutes of 16 and 

17 Car. I. iv. 310. See * King CHARLES. SHiP MONEY. 
STUART FAMILY. 
CHARLES the SE COND. SeeLANE JANE. LH. 
3 _ F#FORD Sir PAUL. 
* CHARNELL, NATHANIE&L iii. 949. See SACHEFEREL 
WILLIAM. 
* CHARNOCK, FOHN i. 1:6. See ABINGTON, & al. 
* CHARNOCK, ROBERT iii. 515. See GREY, lord, & al. 
* CHARNO CR, ANNE iii. 518. See GREY, lord, & al, 
* CHARNOCK, ROBERT, 

* Edward King, and Thomas Keyes, their trial for high- reaſon, | in conſpir- 
ing to aſſaſſinate king Millium, March 11, 1695; 8 IV. Ill. iv. 562 
Charneck inſiſts on the equity of being allowed counſel, a copy of the 
indictment, &c, according to the late act, which was then to take place 
in a few days; but is denied iv. 563 
The indictment read in Latin twice iv. 56g 
The priſoners agree to join in their challenges, that they may be tried 
together iv. 566 
Sir Thomas Trevor, attorney-general, his ſpeech before evidence iv. 567 


The priſoners defire one witnels may not hear what another depoſes; 
f green | iv. 569 
* Porter's evidence of the deſign'd aſſaſſination iv. 509 
* Charn:c> objects againſt Porter's evidence; that he owns himſelf an ac- 

complice | iv. 572 
* But is over- ruled iv. 573 
* De la Rue's evidence iv. 575 
* Prndergraſs's evidence | | iv. 589 
* Charneck's defence, and remarks upon the evidence iv. 583 
* dir Zohn Hawles, folicitor- -general, his reply iv. 58g 
* Mr. Conyers and mr. Cowper on the ſame fide iv. 590 
* Lord chiefjuſtice ſums up the evidence iv. 597 
* Ihe priſoners convicted iv. 59 
* Charnock's exceptions to the frame of the indictment iv. 596 
* Sentence paſſed on the priſoners 59 


. 

* Their dying ſpeeches iv. 598; X. 67, Ap. See PORTER Captain 
GEORGE, 1 wi 7 | 

CHARTERS: 

All the charters of England were ſeized, and not repranted; but at exceſ- 
ſive rates, to ſtarving the poor, Who ſhould have been fed with the mo- 
ney where with the new charters were purchaſed iv. 172. See id. 169 

7: Heries, who owed his preferments, amongſt the reſt of his miſcarriages, 
to the rape he committed upon the charter of the eity of London, was 

| obliged to be the meſſenger to carry it back again from whence it was 
taken iii. 628 

The ſeizing the city and other charters, upon the pretences on whjeh th 
were queſtioned, was without example. iv. 1639 See Y 2 


WARRANTO. 
CHE A T; 
Firzharris was a cheat more than a traitor iv. 
Records of proceedings againſt a cheat vi. $8, 59. Ap. See NEST 
WILLIAM. HATHAWAY RICHARD. HUR zr PATRICK. 


CHESSYRE, 70 HM, Serjeant at Law, 
His ſpeech before evidence on the trial of Reaſon ard Tranter, ſheriff's of- 


ficers, for murder, „ vi. 197 
His ſpeech on the trial of Edward Arnuld viii. 292 
His obſervations on the evidence ili. 313 
His ſpeech againſt Bambridze for murder . ix. 146 22 
His ſpeech againſt Huggins Gr murder A m.1 
His obſefyations on Matthews's trial for treaſon ix. 708 


CHETWYND, WILLIAM, Eſq: 


His tris] for the murder of T/ Homas Rickets, on three indietmens, at the Old 


Bailey, in Oclober 1743, 16 Geo. II. ix. 327 
Counle!'s names for and againſt him 5 
Evidence againſt him ix. $27, &. 

| Caſes cited at length in his trial mm. $37 
Opinions on the ſtatute of ſtabbing, in his as FT ix, 338 


Counſel for the priſoner called no e dat made obſervation on ns 


evidence 5 ix. 5 
Counfel for the crown made a reply ix. 3 
Court was of opinion to have a ſpecial verdif abend, Which was — c- 

cotdingly ix. 5 


Caſe laid before Mr. Strange, for his opinion, whether murder or not, 


and if proper to bring an appeal, in caſe” of a on ix, 8- 

Mr. Mr. Chnuynd's patieithn d6 esd, juttices - 29 e 
Refertiice to attorney and ſolicitor- . ix. 840-4 
He was pardoned, and pleaded the, le at the ry Beiich Fr | ix. 541 
Mr. Stran Ab rt of the caſe "+ + $42 
"6. E e, TFHAMAS, Biſhop &, * 7 

a See BRAMBRE. 8 
CH IEF 1 * $T1C 

Kel by use idges of Tugland, that a keen Wand 4 


- £4riab of a peer i in the ef wu Re high unnd, in their collars of 


8,8. vii. 427 
E HID, 


* 


oe, Es OG 


CHILD. Sce PARENT and CHILD. | His proceflion on that ſolemn occaſion vii. * 
CHIVALRY. See REA, Lord. |  CLARINGDON. 423 1 
C HXRXISTMAS-D A V. * be con ARK, ROBERT, 1 . xi. 72 'h 
day enjoi ept as a faſt | i. | L aron of the Exchequer, 15 
3855 4 nj 18 9 G . oY His on concerning impoſitions. See BATES JOHN. fs 
* The church to determine what is true doctrine, and not the parliament oh i Þ of lh x HOMA 5 Th 
i. 935 | Opens caſe for Henry Moore, againſt mayor, jurats and my of C 
* The clergy had a power heretofore o's * * their own ſubſidies i. 851 town and port of Haſlings 38. Ap, Sir 
CHU R CHIL L, Sir 7OH » Counſellor at Law, CLARK, WILLIAM. See MARKHAM Sir GRIBLLN.? u 
Was ordered into cuſtody for a breach of privilege | Vii. 459 CLERK of ASSEZEF fl 
CHUT E, Mr. the Civilian, ls He is conſtantly joined with the judges in the commiſſions of cher and Ck 
Spoke learnedly and home _ x race James, duke of Hamilton 1. 5 ter miner and gaol delivery, for the trial of criminals, even for capita 8 
Q I R C U L AR RS, See CHARITY. | offences 706 His 
CIRCUMSPECTS AGATIS, vii 04: See 13 * CLEMENT, GREGORY. See REGICIDES. j 
Edw. I. ſt. 4. in chronological ſeries, under STATUTES, "SQ HEE--R-Q*7 . His 
C1 v1 SUITS. The caſe of a peer as to benefit of clergy, in buggery and rape i. 388 His 
They are tedious ane dilatory, and from what cauſe Em. Pref, lll. | * A woman could not have the benefit of clergy ii. 502 He 
CLARE, Earl of, | * A peer who has his clergy, not to be burnt in the hand ii. bs 1 
Proceedings i In Star- chamber againſt him, for publiſhing a ſeditious and | * One convicted of felony, and admitted to his clergy, i Is reſtored to his ; 
ſcandalous writin Xi. 121. See BEDFORD, earl of. credit ; flis 
 *#CLARENDON, ED WARD Earl of, * Action lies for charging a man with a crime after he has had his cs 5 
* Proceedings againſt him in the houſe of lords, 1663, 15 Car. II. ii. 554 | ora pardon v. 168 Th 
* Articles exhibited againſt him by the earl of Bri/to ii. 554 | * The king might pardon the burning ir in an appeal v. i6 Th 
* The Judges opinions, that the charge was not regularly brought 1 in, nor [* A clergyman was not to be burnt in the hand - _ 3 2 His 
contained matter of treaſon, if proved ; with their reaſons 11. 556, &c. | The original of clergy, and how it came to be extended to ae v. 171 Infc 
* With which reſolutions the houſe of lords concur il. 558 | * Burning, as well as reading, was neceſſary to reſtore a man to his credit 4 
* er . againſt him on an impeachment by the commons, 1667, v. 171 "q 
Car, I ii. 558 | Clergyman to be diveſted of his canonical habit by the eccleſiaſtical court Lor 
he heads of the commons charge againſt the ear] of Clarendon ii. 380 only vili. 4 C0 
x Reſolved, that the houſe had ſuffigient grounds to impeach the earl | When canonical election began firſt in England 1 he 8 
ji. 503 | In the time of king Hen. II. the pope claimed exemption of clerks from In 
* Reſolved, to impeach him of high-treaſon on the 16th article, for be- the ſecular power xi, 72 Th 
traying his majeity's counſels to his enemies | ii. 567 ] The proceedings on the ceremony of degrading a clergyman vii. 6 48 Ju 
* Mr. Edward Seymour carries up the impeachment in general terms ii. 567 | The judges bowed, in token of their conſent that a peer thould have the 5 | "i 
*The lords refuſe to commit the earl, becauſe the impeachment was for 8 of clergy vii. 428 His 
_ treaſon in general li. 568 peereſs intisled A benefit of clergy, on conviction for bigamy Ki. 204 t. 
*The commons inſiſt that a peer ought to be committed on a general im- COBBY, FOHN. See FACKSON IWILLIAM. tl 
peachment ii. 569 0 
Conference between the two houſes upon that point ii. 570 COBHAM, Lord. * 
* The lords inſiſt upon their refuſal to commit him ii. 573 How his trial was managed does not appear vii. 63, 64, Kc. See OLD. . 
* Which the commons reſolve to be an obſtruction of public bowed ll. 577 CASTLE Sir JOHN. Ris 
* A meſſage from the lords that the earl was withdrawn 290 ii. 577 bf | C OFF : E - 9 oo LIE I-M. LIBELS. 
* 0 o + 
*The earl's petition to the houſe of lords communicated to the c 25 *COKE, IX UND ET, Eg. H 
* He inſinuates that his eſtate was not ſo great as repreſented ii. 578 | © His trial at the aflizes for the county of Suffolk, with 7 obn Woodburn, #7 
5 And that he was not the author of thoſe counſels he was charged ye for disfiguring Edward Criſpe, gent. March 13,1721, 8 Geo. I. vi. 212 1 1 
This entleman, who was of the long robe, pleaded, that his i intent was + 
li. 5 8 pr S V 
» His petition voted ſcandalous and ſeditious 11. 59 to 2 opjetal vi. 219. * See WOODBURNE OH N. vi. 60. Ap. * * 
* A bill brought into the houſe of lords for the earl's baniſhment ii. 582 | ' CORE, Sir EDWARD, 11 
The commons agree to the bill for his baniſhment ii. 584. See viii. 38 Enforces the charge againſt the carls of Eſſex and Seathempien for high 2 5 
His vindication of himſelf againf the articles of PRIN exhibited again treaſon i. 199 , H 
him in parliament _ 2 *Vihs 87 His ſpeech on the trial of fir Malter Ralsi 2 for high treaſon, in con- 30 
Mr. Seymour's ſpeech at the bar of the houſe of lords | viii. ſpiring to depoſe the king, and for ne a book againſt his mas 1 2 
The articles viii. 380 . jeſty's title i. 214 * Ir 
His letter from Montpelier viii. 388 | Is interrupted by fir alter | —— 14 ve 
His anſwer to the firſt article, that he n a ſtanding army viii. 389 | Affirms, that circumſtantial evidence alone is ſufficient to convict a man 8 
To the ſecond, that he had ſaid the king was a papiſt vili. 392 of hi igh treaſon i. 219 in 
To the third, letting forth the proceedings concerning the Canary patent | Gives fir alter ſcurrilous language 410 220 * N 
Mi. 392, 393 ls reproved b y the court I. 223. Em. Pref, i. * $i 
To the fourth, that he had procured the impriſonment of the ie effs was indicted for exhibiting an infamous libel againſt fir Zdward 7 1 
againſt law Vi. 397 AP late chief juſtice B. R. i. 722. ix. 314 40 
To the fifth, of corrußtly ſelling ſeveral offices - © vii..397 | His books were publiſhed by ſpecial orders and authority of parliament H 
To the ſixth, concerning the farming his majeſty*s cuſtoms wii. 397 for good law Ii. 21, 288. v. 114. vii. 358 20 
To the ſeventh, concerning. receiving money from the vintners vi. 400 | His inſtitutes cited | | ii. 89 44 
To the eighth, concerning procuring ſeveral grants to himſelf and relations | A Gray's [nn poet tranſlated Ce upon Lyttelton, into rhime lil. 773 v'T 
4 vii. 400 Lord chief juice Coke differs from mr, attorney Cole iii. 775 20 
To the ninth, concerning the introducing arbitrary government in his The caſe between 1. and Rutlech, in 4 rep: 7s. b. cited at Jarge, *:T 
majeſty's plantations vii. 400 reſpecting imuendo * * | iii. 1054 * 
The caſe of the ſeveral grantees of the iſland of Barbadees, fully Ate "The: amous ſay ing of queen Elizabeth of bim as attorney ons 1 C. 
| e iv. 176. Em. Pref. i. Ro 
To the tenth, for fruſtrating the propoſal for” Sy St. Chriflifher's, | | "Glves an exact and parti cular account of the popiſh Ru i. 235, 249, | FO 
©. &c. and reducing the French plantations il. 405 250, 251 * B. 
To the eleventh, concerning the ſale of Dunkirk FI. 405  Shews the aggravation the crime of Garnet, tried for treaſon, in promot- *C 
To the, twelfth, e concerning the undue altering td analog the inrollment ing the gun- powder plot, was attended with 41. 269 * M 
of his majeſty's letters patent to one doctor Crowther "vin," 407 Sir Edward's reply to his defence | | i. 260 gle 
To the thirteenth, for arbitrarily examining and threatening bis ajefty' s$ | Paſſes ſentence | SY 5 248 * p. 
ſubjects vfl. 407 | His ſpeech, on paſſing ſentence on Tf fo for pier I. 332 0 
To the fourteenth, for iſſuing quo warrantos againſt ſeveral corporations, His ſpeech before ſentence, on the proceedings againſt fir John Hollis, &c 3 
and taking money to renew their charters x2 7, 408 for traducing the public juſtice _ . i. 337 tar 
Io the fifteenth, for procuring the bills of ſettlement fob bs — and His ſpeech on the arraignment of fir Thomas Monſon le map l. 347 *'Co 
taking money "for the ſame viii.” 1498 | The lord chief —.— was rebuked for his indiſcretion, having, on this den 
A narrative of the whole tranſation _ Au Vi. 409 arraignment, et drop ſome inſinuations, that Orerbury's death had * M 
The names of the commiſſioners for the bill of ſeclement. viii. 74 ſome what in it of retaliation; as if fir Thomas Overbury had been guilty *T} 
The commiſſioners diſliked v.47] of the ſame crime againſt: prince Henry; and before the next year ex- * Cu 
They attend his majeſty, and their defence ah l — vi. 48 pired, fir Edward was removed from his poſt i. 347 * Re 
The caſe of the matquis of Antrim viii. 419 A miſtake in his third inſtitute corrected : , vi. 735» 759 | © Be 
Jo the ſixteenth, for Nec his majeſty bh the. creation, &, relating to | His ſpeech on the trial of fir Chri r/topher Blunt, * others vii. 49 4 
Mey late war Vill. 425 8 a aotreſpondence between the earl of Eſex, ſir Cb tar ber and - * She 
he treaty with the Dutch upon which the peace was made, its _ [ vii. 54 + for 
ments, progreſs and concluſion, ſet fortn „ 1. vith bac” oſs Henry Cuffe, thathe was the arranteſ traitor that ever came to the | » for 
To the ſeventeenth, for adviſing . _ Aviding the fleet, about. Fins, har ; and added, that he would give him ſuch à c as ſhould ſet him © She 
1666, | viii. 432 down, and enten called to have ou _=_ N earl of E/ſex's | ed 
His mans for withdrawi himſelf. ; | viii. 4  - confeſſion vi. 59 NI. 
Hie 1 uy:  bigh inge . wi lof Dane, ws Morley, | His'r . lord Sangubar's caſe vi. "gf * De 
Hin eie. vii. 422 | Hei inf bom ON 25 Gy aue, we tau, for 1 1 
n e 5 1 8 C | ets | = | $61 
8 1 5 * e . 
* b g Fo 6 XN . 
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tis majeſty againſt lord chancellor Elleſmere, for granting an injunction 
for ſtaying of a ſuit at the common law, and being convicted, upon 
"his own confeſſion, he received a ſharp cenſure vii. 104 
His ſpeech on cenſuring Miayubam for ſlandering lord chancellor Bacon 
8 . vii, 108 
The profeſſors of the law in all ages will be much bound to fir Edward 
Coke be. 4 , vii. 146 
Sir Edward Coke ſaid, that of his own knowledge, lord Anderſon's reports 


were of his [ Anderſon} own hand, and no flying report of a young 

ſtudent vii. 148, 161, 178 
C.ke of one mind when a judge and in favour, and of another when out of 
court and of favour | vii. 149. n. 
His ſpeech in the houſe of commons, relating to the impriſoning the ſub- 

ject by the king's command ; : Vil, I 44 
His argument at a conference with the lords on the ſame ſubject vii. 169 
His ſpeech at preſenting the petition of right vil. 1 


Ile declared in the houſe of commons, that he thought the duke of Buck- 


ing ham was the cauſe of all the miſeries in the reign of Charles the frſt 

| vii. 21 
His lordſhip adviſes defendant never to demur to declaration, if there by 
hopes of matter of fact vii. 450 
The authority of his 12th report doubted vii. 024 
The 12th part of his Reports cenſuted xi. 30 
His report of Calvin's caſe . 


Informations in Start chamber for libels began to be frequent about 42 and 
8 Eli. when that conſummate lawyer {ir Edward Cike was attorney- 
general to that renowned queen X | 
Lord- keeper Somers obſerved, that fir Edward Coke, in his Reports, does not 
"confine himſelf to the caſe before the court, but does generally lay to- 
— gether all the learning in the law which comes under that title, ſo as to 
make them in nature of common- places Xi. 151, 162 
The encroachment of the church of Rome on the king's ecclctiaſtical 
Juriſdiction is hiſtorically diſcuſſed in lord Cade's caſe of the king's ee- 
© Clefiaſtical law, in 5th ep. Xi. 75 
His active zcal as attorney- general in the proſecution of the conſpirators in 
; the gunpowder plot, gave occaſion to a volume of animadverſions by 

the famous Feſuit, the father Parſons; but the aſperity with which lord 

Cole was treated did not provoke a reply, only a ſhort notice of the 


work inthe preface to the Gch report | xi. 75 
. | te. 
His ſpeech on lord Lovat's trial for treaſon ix. *629 


*C 0-4 & 30; KN | 
His trial for the murder of doctor Clenche, Sept. 2, 1692, 4 W. and M. 


"HOY - iv. 506 
# The indidtment. [See the trial of Harriſon] | iv. 488 
The witneſs depoſes what her deceaſed huſband told her iv. $07 
Which is contradicted by another witneſs iv. 507 
Mr. juſtice Dolben directs the jury | iv. 509 
The priſoner is acquitted 0 iv. 509 | 
27 „ COLT MAN, EDWARD, 

# His trial for high-treaſon at the King's-Bench bar, Nev. 27, 1678, 
30 Car. II. 1 ii. 660 | 
The priſoner makes no challenges to the jurors | ii, 660 
Indictment for compaſſing the death of the king, and conſpiring to ſub- 
vert the eſtablifhed religion and government ii. 660 
The overt-act, writing to Le Obaiſe to procure the French king's aſſiſtance 
in it 5 ii. 661; See vi. 330 
Mr. ferjeant Maynard opens the evidence in general ii, 662 
* Sir William Foncs, attorney-general, his ſpeech before evidence ii. 663 
155 he people greatly prejudiced againſt the papiſts at this time ii. 665 

"Oates depoſes that he carried the letters which Cl eman wrote into | 
France _ 85 | ii. 666 | 
* Oates's evidence of the conſult at the Mhite Horſe tavern ii. 667 
Ide defign of murdering the king communicated to mr. Coleman ii. 66 
The 7riſþ in the conſpiracy | ii. 66 


E Colmar privy to the deſign of murdering the king at Windſor ii. 668 


To the deſign of poiſoning the king by fir George MWateman ii. 669 | 


® Coleman's commiſſion to be ſecretary of ſtate Hi. 669 
Coleman objects, that Oates ſaid before the council he did not know him; 


and now depoſes he was very intimate with him ii- 670 | 
® Oates's anſwer to that objection | l ii. 670 
© Bedloe depoſes he had carried letters from Coleman to Le Chaiſe ii. 673 
® Coleman's letters and papers proved r 


Mr. Coleman's firſt long letter to Le Chaiſe, of the ſtate of affairs in En- | 


gland 15 | | 12321 
® Penal laws, how they came to be put in execution ſo ſeverely in king 
_ Charks's reign - | | ii. 678 | 
Le Chaiſe's letter to Coleman, in anſwer to Coleman's long letter ii. 681 
| Another letter prepared by Coleman in the name of the duke ii. 684 
*'Coleman tells Le Chaiſe, they have great hopes of ſubduing 5 
hereſy f | | 3 h SES: TO 
* Mr. ſolicitor fumes the evidence... 44 Sts ot 682 
Poe chief juſtice's directions tothe jury © Ji. 689 
"Coleman is convicted _ | e 
Feceives ſentence the day following Ii. 692 


Heklore it is pronounced, the chief juſtice makes a ſpeech to the Wegen 
*Shews him, that he who brings in popery, conſequently brings in a 
+ foreign authority; and that he who enters on an ill action, is anſwerable 
ET the conſequences OG of „ Mis bog 
WIN hips far there was no hope of pardon, the nation. was fo glad: 


VE | | | 4. ov 14 wie 4 oy 
Mr. Cileman makes a ſpeech in anſwer to the chief juſtices 183. 
Denies any deſign againſt the king's life, or to ſubyert the government 
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Ix. 313 


| * His behaviour at execution 56 Ji, 695 
* The record of his conviction in Exgliſb at large iii. 120 
| 4 O . R 8 of 8. 8. FREED 
Reſolved by all the judges of England, that the chiefs were to attend the 
trial of a peer in the court of the lord high ſteward, in their collars of 


8. 8. : 8 | vii. 421. See ROBES, 
4 COLLATERAL ISSUES. 
No peremptory challenges on collateral iſſues IX. 582, 583 
Countcl allowed upon collateral iſſues ix. 582, 583 


*COLILIRDGCEK, STRPHEMN 
* THis trial for high-treaſon before the lord Norreys, the lord chief juſtice 
North, mr. juſtice Jones, mr. juſtice Raymond, and mr, juſtice Levins, at 
Oxford, Auguſt 17, 1681, 33 Car. II. by a ſpecial commiſſion of oyer and 
ter miner | lit, 341. See iv. 173 
Ulis petition to his majeſty while he was in the Tower, that Smith and 
Mai might come to him, and that he might have pen, ink, and paper, 
in order to prepare for his trial . 
* An order of council that he ſhould have what he petitioned for 
| 111. 341 
* His petition that he may have a copy of his indictment, and kn, 
and a ſolicitor aſſigned him lil. 340 
An order of council that his friends and relations may come to him 
| iii. 340 

The indictment for conſpiring the king's death, and the ſubverſion f 
the government; the overt-aCts, his providing arms at Oxford, and de- 
claring his intentions to ſeize the king's perſon, &c. iii. 341, 342 
Notice of trial not neceſſary in capital caſes | It. 343 
* His papers which he had prepared for his defence, taken from him as he 

was brought into court RIS FS 
* The court tell him they knew nothing of it, but that nobody had any 

thing to do to give him papers; and that no one can ſolicit for one ac- 

cuſed of high-treaſon, unleſs he be aſſigned by the court iii. 344 
* He urges, that if he had his papers, he ſhould offer ſome matter of law 
as to the ſufficiency of the indictment ; and ſays, the keeper who took 
them from him, took them under a pretence of bringing them to his 
lordſhip ili. 345 


A perſon ſtanding mute in high-treaſon, ſhall have judgment as a traitor 
ili. 2 
* One indicted of high-treaſon, for ſoliciting for one who was A. 
of high-treaſon | iii. 347 
. * Colledge objects, that he is indicted with the addition of carpenter, whereas 
in truth he is a joyner ; but it was pretended, the law knows no dif- 
ference between a carpenter and a joyner ili. 347 
* Having inſiſted ſttenuouſly for a long time that he might have his papers 
again, and the court petlilting in refuſing them; at length he pleads 
not guilty | | iii. 348 
* Having pleaded, he renews his requeſt for his papers, and the court 
command them to be brought into court, that they might peruſe them; 
and finding directions in them from a third hand for what he ſhould 
inſiſt on as to matter of law, and ſeveral libels upon the government, 
they ordered them to be lodged in the hands of the merit ſon ; and 
that the priſoner ſhould have recourſe to ſuch of them as were neceſſary 
to his defence, and might. take copies of them, but not of the libels : 
and Aaron Smith, the priſoner's ſolicitor, who brought them 10 him, is 
made to give ſecurity to attend the court during the trial, and to an- 
ſwer the miſdemeanour; and Starkey, his other Blickor, is ſent for into 


court | | | 111 349 
* The court adjourn till the afternoon _ Bn tii. 350 
* Mr. North opens the indictment, and mr. attorney the evidence iii. 351 
* The king's witneſſes called iii. 352 
„They are ordered to be examined apart, at the priſoner's requeſt iii. 352 
5 Dugaale's evidence iii. 352 


Evidence of the priſoner's affirming the king himſelf was concerned in 
the popiſh plot, and in Godfrey's death | iii. 353 
* The priſoner gave the king the nickname of Rowley iii. 353 
* Ribbons wore by the conſpirators, with the words * no popery, no a- 
very,” in them . F< iii. 354 

* Several ballads and Jibels of the priſoner's upon the government pro- 
duced in evidence againſt him iii. 354 
* Smith's evidence of ſeveral warm expreſſions uſed by the priſoner 
— iii. 359 


— 


Haynes's evidence to the fame purpoſe 


5 1 WOT ag: [(t- £4 
* Turberville's evidence that he ſaid, if the king began, they had ſeveral at 
Oxford ready to ſecure him +." Hits > 
Mr. Mafters and fir William Jennings's evidence _ iii. 364, 365 
* Colledge enters upon his defence A E 563 
* He objects that the witneſſes prove facts done in another county iii. 366 
The opinion of the court thereupon _ nr iii. 366 
| * He calls bis witnefles: to 1.7 Ai; 2 iii. 368 
* To the diſcredit.of Haynes J long cg oe I 
To the diſcredit of Twrberville, | li. 372 
| * Dr. Oates teſtifies againſt all the king's witneſſes, ili. 374 
* Which they all contradict upon their oaths  _ Ji. 37 
* Evidence againſt Smith * iii. 
* The chief juſtice tells him, he muſt not call one witneſs to diſprove what 
another of his witnelles had depoſed, | iii. 373 
 * Colledge demands of the court, if the king's counſel may whiſper among 
e e eee m. 396 
* The king's counſel call more witneſſes li. 
* He makes his obſervations on the evidence. , . Ji, 391 
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„ The court order. him, to keep to the point, and not open things he 
no evidence o 3 I BORE .3_5- Y 
Tue fac may be proved either before or aſter the time laid in the ins 
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the court they were declared rebels by act of parliament iii. 396 
*The priſoner's deſign to aſſiſt in ſeizing the king at Oxford, proved by 
Dugdale and Turberville iii. 398 
®* Mr. folicitor ſums up the evidence for the king iii. 399 
* Mr. ſerjeant Fefferizs's obſervations of the evidence for the king iii. 403 
Evidence given of facts out of the county where the indictment is laid 
54 "Ids 40 
Oates produced as a witneſs for the priſoner to invalidate the teſtimony of 
" Dupdale, Turberville, and Smith, who were formerly brought to ſupport 
his own credit as to the popiſh plot | lit. 404 
* Mr. ſerjeant Jefferies obſerves, that, notwithſtanding the cry of the 1riþ 
and popiſh evidence againſt. the priſoner, the king's witneſſes were all 
roteſtants, and but one of them an [ri/hman ili. 405 
f he chief juſtice directs the jury iii. 406 
* He tells them, that whoever imagine to depoſe the king, or to im- 
priſon him, are in law guilty of imagining the king's death iii. 406 
That if one witneſs gives evidence of an overt-act of treaſon in the 
county where the criminal is indicted, and another witneſs gives evi- 


dence of another overt-aCt of the ſame treaſon in another county, theſe | 


are two witneſſes, as the law requires, and ſufficient to ſupport the in- 
dictment 885 iii. 407 
* Celledge complains that mr. attorney and mr. ſolicitor were an hour and 
a halt with the grand jury iii. 408 
*The jury have two bottles of ſack at the bar before they go out iii. 408 
* He is convicted | iii. 408 
* Lord chief juſtice's ſpeech before ſentence iii. 408 
* Judgment is pronounced on him as a traitor iii. 409 
* He is executed a fortnight after Ill. 409 
* His behaviour at execution, and dying ſpeech iii. 410. See viii. 64. n. 
Sir Jobn Hawles's remarks on his trial iv. 173, 176, 177, 185, 186, 
] 190, 191, 194, 203, 204, 205 
Colledge was tried on a vicious indiftment iv. 177. See iii. 769 
« "That innocence would defend,” was a ſaying as mortal to him as was 
the letter © amongſt the Greeks iv. 177. See ix. 310 
His trial was ſigned for publication by lord chief juſtice North iv. 189 
The caſe of Colldge every one hath thought hard and barbarous vi. 428. 
See iii. 343. n. 

COLLIER, FEREMY, 2 Nonjuring Parſon, 
Proceedings againſt him, for abſolving fir W. Parkins and fir John 
Friend at Tyburn, 3 Ap. 1696, 7 Will. III. Ek. 43. Ap. 

COLLINS, DARBY. See 60L DING. 
COLLINS, FOHN. See POTE Sir GEOFFREY. 


COLPEPER. See DENEW. 
COMBAT. See REA, Lord. 
COMBES, . 
His ſpeech before evidence, on Buſby's trial | 
COMINES, PHILIP, 
Paſſages from that French hiſtorian 
GR COMMENTARIES. 
The commentaries of Plawden aſcertain of what authority thoſe ancient 


ili. 329 
xi. 54, 61 


writers, Bracton, Glanville, and Hengham, are in the law vii. 233. 
See BRAC TON. GLAMWILLE. HENGHAM.. 
The commentaries of mr. juſtice Blacklone commended xi. 251 


They give the riſe, and a ſhort hiſtory of the doctrine of amendments 


xi. 332 

— COMMISSIONS. 2 
The commiſſion of Mary queen of Scots to try James earl Bothwel, 
for the murder of her huſband Henry lord Darnley j. 77 
Commitlion for the trial of Mary queen of Scots i. 145 
Commiſſion for the execution of Mary queen of Scots i. 161 
Peer may be tried by commiſſion, during prorogation of parliament iv. 212 


Lord high ſteward to be judge on trial by commiffion iv. 215 
On trial by commiſſion lords cannot adjourn or ſeparate, till they have 
given a verdict | iv. 232 


Commiſſions wherein the maſters in chancery are joined with the judges, 
to hear and determine cauſes in abſence of the chancellor, to puniſh con- 
tempts, to execute and adminiſter the juriſdiftion in the Chancery 
Commiſſions of judges . © v. 421. ix. 280 
| COMMISSIONS of HIGH STEWARDS. 
The commiſſion of Edward earl of Clarendon, lord chancellor, for the trial 
of Themas lord Morley, for murder, in Latin . vii. 422 
The commiſſion to Thomas marquis of Carmarthen, preſident of the coun- 
eil, for the trial of Charles lord Mobun, for murder, in Latin iv. 510 
Fhe commiſſion of Fobn lord Somers, chancellor, for the trial of Edward 
earl of Warwick, and of Charles lord Mabum, for murder, in Latin v. 137 
The commiſſion of William lord *Cowper; chancellor, for the trial of 
Y 55 earl of Derwentwater, William lord Middrington, William eatl of 
— Nithiſaale, George earl of Winton, Robert earl of Carnwath, William viſ- 
© count Kenmure, and William lord Nairn, upon an impeachment of the 
- commons for treaſon, in Tais F. 5 
His lordſhip's commiſſion for the trial of Robert eatl of Oxford, upon im- 
peachment for treaſon, in Latin „„ nne, 
he commiffion of © Philip lord Hardwicke, chancellor, for the trial of 
* "William earl of Kilmarnock, George earl of Cromartie, and Arthur lord 
g "Balmirino, upon a ſpecial act of parliament, for treafon, in Englif 
4 ) | a ix. 90 
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; lordſhip's commiſſion for the trial of Simon lord Lovat, upon an Im- 
*pedchment of the commons, for treaſon, in Englih © ix. 627 
TI commilh n of Robert lord Hun, keeper, for the trial of Lawrence 
earl Ferrers, for murder, in ERM sss , 79 
cammiſfion'to his lordſhip; is earl of Northingron, und e Abs 
Far the trial of William lord. Byron, for murder, in Englih K. *$17 


commiſſion to Hymry earl Bathurft; chancellor, for the trial of Ei- 


E INXX. 
„C OMMITMEN I. 


| A peer impeached for treaſon generally, the lords refuſe to commit him 


* f : . 726 
One committed by the houſe of peers refuſed to be bailed by the Ling's.. 
bench ii. 622 754 


The cauſe of commitment ought to appear ii. 678 
A peer may be committed for treaſon, felony, or a breach of the peace 


iv. 
Whether a commitment to the cuſtody of a meſſenger be legal iv, 5 
See KENDALL. 0: 
Por publiſhing ſeditions, too general i 81 
2 * by lords is ill, it cannot be examined by * 
of K. B. =" th 
In caſe ſeſſions of parliament be concluded, peer committed by bog I 
lords may be diſcharged ii. 622 
Every commitment preſumed to be purſuant to power of party commit. 
ting iv. 
wenn "7 always upon accuſation made on oath in hearing of party 
accuſe 1 1 
The remedies for an illegal commitment Em. Prog tel 
Chancellor, or keeper of the great ſeal, cannot commit iv. 55 
Several copies of commitments x. 71. Ap. See CROSBY BRANT? 
mayor of London. : 
COMMON COUNCIL. 
Act of common council not act of corporation 
Common council choſen by non-freemen as well as freemen 
COMMON FAME. 
Whetner common fame be ſufficient for a parliamentary accuſation 


| | il, « See ii. 641. 
Common fame is but of little weight 1 85 vi. pas 
COMMON LAW. 
Though acts of parliament may give a remedy, they take not away the 
common law remedy Vil. 432, 440 
A general immemorial uſage, not inconſiſtent with any ſtatute, eſpecially 
it the reſult of evident neceſſity, and tending to public ſafety, ſeems to 
be part of the common Jaw of England xi. 350, 351 
NS. 
Vote of commons cannot alter the law iii. 289. iv. 170 
Jury doubt whether they may try a matter which the commons voted 
ſhould not be tried by any inferior court iii. 227, 228. See id. 288 
Their petition of grievances xi. 62. * See PARLIAMENT. 
COMPARISON OF HANDS. See SIDNEY ALGERGON. 
* COMPTON, Dr. HENRY, Lord Biſhop of LONDON, 
* His trial before the High Commiſſion Court, 1686, 2 Fac. II. iv. 247 
*The eccleſiaſtical commiſſion Iv. 247 
*The king's letter, enjoining him to ſuſpend Dr. Sharp for diſobedience 


ii. 572 


to the king's orders | iv. 249 
»The biſhop's anſwer B Iv. 249 
* Dr. Sharp's petition iv. 249 
*The biſhop appears before the commiſſioners | Iv. 250 
* Dr. Olqhs's ſpeech in behalf of the biſhop IV. 252 
Dr. Hodges on the ſame fide iv. 252 
* Dr. Price for the biſhop 3 IV. 252 
* Dr. Neiolon on the ſame ſide h iv. 253 


* The biſhop ſuſpended iv. 253. See v. 748 
. 12 CO AT N, Mr. Baron, 
Flis opinion reſpecting bailing Bambridge i 
CONFERENCE. 
A peer's ſpeech at a free conference, reſolyed ſcandalous, and reflecting on 
the houſe of commons 15 | viii. 530 
: COQNFESSION S, 
Confeſſions of attainted perſons read _ , 126, Fe, 
Priſoner's confeſſion out of court will not convict him in Scotland ii. 629 
Confeſſion ſtrongeſt evidence againſt the party, in Scotland ii. 631 
Confeſſion muſt be taken entire, or not at all iii. 474. n. See 
MAXIMS. . ON | | 
Lord chancellor Bacon's confeſſion of his bribery and corruption i. 382. 
See ARNOLD EDUARD. * EVIDENCE. 
CONINGSMARK, CHARLES FOHN Count, 
Sir John Hatoles's remarks on his trial and of others ” "Ive-100 
| Though he was the moſt guilty, he eſcaped puniſhment iv. 199 
Count Coninzſmark had a bad cauſe and a great deal of money v. 101. 
See “ iii. 466. * BOROSKL. | 
| „nee. 
The juſtification of F:/ton, who killed the duke of Buckingham, was, that 
he was perſuaded in conſcience that he did well in ſo doing v. 120. 
See FELTON. © | | | Ong 
| Ravaillac, who killed Henry the 1V th of France, juſtified the murder by 
his conſcience, 204 ſyid/he had done a good thing | n 
ener OF F-HEPEACE. 
By common law, there were only conſervators of the peace, whoſe power 
\ was very ſhort of that of juſtices now-a-days iv. 562. n. xi. 319 
8 ff. . . ĩ˙•c— 
Lane and Knox were puniſhed very mildly for a conſpiracy iii. 220. 
e t ri. 477» 63 
Notorious conſpiracy againſt the life and honour of the duke of Bucking- 
bam, in charging his grace with ſodomy, puniſhed only by a flight fine 
r n * "Fit. 220. Mi. 483 


2 ix 229 


8 8 1. 
A Senſpiraey to procure two perſons to rob one of the conſpirators, With 
intent to cauſe them to be convicted of, and executed for, the ſaid rob- 
pen in order to obtain the tewards for apprehending highway men, 
not a capital offence 3 . X. 448 
Iadittment for aſſault and conſpiracy with intent to wound and beat 


judgment of lord Bacon 


aa ducheſs dowager of Lag i, for bigamy, in Bngliſh xi. 198, 199 
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JOHN. PEN WILLIAM PLUNKETT JOHN. SCOTS, 
MARY Queen of. 
7 ONSSIMLE LE Sir KOBERT, 


vie. John Bulmer and his lady, fir Francis Pigot, fir Stephen Hamilton, ſir 
3 Piercy and Afb, with the abbots of Vhalley, Ferveux, Eridling- 

on, Lenton, Wiburn, and King flead, and Maikrall the monk, with fix- 

teen more, were indicted of treaſon for the Lincolnſhire rebellion xi. 24 
gubſtance of indictments : i. 24 
They were all found guilty, and had judgment of treaſon - 24 
They were executed 24 


Lady Bulmer was burnt | xi. 24 
*# CONSTABLE, FOHN, v. 445. See KIRKBY, & al. 
| CONSULT. See OVERT ACT. 
CUNTEMTPF:F 
priſoners fined for ſtanding before court with their hats on ii. 611 
proceedings againſt the counteſs of Shrewſbury for refuſing to anſwer be- 
fore a ſelect council, or to ſign her examination 1. 338. xi. 108 
Proceedings againſt /Yhitelocke tor contempt of prerogative Xi. 106 
In caſes of contempt to courts of juſtice, no preſentment is neceſſary, not 
| even to convict; for if done in facie curiæ, a record may be made of it, 
and puniſhment judicially inflicted and executed immediately ix. 309 
A peer was committed by the court for ſaying, ** | am ſorry to ſee rhe- 
torick rule where law ſhould” vii. 111. ix. 310. See ATTOR- 
NIES AT LAW. DAWSON. DE BRUCE. HARRISON 
THOMAS. LEECH BENFAMIN. 
| CUNT RACT, 
The rules of law are againſt ſlavery by contract xi. 344. See NE- 
GRO. SLAVERY. SOMERSET. VILLENAGE. 
2 CONVICTION; 
Ad of parliament infliting penalty for a ſecond offence, indictment 
muſt recite record of firſt conviction, which muſt be proved, but 


matter of it ſhall never be re-examined x. 435. See TRIAL. 
5 CONVOCATION: | 
The convocation, as the law now ſtands, may proceed in examining, cen- 
ſuring, and condemning ſuch tenets as are declared to be hereſy by the 
laws of this realm, together with the authors and maintainers thereof; 
fs reſolved ty all the judges of England | viii. 570 
Ide addreſs of the biſhops to the queen, for the opinion of the judges, 
how ſar the convocation might go in examining, cenſuring, and con- 
demning ſuch tenets as were declared by law to be hereſy, with the au- 
thors and maintainers of them | viii. 569 
The opinions of the judges delivered in to the queen, purſuant to that 
addre is | viii. 570 
5 /CONTERS rr A. : 
Of counfel for the crown on the trial of Charnock iv. 500 
His fpeech be fore evidence on the trial of Hathatbay v. 483 
N | C O O K, Mr. Secretary of State, ; 
His ſpeech on ſentencing Prynne for writing Hiftrioms Is i. 426 


"COOK, FO HN, Solicitor General to the Commonwealth, 
Maintained that all juſt power was derived from the people i. 998 
That all princes who claim by conqueſt are tyrants, for that conqueſt and 

long deſcent cannot create a title; and that till people conſent, and vo- 

luntarily ſubmit to government, they are ſlaves, and may free theme 

felves when they can i. 998 
That poſſeſſion is a vain plea when matter of right is the queſtion, for 

right-can never die | ö i. 1002 
That there cannot be two ſupreme or co-ordinate powers in one nation 

3 0 | 1. 1002 
That the people are the king's liege lords, and that it is treaſon in his ma- 
3 ſet up his ſtandard againſt the people i. 1003. See KESISTANCE. 

is ſpeech as ſolicitor general for the commonwealth, wiich he intended 

to have delivered on king Charles the firſt's trial, if his majeſty had 

pleaded i. 997 
Opens the evidence on the trial of Lt ii. 92 

COOKE, fFOHN, HIS 
Nis ſpeech for Lilburne at the bar of the houſe of 1 

* li. 341. * REGICIDES. es | 

4x7 10% 0 O K, PETER, | 0 
His trial for high t „8 W. III. 
- 1 7 


reaſon, at the Old Bailey, May q, 1696 : 

The indictment for compaſſing the king's death, and adhering to dd 

King's enemies ; i N 780 
The overt-acts, conſulting and agreeing to promote an invaſion an 

inſurrection, and ſending Charnock to invite over foreign troops, and 


ords vii. 276. See 


"providing arins, &c. iv. 75 
zer examined whether they have a freehold iv. 73 
* In London of ten pounds a-year iv. 750 
©The trial put off for want of jurors iv. 741 


pe priſoner's counſel object, that there ought not to have been a new 


Fe but a tales awarded | iv. 741 
Wnich is over-ruled 8 iv. 745 
Exceptions taken to the indictment — LIES. 
* He offers to aſk every man before he is ſworn, whether he has ſaid he 
believes him guilty - . | e 
© But upon debate the queſtion is refuſed 2 VIV. 749 
* Lib as Trevor, attorney-general, opens the evidence - iv. 754 


* Captain Porter's evidence, that he met fir John Fenwick and others: at 
s meetings, and agreed to invite king James over iv. 755, 756 
edmon's evidence to the ſame purpoſe I. 757 
Mr. ſerjeant Darnel's defence of the priſoner e 

©A record of conviction read againſt Goodman, for conſpiring to poiſon 


f 


| 
; 


25 dukes of Grafion and Northumberlund Iv. 739 

Evidence to prove that the company was broke up at one of the meet- 

ings, before Goodman came in 64 740%. 1 — | 
h 1 66 


The Eing's and priſoner's witneſſes confronted 7 
| 2 = | 6 ; * 


nn: 


4 


* 


* 


F 


RE. 
p | $3 » 


* Sir Thomas Jones, lord chief juſtice, his charge to N 


5 


E 
* Sir Bartholomew $hower's defence of the priſoner iv. 767 
*The priſoner's own defence iv. 769 
* Sir John Hawes, ſolicitor-general, his reply for the king Iv. 770 
* Lord chief juſtice's directions ive 772 
* The priſoner convicted iv. 775 
* Receives ſentence iv. 776 


* Afterwards pardoned, upon condition of tranſporting himſelf for life 
iv. 776 
C0 O R, the Reverend S HAD RACK, a Nonjuring Cl. 


Proceedings againſt him for abſolving traitors at the gallows, A ril 3, 
1696, 7 Wil. III. x. 43. Ap. 


eee, T6 ob 

Never allowed as evidence, unleſs made by a proper ſworn officer, known 
in the law, and to which any one may have acceſs i. 744. vi. 517. 
See viii. 404, 470, 471. | 

COPLEY, ANTONY. See MARKHAM Sir GRIFFIN. 
COPYT.OF INDICTMENT, 
Arguments on motion for copy of indictment ili. 1052 
When court declare their opinion that a proſecution is malicious, they 


frequently order the priſoner a copy of his indictment ix, 385 
CORBETT, Colonel, one of the Regicides, 

Seized at Delft, and brought to England viii. 370 

His account of the proceedings againſt him at JYfAmin/ler vili. 372 

His ſpeech at his execution viii. 377 


CORBET, Sir JOHN. Sce DARNEL Sir THOMAS. 
CUANBE ET, RICHARD, | 
Proceedings againſt him on appeal for murder ix. 151 
* CORKKER, FAMES, ii. gig. See viii. 453. JVAKEMAN, 
& al. ANDERSON, & al, | 
*CORNISH, HENRY, Eiq. iii. 630. Sce EXAMINATIONS, 
PILKINGTON, & al. ; alſo viii. 64. n. | 
"CORNISH HENRY, Ed. 
* Tobn Pernley, William Ring, and Elizabeth Gaunt, their arraignment, 
the 19th of Oclober, 1685, 1 Fac. II. iv. 130 
ohn Fernlty indicted for high-treaſon, in harbouring and concealing 
"F:bn Burton, a traitor wv. 131 
Villiam Ring indicted for high-treaſon, in harbouring Joſeph Kelloway 
and Henry Lawrence, traitors and rebels - iv. 131 
Henry Corniſb ſet to the bar; he objected that he had not half a day's 
_ of trial ; but was told he mult plead, before he could offer any 
thin iv. 132 
The indictment read, being for high-treaſon, in promiſing to be 4 
and aſſiſting to the duke of Monmceutb, lord Rufſeil, and others Netainte | 


* 


* 


& 


cf treaſon iv. 132 

* Ring's trial comes on | Iv. 134 

* A copy of the record of the conviction of K://ozvay and Lawrence, whom 

the priſoner harboured, produced and ſworn, and proved he 1eceived 

them between the time of the treaſon committed, and their conviction 
IV. I 

King's examination before the lord mayor read againſt him iv. 135 


Richardſon proves that the perſons 


convicted were the ſame perſons that 
the priſoner harboured | 


iv. 136 


* Ihe priſoner in his defence ſaid, he did not know the perſons ſo har- 

boured were rebels | | | iv. 136 
* Fernley's trial comes on iv. 137 
* 


TT he record of Burton's outlawry for high-treaſon, whom the priſoner 
harboured, was produced iv. 137 
Burton himſelf an evidence that Fernley the priſoner harboured himiy+137 


* Burton's pardon produced, to qualify him to be an evidence iv, x 

* He pleads in his defence, that he intended to diſcover Burten, and get 
the reward EI Foy iv, 139 

* Elizabeth Gaunt arraigned iv. 142. 

She was indicted for high-treaſon, in concealing the ſaid Burton, aſſiſting 
him to eſcape, and giving him 5]. in money | iv. 142 

* Ring and Fernley convicted iv. 142 

* Mr, Corniſp moves to put off his trial, having had but ſhort notice; and 


is told by the court, that a priſoner cannot inſiſt upon any notice ive 143 
Pen and ink never allowed the priſoner, but upon petition 1b. 143 


* The court tell him they cannot defer the trial, without the king's coun- 

ſel conſent ö 5 ne iv. 143 
* Mr. Corniſb is ſet aſide „ Vs B44 
* Mrs. Caum's trial comes on 5 


, 2 EY þ ET FM 4 k + IV, 144 
Burton s account of his concern in the Rye- Houſe plot, and of Mrs. 


Gaunt's aſſiſting him to eſcape Iv..14 
* Mrs. Gaunt's defence | iv. 14 
* She is convicted iv. 147» 156 
* Mr. Corniſb's trial comes on U ee een 
* Sir Robert Sawyer, attorney -general, his ſpeech before evidence iv. 147 
* Rumſey depoſes he ſaw the priſoner at the conſult with the duke of 


Maonmeuth, lord Riel, & c. at mr, Sheppard's ;,, and that the declaration 
was read to him, and he approved it, and ſaid, That poor intereſt he had 


he would join with it ot e eee didn: ee 
An accomplice in treaſon a good witnels, till he is indicted ive; 149 
Giodemugb, who was outlawed and pardoned, allowed to be a witnely, . 
though the priſoner objected, nothing could reſtore him to his credit 
but an act of parliament, unleſs the outlawry were reverſed iv. 140 
Goadenoug h 2 that, talking of an inſurrection, and ſeizing 12 


Totoer, the prifoner ſaid he would do what he could e eee 140 


* 


7 1 


* Mr. Corniſas defense N 150 
He calls witneſſes to his reputation?:᷑ĩ vy. 13 
* A trial printed by authority not admitted as eviden ee iv. 1 53 


IVV. 164 
* A witneſs examined, after the jury had withdrawn and retufhed iv. 4 
* 9 2 depoſes the priſoner was at his houſe but once hen the d. 
of Monmouth was there 3 and then no paper was read to him, for they 
did not take him to be one of thecompiny ' 1 oo iv 57 


FE 


* 


11 N= b 1 . 


| iv. 157 | * 
* Runiſey ſwears, on the contrary, that nir. Sheppard held the candle while | 


And that he knew nothing of the deſign 


the declaration was read to him 10% y T7 
* Corniſh convicted, and the jury find 1401. due to the priſoner from 


mr, Sheppard | iv: 159 
* Fliz. Gaunt receives ſentence | iv. 159 
* Sir. Thomas Fenner, recorder, his ſpeech before judgment iv. 160 
® Sentence pronounced upon Ring, Fernley, and Corniſh iv. 160 
* The dying ſpeeches of mr. Corniſh and mrs. Gaunt iv. 160 
Sir Jabn Hawles's remarks on his trial iv. 177, 186, 200 
That innocence would defend“ was a ſaying as mortal to him, as was 

the letter S among the Greeks | | iv. 177 
His trial was ſigned by lord chief juſtice Janes for publication iv. 189 
The uſage of Corniſh was very rigorous iv. 204 


he legiſlature declared, that the treaſon committed by mr. alderman 
Corniſh was a pretended treaſon, that being arraigned on O#. 19, on 
commitment OH. 13, having notice of trial the 17th of the ſame month, 
and being kept cloſe priſoner from the time of commitment to that of 
trial, he could not poſſibly prepare himſelf for his defence ; and that he 
was convicted on the evidence of an incompetent and incredible witneſs 


MET viii. 
*#CORNWALLIS, CHARLES Lord, 8 
* His trial for murder, 30 Car. II. 1678 ii. 725 
* Earl of Nettingbam, lord high ſteward, his ſpeech to the priſoner ii. 725 
* His charge to the peers | ii. 726 
* The fact ſtated by fir Milliam Jones, attorney-general ii. 726 


* Perſons indicted for the ſame offence and acquitted, good witneſſes 


: ii. 728 
* My lord's defence 0 | | ii. 728 
Sir Francis Minnington, ſolicitor-general, his ſpeech ii, 728 
* Mr. ferjeant Maynard's ſpeech ll. 729 


* The counſel urge that my lord, being preſent, and not ſhewing he either 
_ diſapproved or endeavoured to prevent the murder, ought to be deemed 
uilty of it ii. 729 

* "That where many are engaged in an unlawful deſign, and one of them 
murder a man, the reſt are guilty, though at a diſtance ii. 729 
* Where any queſtion in point of law ariſes, it ought to be put in the 
priſoner's preſence ii. 729 
* Many perſons doing an unlawful act, whereby a man{laughter enſues, 
all who are engaged in that unlawful act are as guilty as the perſon who 
kills the man ii. 730 

* The priſoner is acquitted - ii. 730 
CORONE R. See EVIDENCE. WITNESSES, 

CORBORA TION. 


* 


Record on a mandamus for admiſſion into the freedom of a corporation 


ü WW x. 138, 139. Ap. 
Corporation-man, though he votes, is a legal witneſs as to the election of 


mayor | x. 150. Ap. 
: CAOAFREARECHFION., 
If parent or maſter be provoked to a degree of paſſion by ſome miſcarriage 
of the child or ſervant, and he corrects with a moderate weapon, and 
chances to kill, it is but miſadventure; but if he uſes an improper 
inſtrument in the correction, and kills the child or ſervant, it is mur- 
; = | ix, 6 
of B 2 5 9 D. See PARDON. ? 


der 
+#,GQORRUPTION 
. Rr 8 | O | 8 ; 
| 3 Xl. 271, 329, 333 
Coſts recoveted bear no proportion to the expence of civil ſuits Em. Pref, ili. 
GOTTINGT ON, FRANCIS Lord, Chancellor of 


The crown pays no coſts 


S the Eæcbeguer, | 

His ſpecch on paſſing cenſure on Prynne, for writing Hiſtriamaſtiæ i. 423 
The fentence propoſed by him on Prynne e ee een 
W ccc 1.424, 425 


On Spardes n 5 i. 425 
* GOTTON, EDV AR D, ii. 585. See MESSENGER, & al. 
bas 557900 100620 ro Sir ROBERT, 1 
Proceedings againſt him in Star- chamber, May 29, 1630, 6 Car. I. for 
- > publiſhing a ſeditious Writing xi. 121. See BEDFORD, earl of. 
2102 5 241% 24 10 COW 85N TRY Ae. 

"Two tried and convicted on it vi. 212. ö 
„NR. T HO ALI Lem Keeper, 
His ſpeech as high ſteward on the trial of Mervin lord Audley, earl of 


-- | Coftlthaveny ſor rape and 


--» examination, of the witneſſes X i. 390 
His lordſhip's reply _ i. 390 
His charge to the lords i. 390 
His advice to the priſoner N eee: I. 392 
His ſpeech to him after the examination of the witneſſes i. 394 


His lordſhip's further ſpeech and exhortation to the priſoner previous to 
pronouncing fentence upon him. i. 394, 395 


Dialogue between him and lian Prone 


Dialogue between him and Jh Ba/twick av 112 anten 
Dialogue between him and Henry Burton : | i. 486 


Parliament reſolve, that warrant under the hand of Thomas lord C:ventry, * 


lord keeper of the great ſeal of England, where by Milliam Prynne was im- 
priſoned, is unjuſt and illegal, and that he ought to give him ſatisfaction 
for damages ſuſtained by his impriſonment i. $04. 
His ſpeech for a mild ſentence on Hen. Sherfield; Eſq. convicted by informa- 
tion in Star-chamber for breaking a e glaſs window in a church i. 417 
. "His evarges-to the judges in the caſe of ſhip- money: i. 505, 507 
Speech by the king's command to both houſes of parliament vi. 189 
 Ordinanceof lords and commons for raiſing 3oool. out of the late lord 
Cents oſtate, for the reparation of Jobn Lilburn, thrown out on ſe- 


ond reading vii. 281, 305. See vii. 303, 306. 307 
„„ OY 01-559: © ::0; 0D.0N': $:K-4 37 2 ary aclt. 34 | 
One may not be of counſel wich a criminal in treaſon. or felony, till he | 
fc Ii. $26, iv. 416 | 
: 
* 
. 


See HOOD RURNE JOHN. 


ſodomy, to the noble priſoner, previous to the 


Counſel aſſigned to a peer impeached of high- tredſon, who are permit 
ted to be in court and hear the evidence iii. 122. ix, 6;9« 
* Counſel not admitted to argue concerning the law and courſe of parliz 
ments 5 | | 1 

* Counſel aſſigned a priſoner cannot be diſcharged but by his client's 1 
ſent 8 

* A priſoner ſhall not have any inſtruction from counſel in writing, a 
otherwiſe, for the management of his defence in capital caſes iu. 26 F 


* One permitted to adviſe with counſel, who is acculed of high-treaſon 
; | | lit, , 
* Where one is allowed counſel, he ought not to ſpeak himſelf 5 15 


* Counſel not to be aſſigned in treaſon or felony to argue a point of lac 
but where the court is in doubt f ä iv. 417 ie 
* A priſoner may not adviſe with counſel in capital cafes, unleſs he allen 
ſome point of law which the court think fit to be argued iii. 100g. iv. by 


* Where the priſoner may have counſel, the court will not be of coun, 
with him iv. 0 

* Counſel affigned a pirate to adviſe with v. 15 
Aſhgned by court ii. g 
Not to be aſſigned till plea, and evidence given ii. 88 4 
Not heard at the bar, till they had taken the engagement ii. 4 

T heir aſſi ſtance deſired | | i. 3 
King's counſel may privately manage evidence to grand jury ii. 302 
If counſel are allowed to argue law, fact muſt be admitted ili. 722 
Counſel may be had in appeal 25 


ii. 

A counſellor at law ſhould be a man of knowledge, able to adviſe; a mi. 
niſter of juſtice, aſſiſt the court wherein he pleads, and ought. to he , 
perſon of untainted fidelity, that he may keep his client's fecrets ii. 928 

One reaſon why priſoners for capital offences are not allowed counel 
for matter of fact ii. 349, 726. iv. 174 

Sir Bartholomew Shower was one of the firſt counſel that was aſſigned by 
the court under ſtat. 7 William III. chap. 3. iv. 603 

A counſel, even againſt his client (provided it be not of a ſecret commu. 
nicated to him by his client} may be a witneſs iv. 202 

Meſſrs. Maynard, Hales, Twiſden, Wilde, Philips, Baldwin, Drury, and 

Boynton, of counſel for the commonwealth vii. 246 

Meſſrs. Windham, Lutch, Lechmere, and Haggat, pleaded in Oliver Crum. 
zwell's courts of juſtice 3 vii. 3 

Though a counſellor at Jaw may plead his client's cauſe againſt the king, 
yet if, under colour of that, he takes upon him to vent ſedition, he is 
to be puniſhed ix. 212 

Counſel ſhould be ready to maintain by law the advice they give iii. 204 

Counſel have the protection of courts of juſtice for the advice they gire 
in point of law iii. 204 

The unjuſt and upright counſelor characteriſtically diſtinguiſhed i. 213. 

iv. 176. Em. Pref. i. 

Fees to counſel exorbitant nin Em. Pref. iii, 

Exceptions to inſufficient indictment refuſed, not being ſigned by counſel 

| vii. 366 

Priſoner defired counſel upon a point of law 111, 8 

Counſel for the proſecution have a right to be the laſt ſpeaker iii. $16. 

1 iv. 40, 162. ix. 162 742K. Xx. 517. 

Counſel allowed upon collateral iſſues ix. 582, 583 

Henry Blaunsferd, a counſellor at law, was committed to the Fler, and 
fined, for falſe reporting the opinion of lord Leicefter and ſecretary Cecil, 

in theſe words, ** humanum eft errare” _ vii. 111. ix. 310 

Lord chancellor Notting bam occaſionally ſaid; counſel ſhould not ſpeak 
as if they would abet the guilt of their ęlients, rather than as advocates 
for their innocence | | iii. 567. ix. 309 

The gentlemen at the bar did pray that the gown of one of the long 

robe, who had been ſet in the pillory, might be pulled over his ears; 
which was ordered, and executed in court ix. 309 

Lord chief juſtice North ſaid, that it is a great credit and benefit to the 
profeſſion, that the members of it who off-nd in their practice, ſhould 
be dealt with more ſeverely than others ix. 309. See READING 
NATHANIEL. 


A counſelfor's extraordinary manner of pleading for his fee iti, 766 
Opening counſel ſhould open no more than the record ix, 208 
Counſel may examine witneſſes for priſoner in felony Xi. 239 
But not permitted to examine them in treaſon ix, 638* 
Counſel threatened if they ſpoke to points of law ji. 744 
Their characters may be found in this collection of trials Em. Pret. i. 
Prejudice Fitzbarris received from not having counſel iv. 169 
Counſel ſhould not be admitted to grand juries . iv. 173 
In appeal for capital matters counſel are allowed on trial iv. 174 


Sir Robert Athyns always thought it a ſeverity in our law, that a priſoner 
for his life is not allowed the aſſiſtance of a lawyer to make his defence 


for him, even as to fact as well as law; he knew it is ſaid, the court is 


of counſel for the priſoner; but for his part, he ſhould never deſire to 
depend upon that only ; he knew what it was by experience iii. 758. 
See iv. 130, 174. De ka | 
Counſel who have been arcreſted in Meſiminſter-hall, committed, degraded, 
-proſecuted, expelled, executed, or otherwiſe cenſured, procceded againſt 
or puniſhed, for mal · practices or crĩimes: N 


Andrews, Euſebius | Page, Francis + 
Aſoley, fir Francis, ſerjeant at law Peck, Edward: .. ; 
-. Htwood, Willam ©, © | Pemberton, Francis, ſcrjeant at law 
* | Churchill, fir ohr Porter, Charles ' © * 
. Gowper, Spencer 3 Prynne, William | go 
Denton, Thomas -," Reading, Nathaniel- 
Heath, fir Robert 1 * Rotheram, Thomas * 
Hudſon; Millions Saunders, Edmund. 


©... Sherfield; Henry. © 


e 8 
Eecbmure, Nicholas s allet, Richard © 
Whitelock, Fames © 


Mountague, Fames 7h 


4 
1 n 
* 

Jo 


8. 


* 
** 


Morgan, David | t 
Williams Williams _. 


m_ 
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0 . their reſpective Names. EVIDENCE. HAMILTON, . Duke of. | The lords wiſhed him to ſupply fir John Hawles the ſolicitor-peneral's place 
# id COUNSEL. RUSSELL Lord. STRAFFORD, Earl of. on the trial of lord Nehm, 45 2, of fir John's weak 0 . 701 
We COUNTER, 7 AMES. See BERNARDI TORN. His argument in maintenance of the ſecond article in the impeachment 
ws COU ET of the LORD HIGH 8 8 E WA 5 DS of exhibited by the commons to the lords, againſt Henry Sacheverd, D. D. 
1 =FNGL AND for the . R I A L of PEER 8 of this Realm. for preaching ſeditiouſly v. 601 
ky The Jord high ſteward after verdict given may take time to adviſe for any | His reply to the defence of the ſecond article 'v. $12 
62 point of law ; and though his office continues till jud ment, it is but ums up the evidence in the houſe of peers on the trial of earl Mintoun 
0 3 > commiſſion prs hac vice notwithſtanding. 89 reſolved by all the Judges. for treaſon, and rebellion vi. 44, 5 
co 1 * ET ; | j. 388 | His reply on the trial of Francia for treaſon vi. 8 
by Thelord high ſteward, when he fits by commiſſion, has no vote iv, 211,233 | His parliamentary ſpeech relative to Ay and It viii. 114 
5 Lord high eward conſulted by lords in abſence of priſoner ; i. 394 *#COWPER, SPENCE R, Eig. 

N During 2 prorogation the proceedings are always by commiſſion, before * John Marſon, Ellis Stevens, and IVilliam Rogers, their trial for murder at 
= the lord high ſteward : ] IV. 213] Hertford aſſizes, July 16, 1699, 11 ill. III. before mr. baron Hutfell 
8 The lord high ſteward is ſole judge, and need not adviſe with the peers v. 19 
0 about the method or order of trial, or about of wn „ r 0 2 nent for ſtranglin __ 98 mrs. Sarah Stout v. 194 
FA i. 211, 215, X. 2 e priſoners agree to join in their e ; are tricc 

95 All: queſtions to be directed to and propounded by the lord hich r 4 s OT eee 1 os 
5 in this court = LY iv. 216 | * The counſel for the king having challenged a juror, and the pannel being 
91 Queſtion to the judges, whether court can legally adjourn after evidence gone through, and there wanting jurors, mr. Cowper deſired the counſel 
59 ven ; | 5 IV. 231 for the king might ſhew their cauſe of challenge v. 19 
% e lords cannot legally adjourn or ſeparate after evidence given, till they | * Mr. baron Hull was of opinion, the king's counſel ought to ſhew 
2 have given a verdict, they being in nature of a jury in this court cauſe; but mr. Cowper not inſiſting on it, another was ſworn v. 195 
12 3 i 3 3 231, 232 | Mr. Jones opens the evidence v. 196 
; The lords triers can aſk no queſtions of the lord ſteward in pritoner's ab- | * The witnefl:'s for the king called v. 197 
1 "ſence, nor can he withdraw wh them I. 232 | * Evidence that Mr. Cowper was laſt in the deceaſed's company v. 197 
1 I is hot uſual for the lord high ſteward to repeat or obſerve upon the py * * the r in _ _ was found v. 199, 214 

ence 5 IV. 2 * The phyſicians and ſurgeons calle o in ö 
d * be committed in the proceedings of this court, they ſhall be 10. ceaſed 4 N e a TIIOE® 8 — 
4 verſed by error in the court of Aimg's-Bench . vii. 248 | * Eyidence of ſailors about the floating of dead bodies v. _ 
y The diſtinction between the proceedings in the court of the high ſteward, * Evidence againſt Marſon, Stevens, and Rogers v. 26d 
3 and that before the King in parliament *. 209. AP. * "The examination of Marſon (before the lord chief juſtice Holt) read as 
. | ; 3 | SE eridence againſt him v. 0 
7 Reſolutions of all the judges of England in reſpect of the proceedings in | # Mr. Cowper enters upon his defence | Mes 
4 | . this court: 5 * He calls his witneſſes 7 v. 214 
h 1. That in this court the peers are the triefs . vi. 421I | * Dr, Garth, doctor Sloane, &c. examined as to the floating of a dead body 
1 2. That the former are to attend upon the letter of the lord high ſteward in the water v. 217 
in their ſcarlet robes, and the chiefs in their collars of S. S. vii. 421 | * Mr. William Cowper, the anatomiſt, his evidence and learned obſervations 

0 | 2, That in cate, after the evidence given, the priſoner withdrawn, and in behalf of the priſoner v. 219 
8 the peers gone to conſult of their verdict, they ſhould ſend for them, | # Mr, Cowper the priſoner's attempts to prove by further evidence that 
2 if the lord ſteward requires it, they are to go to them; but not to de- mrs. Stout drowned herſelf | 


liver any opinion without conference, and only openly in court 


Peers who have preſided in this court. 


Bickhur Thomas lord i. 197 Fefferies, George lord Iv. 211 
2 Henry earl of vii. 422 W li, Thins duke of xi. 5, 10, 


4 %%% FFT T1CH 

Our courts of juſtice, contrary to thoſe of other countries, are held pub- 
= licly and in open view | Em. Pref, iii. 
The higher a court is, the more juſt it ought to be, to give example to 


$8 COURTNEY, HUG H. 
- Lord Abbot complained that Hugh Courtney, chief juſtice, had confede- 
© rated. to give judgment againſt him; and the abbot, becauſe a lord, 


eſcaped puniſhment 5 vii. 108 

285 F | 

* Caſes of cowardice i., 816. See CONSTABLE JOHN. FIENNES 

"NATHANIET. FOGG CHRISTOPHER. KIRBY RICHARD. 

"FINCENT SAMUEL. MDE COOPER, | 
1 COWLAN,D, O HN, Gent. 

Was tried on three indictments for the murder of fir Andrew Slanning, 

bark. and found guilcy only on the ſtatute of ſtabbing, and executed 

1 | IX. 534. 


His. ſpeech before 2 


FC 


| K. 222 
* Mrs, Sarah Stout's letter to Mr. Cowper the priſoner (directed to Mr, 


. : Vit. 421 | Murſpall) v. 224 
4. That if the lord ſteward ſhould in open court demand any of their | * Mr, William Cotoper. atteſts her fondneſs for his brother v. 22g 
opinions, though in the abſence of the priſoner, they were to give it | * Mr, Marſen, mr. Stevens, and mr. Rogers enter upon their defence v. 228 
5 FF 3 vii. 421 | * Mr. baron Hatſell directs the jury v. 231 
5. That the demand of any queſtion is referred to the ditection of the | # All the priſoners were acquitted v. 24 

high-ſteward Vit. 421 | His caſe, for the murder of Sarah Stour, publiſhed by them viii. 485 


The appeal ſued out in the name of an infant, without notice to the mo- 
ther, its guardian viii. 486 
The infant and its mother demand the writ from the ſheriff, who was fined 


Coventry, Thomas lord i. 390 : | 12, 26 200 marks for delivering it SP viii. 487 
Derby, Henry earl of i. 1f 4. xi. 27 Nottingham, Heneage earl of 11.725 | The judges of opinion, that the Chancery has power to renew a writ of ap- 
Elleſmere, Thomas lord i. 348, 351 Shrewſbury, George earl of i, 82 peal, 1 juſt ſo to do, but in this caſe refuſed viii. 487 
7 | | Trials in this court, The caſe of mrs. Mary Stout viii. 488 
Anna Boleyn, queen xi. 10 Nerat, Thomas duke of i. 82 | The Hertford Letter, containing ſome obſervations on the printed trial for 
Arundel, Philip earl of i. 64. xi. 27 Northampton, IVilliam mar quis of | the murder of mrs. Sarah Stout viii. 490 
Audley, Mervin lord 1. 390 | xi. 20 | Obſervations concerning drowned bodies admitting water Viii* 49T 
Buckingham, Eduard duke of &i. 4 Northumberland, John duke of Why bodies, thrown dead into the water, do not fink viii. 491 
Cornwallis, Charles lord ii. 725 xi. 26 | The certificate of the ſurgeons who opened her body viii. 46 
Dacres, William lord xi. 10 S:⸗merſet, Robert earl of 1. 351 | Reply to the Hertford Letter, wherein mr. Cowper is vindicated vii. 497 
Delamere, Henry lord „ QF wronann, Frances counteſs of i. 348 | Some obſervations on their trials Viit.. 506 
Eſſex Robert, Southampton Henry, V. atwick, 7. ohn earl of xi. 26. See | Account of the acquaintance of mr. Cowper and mrs. Stout viii. 50 
eearls of 1. 197 HIGH STEWARD. What paſſed the night of her death | viii. 50 
Morley, Thomas lord Vil. 422 | Some obſervations on the evidence viti. 510 


COWPER, WILL 1A M, Lord Chancellor, 
His proceſſion as lord high ſteward to the trials 7 earl Der ent- 
water, William lord Widdrington, William earl Nithiſdale, Robert earl 
- Carnwarth, William viſcount"*Kenmure, and William lord Nairn vi. [- 


inferior courts ii. 201, 208. v. 83, 106, 107. Xi. 25 „% of hand! ö | 
Inter wy e v7 ln ; 5 ppointment to that high office vi. 
Whoever obeys a court that exceeds its juriſdiction is puniſhable il. 329 | Kis addreſꝭ to the noble priſoners on their confilion. previous to pafling 
ork of juſtice AA a bein "ah ae 127 et judgment | Vi, ks 
Improper adjournment of court of juitice, cenſure Fo iv. 17 | . tin. u lord hich Reward the trial 
The difference between the high court. of juſtice ia the time of the uſurpa- neee, news ON = 6 * oh — 3 : 4 
tion, and that MN on n ef ber il = high crimes and miſdemeanors Fi. 102 
bw one court of juſtice a | | - 2 j 
= "C 8 UR T of ROME. Sce POPE. | His proceſſion on doctor Sacheverel's trial v. 641 


His addreſs to the priſoner IS * v. 641 
King's commiſſion appointing him lord high ſte ward on trial of George earl 
of MWintoun, before the houſe of peers, on impeachmeat for treaſon vi. 28 
His ſpeech to him previous to his trial | vi. 28 
8 vi. 56 

His declaration, ſigned by him, ſhewing, that ſome matters n Ja 
ſome hearſays in Chriflopher Layer's examination, are falſe and ground- 
lefs F viii. 571 


He is faid to have been a great encourager of charitable eollections x. 88. A p. 


| COX, WER 
Extracts from his Hiſtory of Jreland xi. 17 
*CRANBURNE, CHARLES,' | 
* His trial for high treaſon, Tue „ ee 21, 1696, 8 Will, III. iv. oo 
* He was indicted together with Knightley, Lowich, and Rookwood, for the 
aſſaſſination; but beſides the overt-ats they were charged with, he was 
particularly charged with carrying a liſt of the conſpirators names from 
'one to ahother . | * | iv. E6r 
The indictment wad | i. $6. Ape. 
* The priſoner's irons ordered to be taken off during the trial iv. 698 


* 


* 


eie, SPENCER, ä 
* Or unſel for the crown, on the trial af Charnoct and others for treaſon . 
n e 1 „ 6 ire OR] 
CVVT 
His [peech- on the trial of lir Millium Parkyns, for treaſon in 1 | 
: y 2 | 1 . | = | ; | iv. 5 
of arguing in houſe of commons, on debating fir Jahn Finwiehh | 
et atcainder, gave diflatisfaRtion © 133 


Lr taken to the indictment after plea pleaded . Iy, 5 


. 


410 0 Mt Aa 


Ivy. 698 | to take. the oaths, of allegiance and ſupremacy, June 25, 1667. 


Five exceptions taken to the indictment, and argued 
* But over-rulted” © | 


iv. 701 Car. II. 


4 Sir Thomas T1evor, attorney- general, his ſpeech before evidence iv. 70b | * He is tendered the oaths the firſt day of the ſeſſions 1 463 
* Captain Porter's evidence of the priſoner's carrying a liſt of the conſpi- | * He complains of his long impriſonment, and will give no other ani 
F ; : s Ki: r 


r tors from the one to the other 


iv. 707 


* Pndergraſs's evidence to the ſame effect iv. 712 | * He is brought again to the bar, and will not ſwear 5 4b 
Te defence made hy the priſoner's counſel iv. 713| * He is indicted for recuſaucy . ii 5 
Lord chief juſtice Holt ſums up the evidence ; iv. 716 | * He wrangles with the court, and refuſes to plead to his indica 3 
** He is convicted 1 ; 3 Iv. 717 i 60 
CRNAN LET, Sir FRANCTS, Judge of the Common Pleas, * He pleads not guilty i 4 

- His argument and reaſons for his opinion for the king, in the cauſe of | * Iſaac Grey and John Polton being tendered the oaths, and reſuſing 
ſhip- money | 5 j. 615 Wear, are alſo indicted "KH 's 
Mr. Waller's ſpeech in the houſe of commons, on impeaching ſir Francis] The indictment vi it 1 
for the above opinion i. 717 | * They plead not guilty I 464 


717. viii. 566 | * They are brought to trial, 


I he articles of in peachment . I. ah li. 406 
CREIGHTON, ROBERT. See SAN YUHAR Lord. * After making a great noiſe and clamour in the court, they are Wr 
Fre, Nen 2, | uilty | 1 

_ Bis ſpeech in parliament, on the liberty of the ſubject vil. 144 | * They receive ſentence of præmunire 5 11 y 
NG RF WW, bir RANULPH CROSREY. #10 

The cauſe of his removal from the office of lord chſef juſtice of the court | His caſe for high treaſon x. 42. Ap 


of King's-Bench ; and who ſucceeded him 


vii. 114, & n. Debated, whether Aaron Smith ſhould be admitted an Evidence ain 


Mr. Holiis's ſpeech in the houſe of commons, for a reward to be voted to him, becauſe he had ſtood in the pillory * x. 42, Ay 


fir Ranulph Cretu, chief juſtice B. R. for his loſs in being removed on | Was admitted 


X, 42, Ap, 


giving his voice againſt the loan in Charles the firſt's reign i. 715, 716 | But the principal point of treaſon charged on the priſoner was Writino 


CREW, Sir THOMAS, King's Serjeant, 


His charge againſt the priſoner, on the trial of lord Aualiy 
7 | KR 1NE 5. 


Of their puniſhments in general Em. 
No ſtatute of jcofail extends to criminal caſes viii. 58. 


TERY. MURDER. THEFT. 


treaſonable papers, which was endeavoured to be proved by ſimilitude 


i. 390 | of hands (having no other evidence); on which the priſoner Produced 

the act for reverſing the attainder of Algernon Sidney, eſq. in which it 

Pref. ix. x. Xi. | is declared, that the compariſon of hands is not legal evidence; on 
See ADUL- [ which he was found not guilty x. 42. Ap. See vi. 492, 41 


CROSBY, BRASS, Eſq. Lord Mayor of London, 


, r His cafe on a commitment by the houſe of commons, C. B. E. Term. 1 

Jury had ſevere reprim and from court, for giving his grace of Norfolk only Geo. III. 1771 xi. 335 
one hundred pounds damages on a verdict for crim. con. ; they wete fo | Hab. Corp. and return | xi. 33 
ſmall and ſcandalous, that the flightnels of the ſatisfaction was conſi- Argument for diſcharge of priſoner xi. 335 
dered almoſt as great a reproach as the crime itſelf viii. 36 | Lord chief juſtice De Grey's argument on giving his opinion xi. 927 
Tt ſeems, that facts alledged as proof of inceſt would not be admitted as } Mr, juſtice Gould's 1 xi. 350 
prof of crim. con. to cntitle the huſband to damage on an action of treſ- Mr. juſtice Black/tone's xi. 338 
paſs ; f X. 3 IS. n. Mr. juſtice Nares's | xi. 338 

© There does not ſeem in our law any preſumption of crim. con, which ope- | The lord mayor was remand id to the Tower | xi. 330 
rates in any circumftance, but that of being Yu cum fold, and nudus C EK OW I : 


eum nudd x. 518. n. See ADULTERY. NORFOLK Duke | The firſt uſurpation of the pope upon the liberties of the crown of 


of, and GERMAINE Sir JOHN. 


England, began in the time of king Hilliam the conqueror xi. 71. See 


OCRIMINAGAL EFEROSECUTIONS. JOAN, king of ENGLAND. ROYAL FAMILY. 
The excellency of the Exgliſh laus conſiſts in them Em. Pref. iii. | The right of impreſſing mariners for the public ſervice is a prerogative 
Our law has provided no paper ſearch in criminal cafes to help forward inherent in the crown | Xi. 350 
the conviction a xi. 323 CROWN PRISONERS. See PRISONERS, 


CRISP and DALMAHOT, 


Their caſe reported from the lords journals 


*CUFFE, HENRY, 


vii. 458 His trial 1. 209. vii. 47 


CRO FTS, GEORG E. See POTE Sir GEOFFREY. | Sir Edward Cole, attorney- general, his unfeeling 8 towards him on 


a CROKE, Sir GE OR G E, Juſtice B. R. his trial for treaſon vii. 50. * See BLUNT Sir CHRISTUPHUER, 
His argument and opinion for the defendant, at the ſuit of the king, in CU CAS E 
the cauſe of ſhip-money, with bis reaſons i. 638, 644 | On an information againſt him for publiſhing an obſcene book, intituled, 
He ſubſcribed the opinion in ſhip-money for conformity only, becauſe % Venus in a Cloyfter, or, the Nun in her Smock,“ x. 92. Ap, 
the major number of the judges had ſubſcribed i. 711 The opinion of the court, whether an obſcene book is puniſhable as a 
His report of the caſe of fir Jobn Elliot, Denxil Hollis, and Benjamin Va- libel | Xe 93, 94. Ap. 


- * Jentine, in Cv. Car. zo, is cenſured as unfairly ftated vii, 252, 253. | Judgment given for the king, and he ſtood in the pillory X. 94. Ap. 


See vii. 250. EERRLET Sir ROBERT, 
1 *CROMKE, Sir FOHN, King's Serjeant 


ECURTI MARI, | 
at Law, Her trial for publiſhing a libel againſt the government, reflecting chief. 


Opens the charge againtt Garnet for high treaſon, in promoting the-Gun- ly upon my lord chief juſtice Scroggs, 3t Car. II. 1639 ii. 1042. 
6. powder- plot | BD ; | ; l, 248 : ili. 220. vii. 484 
r e * She ſubmits, and is convicted | ii. 1042 
The whole proceedings the houſe of peers, upon the indictment or CTHS TOMS. 

him, for high Pig war againlt his majeſty, in July and There were no cuſtoms by common law but of three things, wool, wool- 
Agi, 1746, 12 Ges. II. | eh ix. 587 fel, ard leather vii. 495. See IMPOSTI TIONS. 
N apa high fieward's ſpeech to the priſoner ix. 595 | CUTTING OFF THE HAND. See KNEFVET Sir EDMUND. 

| Pleads guilty _ | ö „ | ae. NET 

3 ſpeech on the lord ſteward's aſking him, why in N - ht 

of death ſhould not paſs upon him ix. *611 s 
(og ſteward's ſpeech previous to his paſſing jadgment . 611 | | ; 6 | 5 
His caſe as laid before the king J e a x. 186. Ap. DIC RES, WILL] A M Lord, of the North, 
He is pasd undd X. 187, Ap. | His trial for treaſon, Fuly 9, 1535, 26 Hen. VIII. " xl. 19 
wo CROMWVEL L, HO MAS Lord, Arraigned J Dt oy wt A Xi, 10 
Was attainted without being heard | n v. 97 Found not guilty xi. 10 


Was the firſt man that promoted attainders in Aen. VIIIth's reign, and 


„ ETSH, GEDKCE, 


the advice he gave his maſter for the ruin of others proved fatal ro him- | His depoſition concerning the murder of lord Darnl:y, huſband to Mory 


+ + fellfe i 
1 by CROMWELL, OLIVER: 
It was ſaid, that had the protector taken upon him the n- 


treaſon ou have been gommitted againſt the king d- jure, out of |poſ- N 


ſeſſion i d 61 el wh 
In his days, all law proceedings were in the vulgar tongue 
See MH Sir! H. 


1 
4 


„ CR ONE, MAT THA, 


Proceedings againſt him for treaſon, May 19, 1690, 1 
ac ee yo, wag n es 


The jury found him guilty, after ſieting up all night 


vv. 126. See ATTAINDER. 
et ki, %% 9 4 


queen of Scots viii. 328 
He is condemned ' NN AR io, Me viii. 332 
LMAHOY. See CRISP, _ 

i | * D mages directed to be given according to the miſchief intended, and 
Em. Prof. vii. not according to what the plaintiff ſuſtained © iii. 1094 
Ihe firſt outrageous damages that were taken notice of, were thoſe given 
3 to Bolſiworth; yet in a little time for matters of like kind, were quickly 
W. and M. improved, in che reign of. the Start family, to 10,0001. 20,000! 
. 40. Ap. 0, oool. and 100, 0 %0 l. ? CESS. (Yo iv. 165 
x. 40. Ap. | Where a man is. injured, if he cannot bring his action to recover the thing 


* + 


Prifoger being aſked why ſentence of death ſhould not; be paſſed upon itſelf, the law will always give him damages in lieu thereof vili. 131 
him, faid, there was an erior in the indictment before the grand jury, | Parliament never gives damages n Ait. . 


that dhe hill was indorſed hill verra, inſtead of vera, . 


His, plea! *argued and over-ruled, aud he received Tentence of death] peer on a caule for.crim, con. vii. 36. 
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Ferne Erin . 
ay a long time in priſon | os 4 
Pardyped _ | » 1 
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| | X. 41. Ap. ; 


*. 42: Ap» | Pleads not guilty: 


X, 40. Ap. Lord Holt ſeverely reprimanded. a, jury for givin trifling damages to a 
See OATES TITUS. , 


Xx. 41% Ap. |. PILLON THOMAS. 5 
| "3-1 DAMMAREE DANIE 


x. 41. Ap. | His trial for high treaſon, in levying war, &c. under pretence of pullin 
| — dul 21 
Vi. 219 
Vill. 221 

c Mr, 


x. 42. Ap., down meeting-houſes, 9.4m. 1710 


„ EC Iorr net going oj gn «>: 
Mr. Teng v opens the indicinlent,, . eg ed. 


? 9 4 331 


for refuſing 
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Mr. Whitaker for the priſoner 


; viii. 227 
Mr. Darnell on the ſame ſide viii. 228 
That the priſoner was forced to halloo viii. 228 
That the caſe does not amount to levying war Viii. 228 
Evidence for the priſoner viii. 230 
And to his characler viti. 236 


Mr..J/hitaker's ſpeech; that being forced to comply with the mob, will 
not make him guilty of high treaſon vin. 237 
Deſires the point, whether it ſhall be eſteemed levying war, may be ſaved, 
it not being ſettled in Keyling's Reports viii. 239 
Mr. Darnell, that this caſe comes ſhort of the caſes in Key/ing's Reports, 
the intention of Dammaree not being proved viii. 239 
Mr. attorney-general's reply viii. 239, 240 
That the intention of every man that acts with an aſſembly of people, 


ſhall be judged to be the ſame as the defign of that meeting viii. 241 
Mr. ſolicitor general's rep] viii. 241 
Mr. Thomp/ſen on the fame ſide viii. 242 
Lord chief juſtice Parker ſums up the evidence viii. 243 


The nature and proper weight of evidence to any one's reputation 


: viii. 246 
That the intention was general, therefore not a riot, but levying war 
3 EE, on 0p 
The jury find him —_—_ viii. 248 
Serjeant Richurdjon's ſpecBh at pronouncing ſentence viii. 249 
Dammaree afterwards pardoned viii. 249 
Solemn argument on his caſe viii. 289 


* DAIN BT, THOMAS Earlof; 


Proceedings againſt him on an impeachment for high-treaſon before the 


houſe of lords, the 23d of December, 1678, 30 Car. II. ji. 731 
J wo letters of the ear]'s : ii. 731 
The fix articles againſt him li. 731 
The earl's ſpeech upon bringing up the articles | ji. 732 
# Mr. Powle's ſpeech and motion that the earl be committed ji. 734 


A meſſage to remind their lordſhips of the earl's impeachment, and that 
he might be committed ji. 735 
*A >: ol from the lords that the ear] was withdrawn ll. 735 
* Sir Francis Jinnington's ſpeech on the queſtion, if a pardon may be pleaded 


to an impeachment ? 1.*735 
* Addreſs for a proclamation to apprehend the earl ii. 736 
* He pleads his majeſty's pardon It. 737 


The earl ſurrenders on a bill brought in to compel him to appear, and is 
committed | ii. 739 


*The commons queſtion it a pardon can be pleaded in bar of an im- 


peachment . ll. 729 
The commons reſolve, that no commoner ſhall be of counſel with the 
earl to maintain his pardon | li. 740 
* Reaſons giyen by the commons, at a conference, why they could not 
| "veg to the trial of the car] and the five lords, at the times appointed 
by the houſe of peers. . ii. 740 
* The commons deny a high ſteward is neceſſary at a trial upon an im- 
peachment | Ii. 740 
The lords reſolve that the biſhops may vote in matters previous to trials 
in capital caſes | ii. 742” 
The earl's argument at the King's- Bench bar, why he ought to be ad- 


mitted to bail | li. 743 
An indictment againſt the earl as acceſſary to the murder of fir Edmond- 

- bury Godrrey > ji. 744 
*The rf ſhews the hardneſs of his caſe ER | I. 744 
* Accuſed without oath li. 744 
No particular treaſon ſpecified | ii. 744 
*®Counſel threatened, if they ſpoke to matter of law Ii. 744 
* Urges.that he has his majeſty's pardon . 744 
1 n majeſty's declaration of his innocence ii. 744 
* Kept priſoner forty months without proſecution 


| il. 
The king dire&ts the attorney-general to conſent to his being bailed, 
and yet he is refuſed . 0 li. 744 
Appeals, writs of error, and impeachments, need not be begun de nvwwo' 
on calling of a new parliament, but remain in the ſame ſtate they were 
\ at the JiffAution of the old | I. 747 


Hut inferior courts may proceed to grant execution, &c. on a proroga- 


tion or diſfolution, notwithſtanding ji. 748 
And the houfe of lords never proceed ex icio, without the parties peti- 
tion to revive the cauſe | 5 ii. 748 


Said that the king may impeach e ee ee 9 
Whether an order of parliament is of any force after a prorogation'or diſ- 
Aolution ?. f ii. 749 


Perlons accuſed of capital offences diſcharged from their impriſonment, 


#2] the king's writ to the King's: Bench declaring them innocent ii. 7 50 
Ha a defective pardon, the court order the criminal to procure another, 


x 
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W Rether, if a man pleads a defective pardon, he may plend over ? 1. 55% | 
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Precedents e contra 


Sir Edvard Coke's ſyeech, relating to the liberty of the ſubieck 


1 


o 1 . "=. 
. | 1 
* 1 
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. F 
M. attorney-general's ſpeech | . viii. 221 | * Three of the judges of opit:ion the earl could not be bailed ii, 754 
albay's evidence of their intention to pull down the meeting-houſes | * The other doubted Il. 754 
1 5 . | viii. 222 { * The earl is remanded to the Tower | li. 754 
aptain Orrel's evidence of Pammaree's leading the mob in Linc:bns-inn- | He is brought to the King's-Bench bat a ſecond time li. 754 
_— | _ viii. 223 * His ſpeech li. 754 
Callier's evidence of Dammarec's bringing a branch out of the meeting- * He is remanded _ ii. 760 
-houſe J : viii. 224 * But afterwards bailed 3 ii, 760 
Evidence of bis hallooing and rejoicing round the fire viii. 225 | * DANEGELT, 


* The tax ſo called 4 3 i. 571, 580, 584 
DANGERFIEIL D, THOMAS, 

His repeated pilloryings and whippings were puniſhments monſtrouſly 

cruel Em. Pref. xii. 

ga as or Pats, againſt law, ſo they were without precedent iv. 166. 
ce iv. 681. 2 
DARBY, LEONARD. See MORRIS JOHN, 

DAXGCI;, Lad, 
Was tried for the Lincolyire rebellion by his peers, the marquis of Ex- 


eter ſitting ſteward | xi. 24 
DARNELLI; JOHN, Serjeant at Law, 

His ſpeech on arguing ſpecial verdi& againſt Oneby for murder ix. 17 

His ſpeech for Corbet, on appeal of murder ix. 167 


His ſpeech in favour of William Hales . 11, Ap. 
Of counſel for the king, on an information againſt John Gibbon x. 119, 
? | 120. AP». 


For the defendant Pichard Elles x. 120, 134, 130. Ap. 


is defence of Gies, for attempting to commit a murder lil, 71 
His ſpeech before, evidence, on the trial of Harriſon for murder iv. 489 


His defence of C. iv. 758 


Opens che evidence, on the trial of Haagen Swenſden, indicted for a for- 
eible marriage 


v. 450 
Opens the evidence on Denew's trial viii. 179 
Is of counſel for Dammaree viii. 228 


His ſpeech for Willis, on a charge of treaſon 
His ſpeech for Purchaſe, charged with a ſimilar offence 
DARNELL, Sir THOMAS, | 
Proceedings upon the Habeas Corpus brought by him, fir John Corbet, fir 
Malter Earl; ſir Jobn Heveningham, and fir Edmund Hampden, 3 Car. I. 
: Vil. 11 
vii. 1 0 


viii. 256, 261 
viii. 273» 280 


Impriſoned for refuſing to lend upon the commiſſions for loans 


| The return of the Habeas Corpus, that he is detained by warrant of twd 


privy counſellors, ſignifying the fpecial commatid of his majeſty vii. 115 
Deſires time to conſider, and is remanded vii. 116 
The other four brought to the bar, and the returns read vii. 116 
Serjeant Bramſtone takes exceptions to the return, and moves to have them 
bailed vii. 116, 117 
That the return is inſufficient, both as to the cauſe, and time of the ſirſt 
impriſonment | vii. 117, 
To the matter of the return, viz. ſbeciale mandatum domini regis Vii. 11 
Precedents of perſons bailed upon commitments by the ſpecial command 


of the king, or by king and lords together Vii. 118 
Mr. Ney's aigument for fir Walter Earl Vii. 119 
The writ and return vii. 119 


That the return muſt be of an officer's own act, or the act of another, 


not what he is certifted of by another 5 vii. 119 
Mr. Selllen's argument for fir Edmund Hampden vii. 121 
That the return is contradictory, therefore void vii. 421 
The meaning of the words, per l-gem terre vii. 122 
Mr. Calthrep's argument for fir John Cerbeti vii. 122 


Impriſonment by command of the king, where utterly unlawful, and 

where, though lawful, yet continuance withuut bail unlawful vii. 123 
Per ſpeciale mandatum regis, how to be expounded | Vil. 125 
The juriſdiction of the privy council, a limited juriſdiction, and there- 


fore the cauſe of their commitment ought to appear vii. 126 
The counſel ordered to attend with e *s | vii. 128 
Mr. attofney-general's reply to the form of the return vii. 12 


To the matter | + „ͤ SHES 
That a perſon committed per ſpeciale mandatum d:mini rbgis, is not bail». 
able 2 5 | . ; vii. 132 
Anſwers the precedents of perſons bailed, who were committed by the 
ſpecial command of the king | are N e eee 
Lord chief juſtice Hyde's ſpeech at delivering the opinion of the court, 
5 0 
Denies the precedents of perſons bafled, or delivered, when impriſoned 
by the King's ſpecia! command, and no cauſe ſhewn vii. 1 37 
; Vil, 13 
They are remanded | UN RH IolEY vii. 12 
They are releaſed by the King's command, and returned to ſerve in par- 
liament _ | 25 2 


r vii, 140 
Opened in the houſe as a grievance to be redreſſed. ; Sir Francis Salts 18 


ſpeech thereon $69 OG OA | 

Sir Thomas Wentworth and fir Benjamin Rudhard's ſpeeches 
Mr. ſecretary Costs W Or IIa Sites 
Sir Robert Philips's | 


vil 140, 
_ 1 5 
Vil, 1 ' 

19918 5 
| VII. 444+ 
Cites precedents, that the command of the king is not ſufficient to im- 
priſon à man, without cauſe ſhewn 5 vii. 144 
VII. 1 


Me. een: * 3 F 
an regard to the king's inten ions??? ii. 730 | Lord chief juſtice Auderſan's report feud, and the articles, to which all 
Pike Jord chief juſtice Pemberton delivers his opinion iii. 752 | the judges ſubſcribed their names II, 127 
That though this court cauld bail for treaſon; yet the earl being impfi- Mr. Sellen's ſpeech rm “! ii 148. 
ned by a higher hand, they could not; meddle with it ii. 752 Reſolutions of the houſe of commons relating to the liberty of the ſu 
* Reſolved by all the judges, that the king could not pertnit'the'earl tod jet bi . e „ i 1% 
bis country-houſe with a guard ag ii. 753. Conference between the lords and commons on the ſame ſubje vii, 189 
Me jug reſolve, that the popiſh lords could not be bailed by the Sir-Dudey Digges's ſpeech vii, 159 
Ning enc / f 929 0 8 5 N 


7s Sir Edward Litthtor's argument, mate by command of the houſe of gong 


U 


* 
* 
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a 


Z 
„n WILLIAM, Serjeant at Law. 
H ſpeech to the court on behalf of the Nbbor/bury witneſſes, who ſwore 


Difference between rep'eviable and bailable 1. 
Mr. Selden's argument on the ſame occaſion Es. Vii, 1 
Precedents cited by him, that perſons committed by the king's command 
are bailable OW vii. 156 
Anſwers precedents brought againſt him vii. 158 
'The true copy of the precedents of record vii. 162 


* 


True copy ot the records not printed; which were uſed by fir Edward 


"Littleton F vii. 167 
Sir Edward Coke's argument oh the ſame occaſion vii. 169 
The attorney-general's objections to the arguments Vii. 172 
Serjeant A/bley's ſpeech on behalf of his majeſty vii. 179 
ObjeQions by the king's counſel, and anſwers thereto | Vii. 180 

zarl of Suffols charged with ſpeaking ſcandalouſly of mr. Se/den ; and pro- 

ceedings thereon a vii. 182 
Mr. Noy's anſwer to the attorney's objections vii. 183 


The Judges of the King's-Bench called to give an account of the judgment 
paſſed 


The earl of Warwicl's ſpeech vil. 186 
Five propoſitions offered by the lords, to be preſented to his —_— 
f vii. 187 

Mr. Selden's ſpeech about them vii. 188 
Diſliked by the commons vii. 189 
The lord keeper's ſpeech, by the king's command, to both houſes of par- 
liament Fa vii. 189 
Sir Benjamin Ruchard's ſpeech | vii. 199 
Biſhop of Exeter's letter to the houſe of commons vii. 191 
Mr. Hackwell's ſpeech vii. 192 
Mr. Maſon's ſpeech concerning the bill for magna charta vii. 194 
The ſpeaker's ſpeech to the king, in anſwer to ſeveral meſſages vii. 196 
The petition of right preſented to the lords by fir Edward Coke vii. 197 


A letter from the king to the lords, by the lord keeper, communicated to 


the commons at a conference vii. 198 
The lords propoſe an addition to the petition of right vii. 199 
Several ſpeeches thereon vii. 199 
Mr. Mafer's ſpeech, taking the lords additions apart vii. 200 
Mr. Glanvill's ſpeech thereon. vii. 202 
Sir Henry Martin's ſpeech vii. 208 

The lords agree to the petition Vii, 211 
The petition, and the king's anſwer vii. 212 
Vii. 21 


Not approved of by the commons | 
Both houſes join in a petition to his majeſty, to give a ſatisfactory anſwer 
to the petition of right; and his majeſty's anſwer vii. 21 ; 
The king's ſpeech at proroguing the parliament : vii. 21 
DAR NL EY, HENR ? Lord, Huſband to Mary Queen of Scots. 
See BOTHWELL FAMES Earl of. POWRIE WILLIAM. 
DAVENPORT, HUMPHRY, Serjeant at Law, 
His argument for return of habeas corpus in Milliam Stroud's caſe vii. 223 
The houſe of commons reſolve, that fir Humphry Davenport his ſubſcrib- 
ing his name to an information exhibited in the court of Star-chamber 
againſt mr. Hollis and the reſt for matters done by them in parliament, 
and the ſame ſo appearing in the information, is guilty thereby of the 
breach of privilege of parliament | vii. 250 
DAVENPORT, Sir HUMP H RY, Lord Chief Baron of the Exchequer, 
His argument and opinion for the king againſt Hampden, in the cauſe of 
ſhip-money, with his reaſons i. 672 
DAVENPORT. SeeIWILKES JOHN. 
DAVENTRY, HENEAGE, Lord FINCH, Baron D A.- 
wha FVENTRY, Lord Chancellor, 
His proceſſion as lord high ſteward on viſcount Staffird's trial for treaſon 
LIN | ii. 101 
His addreſs to the noble priſoner before examination of witneſſes iii. 102 
His lordſhip's ſpcech to the priſoner previous to his pronouncing judg- 
ment on him NAN t Ii. 213 
Over-rules motion for habeas corpus to Francis Ferkes vii. 471 
Refuſes him a writ of mainprize vii. 474. See FINCH fir HENEJGE. 
NOTTINGHAM earl of. x 
E244 DEF ERS, Sin CHARLES, 
His till i. 209. See BLUNT ſir CHRISTOPHER, 
2... D476 ar 04 N, 
His trial i. 209. See 
nu DF Fs, Sir F. Q 4 | 
So juſtly admired for his writings about Jreland, compoſed a treatiſe to 
prove the right of the crown reſpecting impoſitions on merchandizes 


by 3 | xi. 29 
Tranſcript of part of his argument xi. 34 
His reports cited Vii. 146 
Extracts from them xi. 65, 69 


DAVISON, Mr. 


His artaignment in the Star- chamber for contempt and miſpriſion, 30 Eliz | 


| | vii. 20 
Accuſed of delivering the warrant for the execution of the queen of Scots 


to the lords, without her majeſty's privity | vii. 21 


_ His defence Vii- 21 
The trial F —.. 7 OT OY Og vii. 21 
Sir Walter Mildmay, one of the commiſſioners, his ſpeech Vi. 23 
-The ſpeeches of the reſt of the commiſſioners touching his puniſhment 


vii. 24, &c. 


Is fined 110,000 marks, and impriſoned during her majeſty's pleaſure | 


"EY | 5 „ vii. 23, 2 
Daviſan's excuſe, in an apologetical diſcourſe to Malſingbam vii. i 
A letter from J#alſngham and Daviſon to fir Amias Patulett and fir Drew 
'Drury, blaming their want of zeal in relation to the queen af Scots death 
3 3 . Parte 6 vii. 29 


vi 1. 29 7 
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BLUNT fir CHRISTOPHER. 
OH, 191 Serjeant at Law, | 


D: B 


Vii, 153 
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* 


| * And of their running away with the James boat 


X. 


on the trial of Mary Squires, indicted for perjury x. 246 
Opens caſe againſt William Burnard, tried on the Black Act for ſendin ye. 
letter in a fictitious name to Charles duke of Marlborough, demandir® x 
. genteel ſupport for life 3 
His reply on ſame trial | 2 "= 
States the caſe, and opens the evidence, as counſel for the proſccuuo 
againſt Elizabeth Canning | x, es 
Objects to mr. Salt's evidence, as alſo to the confeſſion of mother Hell, 1 


ame proſecution | N. of 
His reply and obſervations on (aid proſecution x. ö 
Argument as counſel for Macdaniel and others X. 40 


Of counſel for Timothy Murphy x. 186 
1 


His complimentary ſpeech reſpectiag the conduct of fir Criſpe Gaſcoiry, 
lord mayor of London, in procuring a pardon for Mary Squires, a gypley. 
convicted of robbing Elizabeth Conning 4. 4 

* DAWSON, FOSEP E,. y 

* Edward Foreſeith, William May, William Biſbop, James Lewis, and John 

Sparkes; their trials for piracy at the Old- Bailey, Oct. 19, 1696, 8 il. Ill. 


a a v. 
* The indictment for piratically taking the ſhip Gunſway in the Za. Tr 

dies ö 
* Dawſon pleads guilty 8 
* The reſt are acquitted | v. 2 
* Charge to the grand jury by fir Charles Hedges, upon other indictmentz 
preferred againſt the priſoners n v. 2 

* Probable evidence ſufficient to induce them to find a bill v. 
*The former petty jury occaſionally reflected upon V. 3, 5, 6,14 
* A ſecond indictment found again the priſoners for piratically taking 
the Charles the Secind, captain Gilſn commander v. 4 
* Dawſon pleads guilty v. 5 
* Two other indictments found againſt the priſoners; one for taking 4 
Mooriſh ſhip ; the other for taking two Daniſh ſhips v- 5 
Evidence of their abetting and aſſiſting Captain Avery in running away 
with the Charles the Second v. 6 

v. 
* Want of wages the occaſion of their turning pirates v. : 
* Evidence of all the piracies laid in the ſeveral indi ments to have been 


committed by the priſoners v. 8, &c, 
* They burn the town of Meat in the Red Sea v. g 
* Five other Engli/h pirates join them there, and they lie in wait for the 
Mocha fleet, and ſurpriſe ſome of them, and ſhare the treaſure v. 
* a who come to trade with them robbed of their gold, and made 
aves aj v. 1 
* The priſoners enter upon their defence v. 5 


* Lord chief juſtice Holt directs the jury, that thoſe on board a pirate-ſhip 
are to be preſumed to concur with him, unleſs they can make the con- 
trary appear V. 14 

* They are convicted, and the jury commended v. 15 

*The ſame priſoners tried and convicted on the two other indictments, 
for piracy on the Moor iſb ſhip and the two Daniſh ſhips, by the ſame evi- 


dence as in the trial for taking the Charles the Second v. 15 

* They all receive ſentence; and are executed | v. 17 
DEACON, THOMAS THEODORUS, 

His trial for treaſon, July 17, 1746, 19 Geo. II. IX, 558 

Evidence againſt him Ix. 558 

His caſe ſtated by mr. J. Faſter, on all points ix. 558 


Lord chief juſtice Millis declined giving any opinion on the ſecond point 


+ Ix. 558 
Executed at Kennington-Common ix. 559 
Some account of him ix. 559 


Part of his dying ſpeech | bs 


IX. 5 
* DEAGLE, JOHN, iii. 650. See PILKINGTON, & al. 
D FATS. 


The reaſon why in criminal matters perſons by ordinary courſe of law 
cannot be convicted after their deaths iv. 205 
Depoſitions of perſons executed for ſame treaſon admitted in proof in 
treaſon by the law of Scotland | vii. 34 
Citing dead perſons is among the legal forms preſcribed both by the laws 
| of Scotland and thoſe of ſeveral other nations | vii. 86 
| DE AT H-B E D, | 
- Declarations upon it, as to an actual fact, is evidence x. 161 
If record avers death of party, court will not admit his appearance to fal- 


ſify the record x. 
4 DK B RYUCK 38 


Of noble family, was ordered to go looſely attired and bare- headed, from 
the court of Xing Bench, in Miſiminſler-Hall, when full, to the Ex- 
chequer, and there aſk pardon of Roger de Higham, one of the barons of 
the ſaid Exchequer, for taxing him with injuſtice in giving judgment 
againſt the ſaid De Bruce, who was then committed to the Tower during 


the king's pleaſure i. 722. See HARRISON THOMAS, clerk. 


WRAYNHAM. | | 
| DECLARATIONS... | 
Declaration in an action of falſe impriſonment, in cauſe of Pritchard 
and Papillon : | 5 vi. 50. Ap. 
Declaration between Paty and I hite concerning the election of members of 
parliament Ny | | | viii. 125 
Lord Coke adviſes defendant never to demur to declaration, if there be hopes 
of matter of fat vii. 28 _ CHEAT and PLEAS. 


| D E | 
Inſtance of a lord keeper Wer es 7 7 decree vii. 109 


His argument in behalf of doctor Sacheverel, as to the firſt article in his im- 


peachment for preaching ſeditiouſly V. 727 

As to the ſecond article W's v. 756 

As to the third article : V. 707 
| As to the fourth article N 


p EB. 


1 
DE | o. 


#5 - ; | | * 4 . 2 ; N 
Contents of a deed or writing are not to be given in evidence, without pro- 
ducing the writing, or true copy of it iv. 194. vi. 293 


| 


Need, of entail humourouſly deſcribed iv. 194 
Netelfary that deed ſhould be delivered _ | x. 470 


> SD EF. NG . See TRIAL. . 
DEGRADATION of a CLERGYMAN. | 
The proceedings on performing that clerical] ceremony vii. 648 
DEGRADATION of a KNIGHT of the GARTER. 
The publication at the degrading Edward duke of Buckingham, knight of 
that moſt noble order, for treaſon, and the method of proceeding on 
"that occaſion | | xi. 6 
DE GCREY, Lord Chief Juſtice of the Commbn- Pleas, 
His ſpeech on motion for new trial; where 3oool. damages had been given 
- againſt a plantation governor, for falſely impriſoning and banifhing a 
| ſubject of this country, accompanied with circumſtances of peculiar 
| hardſhip and cruelty Xi. 184. See SOLICITOR-GENERAL: 

WILKES JOHN. 

DE HARTLEY, CONSTANTINE, See GOLDING, & al. 


T * DELAMERE,,HENRY Lord, 
His trial for high=-treaſon, 1635, 1 Fac, II. lord Zeferies lord high ſteward 
1 | iv. 219 
Lord high ſteward's ſpeech to the priſoner iv. 211 
# The pritoner inſiſts that a peer need not hold up his hand when he is ar- 
raigned Iv. 211 
# Lord high ſteward is judge; and has no vote among the lords triers, 
here the trial is by commiſſion out of parliament Iv. 211 
The indictment for high-treaſon, in conſpiring the death of the king, 
railing a rebellion, &c. - 1 iv. 211. vi. 55. Ap. 
# The priſoner delivers a plea to the juriſdiction of the court, ſetting forth 
that he ought to be tried by the whole body of the peers, the parliament 
not being diſſolved 2 TN iv. 212 
And for that the houſe of lords were already poſſeſſed of the cauſe iv. 212 
# The king's counſel inſiſt, that during a prorogation, the proceedings are 
always before the lord high ſteward by commiſſion iv. 213 
* And that the houſe of lords were not poſſeſſed of the cauſe, they hav- 
ing only petitioned his majeſty that the priſoner might be brought to 
his trial | | „„ 
Alſo, that his plea was in paper, and in Englih, without counſel's hand, 
and therefore not neceſlary formally to demur to it iv. 214 
# The priſoner de ſires counſel, and time to draw up his plea , 214 
eis anſwered; that in a plea to the juriſdiction, the party ought to be 
ready to maintain it preſently | iv. 214 
The lord high ſteward inſiſts that he is ſole judge in this court, and need 
not adviſe with the peers about it | iv. 215 
The plea is over-ruled ; and he pleads not guilty iv. 215 
Lord high ſteward's charge to the peers | iv. 215 
* All queſtions to be directed to and propounded by the lord high ſteward, 
where the trial is by commiſſion jb iv. 216 
Sir Rebert Sawyer, attorney-general, his ſpeech before evidence iv. 216 
* Lord Howard gives a general account of the lord Shaſteſbury's plot iv. 218 
# Lord Grey's evidence of the ſame plot, and the duke of Monmouth's pro- 
ſs into Cheſhire 2 iv. 221 
8 Lord Grey's evidence concerning MHonmoutb's rebellion, and the depen- 
dence he had on the priſoner's alſiſtance 08, af 
* Evidence of fome ſuſpicious circumſtances againſt the lord Delamere 
WS iv. 226, &c. 
* Saxen's evidence of the priſoner's employing him to ſtir up the people, 
and {ending him to the duke of Monmouth in the weſt iv. 229 
* The priſoner moves the court to adjourn till the next morning, that he 
might review his notes, and prepare for his defence, it growing late 
5 | IV. 220 
* The lord high ſteward propoſes it to the judges, whether the court — 
legally adjourn after evidence given iv. 231 
The lords withdraw, and the judges likewiſe, to conſider of it iv. 231 
The judges declare there has been no precedent of the peers ſeparating | 
ter the evidence given | 25 iv. 232 
That a jury, once charged, are not to be difcharged till they have given 
their Verdict | iv. 232 
* That indeed, at the trial of a peer in parliament, the houſe may, and often 
has adjourned ; but there the lords are judges: in this caſe, they are 
in the nature of a jury | iv. 232 
'* The lords triers may conſult the judges in the priſoner's abſence ; but 
ey can aſk no queſtions of the lord high ſteward in his abſence, nor 
can he withdraw with them iv. 232 
At a trial in full partiament it is otherwiſe | iv. 2 
s full parliametit the lord high ſteward has a vote; but when he 
bits by commiſſion he has none e iv. 233 
* The lord high ſteward refuſes. to adjourn ; and directs the priſoner to 
roceed in his defence | 8 | iv. 233 
he priſoner permitted to charge the king's evidence with particular 
crimes | | a 72 ive. 234 
he priſoner proves that fir Robert Cotton, mr. Ogi, and himſelf, were 
none of them at his houſe when the king's evidence depoſed _ ie 
'% 5 | Ha. | . ; iv. 2 7 C. 
Mr. ſolicitor-genefal Finch ſums up the evidence rs 5 243 
Ai not uſual for the high ſteward to repeat, or obſerve upon, the evi- 
nce 1 : "4 [ f | » 4 Iv. 
"One witneſs who ſwears directly to the treaſon, and another to a cir- 
ande, affirmed to be two witneſſes in Jaw iv. 246. See vi. 427 | 
* The prifoner is acquitted | | 1 5 iv. 246. v. 204 
Ie Delamere the only perſon who eſcaped in à trial of treaſon, where 
there was a deſign againſt his life; and if he. had not had witneſſes 
Nie proved the perſons mentioned to be with bim at the place and 
wo ors againſt him, to be in other places, his dentab would not have 


WK: | 


| 
þ 


] 


E X. 


ſerved his turn; or had he been tried by a jury of commoners packed, 
as in reign of Fac. II. they uſually were, he had not eſcaped iv. 172 
DE LA POLE MICHAEL See vi. 566. SUFFOLK 
4 a ar] of. 8 1. | 
DELMANHOY. Sce CRISPE Sir NICHOLAS. 
* DEMURRE R. See PLEA and PLEADINGS, 
 OENEN NATHINEEDR. 


John Meriam, and Richard Britton; their trials for a conſpiracy and aſ- 


fault on mr. Colepeper, 1703-4 viii. 178 
The indiftment againſt them | viii. 178 
Mr. ſerjeant Darnell opens the evidence viii. 179 
Mr. Colepeper's evidence 1 
Sir Jacob Banks ordered by the queen to be proſecuted, for ſtriking mr, 

Colepeper at Windſor viii. 180 
Sir George Rook challenges mr. Colepeper, and they agree to meet on the 

coaſt of Holland EE, viii. 181 
Mr, Denew aſſaults mr. Colepeper viii. 182 
Other evidence for the queen viii. 185 
Mr. Wells tor the defendants 3 viii. 189 
Several lords called to the defendants characters 3 viii. 191 


Merriam found not guilty ; Britton not guilty of the conſpiracy and af 
ſault, but gfiilty as to the reſt ; Denew not guilty of the conſpiracy, but 


guilty of the reſt of the indictment | viii. 194 
Denew tined two hundred 5 Britton one hundred pounds viii. 195 
DEN HA M, Sir 70 H N, Baron of the Exchequer, 


His opinion, with his reaſons, for Hampden, in the cauſe of thip-money, 


4 1. 
DENISON, Sir THOMAS, Juſtige B. R. : 

Was free from connections and ambitions of every Elnd. , Ni. 358 
| DENTON ALEXKANDER; | | 

Ordered into cuſtody, for pleading on return of hab. corp. on parliamen- 
tary commitment | viii. 1. 

Writ of hab. corp. ſerved on ſerjeant at arms, on behalf of mr. Denton, io 

bring him before the lord keeper  ,, viii. 142 

His argument on hab. corp. brought by the Ajleſtury men 

* DEPOSITION S. See EVIDENCE, 

DERBEL HAENRT STLHNLEY Earl of, $14 

His proceſſion as Jord high ſtewardof England on the trial of Philip Howard, 

carl of Arundel . 104. xi. 27 
*DERWENTWATER, F AMES Karl of, | 

* Proccedings on an impeachment of high- treaſon againſt him, Milliam lord 

IWidd: ington, William earl of Nitſiſdule, Robert earl of Carnwarth, Wil. 

liam viſcount Kenmure, and William lord Nairn, 1715. 2 Geo, I. vi. 1 

* Mr. Lechmere's ſpeech in the houſe of commons upon his motion for 

the impeachment vi. I 


* 


* They are impeached, with George ear! Mintoun, and articles fent up 


vi. 
* All plead guilty, except the earl of IVintoun vi. F 
* The king's commiſſion, appointing Milliam lord Cowper lord hig 
ſteward 1 vi. co 
* The articles read OG vi. 6 
* Earl of Derwentwater's anſwet vi. 8 
* Lord I/iddrington's anſwer vi. 9 
* Earl of N:th./aale's anſwer vi. 10 
* Lord Nairr's petition Vi it 
* Earl of Derwentwater's ſpeech | vi. 44 
» Lord Middrington's ſpeech vi. 12 
* Earl of Mithiſdal''s ſpeech vi. 13 
* Earl of Carnwarib's ſpeech | vi. 1 
* Lord Kenmure's ſpeech, vi. 14 
* Lord Nairn's ſpeech | vi. 14 
* Lord high ſteward's ſpeech before judgment vi. 1 
Sentence paſſed upon them, as in caſes of high-treaſon vi. 1 
* Earl of Derwentwater's dy ing ſpeech -'* wv a0 
He is beheaded, with the lord Kenmure vi. 17 
DEVIL. 


Whether the devil can enable 4 mah to faſt beyond the time nature 


allows 8 5 * 7 
BEVONSHIRZE, WILLIAM. Earl of | 
His caſe, on information in B. R. A. D. 1087, for aſſaulting colonel Cul- 


pepper in the king's palace Xi. 133 
Occaſion of the aſſault | | 3 5 l = 
Obliged to give bail for his appearance in B, R, xl. 13 
His appearance recorded ' Xi. 1 


The earl pleads to the information his privilege as a peer bf Englan 


. xi. 133 
This plea is over- ruled 3 i. 133 
He pleads guilty to the information xi. 133 


Is fined 30,0001.' and committed till paid , xi. 17 


7 


Argument to fhewg that the earl's ples of privilege ought not to 148 


been over- ruled | 
That the fine was exceſſive Xi. 133, 134 
That the commitment was illegal CREDITED 
Proceedings in the houſe of 8 3 1 the Revolution 


l, 133, 134 


Extracts. ſrom lord Clarendon's diar | | 2 


. 1 933 
| | - s 5 r . 2 ** 
* DIGBY, Sir BUBRARD i. 244. Sed WINTER RO- 


| . % BERT; & al. | 
DIGEST of: the L AW concerning 


DIBBLS 
An extract from that publication | EO 


F Ai. 
* DISABILITY, Sce WITNESS: SJ. 
E Nele 1 PR 
Diftringas ay after return of venire, à diſcontinuance |: . . 
12 this — 0 


6 V. 14. See DI 
5 


viii. 159 


XI. 135 OE 
| Archbiſhop Ziud's diary was printed in folio, and given to i a 


WRC; 2 
5180 925 E, ol T See ARNOLD EDWARD. 


WILLIAM, Efq. 
His trial for high 1 tar 1685 | vii, 611 
8 Evidence of his having, printed the duke of Monnout's 2 3 
vii. 611 
His h at his execution vii. 611 
DISPENSING POWER, Ses iv. 299. ix. 292. Xi. 91. n. 
Diſpenſing with the 7% and penal laws, was as miſchievous - Illegal 
iv. 166, 172 
Eleven judges agree to the diſpenſing power vii. 616, See v. 747 
a the penalty Derfeired upon a penal ſtatute, be given to the poor of the 
"pariſh where the offence is committed, the king cannot diſpenſe with 
dhe y nalty for that offence, becauſe the poor have an intereſt therein; 


dut if the penalty be given part to the king, and part to the poor, the 


king may diſpenſe with his own part, but not with the part of the 
poor i. 662. See ATKYNS Sir ROBERT. ATWOOD WILLIAM. 


* BISHOPS the SEVEN, their Trial, iv. 304. HALES Sir ED- 


| WARD. 

DISTRINGAS. 
Diftringss teſted day after return of venire, diſcontinuance of proceſs, 
Aud not amendable in a criminal caſe, © iv. 568, 569, 570, 571. See 


WRITS. 
DIVO R C . 
A verdict at law, a previous ſtep neceſſary in order to obtain a Artes in 
parliament viii. 35. n. See v. 239 


Whether divorce for impotency authorizes a ſecond marriage x. 23. Ap. 
Queen Anna Boleyn's divorce and attainder for adulter ” contradior 
Xi. 12. See ADULTERY. CRIMINAL CONVERSATIO 
ESSEX, ROBERT Earl of, and Lady FRANCES his Counteſs. 
* HOWARD, Lady FRANCES, Counteſs of ESSEX, and RO- 
BERT Earl of i. 315. NORFOLK, HENRY Duke of, and Lady 
MARY MORD NT, his Ducheſs. 
 .DODD, SAMUEL, | 
His ſpeech on the bill of divorce between Henry Howard, duke of Nor- 
Full, and lady Mury Mordaunt his ducheſs, in the houſe of commons 
V. 2 
His argument in defence of doctor Sacheverel, on the firſt article - bis 


impeachment before the lords, for preaching kedirioully V. 717 
As to the ſecond article v. 752 
As to the third article v. 762, 763] 
As to the fourth article 


 DODDERIDGE, Sir FOHN, 
His ſpeech, when. one of the juſtices of the court of King's=Bench, 


to the houſe of lords, for remanding four gentlemen on their habeas | | 


7 corpus, who were committed for refuſing to pay the loan to king Charles 


the Firſt vii. 185, 186 
| DOLBEN, Sir GILBERT, 


His ſpeech i in the caſe of _ and Mpite 


; viii. 119 | - 
DOLBEN, Sir WILLIAM, J. B. R. 


Declines giving his opinion on earl Danby's caſe, who moved, on com- | 
i. 754 | 


mitment by lords, to be bailed | 
Refuſed to bail his lordſhip ii. 760 | 


Shews the reaſonableneſs of making ſtatute 27th A ioding: 2. andof | 
ii. r018 | 


putting it in force at that time 
Made a ſpeech as recorder of London, previous to B. Harris's trial it. 1037 
Doubted whether the plea of Fitzharris, to ouſt court of juriſdiction, 
was ſufficient iii. 261 
On the trial of lord Gray, for ſeducing, carrying away, and adulterouſly | 


ſolieiting lady Henrietta Berkley, fir William held, no court of juſtice | 


could diſpoſe of a man's wife; and queſtioned whether the court had 
power to commit à peer on an homine replegiando « iii. 544 
He - e the Jurp on the trial of ſir Miles Stapleton, baronet, for trea- 
iii. 
Directs the ury, on the trial of Towyng and EV for 70 % 
| iii. 
Examined on Oates's trial for perjury iv. 1 
His charge to the jury on the trial of Jobn c =: iv. 509 
What was declared by him in Xing - Bench court, concerning the many 
libellous pamphlets publiſhed in 16; 18 Car. II. viii. 457. dee 
ANDERSON LIONEL, TASBORD H JOHN. 
.,*F DONN, HENRY i. 128. See BABINGTON, & al. 
. | DORMER, ROBERT, 
His f peech before giving the evidence on the trial of Elizabeth Culler, for 
ali iti. 91 
His parliamentary ſpeech relative to Amy and Mbit vili. 108, 8 
Juſtice.of the Common Pleas, his argument in the Prince s caſe xi. 295, 


| Di , 296, 299 

| XI. 300, 302 
o 

| His ſpeech. on cenſuring and ſentencing William Proms and others, in 
Far chamber, for writing Hiftriomaſtix d 2 

* Characterizes Catherine queen to Car, I. WES! 7 i. 420 

Parliament reſolve, that warrant under his hand. for impriſonment of 

r nd, is illegal i. 504 

RSLAUS. See WHITFORD Sir PAUL. 

- DOUBLE TOM, W the Country; or, the true Picture of 

a n 

WT - * falſe, ſcandalous, and tending . diſturd the peace of — 

: Wo. Ee in «4 g vii. 0 

hy 7509 „ f R. $1MOM n 29. See TWYN, K alc. 
*# DOWN E $, BA 0 r 396. Sew REGICIDES: 


eee digt zuchor bf a book entitled, e The Hiſtory c of the 1. 


laft Parliament, „e 1700,” 


x il 4 "© As 


B 


Ve 775 | 


1 His ial on information in nature of qyo warrants, by the king's attorney 


| D R O WNI NG. 
7 TH | PHILIP. | 

DRUNKENNESS. 

The bow reputes a drunkard voluntarius dzmon, and he is not at all the leſs 

excuſable for committing a crime il. 


DUCK, ARTHUR. See REA Lord. 
DUDLEY, Sir TVD RE I, see GATES Sir JOHN. 
DUDLEY, EDMUND, Eſq. 
His trial for treaſon, at Guildhall, London, Fuly 16, 1509, 1 Hen, VIII, 
xi. 


Is committed to the Tower xi. 
Accuſed in general for endeavouring to ſubvert the government Xi, 2, 
See vii. 488. xi. 45 
Found guilty x £44. 3,4 
His head ſtruck off 4+ See xi, 45 
_ DUDLEY, JOHN. ' Ser NORTHUMBERLAND Duke of, 
In a ſet duel, there are mutual paſſes made between the combatants , yet 
if there be original malice between the parties, it is not the interchange 
of blows will make an alteration, or be any mitigation of the offence of 
killing ix. 63. By Holt, ch. j. 
If two be fighting a duel, though upon malice prepenſe, and one comes 
and takes part with bim who he thinks may have the diſadvantage i in 
the combat, or that he is moſt affected to, not knowing of the malice, it 
is but manſlaughter ix. 65. * See MURD&R, 
D UNNING, FO HAN. See KINGSTON Ducheſs Dowager of, 


DURESS. 
A man dies by it, it is murder in the gaoler | ix, 177 
DYER, Sr FAMES. | 
A perſon was puniſhed for depraving the good judge fir James Dyer 
vii. 118 


Famous Dyer gave judgment in C. B. which was reverſed in B. R. yet 
he diſcharged his conſcience, and the reverſal indicated no injuſtice in 


the judge vii. 109 
E. 
F | 
| bd EARL, Sir WALTER, 
Impriſoned for not ſubſcribing to a loan, brings his hab. corp. vii. 114. 


See DARNEL Sir THOMAS. 

* EARLES, FOHN, ii. 585. See MESSENGER, & al. 
EAST INDIA COMPANY. See MONOPOLIES. 
'ECCLESIASTICAL AFFAIRS. See COMPTON HENRY. 
ECCLESIASTICAL COURTS. 

The excellency of the Engl laws is not to be found in them 

Em. Pref. iii. 
When the diſtinction of eccleſiaſtical and piritusl cauſes, from civil and 
temporal cauſes, began in the world xi. 74. See APPEAL, CON- 
VOCATION. 
* E DMONDSTON, PAT R ICK v. 634 See STIRLING 
- TFAMES, & al. 
E D UC AT ION. See ROYAL FAMILY. 
| EDWARD the FIRST. 
King Edward the firſt oppoſed the pope's uſurpation xi. 73 
EDWARD te SECON D. | 
1 the ſecond ſuffered the pope to uſurp after Eduard the firſt's op- 


poſition Ki. 94 
EDWARD the THIRD. 
This king reſiſted the uſurpation of the pope Xi. 74 
EDWARD the SIXT H. 
The commons had no journals before his reign _ „ 54. n. 
EGAN, JAMES. See MACDANIEL STEPHEN. & al, 
EGERTON, THOMAS, Solicitor General, 


When made attorney- general 

EGERTON, THOMAS Lord, Lord-keeper, 
| His declaration on trial of the earls of Ex and Southampton, for treaſon, 
* Xl i. 200. See ABINGTON EDWARD. ELLES- 


- EJECTMEN T. See /r Lady. NE AI THOMAS, 
ELECTION OF MEMBERS OF PARLIAMENT. See 
PARLIAMENTARY ELECTION, ©» 
ELIZABET E, Queen, 

A noble ſaying applauded by her, concerning diſreſpectful words ſpoken 
of princes i. 197 


i. 194 


principal judge, viz. * That he would never allow that queen £/24- 
bub ſhould be a ſtatute queen, but a common law queen xi. $80 
The prerogative grew arbitrary, and encreaſed very faſt towards the end 
of this queen's reign «+ Xi. 31 
The famous ſaying of green, Elizabeth beſt explains the words for the 
king, in the opinion of fir John Hatules; for the lord Burltigh, ſeeing 
fir cward Coke, the then ee, coming towards her, he (aid, 
Here is your attorney-general, qui pro domind regind fequitur. Nay, 
ſays ſhe, 1! have the words altered, for it ſhall be, gui pro domind Vi 


ria uitur iv. 176. Em. Pref. i. 
1 ELOQUENCE. 7 


This colleion of trials affords many inſtancey of eloquence Em. Pref. i 1. 
ALLES, RICHARD 


By — him, to ſhe by what authority he claims to be mayor of Ne 
at the relation of B. Mann, at  Maiiſtone allizes, Aug. 6, 17341 
- before lord chief juſtice Eyre ' x. 127. Ab: 
Mr. Knowler opens the information, and acquaints the; jury, that the ficlt 


| 05 5 EF vii. 
ee e and doctor eee. prok- 
2 8 1 U 


eee try, is, wherder Richard Elles was one of the We 


See COWPER ENR. STANDFSIELD 


He was a gentleman of birth, and ſpeaker of the parliament houſe xi. 4 


Lord Bacon remembered for the efficacy of the phraſe, what was ſaid by a 
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His argum 


b 
* 1 * 4 * 
45 


"bf New: Romney in manner and form as alledged by his plea; and 2. 


mayor i Xx. 128. Ap. 
degeant Darnell, for the defendant, complains of the art uſed againſt * 
T1 X. 129, . 
Mr. ſerjeant Baynes, on the ſame ſide, mentions this formation — 
granted by the court of Aing':- Bench, to be tried on five iſſues 
1 | x. 129. Ap. 
Debate about what is a jurat x. 129. Ap. 
Corporation books produced and read Xx. 130. Ap. 
Liſt of voters at the election of mayor x. 130. Ap. 
Mer. Marſb's objections to the evidence X. 131. Ap, 
Mr, Lacy ſtates the iſſue to be tried ; X. 131. Ap. 
Lord chief juſtice Eyre and Mr. Papillon had a diſpute, whether the ſliort- 
hand writer ſhould take notes X. 132. Ap. 
Mr. Papillon ſays he ordered him, but his lordſhip might do as he wore 
ws. | Xx. 132. Ap. 
Chief juſtice then bid him go on x. 132. Ap. 
Several witneſſes examined | x. 132. Ap. 
Mr. ſerjeant Darnoll, in ſupport of the election x. 134. 0 p. 
* p 


Mr. ſerjeant Bayn-s, on fame fide 35. Ap. 
Mr Mei be faved 


ſþ mentions a point of law, which he deſired might 


Mr. Lary againſt it- x. 130. Ap. 
Mr. Smith on the ſame ſide x. 136. Ap. 
Lord chief juſtice ſtates the queſtion to the jury, who find for the de- 


fendant | 


Mr. ſerjeant Darnell, on the next iſſue, that he was not duly ſworn 


x. 136. Ap. 


Feidence relating to it af x. 136, Ap. 
A man is guilty of perjury, if a clerk will adminiſter an oath when a court 


*forbid him | ; X. 137. Ap. 
Lord chief juſtice ſtates the queſtion on this iſſue to the jury, who find 
ſor the king x. 138. Ap. 
"ELLESMERE, THOMAS, Lord Chancellor, 
His proceſſion, as lord high ſteward of England, to the trial of the counteſs 
of Samer ſet i. 349 
His charge to the peers on the trial of the earl of Somerſet i. 351 
His grace's directions to the king's counſel By i. 351 
His addreſs to the counteſs on paſſing ſentence of death on her i. 352 
His addreſs to the earl on his arraignment i. 352 
Paſſes ſentence of death on him i. 305 
His ſpeech in the Exchequer-chamber in the caſe of the prfinati xi. 97 


He ſays, that power and might of ſome potent perſons oppreſſed juſtice 


I THOMAS. | 
*"ELLIOT, EDMUND, iv. 410. See GRAHAM Sir 
ICHARD. RBRESTON Lord. 

5 . . ä 

Proceedings againſt him, Denzil Halles, and Benjamin Valentine, eſqrs. 
for ſeditious ſpeeches in parliament | 
The words for which the information was brought 
They plead to the juriſdiction, and the attorney-genera] demurs vii. 242 


.. out of parliament Vii. 242 
That the king cannot adjourn the houſe by verbal meſſage, ſo no con- 
. it 


vii. 24 
vii. 24 8 


5 | 3 | 24 
Defendants impriſoned during the king's pleaſure ; fir Zohn Elliot fined 
; Halle 1000 marks, and mr. 249 


Vil. 


Nee thouſand pounds awarded to each for his damages vil, 251 
The judgment reſolved illegal 75 VII. 251 
The information, plea, and demurrer, and writs of error Ee 


KReverſed by the lords vii. 259 


”* court of King's-Bench in the cauſe of fir Samuel Barnardifton and fir Mil. 


| 42 Vil. 431 
| *ELWES, Sir FERPF TS, 


A 


| 1 His trial as acceſſary before the fact to the murder of ſir Thomas 1 470 


I. 341 


"teaſed, the concealing of ſuch ſul picion would not make him acceſlary 


WT + EMBA Ss AD OR. See AMBASSADOR. 
5 8 E MLT N., $O0LLOM, Counſellor at Law, _ 


© Was editor of Hals, Hi/t; Flac. Ci. and of State Trials, b Volumes, folio | 
. that edition 


. 400; n. | 


© dition, 1742 ; and of the adinirable preface prefixed to 


K * 
* p 
- 
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Mr. Maſon for the defendants, that the ſpeeches contained matter of ac- 
cuſation againſt ſome great peers of the realm, therefore not cognizable 


249 


Large ads i. 342 
ſuſpeR a . of poiſoning the de- 
l 


5 


"Whether the major part of the jurats and commonalty did chuſe him | 


X. 135. Ap. | 


x. 130. Ap. | 


and faithful judges, in Richard the ſecond's time, for expounding the 
laws ſoundly and truely xi. 99. See Vil. 238.  EGERTON | 


vii. 242 


vii. 242 
| . 


before the fact 151 i. 343 
| + ® Franklin's confeſſion read againſt him i. 344 

ge is convicted, and ſentence paſſed 1.344 

His execution b is 344 


. Xx 


His opinion on the cafe of Elizabeth Canning 


| KX. 406, 407 
THOMAS, Knight, 9 


E MPS ON, Sir 


His trial for high- treaſon, at Guildhall, London, Oct. 1, 1509; t Hen. VIII. 
| | Teh aa xi. 
His ſpeech to the counſel xi. 
Anſwer to it xi. 3 
Reported to be a ſieve-maker's ſon xi. 3 
He is committed to the Tier Xi. 3 


Accuſed in general for endeavouring to ſubvert the government xi. 3. 

See vii. 488. xi. 45. | Y 
Found guilty . < 
His head ſtruck off | Xi, 4. See Xi. 45 
ENEMIES. 


Where the ſubjects of a foreign prince ſhill be deemed enemies, though 

the prince himlelf be in amity with this crown le 115. v. 34 

* Lawful for private men to arm themſelves to oppoſe àa common enemy 
5 | li. 

* What ſhall be conſtrued an adhering to the 24 enemies i. 1 = 
ENGLESHTIRE. | 

The law called © Engleſtire explained Ix, 61 

EE NWS 0a 7 ] 

All law proceedings muſt be in the Engl; language, and wrote in a com- 

mon legible hand and character, and in words at length Em. Pref. vii. n. 
"© RO USE TFT on JURY. | Fl 

ENTICR, FO HAN, Clerk, FO 
Againſt Nathan Car! ington and three others, meſſengers, in ordinary to the 


Damages found, and laſt iſſue forplaintiff xi. 314 
| Arguments on ſpecial verdict by ſerjeant Leigh and Glynn, counſel for 

plaintiff xi. 314 
Arguments thereon by Burland and Nares, king's ſerjeants, counſel for 
däefendants | 1 Xi, 315 

Replication of counſel for plaintiff xi. 315 
; Obſervations of the lord chief juſtice xi. 315, 316 
Arguments of counſel for the defendants on the ſecond argument xi, 316 


| | Argument of lord chief juſtice Camden, on delivering the judgment of the 


xi, 316 
xi. 316 


court . 


Judgment for plaintiff 


g | | a 
Envy properly is a repining or being grieved at the happineſs and proſpe- 


rity of another. By Holl, chief juſtice ix. 63 
No writ of error but in parliament, till ſtat. 27 Elix. chap. 8. . 553 


Writ of error in treaſon * vi. 42. Ap. 
If error be committed in the proceedings on the trial of a peer in the court 
of the lord high ſteward, they ſhall be reverſed by error in the court of 
King's- Bench | 
Why writs of error lie in B. R. of England, to reverſe erroneous judg- 
ments in the courts and parliament of Ireland viii. 
Writ of error for the reverſal of a judgment in felony or treaſon, is the 
right of the — and ought to be granted at his deſire, and is not an 
act of grate or favour, to be denied or granted at pleaſure iii. 986 
Error lies not in proceedings on habeas corpus _ vii. 157 
' Error lies from B. R. to parliament, only for error in point of law, not in 
matter of fadt | | viii. 62 
Error lies in the King's-Bench in England to reverſe a writ of error in par- 
liament in Jreland i. 664. Xi. 93. See ASHBY and HI. 


LEACH DRYDEN. 


judgment His 752 

Le ESCAPE 8 

Bringing up witneſſes in execution is an eſcape IDES YE * 

Priſoner not to be ſhackled, but for fear of eſca .\ Em Pref, xv. 

Royal licence for priſoner in execution for debt, _ a man very neceſ- 
t 


| , ſary for war, to go for defence of a place, held by all the judges not gvod 
.- "a3 88 EX, ARTHUR Earl of, 

His death in the Tower; See BRADDON, + | 

ESA 


* 


king, court of C. B. Micb. Term, 6 Geo. III. 1765 Xi, 313 
Treſpaſs for breaking and entering plaintiff's houſe, &c. Xi. 313 
Special juſtification under the warrant of the ſecretary of ſtate xi. 313 

Replication of his own wrong f | Xi, 317 

Special. verdict xi. 313 

Information before a juſtice of peace | xi. 314. 
Secretary of ſtate's warrant to take plaintiff and his books and papers 
. | Xl, 31 
Delivered to defendants to be executed, who did execute the ſame e 

a conſtable | e Ki. 314 
They carried the books and papers to the law clerk, a juſtice of peace 
| | xi. 31 
Like warrants have iſſued ſince the Revolution xi. 8 
No demand made by plaintiff of copy of warrant xi. 314. 
No action brought within ſix months xi. 314 
Concluſion of ſpecial verdict xi. 314 


vii. 248 


Attainder of treaſon reverſed for error in omitting words in the entry of the | 


i. 530, 531. See PRISONERS: 


ROBERT Earl of, and H E VA Eatof 


* Their trial for high-treaſon in conſpiring the deſtruction of the queen, 
and raiſing an infurrection, Feb. 19, 1600, 43 Elia. SOT 7 197 

* No challenge to a peer 5 et, So | I. 198, 
9% V i. 198. 
Sir Edward Cote, attorney. general, aggravates the charge I. 199, 
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nne of the priſoner 8 ſign to ſurpriſe i the ch take the 10 owery |. 


5 nes . 202 
5 's and 8 n to the ſame elfect 175 wx 203 | 
2 deſigns to call a parliament 1. 203 
* And to by altered the pen | \ 13s . 203 
* FT. bs pretence that England was ſold to the nn | 20 
Elzer charges ſir Robert Cecil with ſaying, that none but the infanta o 


. Spam had a right to the crown of England 3. MRO which enſues a ſevere 


© expoltulation between them , i» 205 
* The earls conclude their defence OP: i. 20 | 
* The terms E ſurrendered upon BY i. 207 | 
8 * The Jadges deliver their opinion t to the N after W e 2. 
1. 2 
* The priſone 12 are convictel „0 
7 Sentence paſſed X i. 208 
* Earl of Effx's.execution. i. 208 | 
SS K. ROBERT Earl of, and his Wife, | 
* „There divorce i. 315. . 4. Ap, See HOWVARD lady FRANCES. | 


ESTOPPEL 
Whats a deed operates by way of eſtoppel, and the; jury find it prot in a 
ſpecial verdict, it who e as an e x. 433. See 
_ PLEA: and PLEADINGS | 
FEY1D-E..N C E. 
* Depoktions of a perſon. abſent read in 9 in a capital caſe 


i. 172 
* Contra bo v. 118 | 
» Ci rcumſtantial evidence allowed as good proof opal a puritan wg ol 

Rs 
* Urged i in like manner by fir Edward Cole apainſt ſir Walter Raleig 

i, 220 

* Allowed ial "ED" by the court againſt a popiſh prieſt ii. 997 


0 * Verbal confeſſions of criminals 1 be offered as evidence againſt them 
ii. 1005 

* A lettet read in evidence that was neither written to or by the priſoner 
li. 714 

* A popiſh prieſt performing the function of a prieſt, evidence of his 
being in orders . „ 80s; 962, 966 
* 'A (olemn reſolution, that i in a caſe of treaſon there muſt be two witneſſes 
believed by the jury iii. 56 


* What was ſworn againſt a criminal at the trial 11. another, ought not | 


to be given in evidence againſt him . 863. v. 73, 118 
* Evidence given that had no relation to the rider in particular, 
but only to the plot in general iii. 109, 798 
* Letters or or certificates on a priſoner's behalf cannot be read.as evidence 


In caſe one witneſs 
ther, it is good proof in either ii. 366 
* Two witneſſes to every overt · ac not neceſſary iii. 419 | 
*The hand-writing of..a criminal proved, by comparing it with other 
writings of his; and by the witneſſes 2 they believed it to be the 
riſoner's band zi. 802. 

Jail cannot be a witneſs for his principal 
* * What the defendant has ſaid, no evidence for him : 
* In an indictment for forgery, another 1 was not allowed to be | 
iven in evidence in. 844 
trial printed by authority no evidence iv. 29,153 


Ii. 


842 


done at another trial, he ought to produce the r _ Iv. 41 
* A narrative [worn in the houſe of peers admittell in evidence: - iv. 46 
*The journals of the lords and commons, votes, and addreſſes} given in 

evidence iii. 152. iv. 376, 388 
* All people ſhall be. allowed copies of lach records as may be evidence 

for them iv. 417 
* + Treafonable papers found on a perſon, the 3 jury may from the-circum- 


ſtances judge of the Jar being oy” to 8 delign, ö there be 
4814 


no direct evidenee of it iv. 
Evidence may be giyen of ſocts done before or after the time laid in the 
:: 44 indictment, ſo it be before the indictment preferred ili. 304. iv. 569 

No exception can be made to the proof after verdictt ivy. 596 
_ ®. Evidence may be given of treaſun committed in another county than 
that where the indictment is found  _ 
No evidence ought to be given without firſt opening it iv: 692. ix. 385 

* 50 erm, prove e, it is ſufficient for the grand jury to kad? the 

bill In. 41g. v. 3 


No evidence ought to be given in capital caſes, but | in the priſoner's 


eſence v. 83, 118 
hether there ought not to be as full evidence on a bill of attainder as 

in other caſes ? v. 114 124, 132 
The ſame evidence required on impeachments as in inferior*courts | 
v. 119 


* Nori ems ought to be given of an overt- act not bie in the indi | 


ment, unleſs it tend to prove ſome overt- act that is laid in the indict- 
ment Ivy. 691, 697. v. 22 


* No evidence ought to be given of the contents of a 1282 unleſs the 


Jetter be produced \ 2 ive 194. „ 31 
* "The examination of a criminal before: a magiſtrate given in evidence 
int him at his trial WIND IH ic I 

* The grand jury may not ſend for other evidence than i is produced on the- 


art of the kin . 4 
* Phe actions 1 another given in evidence againlt the defendany v. 488 


Evidence given of facts done after the information exhibite v. 402 
* A printed-proclamation not to be admitted in evidenee v. 570 
* Extrads out of printed books admitted to be given in evidence v. 728 


* Examinations o witneſſes, who might have been produced viva voce, 


/ — 


ii. 1010 
r an overt- act in one . and one in ano- | 


iv. 357 447 | | 
ii. 843 


* Where the priſoner would give in evidence any thing that was ſaid or 


iii. 403. iv. 639, 640 ja 


8 . in evidence e r n e Ou "I'S 347. Sentence in ſpiritual caurt againſt. a marriage in 


* . takeh i in aridther. coutt where they. ſhall be fead ig ee. 
dence ii. 945. 152 
* Examination of a witneſs withdrawn read in 1 ay an 4 Ciimj. 
nal Wo 490+. v. (8 
* Examination of a witnel before the coroner read at the oo againſt the 
feier though the witneſs gave his evidence vi vice in court is. 830 
In what caſes a juror may be examined by the priſoner Iv. 748 
* If an examination in writing be taken by a juſtice of peace, no <vidency 
.can be given of what paſſed at that examination, ualeſs the wang be 
roduced vi. 203 
* The confeſſion of a priſoner can only affect himſelf, and not any pern 
joined with him in-the accuſation iii. 474. i. 195. vi. 218 


* xaminations of others and of priſoner. read againſt him ;. 330. 
Examination not ſigned by party adjudged evidence againſt a chin 10 7 
ſon | 1. 218 

|. Wife's actions given in evidence againſt her huſband. i. - 36 


An old prophecy given in evidence 
| Wife may be a witneſs againſt her huſband i in rape; fo reſolved i I, 505 

but not otherwiſe 476 
Examinations taken without oath, unleſs of the Pony to be tried, MG 

be uſed ; ſa ruled by all the judges _ I. 388: Sce i. 350. 
Earl Semerſet s petition to the king, read in evidence againſt him on hig 

trial i. 208 
* Perſons convicted on circumſtantial evidence. i. 182. ii. 968. 1 1 
One witneſs, with concurring circumſtances, fuffcient in trealon ji, 8 
2 Hearſay not to be admitted in evidence ii. 279. iii. 757, 841, 883. 


vi. 414, 415, 475, (44 


* Admitted i. 222. li. 251, 387, 881. iii. 98. vi. 80 

Hearſay evidence admitted for the king, but nöt for the priſoner iii, 7 8, 
2 

Hearſay evidence adwitted to confirm another's teſtimony iv 40 


A peer may give evidence, though a judge in the cauſe | iii. 141 
Any act diſcovering imagination to depoſe, deſtroy, or impriſon the king, 
is evidence of compaſſing his death iii. 817. See TREASON, 
Juſtices who took examination of priſoners, not allowed to read cxami- 
nation as evidence iii. 474, 470 
Votes of the houſe of commons no evidence | iv. 
Examination of witneſs before privy council, ſhewn him to refreſh his 


memory at the trial iii. 478 
Any thing under the great ſeal js evidence. iv. 335 
Rules of evidence diſpenſed with by court and counfel Hi, 842, 843 
A printed hiſtory is no evidence in a court of law vii. 601 


No authority that any thing ſhould be permitted to be given in evidence 
on the trial of civil matters, which ſhould not be n to be given 
in evidence in trraſon iv. 194 
Indictment muſt expreſs, that party publiſhed — in order to giveit 
in evidence in treaſon _ 5 Iv. 197 
When books, papers, writings, deeds, - letters, or any written or printed 
matters are read in evidence, they ſhould de wholly and not partially 
read iv, 198, 202 
t Examination of priſoner read in evidence againſt him on trial iv. 135. 
Of all evidence, the finding of papers in party's poſſeſſion, the weakeſt 
I, 182 
Papers found in cuſtody of party accuſed, fead in evidence as overt act 
of treaſon he is charged with, Fee Forts 9 Xs 77+ 
Circumftantial evidence admitted of high-treaſon in Scetland iv. 295 
Though examinations ire no evidence againſt any but the examinant, 
they are not yet to be ſuppreſſed, becaule naming others; but ought to 
be read, with above caution to jury | iii. 474. f. 
Lord chancellor Cowper's ſpeech; where evidence depended on circum- 
ſtances x. 56 
Evidence admitted of what was done after information exhibited v. 492 
Ts convict a perſon upon the evidence of probabiljcies, in capital mat- 
wh eſpecially in * is moſt dangerous and unwarrantable | 
| iv. 204 
Bare opinion, no proof iii. 757. See "WITNESSES. 
The nature and weight of the evidence of chara@er Vili. 246 
On plea of the Katute of limitations of actions, lord Holt ſaid, matters 
before ſix years may be given in eyidence, to explain occurrences 
| ſince, but to ns other purpoſe” ” FW 44 
pavers the evidence of London Gazettes 
Priſoner may give in evidence what was ſworn at 


another trial in bis 
defence 


74 
Likeneſs of hands no evidence of a man's hand-writing in Ji 
caſes iv. 342. v. 79, See SIDNEY. 


One unn be produced, yo evidence owght to be given of contents 
theres v. 31 
Examination taken by juſtices of peace as entered in lords jouroq, * 
as evidence for priſoner Mi. 156 
Perſons congicted on preſumptive evidence in inferior courts v, 115 
Care of legiflatut to no put poſe 11 in ane 3 two e if bill may 

attaint upon one on "05-226. 
No two nations agree in manner of proof v. 120 
Evidence may be legal in partiament, thit is not fo in ccurts below 

CHER oF | 

N Lecter though not. particularly laid i in To may be given in oY : 

denee to prove high-treaſon . 7 
Violent preſumption, What AY 4, 220. vi. $9 
Improbability not of weight againſt OM een — I» 
Whether what deceaſed 10 on His death-bed, « examination not being 

produced, may be given in evidence? vi. 203+ ix. 108. 3. 504 
How far confeſſion may be given in evidence of treaſon.” | 


. 


ka is not conclutive evidence 


115 
1 8 2 j 


Y., 210. :. 


'Viti. 214.0 | 


+ 


: 4 


1 


tze ſtat. 7 V. III. chap. 3, ſays before jury ſworn 
te. 


ener was taken down from, the; gallows alive ler ang. Set 
WP; 14 broke the rope, 20d fell down. from the gallows, was. 
t 


ion of witneſſes taken by coroner, they being ſince dead ot un- 
whe to travel, upon oath. thereof, and of coroner, that it is the, ſane 


One of the regicides was ot gown alive; for after he was. opened, he 


Without addition or alteration, may be read vii. 4, dee Id; 424 
athination of a witneſs taken by coroner, the former b ing, ae by 

Sans of priſoner, upon proof that witneſs was ſo detained; the ſame 
iy be-read; but oath that all endeavours {iſed to find out ſuch 


D vii. 421. See Id. 424 
The Fing's counſel may privately manage the evidence to the gtand in- 
"queſt, in _ to the 5 — the bill e pa . ii. 302 
ether paper ſigned by priſoner may be read againſt him ix, 702, 70 
15 2 — being given againſt r but ſimilitude of n 
o convict him of wiiting treaſonable Papers, he produced the att for 


erfing Sidneg's, attainder, wherein the legiſlature deelated that com- 


| enfon of hands was not legal evidence in treaſofiz which was read; 
' "and priſoner acyuitted, 488 x. 42. Ap 
If original cotpotatioh book is produced, copy theteof cannot be read 
wo | 142 


0 lay can force evidence out of the owner's tuſtody by proceſs 0 323 


ere adverſary has got poſſeſſion, by force or fraud; of your own proper 
| 4 Maca there is no way to get at it, hut by action xi. 323 
r Bacon obſerved, that evidence was the lanthorn of juſtice i. 352 
A direct ſentenee in a ſuit upon promile of marriage againit the contract, 
J evidence againſt ſuch contract, in an action upon the promiſe for 
damages. So reſolved by. all the Judgts of Englarid l, 361 
Aſentenge of nullity of marriage is concluſive evidence in a perſonal 
""a&jon, againſt 2 defence founded upon a ſuppoſed coyertiire, So re- 
holued by all the judges of Englind . © | d Ki. 481 
Sentence of nullity, and ſentence in affirmance of matriage, concluſive 
evidence on a queſtion of 7 arifing incidentally upon a claim 
to a real eſtate. So 3 y all the judges of England xi. 261 
Sentence in cauſe of jactitation is, upon a title in ejectment, evidence 
ds marriages and fo it is * Pong 5 55 cle 2 
ona ſuppoſed marriage: So reſolved by all thejitdges of England xi. 261: 
dee EXAMINATIONS. OVERT ACT. TREASON. WIT. 
1 7 10. PETE R. See COHRIE Earl of, 
F WY 
Examinations upon oath, before a committee of lords, concerning the 
proſecution of lord Ruſſel, Algernen Sidney, fir Thonias Armſtrong, Hen» 
"Cirnifh, . alderman, &c. viii. 476. See EVIDENCE. POWRI 


' 1177 er der 

3 e, hs 
# To. an indictment ought to be taken before plea pleaded ii, 89. v. 18 
+ Exceptions taken to an indictment, after 5 pleaded iv. 694 
ſhy priſoners ſhould be permitted to make even captious exceptions 
= /' e nt i Bas 
Exceptions to jndictments for treaſon muſk be taken before plea pleaged, 

| v. X 


- 
. 


1 
e * ** 


R, Marquis of, 


Tried by his peers, 2 December 1539, 3oth Henry VIII. xi. 24 
dent to the Tower Oe | Xl, 24 
ccuſed | xi. 24 
egded not guilty | 15 Xi. 25 
Found guilty 1 8 | xi. 25 
udgment | 7 Xi, 25 
is Counteſs attainted for treaſon i. 25 
2 


8 died a natural death 8 by, . xi. 
TAC QUER and EXCHEQUER CHAMBER. © 
Cie of the bankers, in Exchequer | xi. 13 
In Exchequer-chamber 5 | 5 xi. 141 
* aneis Bacon's ſpeech for Colvin (paſtnati cauſe) iti the Eacheguer.- 
, chamber * + n 
word chancellor 7777 ſpeech in ſame cauſe xi. 97. See BAN KERS 
"CASE. BATE | 

1 EX COMMUNICATION. 

Thi puniſhment was formerly gteatly dreaded: but now, from the abuſe 
5 * EK. * E C . 8 
Three gentlemen tried and fined for tampering with a priſoner at the 


| rf lace of execution | 


LS, 8 44 1. 333 
Phe trumpets were ordered to found, to prevent fir Henry Vaiie LT 
"heard on his addrefliog the people on the ſcaffold, ju | revigus to * 
r ; | 11. MI. See ii. 4 


Execution 5 ee i 
Execution Deck, the uſual woos for the execution of pirates v. 18 

| Writ for the execution of fir Jobn Fenwick, in Latin v. 136 
nt account of what paſſed at the execution of fir. Milliam Parkyns and 
tir Fabn Friend, on their eee at T5burn' K. 43. AP» 
Mr. theriff Janſen commended for tefufing the afiſtance of the military 
in the execution of criminals _ Xi. .282 


tor was cut down and bowelled with great cruelty while he was 


3 y ſeized on by executioner, his privities cut off, and his 
8 1 out while he was alive; four others were gare 92 
£Q True & . \ | | 5 21 3» 548” 
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ll | One of the ſhetiff's men; 
itneſs were vain, is not ſufficient to authorize the reading ſuch exa- 


OHN. BATHURST CHARLES. POSTNATL. | 


fi | 5 2 4 3 
fert, he off, | Proceedings in action F him again lieutenant-generdl 
{ "then ripped him open, and togk gut his bowels and heart, and threw. | Mi 

ein into a fire which conſumed them; then be flaſhed his aur duar- 


| Names of che ju 


+ % M 5 X. 


tlons, and deteſting ſuch cruelty, gave expreſs orders for more fivoile: 


| able iſage; and xccordingly other traitors were permitted to hang til 


they were quite dead, before they were cut down and bowelled i. 142, 
e executioner a box on the ear ij. 407, 408 
Ine of orders; brought a regleidez that he ihe 
ſee another who had been juſt cut down, and brought to be quartered ; 
and the-hangman came to him all beſmegred in Vlood; and rubbin 
bs loa hands, together, tauntitigly alked Him How he liked this 
„ 3 eee Yo "7 o 
Execution in diffetent county to that wherein crime was Spez 
de ee | i. 197, 200%, 211; 227. vi. 334. K. 3; 
If priſoner after ſentente paſſed is reſpited, he _ be ture Hh 
virtüe of any warrant from the king; but a new rule muſt be made in 


mounted himſelf; an gave t 


the court of King's Benth for his execution | Fi. 22 

| the 5. of Eher whs not diſpatched till the third ſtroke i. 216 

Nor lord Balmerinb 4 e 
If a man die in executlon, the law Is ſatisfied, and his Ereditor is with- 


out temedy | vi. 
A 59 75 after he had hanged a pretty while, elapt his hands togetien 
aloud three times | 3 | „ „ 
Lord chjef juſtice Treſlian, after being N had his throat &ut i. 13 
A patrigide was thus executed in Scotland ; he was hanged on a gibbet al 
dead; his tongue cut out and burnt upon a ſcaffold; his right hand 
cit off and affe ori a public place; and his Body hung in chains 
1 iv. 
An extraordinary execution of a Etimĩnul by the mob in Stetlend vi. 3 
Ghatles's head would have been brought down, to the block by violence, 
had he not patiehtly ſubmitted 1, 1044. See BEHEADIN g. BURN- 
The execution may vafy from the judgment J. 63; 304. iii. 21. iv. 129; 
Fi. 16. See GRAY lady JANE. OW. RD 22 K, 935 
to Henry VIII. LISL1 lagy ALICIA, MORE fir THOMAS. SA. 
LISBURY counteſs of. STAFFORD lord viſcount. 
| EX ET , Bilhop of, 3 
His letter to the houſe of commons on their debates telating to the li- 
berty of the ſubjet viii 19 
ET ME NC, WILL 4 See MIDDLEMORE HU HRV. 
| ORT ION. 5 
Extortion is taken for any oppreffſon by extort power; or by colour of 
pretence of right - vi. 740. See MACCLESFIELD Earl of, 
EYRE, F AMES, Recorder of LONDON. See WILKES JOHN, 
EYRE; Sir ROBERT, Solicitor General, . 
His ſpeech in maintenance of the firſt article in the impeachment againſt. 
doctor Sachrberel for preiching ſeditiouſſy, and of the inſufficiency of 
the doctor's anſwer thereto 55 v. 669 
His reply to the doctor defence of the chatge contained in the ſaid * | 


ö 1 v. 
A2 I. Sr ROBERT, Juſtice B. R. 
Cenſutes reſolution of judges in dr. Jacheverel a cafe as etfoneous and 


againſt law Vi. 220, 321 
eee in the Prince's caſe "= 26 
| Wa chancellor . Ki. 299 
Sums up evidence on Bambriage's ttial : 1. 155 
A Charge againſt him preſented to the houſe of commons, for perſonally 
vifiting Nane s Bambriage, late warden of the Fledt, while priſoner in 
, Newgate under a commitment of that houſe 7 if, 25 
Honourably cleared e ix. 45 


His opinion on a queſtion againiſt Jou Gibbon, at the ſuit of the Kar ty 

| 7 5 | X. 119. p. 

' Sums up the evidence _ Be 1 x. 120. Ap. 

Ying right of taking notes by a ſhort-hand writer "4 132. Ab. 

States the queſtion to the ur, x. 136, 138. Ap. 
EYRE SAMUEL, Juſtice "Ss 

Attends houſe of lords, and gives his reaſons for receiving plea of Charles 

Knqwler, that he was earl of Banbury, after the reſolution of the _ 

viii. 35 


that he had no title to that * 5 0 
5 ETRES, WILLIAM; Serjeint at Law, 
His ſpeech for Corbet on appeal of murder ix. 168 
Of counſel for Kinnrfin, tried for forgery 'L 


Of counſd for Oneby on arguing ſpecial verdict for murder IN. 
8 ud ment fo the rebels convicted in 1746 1 


Moves in arreſt of judg bel i 
1. That the tefte of Ge commiſſion is not ſet forth in the captiem of the, 
| indi ent. 17 7 71 nah 1558 | 3 4 wed hg 

2. It is not alledged in the indictment, that the ptiſoners were in euſ⸗ 

| tody at the time of the iüdiétment, agreeably"to the words of the at 
y 15%. = Sb Ae: | dre K 3 


4d 8164% Argen 


— —_— — 


of Minerca, firſt in the Commen-Phaty and afterwards in B. R. 4, B. 
1973 and 1746; for falſe impriſoriment'atid baniſhibient xi. 164 
/Names of counlel for Fabrigas © | - 3 
Notes of counſel for M ͤ eee 


FFT 
Mr. ſerjeant Cher ecch on behalf of the plaintiff... 


Evidence on part of the plaintiff *' * 


1. I 
Mr. ſerjeant Davy's ſpeech on behalf of the defendsdht  _K. x 
[Tridenge on pure the gut * 
4 EA Ne . * Ni bad | 2 2 
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53 
. Shrty Srvekee inte eb); ai lord Mobi breit tales yh + 
BY 6553 parrant 2 7 vii.” 454 | 
og Fe Eves a breach'of 9 ar Whotgever aer pear at 

ke Jords houſe, to blech ember of t 
Nie, Abe forges & Für bf” privilege 


fi 


"heb "vl F.cominiohs, & deemed a Tofringer an 


80 ib Stoughton ordered intg altody, for proſecuting in ppp): 7 
Mr. cons during privilege o dee eee Es 


The IBrds declare it their un rivilege to receiv# ahi deter 
- ie CE e d e d an inferior ER? though a c 


r either houſe concerned Vii ſi. 456 
1 


The commons it their undoùbted privilege; that none 4 "te 

17 he ſummoned to attend t| the houſe of a 92908 the 91 0 i |, 
ED Fa pail ir mir. 0 e " . "vi 47 5 

al 0 riſp a ainſt B 0 reporte rom t - journals the 

NPIS 0 816 gal boy, eport "mr ef 458 
cane refuſe to plead, in n Mr. Dalmaboy, was a member of parlia- 

ment eee 
Ordered by the houſe of lords to appear, and plead cog wy vii, 458 
Ordered 25 cuſtody by the Houſe of commons 5 VII. 450 


The lords ccmplain of their commitment as a 1 of cvile e againl 
the houſe'of peers; order them to be ſet at liberty, al forbid” the 
tenant of the Tower, and all keepers af priſons, to detain them vii. 460 


Tue cbunſel arteſted in F by a oor from the ſpeaker, | 


and committed to the W 
A conference with the gd upon that ſubject r A. "vi 460 
Both houſes attend the king, and his ſpeech to them Vi. 46T 
Relolyed, lir .Fobn, Fagg ſhould have the protection of the houſe, in the 

-caſe of his appeal vii. 462 


The lieutenant of the Toter, ſerved with writs of habeas corpus to bring 
beſore the king and his parliament at Meſtminſler the four counſel com- 
mitted, forbid to make any return e enen 

Reſol ved, that the order of the lords for iſſuing the writs of . habeas corpus 

2 is illegal; and that no perſon committed by the commons be made to ap- 
_ pear, and receive any determination in the houſe of peers, during that 


ſeſſion — vii. 462 
The king's ſpeech, and the er prorogued vii. 463 
Lord Shafteſbury* s ſpeech in the houſe of lords © vii. 463 | 


A da ay appainted by the lords for hearing ee s cauſe vii. 466 
Reſo ution of the commons concerning appeals againſt members affixed in 
_ the lobby, W:/tminfter-hall gate, and inns of court and chancery 


BY Ds 4 'vit.<467 
Tr parliament prorogued again ea CE Sas ff X 
roteſtations and reaſons of everal lords, for the Lifſolution of the parlia- 


ment, entered the day the parliament was pror ued. Min 47 
FALKLAND, ted, : 
His ſpeech ; at. preſenting the articles of inipeachinene againſt lord-kbeper 
Finch =. Vile 315 
FALSE IMPRISONMENT. | 


i e of cauſe in action for falſe impriſonment” vi. 50. Ap See 


LEACH DRYDEN, and MONEY, & al. PAPIELON FROM: | 
"and Sir WILLIAM" PRITCHARD. 2. PRISON ER. 
| FALSE RETURN. : 
The court of King 's Bench adjourned a caſe on a falſe return into "the 

oy of commons, frepter difficultatem viii. 98. dee PARLIAMEN= 

ARY ELECTION... . e $4344 
FALSE TOKE $\. ix; 76. See HE HI | 


* PARREL, RICHARD ii. 585. See MESSENGER, & al. 


Hh... Tak Ant, OHN ili. 501. See eee & al. a 

8 FAULCO.NGE RICH 4, We 
is trial at the King Bench for perjury, i vii. 34 
*he indictment for ſwearing before the commiſſioners for compound ing | 
eſtates, that. the lord Craven was with king Ctarles at Breda vil. 343 

That a petition 1 delivered to the faid king, Lg the commonyealth; | 
barbarous and inhuman rebels ooo Wo OV SET 


One of the witneſſes againſt Faulconer es a oma till this feffions = 25 it | 
Another indictment found againſt) him i in ; Middls leſt the W 8 2 


* % . 1 3 


: 99275 
of Faulconer's depoſition 8 and proved to be the ces 225 Ec 


nt votes of confiſcation of the lord Craven's eſtate paſſed eie "246 | 


Proofs of the falſity of Faulconer's depoſition vii. "347 [| 
The original petition preſented at * ( falſely related 1 in Faulconer”s de- 
poſition), produced Vi. 348 
Prooſs 22 the credit of Rantanrrr - - „Vi. 49 
- Faulconer's gefence, that the ſubſtance of his indem 1 was true, 720 
proofs offered of his great ſeryice to the commonwealth”. '\ vii. 
Tee 4 miſtake in What he [wote, Jet not e, nor e ad 
| Abe . ; 352. 
Kr of the counſel againſt VVVVFVAVVV bb ecgh, WY vir. . 


Found 


3 tilt POD) eh . 
2 776 GUY, i. 232 See WINTER, and doe. Conkpin 


in the Powder-Plot.. : | Pt San Boe ; 
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Dee for joining and matching with rebels © * 17 
The only fear that goth excuſe is the pre ent fear of death; and this $6) 
"muſt men all the tim e the party remains with the rebels ij 17 N. 
It'i is incuniberit on ever 7 man that makes fear his defence, to ſhy } 958 
; he W For f fear of eath, and that he 'quitted' the ſervice as ſoon * at 
” co 2 , 
'The enen e does pot tüm the debt abe Gf Penig 1 10 i 


Werder to'cohſitute the crime of robber X. 8 n 
” OHIBR'S'CASE | NE Pay 3 $342,445, See Boy, 


„ E E 8. 512 * 
Obſervations on tofs of WY 65 r 
| Fees to countel' exorbitant and 49 * Em. Pref, i 


* F E 1 0 N v. 4 
* One ee of. felony for r_impughing thi the ere authority in Cauſes 


[i eccleflaſtica 


* The perlon e. 15 body in | ſodomy, held guilty of fart 


* If the king kills a man, 'tis no felopy i in him i = 
PE _ may be tried in any county whither the thief carries the Note! 
265 fa V. v. 
arrying a woman while ſhe -is under a farts; 1 is de- cu * 
perſon marrying her is not the author of the force 1 
Th6ugh the judgment in felony' is always © to be hanged by the ect 
5 Jet the party may be beheaded, fat that is no part of the ſentence iy, | 20. 
ee AUDLEY Lord. SOMERSET Duke of. 


bſervations on trials for felon Em, Pref. vil. 
Maticioolly ſhooting at a perſon, though death doth not enſue, is Felony 
Vi ii. 200 


Indictment apainſt 2 peer of the realm for treaſon and felony vii. 16,1 

Counſel permitted to examine the witneſſes on behalf of a peerels in a 

caſe of felony n xi. 239 

On indictments for felony,  prifoner i is not allowed copy thereof, nor | 

of jury, nor affiſtance o counſel, as to matter of fact Em. Pref. v i. 

A man convicted of felony, having. got the king's pardon, allowed a legal 
witneſs, though not burnt in the hand x. 75. Ap. See CAPE. 
NAH MORRIS, & al. ARNOLD EDIVARD, HAU KINS RO. 
BERT. LEW! is MAY WILLIAM. TURNER JAMES, 
UDALL OH, 

| E E10 N, FOHN, 

Thoug h he ſtabbed a prime miniſter in the execution of an high — 
fi 050 and _— he confeſſed the fact both before the council and court 
of King's-Bench, and juſtified, it as a public. ſervice to the nation, in the 
moſt daring and impious manner, he was yet brought to trial, without 
 ſuperſeding any of the ordinary methods and circumſtances of Juſtice 

vi. 408. Sze CONSCIENCE, 
| *FENWICK, Sir. FOHN, 

To * His caſe on a bill of attainder broughti into the houſe of commons again 


him, Nov. &c. 1696, 8 V. III. v. 40 
The introduction, ſhewing how the billof attainder came to be brought 

in. v. 40 
Fhe houſe put fir John upon making a diſcovery to them v. 0 
He inſiſts that they ſhould ſecure him that his confeſſion ſhould not be 
made uſe of and him; which they decline " V. 40 


He defires time to recollect himſelf, which they refuſe bim; ; _ vote 
a bill of attainder V. 41 
# Fuller, the impoſtor, offers to give ee againſt fir J ln Fenuick 


v. 42 

„ Counſel and ſalicitor aſſigned fir John gy 
* Agreed that the ſerjeant with the mace thould ftand by the prifone at 
the bar during the hearing | Eva 
* The dill _ 3 v. 44 


* Mr. ſerjeant Gruld opens the chafge in the LANG: ad ſhews the 


methods uſed by fir 7abn to protract his trial v. 44 
* Mr. ferjeant Love), recorder, ſhews' the nature x their evidence v. 45 
Sir Jobu's counſel deſire time for their n tanks 
* And are allowed till the Monday following, © | v. 57 


* Reſolved, that the counſel for the bill may examine witneſſes as to the 
- treaſons contained i in the indictment, as well as to che allegations in the 


| bill Wy v. 
»The indictment denk ſir John read e | v. 50 
FHorter produced, to prove the facts, 100 . v. 58 
* * Sir Bow s counſel oppoſe Porter's being examined as to my lady Fen- 


wich's practiſing with him' about his evidence ; for that what the wife 
N or does can be no evidence for or againſt ber huſband, _ v. 59 


4 And for that there was no ö — 85 in the bitt,” of Porter” s being tam- 


ered with by fir Jabn him v. 60 
v. 62 
* 5 Sumi a5 0 Mis being dealt with to diſcredit Geodman' 8 Teſt 


- mony... v. 63 
* Sir Jae counſel oppoſe the readiog of Goodmian's examination taken 
by mt. Vernon, a Juſtice of the peace, as illegal evidence v. 64 
* Admitted that, Whete 4 witneſs could be produced, his . 
ought not 60 be read 4 _ a priſoner © 
Sir Thomas Trevbr holds, that an examination before a Juſtice 145 
read, Whete the witneſs banndt be had | 
\ uh Reſolved, that Goodmar's examination. ſhouts be red h 
# Sir 7obn's counſel oppoſe the calling a grand juryman to give 85 £ 


7 count of the evidence Goodman gave, to induce them, to find the bill 


apainſt fir hn . 1 72 
NV hich'is over- ruled withour debate Wee ee e. 72 
4 Sir Taba! 8 counſel . the "eating x the W of Cabs cov 


3 
® What is e again whe pine at the trial of ariother, is. no ect 
another trial i in 115 


againſt him 


k ut u * wharwis wem! ut 


defence v. 74 
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Leſolved „ that Poles ſhould be examined as to his being tampered with 
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® Inſtances of ſeveral attainders reverſed; becauſe they 
>» tainder 


ii be a good reaſon to reverſe attainders, becauſe the party had not 
42 benefit of the laws, the ſame reaſon holds againſt the 1 vn them 


| * . That if it were the eternal law of God to have two witneſſes, where was 


„ 


Reſolved, that the record bf Cook's cohviction be read v. 76 

dir Jeba's counſel oppoſe the calling a juryman to depoſe what evidence 
Goodman gave at Cs drial 05 51 tr v. 76 
Reſolved, that witneſſes might be examined to what Goodman ſaid at the 


e * 
e. ad ba deve of a man's hand writing, V. 79 
Moved to take mr. Dighton, ſir John's ſolicitor, into cuſtody V. 81 


Sir Jabn's counſel enter upon his defence. Sir Themas Powis's argu- 
ment he ſhews the hardſhip of making an act to condemn a man ex 
ane 


I, 12 5 that even the regicides were admitted to a trial by a jury v. 82 
*, Jo evidence can be given agatult a man on a trial for his life, but in 
is preſence TIT 


RY, | | | v. 85 
# Sir John Hawles's opinion, that a conſpiracy to levy war was not an 
\zovert-act of compaſſing the king's death 15 v. 85 
# Sir Bartholomew Showers arguments; againſt the bill | v. 86 
He urges, that the moſt that could be done in juſtice, was to ſupply the 
ant of the abſent witnefſss . v. 87 
bat a conſult, in my lord Ruſs caſe, was held to be no overt- act; 


and that was all that was pretended to be proved here v. 88 
{Mr ſerjeant Gould's rep! v. 89 
One witneſs ſufficient in ſome ſpecies of treſoorn v. 89 

# Refo] ved by the judges, that conſulting to levy war was treaſon v. — 
N 1 BY 
the artifices uſed by fir Jobn to delay his trial 

"RE | v. 93 
# Debates upon the ſecond reading the bill V. 95 
Judges ought not to go according to their private knowledge v. 96 


The lord Preſton pardoned on making a pretended diſcovery, which he 


witneſies were upon oath a 5 
# Whether it be juſt in the parliament to take away a man's life on leſs. 
evidence than in inferior courts S v. 114 
Per ſans convicted on preſumptive evidence in inferior courts v. 115 
'® Whether the parliament acted according to law in declaring the throne 
© yacaut on the abdication ; or whether they went upon that principle, 
+ that the people might conſtitute a new government for their preſerva- 
tien? 5 | v. 116 
ether the law of God requires two witneſſes in treaſon, as was aſ- 
> Terted ? PN TER v. 117 
#* The care of the legiſlature, in providing there ſhould be two witneſſes, 
no purpoſe, if a bill of attainder may be brought in when there is 
but one | | 1 W e Mo BUS 
F Neither depoſitions taken when the party was not preſent to croſs-exa- 
mine the witneſs, nor any thing that was ſworn at another's trial, 
= ought to be produced in W ee againſt a criminal | v. 119 


n 


WD 


% The bill ordered a third reading - i en e 
5 Debates on the third reading 12 1 | EE IONS ty 235% 1. 19 
The ſame evidence is required to convict a man on impeachments as in 

- Inferior courts Ro wow ys V 119 

* No two nations agree in their manner of proof v. 120 
Pord Cutts preſſes the paſſing of the bill; from the danger the govern- 
went was in | ee <a SERRA 7 
„ Yaung's plot againſt the biſhop of Rocheſter W cds” en, ee HT} 
#1 is affirmed, that two witneſſes were required in treaſon by the Jaws of 
G04. and the laws of all nations | v. 123 


Jever any man before taken out of the hands of inferior courtsy after 
= plea pleaded and iſſue joined there, and cut off by an act of attainder 
l 4 N p . 124 
> Which ſhews that the law ought to be the rule, even in bills of at- 
| yy | $6.0 e iran 3%" Bi 125 
* Ir they were to de guided by one ſtatute, as to the nature of the fact; 


hy not by another, as to the evidence required to prove the ſact v. 125 | 
| ers of them. | 


® Theſe bills of attainder obſerved to be fatal to the promut 


© 3 IL e : 15 | 
® This the firſt bill of attainder began in the houſe of commons, except 
ide duke of Monmonth's - FIT er V. 125 


e 
1 - 


Nui law, why not in murder too? 21 le 


law before £dw. VI. and why was it otherwiſe in ſome ſpecies of 


| * Mr. Fielding is convicted 


L E . X. 
* Whether the attainder of a commoner can begin in the houſe of peets 
PO | | V. 12 
*The bill brought in, not becauſe of any danger the government was * 
but to vindicate a perſon of honour v. 129 
*The danger of the government but a pretence | v. 130 
* Though fir John's prevaricating till a witneſs was withdrawn, &c. was 
not a ſufficient reaſon to put him to death, it was ſufficient to juſtify 
their proceeding in this manner againſt him id v. 133 
It is urged, that the evidence given might be legal evidence in parlia- 
ment, N Þ not in the courts. below ; as appeared by the very acts 
they inſiſted upon on the other fide | v. 134 


* 'The bill paſſed by the commons v. 136. See vi. 409 


His dying ſpeech v. 136. See PORTER captain GEORG 


| Liſt of the lords who voted for and againſt fir John Fenwick's bill of at- 


tainder x. 6 
* FENWICK, FOHN ii. 606. See * IRELAND, 
ii. 829, * WHITE, WHITEBREAD, & al. 
The jury diſcharged of him | 
* FERNLEY, JOHN iv. 130. 
FERKRRERS LAW R 


3. Ap. 
& al. 
ii. 219, See ii. 830 
See CORNISH, 

N C E Earl, 


His trial for the murder of 7obn Johnſon, in full parliament, in April, 1760 
The lord high ſteward's ( 1 Henley — 25 x, 778 
His commiſſion Ns | x. *479 
Certiorari and return x. 480 
The lord high ſteward's ſpeech to the prifoner x. 481 
Mr. Perrot opens the indictment x. 482 


Mr. attorney- general (Charles Pratt) ſtates the charge moſt fully and moſt 
impartially 7 Wel . 


* His trial for bigamy, at the Old. Bailiy, December 4, 1706, 6 Ann. v. 616 
The indictment, for feloniouſly marrying Ba. hrs uche of Clevelind, 
Mary Wadſworth, his firſt wife, being then alive v. bro 

* Mr. Raymond opens the indictement v. 611 
* Sir James Montague opens the evidence 9 v. 611 
* Mrs. Villars's evidence of her impoſing mrs. Jadfworth on inr. Fielding 
for mrs. Deleau ; and of their marriage by a popith prieſt v. 612 
* Mr. Fielding admits his marriage with the ducheſs v. big 
* Mrs. Deleau's evidence of mr. Fiilding coming to ſee her garden 8.818 
* Three letters from mr. Fielding, directed to the counteſs of Fidding, 
B to prove he acknowledged his marriage with a perſon whom 
e took for mrs. Deleau * | v. 620 
* Mr. Fielding enters upon his defence n 


V. 621 


the time ſhe was ſaid to be married to him . v. 

* Big James Montague's obſervations on the evidence;'tind'on mr. Fielding's 

defence ; 7 2 le | NY bp v. 6 

* 5 of mr. Fielding's produced in evidence againſt him, dire. 
ed to Anne counteſs of Fielding w 9%" vos 


ſon Was a nam | * V. bag 
* Mr. juſtice PowelldireQs thejury 0 . 625 
* He tells them, that though mrs. Viliars's character was but indifferent, 


mrs. HWadſworth's (martiqgs with another man before ſhe married mr. 
Fielding proved, they mult acquit him „e 628 
* The judges do not give judgment till next ſeſſions ; and Accepted bail 
§. !! ns he yo eneees rt eg repr ORLPA v. 628 


produted the queen's warrant to ſuſpend the burning in the hand v. 628 
* The ducheſs inſtitutes a cauſe bf gullity of marriage in the "Court of 
-. Arches againſt mr. Fielding; and obtaits'a decree that ſhie Was free from 

any bond of marriage with the ſaid Rebert Fielding, and was at liberty 
to marry win un) other perſon . 625 
* Mr. e renounces all benefit of | 


Millan Proje and Clement Halley, his profeciitors © sn 


Ten articles exhibited againſt him; cha 
- ; rendering the city of Bet 


, that in treaſon there ought to.be two witneſſes v. nyt 
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* The writ for his execution * v. 13 | 


V. 6298 


afterwards denied v. 96 | The evidence | *. * 
One boiled alive for poiſoning people 6 v. 97 | Inſtance of the attorney · general's ſtrict juſtice towards the priſoner x. *50 
Lord Cr:mwe!l and M:rtimer attainted without being heard V. 97 | The defence read : *. *50 
KA judge bought to be a witreſs for the priſoner, if he knows any thing The ſolicitor-general's obſervations thereon x. *50g 
that my acquit him; and 2 contra 7 5 | Mis.Famarks.on inſanity.: : | X. *513 
# Bills of attainder univerſz1}y branded, where the offender was forth- | Priſoner found guilty of murder x. 4515 
Loming 1 75 v. 98 || His addreſs thereon to the lords rede by x. *515 
# Suggetted by the court-party, that they had no deſign againſt fir John's The lord high ſteward's ſpeech to the priſoner on paſſing ſentence of death 
115 but to bring him to a confeſſion 10. 1 Ih | 3 x. 8316 
# The lord Delamere acquitted, becauſe there was but one witneſs againſt His caſe, with opinion. of judges relating to reſpiting his execution 
5 = 2 2 v. 104 TIT Mt X. 208. Ap. 
#® A bill of attainder againſt one for killing a foreign miniſter, ten years | Account of his behaviour on the day of his diſſolution xX. 213. 4.0 
- after the fact, and after he had been tried at common-law v. 105 | Hanged at - "hi Res | X. 215. Ap. 
Ihe ſenate of Venice executed conſpirators againſt the ſtate, aſter they | His body diſſected at Surgeons- Hall | *. 216. Ap. 
| "had promiſed them pardon 8 5 v. 108 Buried at St. Pancras ; | x. 216. Ap. 

Nothing but an abſolute neceſſity could juſtify the paſſing this bill v. 109 PET T E RS. See IRONS. | 
94 he parliament are to declare what's treaſon only, when the cauſe Len 

comes before them from inferior court, by 25 Ed. III. v. 110 | Of counſel for F. Smith ii. 1042 

che judgment to be given in the houſe of lords * UII F IL AE R, BEVERSHAM, 

Bills of attainder uſed to begin by impeachment; and then the | Opens appeal againſt Cor bet err Conn nel EONS 

i \ v. 111 FIELDIN G., ROBERT, Eſq. 


* He endeavours to prove mrs. Wadſworth married to another man, before 


*, Evidence that mrs. Wadſworth's pretended marriage with another per- 


| mee her evidence well ſupported; but however, if they thought _ 


* January 15, judgment is given, and mr. Fillding prays Aid eier y, and 
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* His trial before à Council of war for cowardice, Der: 14,1643; 19 C l. 
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1 
e on the ve following nel 1. 7791 
* The defendant's general defence, and mr. 8 1. 784 
» The peroration of the defendaot, and mr. . 7 1. 81 
The defendant is condemned to die; but afterwards pardoned 6 — 4 
„ 10 


* Caſes at large, which were cited in the trial _ 
. | FINCH, Sit HENEAGE, 
He was voted guilty of a breach of privilege of parliament, by the com- 
mons, for ſubſcribipg his name to the information. exhibited to the 
court of $tar-chamber againſt mr. Holles, and the reſt, for matters done 
dy them in parliament, being members of parliatnent, and the ſame fo 
© appearing in the information fi. 290 
FINCH, Sir HENE AGE, S9ollcitor-General, 
his char inſt Harriſon. the regicide, he ſaid, that fo doubt or he- 
12 5 in - = of — 2 treaſon and apoſtacy ii, 314 
His reply to Fobn Coot's s (another of the regicides of king ea } 


defence 48 F 


Said a pardon i in law for high-treaſon could not be wieder the br 
His obſeryations'on the trial of Hugh Paters, another of the N of 


” 


not by implication, but by poſitive words only 


king Charles I. ii. 367 
Sums up the evidence for the king, on | the trial of Thomas Teng. and others, 
„ treaſon 0 ii. 492 
lis ſpeech before evidence, on 22 trial for treaſoh | ji. 700 
Reply to lord _ defence ii. 726 
is reply for the king, on the 2 of Edward Fitzharris iii. 235 

s up the evidence againſt Edward Firzharris, for a EY uy 

ii. 584 


* fot judgment againſt Edward Fi tzharris, convicted of a treafon- 

able libel iii. 289 
Ly up the eyidence on the proſecution of dr. Plunlet iii. 309 
Solicitor-general opens indiQment againſt lord Grey, for ſeduction iii. 


$20, 521 
His-argument for the king, on i the proceedings againſt the city of London, 
5 quo warrants iii. 548 


Opens the evidence on, Pilkingten's proſecution iii. 635 
Opens the evidence on the trial of Themas Pilkington, and Samuel Shute, 


- Thomas Player, chamberlain of London, Sling/by Bethel, elq, Richard 
Goodenough, and eight others, on information for a riot, in continuing 
the poll for the election of ſheriffs, after the common-hall, was adjourn- 
ed by the lord-mayor, and for aſſaulting his lordſhip m. 635 
His reply to defence of fir Patience Ward, informed againſt for perjury 
ili. 
Sums vp the evidence on the trial of CaÞtain ——— Waleet, indicted for 
conſpiring the king's death, and for. raifing rebellion i in Rye 1 08 e plot 


His reply on challen for want of freehold, on the trial of William ford 
-» Ruſſel, indicted and tried for treaſon, in dnn the king's death 
iii. 710 
His reply to the defence of Ame Sidney, indiQted and tried for bl h 
treaſon, in conſpiring the death of the king iii. 81 
His reply, and arguments in arreſt of judgment, on the conviction of 
Dams Roſewell, for ſpeaking treaſonable words iii. 1062, 1065 
Sums up the evidence on the triel-of Titus Oates, D. D. on an indict- 
ment for perjury at the King's Bench | . MH 
His reply to Ogtes's defence iv. 
Doms up the evidence on the trial of lord Delamere, for treafon, in th 
Four of the lord high ſteward iv. 243 
Denies the right of the ſubject to petition out of parliament, concerning 
x matters of gevernment iv. $87 
inſiſts that votes and addrefles are not evidence, and cannot ” fl 
. declarations in parliament 
bat the king ng may make conſtitutions in matters ecclefiaſtical iy, 5 
That the biſhops denying that prerogative was in diminution of the pre- 
ative, Ain information iv. 
2 h on fumming 2 the evidence ſor the crown, in Thomas 20 
1 Mery's trials. for murder vii. 425 


erved, that murder was a cheaper fin than- thefe in ſome places 
3 =p and that the ſame people who would riſe up in atms as one 


8 — to purſue a pilferer, would yet make a lane through the midſt of ; 
+. #hem for the manſlayer to * vn. 446, 42) 
Hip argument in cauſe of 4 adia company ane den, for the com- 

pany | | vii. 507 


#1 V H, Sir H ENE AGE, Attorney-General (afterwards Lord 
Chancellor and Earl of Nottingham), 


mma the thanks of the houſe of commons, for applying himſelf to the 
ſearching the records, and with indefatigable labour and Rudy diſco- 
a ering ſuch precedents, and ſo ſtrenuouſſy ſupporting and maintaining 
their rights and privileges, at a conference between the two houſes in 


| 1 concerning the commons ſole right of giyiag money viii, 5% 
% SIMON; HENEAGE, Lord Chancellor, 
4 2 ficward n c Tn und Montgomery, 
Wi gagrel to biglordfhip * 
FINER, HENEAGE. 


* 


We LI 
* "Boron DAYENTRY, 14 


Chancellor, | 


ſteward on the trial. of MA viſcount Stefford impeached | 
Tre before the. wr w e the 


4 | popit plot 7k ii. 101 
x 30 the. priſoner before eridence 1 Iii. 102 
8555 to the priſoner uſter conviction and b i. 213 
encit endes hab. corp. and N 1 of 2 v. * wh 


; * * * , 
EY 4 2 
* | 
3 9 * 
r — 


9 elars. ſheriffs, Henry Corniſh, alderman, Ford lord Grey of Mert, fir 


: | He is found guilty 


| 


# # . 1 
Was of Gray's ha, of the king's counſel, chief juſtice” 'of the a 
Pleas, and lord | keeper 5 
He was ſworn chief juſtice, 16 Oober, 1634 
ne was choſen ſpeaker of the houſe of 8 37 March, 1628 y vi 5 
e e Hott for ſigning m Burton's pita ea i. 462 
i. if 


In treats M. liam Phun 
His condemnation of him :. 4 
His encomium of Gatharint, queen to Charles 1. 
His arguments, opinions, and feaſons for the king, in the cauſe of FO. 
mo | 
He they not agree that Forteſcus was ever lord chancellor of Evel :. 60 
Lord Finch procured the opinions of the judges, in the caſe of m 
money, by ſolteitation; and they wett injoined ſecrecy by him, on 
his procuring their hands to them; theſe he delivered to the king; an 
his procurement, a letter was ditected from his majeſty * the fudge 
for their delivering their opiniotis 700, 700 
His ſpeech as ſpeaker of the houſe of cmmons to the king, in anſwer 
to ſeveral meſſages vii. 196 
His majeſty's anſwer vii. 196 
Held in the chair by ſome members, while ſome proteſtations were pub. 
| liſhed in the houſe vii, 217 
Proceedings againſt him, when lord Fordwith, and lord keeper, for high 
- treaſon vii. 0 
Sends a letter to the houſe of commons, to deſire to be admitted to frat 
for himſelf; his ſpeeth vii. 309 
Juſtifles himſelf for his behaviour as ſpeaket vii. 310 
Juſtifies himſelf as to the affair of ſhip · mon vii. 310 
Alſo for his argument in mr. Hampdin's tale, in 2 Exchequer-chanber 
vii. 11 
vii. th 
vii. 312 
viii. 566 
vii. 313 
vii. 313 
vii. 313 
vil, 315 


Concerning the foreſt buſineſs | 
Mr. Righy's ſpeech in anfwer to him 
Voted a traitor, and impeached 
Retires to Haliand 

His letter from the Hague to the lord chamberlain 
The articles of impeachment preſented to the lords 
Lord Falkland's ſpeech at preſenting them 

He was in poſſeſſion of an original Ms. treatiſe of the court of Star. 


c xi. 32 
FINE Ss. he 

When the houſe of commons, in the parliament 1680, took exorbitant 
fines into conſideration, and intended to impeach ſeveral perfons for the 
ſame ; the higheſt fine at that time complained of was but 1000l. 
Bee iii. 219. vii. 482, 493 ; and yet in a few years they were heighten- 
ed to 10,0001. 20,000 1; 30,000 l. and 40,0001. iv. 165. See iv. 172, 

| En. Pref. xii. iii. 223. vii. 486 
Inſtances of exorbitant fines impoſed during the reigns of the Stuart fa- 


i. 708. vii. 313, 488. 


mily iv. 168. See BARNARDISTON ſir 8 MUEL. * 
SHIRE earl. HAMPDEN FOHN. 
FIS See SINDERCOMBE. 


FISHER, Sir CLEMENT. See LANE FANE.. 

FISHER, 70 H N, Biſhop of Rochefter, | 

22 trial before commiſſioners of der and termine at W/iftmin/ter, for tren. 

17 June, 27 Henry VIII. 1535 
38 the comniiſſioners 


ö 


* 


| pea 

Effect of indifmert 

Pleads not guilty 

Names of the jury , 

Mr. Rict's evidence 

The biſbop's anſwer to it 

The judges opinion 

| The biſhop's. defence 

[ The commiſſioners aggravace the priſoner's ane, a ny threaten the. ju 
1 


i. 8 
1. 8 

i 8 
” 


4 


8 
i. 8 
1 
8 
i, 8 
i. 8 
i. 8 


Sentence of a traitof 


paſſed on him b lord chancel d 
His ſpeech thereon F 


His behaviour undef condemnation xi, 8,9 
An — circumſtance about the Cook's not preparing him 2 dinner as 
uſi Xi. 9 


Ordered to b be beheaded only > * | Xi. 9 
His ſpeech on thie ſcaffold F Xi. 9 
He is beheaded xi. 95 23 


*FITZ- HARR1S, EDWARD, 
* His arraignment in the King's Bench for high-treaſon/; with his pleay 
and the counſel's argument thereon, in Bafter term, 2681, 33 Car. II. 


i. 224 
* Proceedin in parliament relating to him i. 224. See vi. 408 
* The grand Jury doubt whether one who is impeathed for high-treaſon 
may Indice for it iii. 27 


F The court'reſolve that he might be indiſted, chough the commons h 
den him generally a he ſhould not be wies by any in- 
n iii. 228 
* The indictment read iüü. 228 
* Fiz-harris offers « plea in Paper, that — for the fame 
treaſon ifi. 228 
* The court afign him cvunſe], and give him time to amend 1 pes 
i i. 22 
* A rule made, that die cane and his wife r him iii. 239 
* He is examined Soncerning the murder of „ 250 
Hir - harrit puts in another plea to the juriſdiction of the court iii. 23; 


tif. 234 
* Me ſhews there was yo prevent of the 


28 


2 22 * 
1 A 


6 


. I nl wager the plea was ene Nun to 1 
wy counſel 9 85 Ai. 


FFP U 


* 


| ®$entence paſſed upon the priſoner 


«Me. attorney "TOR to the plen | W gal; 237 


The priſoner j joins in demutrer iii. 237 
| + Time is given the priſoner's counſel to maintain the plea lit. 240 
copy of the indictment denied ill, 241 
Me. Williams's argument for the priſoner l Itl, 241 
e compares an impeachment to an appeal iii. 242 
e doubts if the king can pardon one impeached iii. 242 
ir Francis Minningion for the priſoner _. 1 iii. 248 
Mr. Wallop's argument for the priſoner e lit. 251 
* Mr. Pollexfen's argument for the priſoner lil. 252 


# Mr. Attorney anſwers the arguments of the priſoner's counſel iii. 254 
# The indictments againſt the five N lords removed by certiorari into 
the houſe of peers li. 235 


* Mr, Finch, ſolicitor-general, his reply for the king iii. 255 
Mr. ſerjeant 4 whip for the crown It. 259 
Fir Francis Mytbens on the ſame fide iii. 259 


„The court declare, they ſhould not meddle to determine whether "a 
commoner might be impeached for treaſon, or whether an impeach- 
ment ſhould ſtay the proceedings of an inferior court; but only conſider 
the ſufficiency of the plea to ouſt them of their juriſdiction in. 260 

The chief juſtice, mr. juſtice Jones, and mr. juſtice Raymond, of opi- 
nion the plea was iofulcient' mr. juſtice Dolben doubted iii. 261 

The court award the priſoner ſhall plead over iii. 261, See vi. 406 


The priſoner pleads not guilty lit. 261 
# He has time to prepare for his trial till next term iii. 262 
# Fitz-barris brought upon his trial in Triniry-Term, June 9, 1681 iii. 203. 

See iv, 165 


* The court refuſe to examine the priſoner before his trial, as to the 

murder of Godfrey 
The indictment for a treaſonable libel, called The true Engliſhman 

ſpeaking plain Engl” tii, 265 
Mr. He2th opens the indictment lit. 266 
* Mr. attorney opens the evidence ji. 207 
be king's witneſſes called tit. 267 
. "Evidence, that Fitz-harris prompted Everard to write the pamphlet 


iii. 267 

4 Po rs delivercd to the priſoner in court ; which the king's counſel ob- 
to iii. 269, 272 

* Sith ſwears he over-heard Fitz-harris dictate to Everard iii. 270 


* Which is confirmed by fir 1Piiliam Waller lil, 272 
# The priſoner calls his witneſſes lil. 277 
# Oates depoſes that Everard ſaid this was a Jefi ign of the court, and the 
libe] was to be conveyed into the Whigs pockets fil, 277 
Evidence that fir William Waller ſaid, the king was in a great paſſion 
with him, and ſaid, he had broken all his meaſures by diſcovering 
Fitz-harris iii. 278 
A petition of mrs. Fitz-harris to his majeſty, and the king's letter to 
the duke of O- mond concerning them, read in court iii. 280 
* Lord Howard's evidence | | ili. 280 
* Hearſay evidence refuſed ili, 282 
The ducheſs of Port/mouth ſubpoenaed by the priſoner as a witneſs ; ſhe 
is defired to ſtand up while ſhe gives her evidence iii. 283 
Mr. Fitz-harris enters upon his defence; complains of his cloſe con- 
-finement, that he had not an opportunity of preparing for his defence; 
*intimates that his witneſſes concealed their knowledge; and affirms 


that the money he received of the government was for ſecret ſervice, and | 


not in charity, as the witneſſes depoſed lil. 28 3 
© Mr. ſolicitor ſums up the evidence; he takes notice, that the priſoner's 
defence conſiſted in ſome inſinuations that he compoſed this libel by the 


king's directions iii. 284 
1 Mr. ſerjeant Fefferies' obſervations on the evidence iii. 286 
® The chief juſtice's directions to the jury | iii. 287 


* He ſhews the improbability that the king ſhould be in a deſign to 
5 'blacken his own family, and incite a rebellion againſt himſelf iii. 287 


® The jury doubt whether they m ay try this matter, the commons hay 
ing vote 


that it ſhould not be tried by any inferior court 
But the court tell them, they are only to try the fact. As to the plea 
to the juriſdiction, that is tne buſineſs of the court, and they have deter- 


mined that matter already iii. 288 
* That if there was a vote of the commons, it could not alter the law, any. 


more than a letter or mandate from the prince. The judges were upon 


| their oaths, and muſt do WOE according to the laws of the land, not- 


withſtanding | ' tit, 289 
„a lere is convicted iii. 289 
Me. folicitor moves for judgment ; buy the court tell him, they will 


take time for that lit. 289 
iii. 290 


# "A writ iſſued out of the Ling 1 Bh, Dune 7 22, direRed. to the licute- 


"nant of the Tower, to deliver the body of Fitz-harris to the ſheriff of 


Middle/ex the firſt of Fuly, in order to his execution | 
e. of 8 date, to the ſheriff of Middleſex, to receive 


5 Fun- berri, and cauſe him to be executed ade to the ſentence 

e iii. 291 
. Fine harris pee accordingly, Fubly 4: 7 Ji. 29 
# His behaviour at execution; und his wig. fawodh - > he 292 | 
His trial generally held illegal 5 iv. 160, 172 


—9 n Howles's remarks on his trial e 1845 1867 I99, 205 
hat innocenee would defend, 2 was a a aging as mortal to him as on 


| == the Greets iv. 197 


[tria} was TOURS by the expreſs authority of lord chief juſtice Pem- 


berten 7 $7.56 x89. 
Wn EP T2 7% u. Sir F.0HN.. 
lh. the time of 9 VII. fir Richard Turrett was 3 Goo: ſent 
N e the pillory, and ey ged to Jole boch his ears,” for his flandetous | 
Suns exibinod the. As, in a Wrirten book, againſt the 300 
Vit, 111. ix. 3 5 


| "joe — <; AURENCE; l we. See abi ft 


; Vor he . 


* Moy 


iii. 263 | 


lit. 288 


iii. 290 


| 


* 


Firſt an 


' Whether making uſe of a nan's Gemen #-different pur 


Hanged in a 


\ 


E M 3 


* PLEETWOOD, GEORGE ii. 302. see REGICIDES. 


FLEETWOOD, WILLIAM, Recorder of LONDON. See i. 127. 


FLEMING, Sir THOMAS, 

His argument in the caſe 'of impoſitions 
1 . | 
So called becauſe the author lay in the let when he made the book 


Chief Baron, 
xi. 31 


Vile 1 

| FLETCHER GEO G, a 

His trial for treaſon, Fuly 15, 1746, 19 Geo; II. ix. 552 

Evidence againſt him ix. 552 
Croſs- examined by ſerjeant Wynnt ix. 553 

His defence ix. 554 

Executed at Kennington-common ix. 555 

Some account of him ix. 553 

A ſingular anecdote in his ſtory ix. 555 

His behaviour in Newgate ix. 555 


Account of the papers delivered to the populace at the place of execution 


p L I O AH T, "I 


A perſon's flying from juſtice a preſumption of guilt v. 115. - «405, 409, 


0b, n. xi. 328 
* F OGG, CHRISTOPHER v. 445. See KIBKBY. & 4 
FORBES, Lord Preſident of SCOTLAND, 
His letter to lord Lovat againſt going into the rebellion xð. 189. Ap. 
F O RC E. See viii, 237: 
The only force that doth excuſe, is a force upon the perſon ; this force 
muſt continue all the time the party remains in rebellion ix. 568 


It is incumbent on every man who makes force his defence, to ſhew an 


actual force, and that he quitted the ſervice as ſoon as he could ix. 568. 
See FELONY. 
FORCIBLE MARRIAGE. See FELONY: MARRIAGE: 
FORD, 70 HN, 
Argues the inſanity of Bradſhaw - 5717 
Argues that attainted perſon is liable to a civil ſuit 286 
His atgument that an attainted perſon is not a competent witneſs 1 0 = 
His ſpeech, arguments, and defence of Owen the bookſeller, proſecuted 
for publiſhing ** Murray's Caſe” x. 205, Ap. 
His learning and accuracy in reporting caſes commended xi. 224, 227. 


22 

Nen, THOMAS, 2 

His account of the behaviour of the lords Kilmarnock and Balmerino &. 182 

His anſwer to many reflections caſt on the above Account K. 185. Ap. 

* FORD, WILLIAM ii. 585. See MESSENGER, & os 

FO R DWICH, Lo See FINCH Sir JOHN, 
FOREIGNERS. | 

iii, 466 


Priſoners being foreigners, an interpreter ſworn 


| Subſtance of indictment interpreted to priſoners in their own _—_— 


iii. 
The jury half foreigners and half Engliſh iii. 408 


No foreigners on juries to be Roman-cathlics _ 4 
Eg man, then a foreiguer, called and ſworn on juty ili. abs 
Foreigners challenged for the king, counſel inſiſt they need not ſhew cauſe, 
unleſs they want jurymen iii. 495 
Evidence ü to aliens upon jury, by ſworn interpreters iii. 472 
Foreign peer intitled to a jury of conſiderable merchants iii. 468, * "oo 


ALIEN. 
| *FORFEITURE. 

#* Judgment in tteaſon muſt be in the uſual form, to entitle the king (0 
his forfeitures iii. 213 

* Forſeitures on a conviction for manſlau hter 

FORFEITURE OF CHARTERS. See CHARTERS. 

LONDON CITY. QUO WARRANTO, 
| FO AGE RV. 

A perſon who ſets his hand to a bond ſaid to be fealed and Jeltveidds as 
having ſeen it ſealed and deln is guilty of little leſs than for- 
gery iv. 185 

When forgeries 3 more frequent, proof of hand-writing by ſimili- 


tude was not allowed of at all, unleſs the writing had been acknow- 


 ledged by the party, or proved by two witneſſes who ſaw him write 5 
vi. 41 
Offered i in favour of ſuch a criminal, that no prejudice, money being TR 


ſe to what de- 
ix. 83. See BUTLER MARY.. DARBY 
LEONARD. ALES ROB RT. \HALES WILLIAM, HAR- 
RIS FOHN, Vr Lady.  KINNERSLEY THOMAS. MORRIS 
OHV. MURPHY [MOTHY.' ' PHILIP and MARY. SMITH 
| SAHBEL * v. 2.32, viii. 48, 49 


FORREST, an Obfervant Friar, 
Tried for holdin heretical opinions 
Submits to' 3 church | 
Refuſing to ab _ Nh, ged an obſtinate heretic 

ut his middle and burnt N 
70 2 7 67 7 K. ITT 


ſigned, be forger 


His argument in 22 of the chien, 118 an n attainted perſon is not 


Ax. 652, #66 
See ' DAWS Ne wh 


4 LEON 970K witneſs 


GR H BDWARD' . . 


ART EAC U. ADRIAN, © : 
Tons Dingo and Robert Grauceter, artainted for * 1539, Hei. 


F. tteſeue and Dingley ſuffered 


HN. 
"FORTE $CUE, Sir 21 0 ief Juſtice and Changelog 


Va called by fir Walt 
5M 


* | 


us 4 Foe a 11. 25 8 
eee . 70H 8 5 Au u. 8 


0 the bulwack of the law 'of F ; 


MH 


The caſe bet e fr Jun. r and fir Franci Goodwin about the 
election for VA vii. 67 

FOSTE R,-M ICH 4 L Recorder of BR is 70 47 

Sums up the evidence in Goadere's caſe for murder 1 1' -.; Vi BUY 

His charge to the jury on Chatles White's proſecution for murder vi. 832 


His ſpeech to all the priſoners previous to pronouncing the judgment of 
the court vi. 833 
His ſtate of Berwict's caſe. ix. 55 


Of Diacon's caſe ix. 55 
— argument in the caſe of the Kinlach for treaſon | ix. 572 
js opinion on Macaonald's caſe for treaſon ix. 586, 587 
acgrowther's caſe ſtated by him | ix. 506 
His opinion on Ratcliffe's caſe for treſon ix. 58 3 

His ſpeech on a caſe of murder IX. 71 
His charge to the j Jury apainſt ſmugglers for murder ix. 732 
Townly's caſe for treaſon ſtated by him ix. 550 
Sir Jahn Wedderburne's caſe for "Gratis ſtated by him ix. 581 


His obſervations upon murder and ron treaſon, and indictments thereon 

x. 37, 38, 39 
Delivers the opinion of the judges upon the ſpecial verdict found againſt 
{ - Macdaniel and others - 442 
His opinion upon proceſs and arreſts | | X. 476 
He pronounced judgment of the court againſt Macdanie and others x. 442 


His obſervations on Mary Jones's caſe 1 X. 416, 417 
His opinion relating to Algernon Sidney's caſe 2 x. 42. Ap. 
His opinion on Gregg's caſe r Jo 
His account of doctor Cameron's caſe, attainted of treaſon x. 203 


Mr. juſtice Faſter applied himſelf particularly to the crown law, was a 
"Arif adherer to legal forms, and had more experience of — pro- 


per to be done out of court than any other judge | 432 
Mr. juſtice Fo/er truly called the magna charia of the liberty of perſons 
as well as fortunes 338 


His argument, when recorder of Bri n, in the caſe of Breadfut, feſpediing 
the . of mariners xi. 349 
2 087 2 R, Sir ROBERT, Lord Chief Juſtice B. R. 

Diredhs the jury on the trial of Tonge and others, for treaſon ii. 403 

3 upon king Char es the ſecond (notwithſtanding his majeſty's 
engagement to both houſes of parliament to the contrary) to ſign a war- 
rant for the execution of fir Henry Vane ii. 459 

FOWL FS," Sir DAD, 
ahi wag, in Star-chamber againſt him, fir Thomas Layton, and Henry 


| Fowlis, eſq. on charge of oppoſing the king's nur and traducing his 

officers of ſtate, Hil, 9 Car.. J. . xi. 131 
The. informatian '.- | | EO RAYS RE 298 
Sir David F:wlis's ber CE XN: CY Xi, 132 
Sie Thomas Layton's anſwer 7 5 xi. 132 
The court's declaration as to fir David xi. 132 
Their order of puniſhment againſt him xi. 132 
Theit puniſhment of Henry Foulis | Xi. 132 
Sir Thomas Layton diſmiſſed. | xi. 132 


 FOWLTS, HENRY. See FOIVLIS Sir DAVID. © 
*FOX, SOMERSET, 
* His trial before the 8 Court of Fuſitce, for high-treaſon againſt Oli- 
ver Cromwell, then lord protector, 3⁰ June, 1654, 6 Car. II. ii. 212 
* Hex pleads guilty | 11, 212 
* Prideaux, attorney-general for the commonwealth, opens the evidence 
ii. 21 
bi Mr. Y-vell deſires to be tried by 4 jury, but is refuſed: | ii. 212, ui 
* Fobn Miſeman's evidence, that there was a deſign to aſſaſſinate the pro- 
85 de Ie 5 * to W and that Gerhard and Vowel! were 
vy-t6:it } 


Nt cha ii. 274, — 
a Charles Gers N againſt his Fang 31. 1. 215 
Other witneſſes to the deſign in 8 ii. 216 
* Gerhard and Fowell deny the fact ii. 216. iii. 217 q - 
* Are condemned ii. 217 
hat 2 reprieved ; and the other two e ii. 217. viii. * 

FRANCE. See BASTILE. | 

Ty 7 -PRANCES'ROBERT.,. G4 tis 

H is trial for the murder of Themer e at the Ola Baile, Jah 1 16 | 
1685, 1 157 II. f 5 Gag u i vis 0} 4,1 34. 4 

"Boudd gui WP | Yiu 15 35. Ap. 

His ebaviee while 2 ſentence. 40A ALANR. 05 ge Ap. 
His ing ſpeech | Xi. 35. Ap. 


F R A. N. 0 H 18 E 8. 
(Thoug h- 3 of franchiſe be in body Fran wo yet ic is, for. the 


— 5 of particular . pt. bad ets; N as pri- 
vate individuals cn viii. 127 | 
» Franchiſes FRET vi, 144, 142 


EE AH DU 9k | 
\Þ His trial for high -treaſon, at the. Old-Bailey, Jan. Ads: 2736, 10% 1 
N 1. 58 


* The IndiAment, 7 Bo normalband? with the 8 0 ies. 5 0 
$ Sir rtf 4 xa 4s ſpeech bonding wit)” king n vi. Rell 
orthey, attorney: general, his ſpeech . vi. 62 
. —— of a book and papers 9 in the oak on his wy 
5 prehenſion e dtp | „ 
Tawhbend's eviden ee Vi. 66 
8 2. ſecretary Stanhope's evidence . vi, #1 
4 9 n net 3 8. I 2 vi. 71 
letter rea V vi, 72 
4 priſoner's ankle 5 to the reading any letters that are not par- 
tarly leid in the — =o Ol Vi. 73. See vi 6 1 
8 19 1200 \ | £ 


. 


ſon, and that any letters ma be given in evidence to rove it, t 
not particularly laid in the Airy d «x "gh 


* Several letters read out of his copy- book | vi. 78 3 
Sir Foſeph Fehylls remarks upon the evidence 1 90 
* The priſoner's defence 8 2 
* He proves himſelf a native of France 4 90 
* Mr. Ward's ſpeech for the priſoner | vi, 8% 
Mr. Hungerford on the ſame fide | . 


| *. Two women called to aſperſe lord Townſhend and mr. Buck/:y 1 "9 


* The evidence of thoſe women poſitively contradicted upon "ft vi. 90 
* Evidence that none of the letters in the book were the priſoner's writing 


* Sir John Porteſcue- Aland's rep] "0 Vi 92 
* Mr. Spencer Cowper's reply 5 90 


* Sir Thomas Bury, lord chief baron, ſums up the evidence vi. 68 
* Directs the jury, if they find him guilty, to find ſpecially that he 75 1 
Frenchman, and an alien vi. 101 

* The priſoner acquitted vi. 101 
FRANCKLIN, RICHAR D, 


His trial for a libel, in printing and publiſhing a letter from the Hague, 


d Dec. 1731, 4 Gee. II. ix. 
Mz. Pa ker —_ the information againſt him ix, = 
Attorney-general (ſir Philip Yorke) on the ſame ſide ix, 2 50 
Evidenc- againſt defendant ix. 259 
Mr. Fazakerly objects to the evidence ix, 260 

Mr. attorney- general's further examination ix. 260 
Mr. Bootle on the ſame fide ix. 260 
Lord Raymond's opinion upon it — ix. 269 
Mr. Fazakerly's objection IX. 260 
Mr. attorney-general's anſwer | ix. 260 
Mr. ſolicitor-general (hon. mr. Talbot) on the ſame ide ix. 260 
Mr. Boctle objects to the proof ix. 260 
Mr. Noel does the ſame ix. 261 
Evidence againſt defendant continued ix. 261 
Mr. F4z«kerly and others croſs-examine ix. 202, &c, 
Mr. attorney- -general's ſpeech ix. 263 
His opinion on the evidence | ix. 265 
Mr. Fazaker ly's ſpeech for defendant IX, 266 
Lord Raymond $ opinion ix 267 
Mr. Bootle's ſpeech for defendant ix. 26) 
Lord Raymond's opinion, that it is not material whether the facts charged 
in a libel be true or falſe, if the proſecution is by indictment or in- 
formation In, 269 
Mr. Bootle, on the liberty of the preſs. | ix. 269 
Mr. Strange opens the defence 1 ix. 270 
Evidence for defendant a ix. 270 
Mr. attorney- general oppoſes part of it ix. 270 
Lord Raymond's opinion upon it ix. 271 


the news that was publiſhed, true ix. 271 
Lord Raymond's opinion | ix. 271 
Mr. NeePs ſpeech, in favour of defendand ix. 271 
Mr. Taylor's on the ſame ſide IX, 271 
Mr. attorney-general's reply to the whole ix. 272 


Lord Raymond ſums up the evidence, and obſerves, that j juries are judges 
of fact, not of law . 
Found uilty of publiſhing, and fined 100l. ien one year, and to 


give ſecurity for ſeven years. ix. 276 
FRANK of a L ET TE * 
A promiſſory note of hand forged thereon. See HALES ROBERT. 


* FRANKLIN, FAMES, 

* His trial as acceſſary, before the fact, to the murder and poiſoning of 
fir Thomas Overbury, 27 Nev. 1616, 13 Fac. I. i. 346 
* His own confeſſion read in evidence againit him, that he ſold the poilon, 
and knew ey 3 ; : PR i. 346 

95 pen is con „ and ſentence paſſed upon him i. 
F RN E]ͥ]UE D OM. gi 0 
Record on a mandamus. for admiffion into the freedom of a corporation 


| x. 138, 139. Ap. 
. -+*FREEHOLD. See JURY. 
* FR EEMAN, RICHARD iii. 630. See PILKINGTON, & al. 
AER EIN B, Sir H, 
|» His trial for high-treaſon, in conſpiring the death of the king, and pto- 
moting an invaſion and rebellion, March 23, 1695, 8 W. III. iv. 599 


Ng oo letters is 'an overt-a&t 


* # = * 
1 
6 4 


* The king s counſel will have none but freeholders upon the Jury 
iv. 602, 60 
* The eee fir Thomas Treuer, ſpeech before evideno 
04 
* Sir 2 deſires to aſk the ines whether they be papiſts ; which is 
refuſed f iv. 605, 606 
* Porter's. eviderite, that the prifoner was at two meetings, and agroes © 
invite king James over 606 
5 Blair's evidence, that he was to be an officer under the prifoner iv. 607 
* Bertram's evidence, that Blair told him em, to raiſe a 7 
þ a N. zn 
* Courtney's evidence againſt Blair + iv. 61 
* Witneſſes to fir Fohn's reputation iv, 61 
* The priſoner inſiſts, that a conſpiracy. to tery war is is not treaſon iv. 619 


» 
. 


* 'The ſolicitor-general's, fir John Hawles, op 5 . 030 

* Mr. Couptr's reply £ 1 iv. 622 

Lord chief juttice Joi up the evidence iv. 62 

The priſoner is convicted ' | ke YE Nora iv. 62 

Ses the ſentence-and his. dying ſp b, in the trial of ir Milian Por- 
, . 69, 660. PORTER Captain GEORGE. 
T%. 1. #PULLER, WALLIALM, 


* Cooknel to the Fl, and ordered to by G r far ne 


N Wan 40 . 823 x% 4 * 4 4 8 
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a N iii. 3 
M., ferjeant Majnard and mr. attorney- general (fir Creſwell 5 


1 | 
1 


n.. & Original Letters from the late King,” and “ Twenty- 
ix Depoſitions of Perſons of Quality,“ 1701-2 ba viii. 78 
er Buck, and mrs. Baldwin, ordered to be proſecuted for printing and 
5 t the ſame 8 Vili. 78 
* His trial for forging falſe and ſcandalous libels, May 20, 1702, 1 Ann. 
noo | | 5 
# Fuller acknowledges the books to be his v. Wa 
Pretends he can make out the truth of them V. 443 
"He is convicted v. 445 
Phe record vi. 58. Ap. 
is ſentence, and the execution of it | viii. 78, n. 
FUL THOR E, Sir ROGER, Juſtice C. B. 
Was arreſted fitting in his place, immediately removed from his office, 
and ſent priſoner to the. Tower i. 5, and n. 
He was tried, and convicted of treaſon 1. 14 
Confeſles, and begs mercy . 15 
ſe was baniſhed to the city of Dublin, with the yearly allowance of 40l. 
during life, with libertv of going three miles for his recreation i. 14, 
 andn, * See BRA. ABR E. | 
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AGE. ROBERT i. 134, See ABINGTON, & al. 
s GAL LOWS. Sce EXECUT IONS, 

EY - GADL DELIVERIES. 

The deſign of them, and ill conſequences of being defeated 
_— | | 


$70] Em. Pref. xiv. 
GAOLS 


5 and GA OLE RS. 
Obſervations on them | Em, Pref. xiv. 
On theih fees Em. Pref. xiv 
The ill conſequences of the management of gaols Em. Pref. xiv. 
* ufe of chains and fetters in gaols Em. Pref. xiv. 
The oppreſſions and extortions of gaolers in ſome meaſure remedied, by 
K ſtat. 2 Geo. Ii, chap. 424 ̃ Em. Pref. xiv. Nn. 
It is an abuſe, that priſoners pay for entering into, or coming out of gaol 
EY Em. Pref, xiv. n. 
The reaſon that the law requires coroner to fit on perſons dying in gaol 
1 | Em. Pref. xvi. n. 
No impriſonment lawful but in common gaol | Em. Pref. v. 
Inſtance of gaol diftemper in time of Elizabeth Em. Pref. xiv. 
The reſolutions of the commons, in the report ef their committee ap- 
- pointed to inquire into the ſtate of the gaols, as far as relates to the 
Fruel uſage of the priſoners. See ACTON WILLIAM. BAM- 
THOMAS. -PRISONS., | 

 GAPPE X, Serjeant at Law, 6 


ix. 21 
See REGICIDES 


His trial for high-treaſon, in promoting the gunpowder-plots March 
28, 1606, 4 Jac. I. at Guildhall i. 248 

Zee the indictment in Winter's trial i. 232 
| ohn Croke opens the charge | i. 248 


* ir, Raward Coke ſhews the aggravations this crime was attended with 


* 


* Gives an hiſtorical relation of all the popiſh plots in queen Elizabuth%, 


"reign 65 i. 250, 251 
And of the gun-powder plot *. 252 
* Garnet formerly a corrector of the preſs _ i. 25 
* His defence as to their doctrine of equivocation; as to their depoſing 
 * doctrine; and abſenting themſelves from church - i. 257 
e owns he knew of the powder plot; but denies he conſented to it 
"2 i. 258 
Sir Edward Cobe's reply to Garnet's defence N = 
* Earl of Nerthampton's ſpeech 5 i, 261 
The priſoner ſays, that if a man in ſacramental confeilion owns he has 
desen to commit murder, the prieſt is bound to conceal it i. 264 
Ppe priſoner is convicted ; I. 266 
Eat of Northampton's ſecond ſpeech i. 266, 308 
| *® Garnet receives ſentence i. 308 
* His execution i. 309 


GAR TER. See KNIGHTS of the GAR TER. 
2" *GASCOIGNE, sir THOMAS, Bart. 


* His trial for high · treaſon, the 11th of February, 1679, 32 Car, II. iii. 1 


| | | Wt 
* The indictment for conſpiring the death of the king, and the ſubverſion 
of the eſtabliſned religion and government iii. £ 
* Sir Thomes is brought upon his trial 


* Sir Thomas arraigned | 


2 e the evidence  _-. | | ith. 4 
* Balror's evidence of the priſoner's making a colluſive conveyance of his 


N 
. 


PE Mowbray's evidence repeated to ſir Thomas, in the ſame manner as Bel 


2 Fen's e 32 . 
ST homas's almanack given in evidene?2s?s iii. x 
er directed to fir: Thomas, and found among his papers, produced 
as evidence RS MORE 


ba piſts convicted at once of not taking the oath of allegiance in 
d 3 | N 


ö | iii. 12 


* 5 
OS 
. 


# Proceedings agaikft bim, 7 | 1 
uo of the barons of that court, in the houſe of lords im roland, fer a 


| * 


B B x 


* The priſoner calls witneſſes to ſhew Bolron's malice againſt him iii. 1 
* Further evidence of Bzlron and Mowbray's malice againſt the ptiſoner 


7 | | 1. ili. 1 
* Evidence of Bolron's ſweating falſly againſt others iii. 3 
* Bolron's character Hi. 21 


* Bolron calls his wife and grandmother to give him a good character iii. 26 
* Mr, ſerjeant Maynard, and lir Francis Minnington folicitor-general, ſum 
up the evidence ; iii. 27 
* Mr, juſtice Jones directs the jury, and tells them, that improbability 
is not of weight againſt poſitive evidence iti. 28 
* Sir Thomas Gaſc.igne acquitted . rote he 8 
GASCOIGNE, Sir CRISP, Lord Mayor of London, 
Quitted the chair at the O/4-Bail-y, on the trial of the Abbotſhury men, for 
perjury on the trial of Mary Squires Xx. 243 
Mr. ſerjeant Davy his complimentary ſpeech reſpecting this mayor's con- 


duct, in procuring the ſaid Squires her pardon X. 248 
CAHICUTNDGS , 
Opens indictment againſt Elix. Canning, for, perjury x. 211 


52 5 GATES, Sit 70 HN, „ 
Sir Henry Gates, ſir Andrew Dudley, and tir Thomas Palmer, their trial at 
IV:ftminſter, for high-treaſon, Aug. 19, 1553, 1 Mary xi. 26 
They were all condemned and bat > | Xi, 26 
„„ 111 
Sentenced to be hanged for treaſon iv. 160. See CORNISH. 


* GAVAN, JOHN ii. 623. Sec EITE, alias WHITEBREAD, 


| al. | 
GAWDIE, THOMAS, Queen's Serjeant at Law. 
His ſpeech on the arraignment of Daviſen in the Star- chamber Vil. 22 
f . LUNDON, | 
Quære, the evidence of them viii. 213 
FF 5 A 8-#. &- 
People allowed their recreations at Geneva on Sundays i. 899 
GENERAL WARRANTS. ; 
They were declared illegal and bad by the court of B. R. 1.474 
* ERHARD, FOHN ii. 212. See FOX SOMERSET. 
GERMAINE, Sir FO HN. See NORFOLK Duke of. 
| * GERMAN PRINCESS, 7 
* Mary Moders, alias Stedman, her trial for bigamy at the Old- Baily 
f June 4, 1663, 15 Car, II. 3 „ 
* The indictment for felony, in marrying Fohn Carlton, Th;mas Stedman 


* 


her firſt huſband being then alive ii. 498 
* The witneſſes for the king to the firſt marriage are called ii. 499 
* Noentry of the firſt marriage in the regiſter-book ji. 500 
* She ons her ſecond marriage ii. 500, 
* The priſoner's defence ii. 500 


* She calls her witnefles - 9985 LY ii. 501 
* . Recorder H:wel directs the jury, and tells them, that if they found her 
guilty, ſhe muſt die by law; for that a woman could not have the bene- 
t of clergy ; but he intimates to them, that he thought the proof of the 
firſt marriage very defective | $9.0 ii. 504 
*The priſoner is acquitted 5 3 , Ji, 498 
GERRARD, Sir GILBERT, Maſter of the Rolls, 
His ſpeech on the arraignment of Davſan | Vit, 25, 25 
GERRARD FORM: ; | | 
His behaviour and ſpeech at his execution, on Tower- Hill, 1654, for trea- 
ſon againſt the protector | viii. 366. dre vii. 212. 
GIBBON, O A N, ITED 
His trial upon information, in nature of a gi» warrants Na him, to 
ſhew by what authority he claimed to be freeman of New Romney, at 
the ar Mine of William Jarvis, at Maidſtone aſſizes in Kent, Au TAN 
1734, 7 Geo. II. before chief juſtice Eyre x. 118. Ap. 
Mr. * the pleadings on behalf of the king x. 118. Ap. 
Mr. Marſb's obſervations for. the defendant Gibbon x. 119. Ap. 
S and admitting members of corporation ſame thing x. 119. Ap. 
See Id. 123. mr eto 5 | 
Evidence on behalf of the defendant 


X. 119. Ap, 
Mr. ſerjeant D. 5. 


x. 119, 120. Ap. 


Jarnell's ſpeech on behalf of the crowh ö. 
1. 119. Ap» 


Lord chiefjuſtice Eyres opinion on a point of law 


The aſſembly books produced Xx. 119. Ap. 
Mr. ſerjeant Baynes's ſpeech on ſame ſide KX. 121. Ap» 
Evidence on behalf of the king _.. 1811 X. 122. Ap. 
| Mr. Marſt's ſpeech on behalf of mr. Gibbon X. 123. Ap. 
Evidence on ſame fide 5 X. 124. Ap. 
Debates about the plea _ | "2,126; Ap 
Lord chief juſtice Eyre ſums up to the jury x. 126, Ap. 
Verdict for the kin x. 128, Ap. 


£61BBONS,FOHN; 


, 3 7 6-4 2 
* His trial for high-treaſon for being concerned in Love's plot, before the 


high court of juſtice in J/e/min/ter- Hall, Juhy 18, 1651, 3 Car. II. ii, 183 


4 | * Impeachment for high- treaſon and other crimes, preferred by Pridiausm, 


Ii. 184 


attorney-genera of the ſtate 


e, to prevent a forfenure 2 ii. 4 | The priſoner inſiſts on his being tried by ' jury, according to the an- 
4 Of fir Fae defi n to erect a nunnery in Yorkſhire” © ; FO I. ili. 6 5 ee on MEET eee 8 97 4b 4 Ys | / ö |. mn 5 Tx 184 
* The J. ſuits hold it damnation to take the oath of allegiance + "i. 7. | The evidence . 3 eng 
8515 a (wears the priſoner offered him 10001, to kill the King ili. 8 * He alledges, that the notes taken for him at his trial, were taxen away 
evidence repeated, particularly to fir Thomas, he being very | from him; which prevented his making a defence © J. 185 
| Os Wick of hearing; and his ſeveral anſwers Il. 10 [He objects to the incompetency of the witneſſes Di, 187 
# Mow! ray's evidence of fir Thomas's concern in the plot III., II IX And that there was but one witneſs to any one fact | ii. 18 


Sentence paſſed upon the prifoner . 00 29520 3h" 208 
* His behaviour at execution | 3 3 Be 303 
* GILBERT, Sir FEFFERY, Lord Chief Baron of the Er- 
cheguer in _Jreland. * HA LIN; IL 

ohn Pocklington, eſq. and fir Joly St, Leger, 


contempt 


2-44 +&4; 


oO 


17 N Dad R X. 


1 that houſe, 1719, 5 Geo. 1 vi. 188 * Both priſoners complain of the loſs of hearing 3 and are allowed to be R 
*The high ſheriff of Kildare's petition to the houſe of lords; complaining | brought nearer the wiunefies G vi. 796 ; 
that he had been fined in the Exchequer for obeying the lords order vi. 188 | * The jury is ſworn. 5 vi 7 97 3 
* Report of the committee : vi. 189 7 Mr. Vernon opens the evidence | vi. 797 A 
Orders of the lords in England relating to the cauſe vi. 189, 191, 192 The witneſſes ſor the king called . 1 
* Oath of à baron of the Exchequer vi. 193 | * Mr. Smith's evidence, that at mr. Geodere“s requeſt, he made a Kenn 2 
* The lords cenſure the barons | vi. 194 { reconciliation between him and fir Fohn ; that they met at this vices 3 U 
* And commit them into cuſtody vi. 195 . houſe, kiſſed, and drauk to love and friendſhip „Bot 
His hiſtory of the Common- Pleas clind as a deciſive authority xi. 192 * That fir John went away; and mr. Goodere haſtened after him, and 2 
„„ 4. 0-#':X; | was joined v7 ſome ſailors from the White Hart ale- houſe vi. $:9 H 
a * Hear - ſay evidence admitted vi. 80 7 
2 9 11 on Jobn Arnold, eſq. 1680, 32 Car. II "1 63 * It is moved in behulf of the priſoner, that he may have counſel to put : 
* Mr. Helt, of counſel for the king, opens the evidence iii. 65 | R n and that the court put them for h; * wo l 
4, > ; 0 . 
M apa tage: "ml aſſaulted | my 67 rr nn . A 
„Several corroborating e. given in evidence iii. 6g 4 Dr, how re AR ee 1 vi. 7 1 
* V def, by mr. Darnell iii. 71 rguments upon omunon o e title in the ind! 1 vi. 8: ” 
* N the pier was at another place when the fact * ; i A 5 have divers ſurnames; yet a purchaſe by either 4 5 0 
111. 55 | 1. 80 1 
1 Sir George Fefferies's obſervations on the evidence 1 75 : Ka 9 3 the White Hart ale-houſe, his ee R 
| 5 ry 7 t þ 
» __ by N 5 | 1. 70 priſoners meeting there with ten men, for conſultation ; and of fir Feb 0 
erke berg king bf i, - et dete ig fe le of bi © 
GLANYVILLE, FOHN, Serjeant at Law. : 2 , in the 5 
His ſpeech concerning the petition of right, at a conference of both 19557 7 Ci nfatuiat evidences of the murder of him, on board 8 For H 
Vii. 2 3 

8c 
wy GLANVILLE, RANULPH DE. * Poſitive evidences of it 5 8972 3 

8 | 12 
Wrote in the time of Hen. II. vii. 151 | * Gondere orders Mahony and Ihite to be put on ſhore vi. $13 N 
He was a learned and famous judge to Her. II. but living 500 years | The examination of HMabory read vi. 817 * 
ſince, and ned one tre of which he writes being ſo different from the , Mr. recorder tells the jury, d ö is ine only again : 

ractice and eſtabliſhed laws of the enſuing ages, his authority is of } 

1 h | Malony; z and not againſt Goodere 1. 818 | 
light or no moment for direction in judgment of law at this day, t W The place where the Ruby lay proved to be within the * of 5 1 
it be very conſiderable in examination what the law was in his time; city of Briftol . Eg 1 
and that way it is ſometimes uſed as an oinament in argument only * Guodere, in his defence, calls witneſſes to prove that his brother was a lu- 6 
vii. 235. See ii. 565. Xi. 298, 301 | natic; ; and that he was doing his beſt to take care of him vi. 819 A 
F 'GLE N, G £ 9 * 7 r 98 THOMAS, &al. | * Brings other evidence that he did not ſend Mabony and White away 5 
vi. 81 ve 
An account of the barbarous maſſacre of the laird of Glencoe, his lady, and | * Inſifts that he was not preſent at the death of fir John Dineley vi. 525 8 
vaſſals | x. 65. Ap. xi. 280. | * Is anſwered by mr. recorder and by mr. Vernon vi. 821, 823 05 
GLYNN, JOHN, * Calls witneſſes to his character Vi. 821 0 


Replies to ear! Strafford, impeached of treaſon by the commons, oak tried 


before the lords „ le: 757 
GLYNN, FOUHN, the King s eldeſt Serjeant at Law, 
Opened the inditment on lord Morley's trial 115-7 1:08 424 


GLYNN, FOHN, Serjeant at Law., 

His ſpeech in behalf of Anthony Fabrigar, againſt governor Af; ha xi. 162 
His reply | xi. 177 
His argument on moving the court of Common · Plias for the diſcharge of | 

abun Wilkes, eſq. member of parliament, committed to the Tower as a 

libeller of his king ; when he was diſcharged on account £6 JO. | 

_ tary privile 1 „305. See * Q 

75 5 DD K 7 
Is apprehended for robbing a Jens at his 4 of 554 ak 2 41 
He is tried and acquitted R. 411 
Indicts Simons for fer perjury x. 4¹². See SIMONS. 

ING, FOHN, & al. 

For piracy, Ning under king James the ſecond's So, 5 V. & M. 


viii. 
Dr. Olays order to proceed againſt them as pirates, gives his 3 
writing that they were no pirates viii. 
Gives his reaſons beſore the council, that the calourable authority ſtil]. re- 
maining ia king will excule them ; the abdication never having 
been publiſhed in France | Viti. 74 
Sir Thomas Pinſold of the ſame opinion Ft viti. 75 
Dr. Newton and dr. Walker defire time to conſider vii. 75 
Dr. Lyttleton's opinion made king's advocate; tries and condemns them 
viii. 75 
Appeal to the houſe of pee by. petition, that they ought to have been 
treated as enemies, and Ty of war, not as picnics viii. 75 
Set forth their caſe | _ 76 
*_ execured _ Fi. 78 


 GOLDWELL, THOMAS. See POLE Cardinal. 
| GOOD BEHAVIOUR 
W when ſwords were not uſually worn but by ſoldiers, if a man 
6 2 bound to his good behaviour, the wearing of one mighi be a breach 
MR: iv. . 
Security for behaviour ordered to be taken by juſtice of peace xi. 


*600-DBNOUGH, RICHARD ii. 630, dee PILE 2 


r To, & | 
k ob, S4MUEL Eſq. BE, 
* Matthew Mahony, and Charles White, their trials for We at the TY 
[nag of peace held in the city of Brifol, begun the 19th of March 1740. 
1 continued b adjournment to the 26th of the ſame month, 1241, 
and 15 Geo. I: vi. 795» Vo! 
The indid ment of Mahony, for choaking, ſtrangling, and murdering of 


” "> Fobn Dineley Goodere ( rother to the ſaid Sema { Groders) on board. 


5 2 Ruby man of war; and of Samuel Genter fot abetring him in it 


« "vic $2 
hey plead nor guilty to this indictment ; and to that on, the coroner's 
I u vi. 796 | 
* 1 Herero counſel moves for: an adjournment of the trial, and ap- 
to dr. Middleton (a phyſician) Mee the priſoner's-il ſtats of. | 
alth will admit of it no, VM. 796 
 . '*.. The doctor e od delves i wil notz the tro is therefor put 
"HS « + offifor a week | T e „„ 5 f 
. _—  . SEE ; 1 GE. 75 5 $ | | 


4 


* Some of them contradict his charge of lunacy upon his brother vi. $22 
* A perſon engaged in a deſign of murder, and poſted fo as to give any 


aſliſtance to thoſe that actually commit it, is, in the eye of the law, pre- C 
ſent at the fact, though not upon the very ſpot where the murder is 7 
committed, nor even in fight or hearing of it 5 vi. 822, 828 6 
* The caſe of lord Dacre + vi. 822 E 
* And of Berry, in the murder of ſir Edmondbury Godfrey vi. 823 * 
Mr. recorder ſums up the evidence vi. 823 | 
| * Matthew Mahany and Samuel Goodere convicted of wilful murder vi. 829 's 
* The trial of Charles M bite for the ſaid murder vi. 82y A 
* The jury ſworn, and charged with the priſoner vi. 829 * 
* Mr. | opens the charge vi. 829 1 
* The witneſſes for the king called vi. 830 A 
* Evidence that af er Mabony and I ite had murdered fir Jin, they rifled 4 
his pockets of his watch and money vi. 830 54 
* The examination of bite read 1 vi. 831 T 
* He retracts his former confeſſion; ſays he was in 8 and out of his 1 
ſenſes when he made it; and that he never laid a hand near the deceaſed 1 
vi. 832 h 
* Calls wirneſſes to his character 3 932 * 
* Mr. recorder directs the jury vi. 832 =; 
* Charles: ii bite is convicted of wilful W vi. 833 * 
* Mr. recorder's ſpeech to all the priſoners vi. 833 5 
| * They are condemned, aud executed Ts vi. 834 * 
* The bod of Mahony hung in chains vi. 834 * 
* Charles . Edward Macdaniel, and IWVilliam Hammon were indicted, +; 
tried, and convicted, at the ſame court, for a miſdemeanour, in forcibly C 
ſeigin fir John, and carrying him on board the Ruly, barge 3 fined and | 
impriſoned vi. 844 A 
GOODWIN, Sir PRANCIS, | 8 
The caſe between him and fir Joln Farteſcne, Og the election for the F - 
| county of Bucks, 1 Jac. I. | . 07 'D 
{ Ordered to be printed from the journal of the houſe 1 vii. 67 "ok 
His return refuſed by the clerk of the crown, as an outlaw, but voted duly x, 
elected, and to be received de jure vii. 68 1 
The lords deſire a conference on the ſubject, and are refuſed. vii. 66 
A meſſage from the lords, that his majeity deſired there might be a con- 
ference thereon vii. 68 
The ſpeaker and a committee attend his majeſty, to relate the reaſon of the 
houſe's proceedings vii. 69 
Prec dents of perlons outlawed, yet privileged by the houſe, and returned 
to ſerve” vii. 69 1 
That a general pardon. i is good for outlawrics againſt all, ſaving the party viah 
at whoſe ſuit vil. 69 87 
His majeſty's anſwer, that they ſhould admit a conference with the Judges I 
who had reſolved ouclawry a ſufficient, cauſe of diſmiſſion from the 92 
houſe, and that ſir Fran. is Goodwin ſtood outlawed vii. 69 mo 
The three great objeQions anſwered | vii. 70, 71 18 
Committee appainted to put in writing thrir reaſons for their proceedings 
vii. .72 
Delivered to the lords i in the . chamber vil. 75 
The king commands a gonference with the 1 in the aer of bim 
and his council vii. / 
Sir TONE Bacon way. the conſerence.. Rt vii, 7/ 
Pn Bee * *Reſolves, 
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rey are not to examine to the credit of the kin 


| "The 45 lon not to a man's ſenſe, learning, or 110 


. E. 
Abel, that both fir Fobn Forteſcue and fir Fraticis Godwin ſhould be 4 


ed, and a new writ direQed vii. 76 
. Goodwin's letter to the ſpeaker 11 vii. 76 
Addreſs of thanks to his majeſty, and his majeſty's anſwer vii. 77 

| | . vii. 77 


| Tant for a new writ | 
8 G ER D Oo N, 
Wa 7obn Baſtwick and Henry Burton pray he may be aſſigned their 
ie! I. 502, 503 
= GORDON, HAMILTON, 
His argument in ſupport of the objection made by lord Lovar, that an at- 
Rainted perſon is not a competent witneſs | ix. *655 
Rk” GOVERNMENT. 
diſaffection of the nation to the rg en 
| | Iv. 165 
Ml civilized governments have puniſhed calumny with ſeverity xi. 323 
The worſt of governments is mote tolerable than no government at all 
8 2 | xi. 323. * See LIBELS. 
GOULD, HENRY, Serjeant at Law, 
s the charge in the indictment, and ſhews the methods fir Fohn 
© Fenwick took to protract his trial V. 44 
Reply on bill for attainting fir Jen v. 89 
3 COULD, Sir HENRY, Judge Y. B. 
Of opinion that miſtike in proceedings againſt John Tuichin, who was 
convicted for publithing «© The Obſervators,“ might be amended, on 
motion in arreſt of judgment, Mich. 3 Ann. v. 568 
His argument on giving his opinion, that the Ayleſbury men were not 
bailable viii. 159 
3 GOULD, Sr HENRY, Juſtice C. B. 
His charge to the jury, in the cauſe of Fabrigas and Moſiyn xi. 80 
Mr. juſtice Gould was pleated to ſay, he much doubted, whether the 
- precedents in the crown office of returns to writs of habeas corpus, 
were like the preſent return, as had been aſſerted ” the king's ſer- 
jeants; and fail, if the precedents were not to, he ſhould be of opi- 
nion, that at the time of the coming of this writ to us, the 
within named Jebn Milſes was not, nor at any time fince hath been, 
in our cuſtody, or in the cuſtody of either of us, was an inſufficient 
return; becauſe he thought, that from what appeared in evidence in 
the caſe, the court had a right to know what is become of the king's 
(ſubject mr. Milbes, ſince he was in the meſlenger's cuſtody on the day 
the writ was granted; whereupon (be/itante curid) the writ and return 
were not permitted to be filed of record xi. 303 
O Rnd fo: fakes, 3 
Froceedings againſt him and others for high-treaſon, at Edinburgh, 1600 
| 1 0 : vii. 33 


The reaſons for the 
the reigns of the Stuart family 


14, $26 x ; 
Hied to appear, but do not 


The depoſitions of the witneſſts, to prove the ſummonſes of tteaſon 


? vii. 34 
reſt declared uilty of treaſon and leſe majeſty 
The —— Ruthven aboliſhed forever 4 rad 
The fifth day of Huguſt, being the anniverſary of the king's deliverance 


+ from the carl of Geuurie's conſpiracy, was celebrated, ſays lord ehan- 


-xellor Bacon, by him with his-neighbours the townſmen of St. Albans, 
D 
$®.GRAHME, Sir RICHARD. See PRESTON Viſcount. 
=: CEAND.IACHILDREN, 
The king's grand-children are children xi. 296, 299. See xi, 301 
They are ſo ſtiled in records xi. 298. See ROYAL FAMILY. 


5 CCT 
# Twelve of the grand jury mult find the bill V. 423 
Grand jury-men may not ſend for other evidence than is produced on 


the part of the king v. 440 


* The king's counſel may manage the evidence before the grand jury 
. 6 | | „iii. 418 
Evidence may be given the grand jury in open court iii. 421 
Grand jury-man admitted to give evidence of what a witneſs, who was 


withdrawn, had ſworn before them f | 4s" . 72 
Grand jury inſiſt they ought to examine witneſſes in private, notwith- 
55 Randing the king waves-it Ian AD I SN Ih iii. 420 
Admitted their debates.ought to be in private ii. 281 


. of witneſſes how to be conſideted by grand jury iv. 184, 201 
Sand jury may notice any thing they. know or believe iv..185 
*Dilcharging a grand jury, before they have finiſhed their preſentments, 
= tends to 1 füdver ion of the law iii. 423. vii. 479, 481, 482, 485 
Autinge nere Jurywan Jayipg violent hands upon himſelf, for the 


injury he did a priſoner, in urging his fellows to find a bill againſt 
VS; him f „5 . Fu 0 b L - 


* 


1 N 5 Nor ths i EY; 
7 'Probuble. evidence 1 uffcient for them to' 


433. See iv. 184 
1 173 


bun fei ſhould not be admitted to them 


| *Riog's couniel cajoled the grand jury in private for ſome hours, in Fita- 


8 is caſe | e {FS © 5c: 
(Sir hn Hatwles's remarks on the earl of Shafteſdury's gland jury iv. 1 13 
®Thetauſe of their inſtitution, and their uſe 1 

pe king's counſel 


order to finding the pifl of indidment —. val 
CRANT, FOHN i. 232. See WINTER ROBERT, Sal. 
r 
Abe was beheaded, thyu h ſentenced to be. hanged _- _ iv. 129 
| (Taking it Gow prg-welrings ang eee eee e 5 
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vii. 34 


Earl of Grwrie, and Alixander Ruthven, condemned to be hanged, and the | 
vii. 43 
vii. 43 


e Eo 
tivately manage the evidence to the grand inqueſt, 


| iv. 206, 
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Keeper of the great ſeal cannot commit iv. 555. See CHANCELLORS, 
CHANCERY. | ape 


* GREAVES, FOHN ii. 494. iii. 978. See SACHEVEREL 


WILLIAM. 5 
* GREAVES, WILLIAM iii. 978. See SA4CHEPEREL 
WILLIAM. | 
. 


Tully was well read in the Greet hiſtory iv. 172 
„ That innocence would defend;” was a ſaying as mortal to Fitz-Hurris, 
to Colledge, to colonel Sidney, to alderman Grab, and to others, as 
was the letter © among the Greeks iv. 177 

A remarkable law in one of the wilcft of the Grecian governments, ariſin 
from their dread and abhorrence of a corrupt judge Vi. Ps 
When a man faid the poet, the Grectans inderltogd him to mean Homer 
| 3 vii. 18x 
* G R E E NM, ROBERT iii. 978. See SACHEVEREL 

WILLIAM, ES 
| *GREEN, ROBERT, 

* Henry Berry, and Laurence Hill, their trial at the King's Bench bar, for 
the murder of {ir Edmondbury Godfrey, February 10, 167%; 31 Gar. II. 
ii. 760 
* Arraigned the 5th February 5 ii. 12 
*The indictment ii. 760. vi. 12. Ap: 
* Sir William Jones, attorney- general, gives the evidence ii. 762 
* Oates's evid nee, of the danger fir Edmendbury Gedſrey thought himlelf 


in from the papilts 11 764 
* Prothunotary Robinſon to the ſame effect ii. 769 
* Prance's evidence, of his own part in the murder ji. 765 


* Richardjon's evidence, of Prance's denying what he had ſworn, and 
then affirming it again PRs li. 769 
* Bedlee's evidence, of his being ſolicited by the prieſts to murder a gen- 
tleman 1 11. 770. See viii. 449 
* Brown's evidence, how the corpſe was found | ii. 772 
* The ſurgeon's evidence, who viewed the corpſe 5 ii. 772 
* Evidence of Green's enquiring for fir Edmondbury Godfrey, the day 
before he was mifling, and Hill the ſame day 5:5: ok 7723 
* Evidence of their meeting at the Plough Alehonſe li. 774 
* Sir Robert Southwell's evidence of Prance's ſhewing the committee of 
., counci] the places where the body was laid | Hl. 77 
* Berry, the porter, ſays, he had orders to let nobody into Semi- 
houſe, the 12th, 13th, or 14th days of October . ii. 776. 
* The priſoner's defence | ile 777 
* Evidence of Hills being within always at eight o'clock at night ii. 777 
* Hill ſhews that the corpſe could not be in his chamber, and the reſt of 
the family be ignorant of it ii. 778. 
* The court intimate that the priſoner's witneſſes were privy to it ii. 779 


1 * Hill urges it as an argument of his innocence, that he did not go out 


of the way when he was told he was ſuſpected Il. 781 
*The corporal and centinels depoſe, that no ſedan went out of Sumer/et- 
houſe that night the king's evidence ſay fir Edmondbury Godfrey was 


. Carried out il. 783 
* Mr. attorney's obſervations on the evidence It, 784 
The chief juſtice direcis the jury againf? the priſoners li. 78s 
*The priſoners are convicted 5 ii. 7 


* And receive ſentence the next day, though they were ttied at bar ii, 789 
* The tipſtaff demands their clothes as hls foe ii, 789 


* But not allowed | ii, 789 

* They make proteſtations of their innocence it. 790 
| * Denied vriefls to come to them 3 ; ii. 791 
| * They are executed i. 791. viii. 441. * See ATKINS SAMULE, 
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 "#®# GREEN, Captain THOMAS, and his Crew, = 
* Their trig! before the high court,of admiralty, in Scotland, for pi- 


racy; robbery, and murder, Marth 5, &c. 1705, 4 Anne v. 572 
4 * 9 a pardoned, to be made witneſſes againſt the reſt v, 572 
1 WO indi ments 0 4 W _ 5 8 5 6 
* Exceptions to me indickments 3 MA oY 7h 778 
The exceptions are over-ruled by the court | v. 594 
* A jury of fifteen ſ worn . v. 59 
* Fer dinondo's evidence of taking a ſhip, and deſtroying the men v. 59 
* May the ſurgeon's evidence, of the Morcſler's taking u ſhip v. 596 
* Franciſco the captain's ſervant's evidence of the taking a ſhip v. 597 
* Evidence of ſome words that Haines, one of the WYorceſter's crew, bu | 
let fall ſince their coming. to Scotland | 8 


* Evidence that the bale-goods on board the Moregſter were 1 | 
* Evidence of Maddir's having the ſcals of the Scotch African and 'E, = 
; , India company in his poſleflion n „ +.v2.000 
The inſtructions given to the captain by the Engl N 
pany, to uſe an extraordinary caution and privacy in the letter they 
. ſent home, uſed as an argument that the Engliſh Eaft-India company 
fitted out this ſhip on purpoſe to deſtroy the Fetch ſhips | v, 602 


Sit David Dalrymple ſhews' the nature of the crime, and makes his ob» 

ſervations on the evidence +. | | WT” os 

* The juty withdraw, and chuſe their foreman and clerk _. 2 GO 
d cler 


* The verdict is given in writing, and figned; by the foreman 
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* Moſt votes determine the fact 1 
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* They are all convicted but Nn, 
* Judgment pronounced by an officer appointed for th 
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* GREEN, MIREILM. i 5. See MESSENGER, & al. x 
r 019466 

Proceedin 2 at the Ou. Bail for high-treaſon, Fan. 1 * Þ 
1 3707;8, 6 zj AE $12.4 27 Hue HR Tg ob 8 

| N | | e e e 22 . 3 
8 ; „ 
3 x 9 4 
1 1 4 K . 
ct 7 TRE n Wa 6 Ja 


Sp 


Mo] 
. 


A 


| mee A on ene to the king, Jae. J. Aue ty grievance 


2 ,cormons, upon his impeathment'for treaſon 


EN DB X. 
to the bouſe 


Report of committee of lords, appointed to etamine him, to 


Ke Burnett's acoumt of the matter | 
juſtice Foſter's obſervations on Gregę's caſe 77. 
n the queen to have him exemptlarily puniſhed x. 82. Ap. 


Me Hoffman's letter to ordinary of Newgate, concerning Gregg, with the 


X. 77. 


anſwer X. 82. Ap. | 
Gregg is executed x. 82. Ap. 
Gray s dying ſp ; wherein. he cites che right lidtorable Robert Har- 
yy ay; of all ſuſpicion of being concerned in the traltotous Sr 4.4 


* CREGORY, GEORGE, eg. iii. 949; 9 578. See Wy 22 
VEREL WILLIAM. © 
GREGORY, WILLIAM, Baron of the * 
of the Houſe of xe ags | 
Examined as a witneſs on Outet's ttial for petjury | 4. 
*GREY, FOR O Lord iii. 6 See PILKINGTON, & 
* G REI. FORD 1. Lord, - 
* Nobert Charnect, Am Obarnock, David Janes, Privnchs Jones, and Rehrees 
e their trial on an information by the 3 general, for a miſ- 
emeanour, in ſeducing and carrying away the lady Henrietta Berkeley, | 
from her father the _ of Berkeley, being under 18) years of age, and 
. under his ent, and ſoliciting her to commit adultery with the 
faid Lord » 34 Car. II. 1682 iii. 519 
* Sir Rebert auher, attorney general, and mt. Finch; ſolicitor- general, 
open the evidence ili. 520, 521 


* Evidence of lady Arabella Berkeley | 1 iii. 522 
* And of the counteſs of Berkeley ti. 523 
* Evidence of lady Harries being moved from place to place iii. 527 
* Mr. Williams's ſpeech for the defendants iii. $33 
* Lord Grey's own account of the affair iti. 535 

tit. 535 


* My lord Grey committed till he produced the. lady Henrietta 
*The lady Henrietta admitted to be ſworn as a witneſs in this caute, 
though it was ſtrongly oppoſed by. the king's counſel, her evidence 
tending to excufe her unlawful love, &c. lit. 539 
She denies upon her oath that ever my lord Grey adviſed her to, or had 
N = y hand in her eſcape, or knew any thing of it iti. 539 
ad 
ruled by the court, that if he was no party to the information, the was 
not en to diſcover him; for though one is (worn to ſpeak the 
whole truth, that is to Ly underſtood only in relation to the * in 
iſſue i 
* And ruled, that if the court will afk her no queſtions, ſhe is not to tell a 
ſtory of herfelf iii. 540 
* The chief juſtice, in ſumming up the evidence, tells the jury, the 
charge was double, (1.) The ſoliciting the lady to unlawful love, 
12 ) The carrying her away frotn Yer facher, under whoſe —— the 
i. 541 
* There having been a writ de "IE deni 1 againſt my 810 
Bog for the lady Henrietta, the is examined in court whether ſhe is 
75 r any reſtraint iii. $543 
* Te thich ſhe anſwering, ſhe was not, the lord chief juſtice orders der 
to be delivered to her father the lord Hertel „ nit, 1 
#*Wikreupon ſhe. afficmed ſhe was married to one Turner; and judge | 
Dolben held, they could. not diſpoſe of another man's wife iii, 
3 the lady bein produced; to which the court agreed 
: Kur. no e en coul 


* Mr. Jette Dollen queſtions whether the edurt had power to commit | 
tord Grey. on. the hamine replegiando, he being a peer 


* The perſon eſſoigned is prope = plaintiff in a homine replegiands ; 


and the court 9 my lord ee . to orgs yoo the | 
- lady's ſuit upon that\writ | ni. 543 | 
* Which he did, and js admitted to bal | Hi, 


Tue lord Berkeley 
le about her in the hall, the chief juſtice ordered'a' tipſtaff to carry her 


and Turner, her pretended huſband, to the Ting Bench but che laſt 
day of the term the court ordered her to be diſcharged ili. 


5 this nl 


treafon, June 25, 1 Hen. VIII. . 1 
The attlele 1410 to is char „ by "Xi. Ak 
2 His anſwer t | = n SY 0 
. ſent to as . | N, 17 | 
a common Ju only an 7r bp © 
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rom the commons AI. 65 
f GRIMSTONE HARROT TT E. 


Wis remarkable ſpeech made ela archbiſhop” Tau, in the houſe of 


ber G R 1 N D ALL, A * Os 184 


A 
” 77. Ap. >| n is execution and FIT 
Ap. u. G 


Henriema being aſked who affifted her to make her efcape, it is | 


544 
. My lord Grey s coin fel, inſiſts on his being diſcharged from his e 
er 


be given that term, there deing not four days ; 
ili. 843 f 


llis 543 


demands his daughter again; and there being a K, | 


| 


J. this exceptipns 
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944 
1 e jury find all the defendants guilty, but Rebecea Jost: but the 
matter being comprumiſed i in the vacation, the e Ye vi entered 


BOE, 20 % ü. ps 225 © IRELAND. | 


U =o KR D s. y 
| Rap law of England takes no notice of the king's. guards iii. 760. Sep 
4 
Tue it u trjuvd bands ape bs legal guards * v 
' The king is guarded by the protection of God; by the love of bis ſub. 
jects; by the law, and courts of juſtice | iii. 760 
The judges are the-king's guards | ili. 760 
All meetings, conſultations, and agreements, to riſe in rebellion and ſcize 
upon the king's guards, which are his defence againſt force, and to invite 
the aid and affiſtance of the king's ſubjects of any other of his domi. 
nions, are plain overt- acts of compaſſing the king's death, and ſo have 
| 
| 


been adjudged in all times viii. 467, 
EN: G U1L T. PT we 


A perſon's flying from juſtice is a preſumptian of guilt 406. n 
pr 2 b. Mar Ls DE. RE 
E R. PL O T 


GUISC AR 
+#GUNPOW le 232. 

E The quality of the conſpirators i - 27 

* The principles of the jeſuits 237 

* An exact and particular account of the plot, by fir Edward Coke i. i. 235 


Their defence as to their doctrine of equivocation ; the depoſing Fi. 
trine; and abſenting themſelves from our churches 257 


GYPSEY. See S9UIRES MARY. 


H. 


* HABEAS CORPUS. 
* The return of a habeas corpus, not ſigned by the keeper, void 
* An alias habeas corpus in the name of Oliver the protector ii. 204 
* The return thereof ii. 205 
An eſcape, to bring a priſoner in execution out of the rules of the priſon 
without a habeas corps though to be a witneſs, and by order of the 
court lil. 97. iv. 2, 599 
* Remarks of an omiſſion in the habeas cor pus 8 iii. 900 
*The arguments on the return of the 3 c 225 which the ſoven 
biſhops were brought from the Tower to the fe Ws b bar iv. 304 
* A priſoner brought into the King's-Bench b habeas corpus, may *. te- 
manded to the county-gaol where he was indicted, or ſent to any priſon 
To — Oy N che King” Bench ſus iii. 1000. See ROSE. 
| * No habeas corpus or diftringes iſues in capital caſes, unleſs the tried be 


KN. 204 


in the King's-Bench iv. 667 
| Maheas corpus act infringed iv. 166 
The writ of habeas corpus explained Em. Pref. v, 
Error lies not in proceedings on habeas corpus viii. 157 


Petitions to the throne and queen 8 to be diſcharged _ acts tor 
ſuſpending habeas corpus in ſeveral reigns 
Not to be granted to remove any perſon committed by the books of com- 


mons for a breach of privilege duting that ſeffion Wi. 462 

Habeas corpus, a writ.of right for the * the ſubject ix. 449. See 
BERNARD major 70H. 
CORBET fir JOAN. 


CROSBY BRASS, lord ma * of . 
DARNELL fir THOMA 
"EARL fic WALTER. 
[ HAMPDEN fir F£DMUND. 
FENKS FRANCIS. | 
ENDAL THOMAS. 
LONG WALTER. 
SELDEN FOHN. - © 
SHAFTESBURY earl of. 
w-STREATER JOHN. © 
STROUD WHLLIAM. © 
Ling HACKER, FRANCIS ijk 
„ c KWELL, I 


82. See REGICIDES. 
T L T4 A.. 


A noli pri %% before the next Hilary-term = 6 4% 44 | His LINE concerning the bill for magna charta © | vii. 192 
£40 7 Lad 2. 80 DUDLEY 3 zou. 5 0 7 i, a learned * able ar h ere parliament lord Bacon did, 
ä ö uke of | again rerogative of crown impo uties without conſent of parlia- 
— 7, EFT HUMBERLAND. 5 Ran n e Lauda ny 
LY © SEEN 1844 C. dor JOE 8 4 * HAINES, ON ESE v. 5 2. See GREEN THOMAS, % 4. 
E. LEONARD my 3 905 HALE, MATTHEW. 


r. Hale (fince the much renowned lord chief juſtice of the Xin Bench) 
ſpoke elaborately and at length for his grace the duke of Hamilton ii. 5 
"When. of high rape 
ful to the commonwealth of England, without king or houſe of lords 
11. 159, 1 

4 counſel for Love, impeached of treaſon for Raa vil 
and conſpiring to bring i ws ting Gharles the ſecond z is permitted to argue 
| Ii. 159 
1 that two witneſſes were neceſſary to one ovett act in treaſon i ii. 173 
4 LE, Sir MAT THEN, Lord Chief Baron of the Exchequer, 
25 N at the trial * the reyerend . va Hawkins for 7 
ps . 

2 wu 2 Th jury | * . 
chief baron Hate of Sinida, 1 a 7 of law; telative to highs 
-" "treaſon, ther, to the reſt of the judges, on the trial of Peter Haſin. 


i * 


Wha; un d eonduct . es er and others, for levying war againſt the ki ii. 593 
* Trae to TOON mo TT 12 CM, vir MA THF, Lord Ghief Joe BR. 
B th r to 4 5 10 That it is unlawful to print any man's private 155 * e 
N TM $515 e WE. 5320: | is depend a court of judicature ” quoted b * inc 
r | 8 8 1 ena 1 5 pe n * ha * * © io 
ZE F e . 8 
r % of 
. 5 2 


| viii. 440 


71. Ap. 


at the bar, took the engagement to be true and ſaith- 


gt 1 


if 


- keitor-general, in the 9 warrants eauſe againſt the city of Londen 


iii. 
fu - wan and his encomium on the trial by j Jurys eited with great re- 
ſpect 407, See xi. 251 
rd chief juſtice Hale, the 5 before he 8 his judicial cha- 


; . racer, expreſſed himſelf thus : © He gave thanks to God, that he had 
. ſpared him to that time, that he was able to keep his cuſhion, and de- 


clare his. conſcience in that place” viii. 109 
's Summary of the Flee of me Crown \faid.to be We faulty, in- 
iece, never reviſed by him, nor intended for t e preis IX. 573 
ere H A L ES, Sir EDWARD, r 
th trial for neglecting to take the oaths of fupremacy and allegiance, 
1686 vii. 612 
jon for 5001, upon the ſtatute of 25 Car. II. vii. 612 
Defendant pleads his majeſty's di iſpenſation, and plaintiff demurs vii. 613 
r, Northey's argument for the plaintiff vii. 613 
ir Thomas Powis for the defendant vii. 614 
i Edward Has bert, chief juſtice, his ſpeech in girin his opinion for the 


defendant vii. 615 
Eleven judges agree to the king's diſpenſing power vii. 616 
The chief juſtice” s vindication of himſelf, and his opinion vii. 617 

ir Rabert Aikirs's argument on the pleadings i in this cauſe. vii. 623 
be animadyerſions on the chief juſtice's vindication vii. 625 


The chief juſtice” s vindication examined by mr. Atwood 


vii. * 
The arguments at the bar in the above caſe were ſo ludicrous, as to be 


ria farce, and fitter for a mock trial in a play, than fuch as became 

men of learning in ſo important a matter vii. 616. n. 
HA LES, ROBERT: 

Was tried Jan. 27, 1728-9, at the King -Bench bar, by a ſpecial j jury, 

; on indictment for a miſdemeanour, for that he would have defrauded 

F. E. of 800l. by means of a note upon the frank of a letter; which trial 

laſted ſeven hours, and he was found guilty, but pardoned ix. 68. n. 
HAL ES, WILLIAM; 

His trial for forgery at the O!d- Bailey, December 7, 1728; 1 Geo. II. ix. 68 

The note of hand whereon he was indicted for a mifdemeatiour ix. 68 


Evidence for the crown ix. 69 
Counſcl for the priſoner ix. 71 
ix. 72 


ef guilty . | 
ndicted for Teandulendy add by falſe tokeria procuring notes of other per- 


ſons, and found guilty on the ſame evidence as given on laſt trial ix. 72 


The'attorney-general * the cauſe ix. 68 
| Witneſſes ca led | ix. 69 
No defence | ix. 73 
Lord chief baron Pengelly 8 charge to the jury ir. 73 
Found g . ix. 77 
Their trial for forgery anten ix. 97 
bey called over and ſworn again | in. 77 
| Indictment read ix. 77 
Indiftmept opened by mr. Strange ix. 7 
Attorney -general's ſpeech for the king ix. 7 
Mende againſt tbem FX ix. 
jeant Whit er's ſpeech againſt them ix. 82 
5 eant Darnell's and mr. Lacy's for kim” ix. 2 
Wee Eyre for mr. Kinnerſlty i. 8 


| Whether che making uſe of a man's name to: 4 iſfecen purpoſe from 
What he deſigned, is a forgery ix. 


| — baron Pengelly' s opinion on the caſes quoted "= 5] 
oe for the priloner I. 8& i} 
berjeanr Ihitaker's obſervations 88 had been l ix. | 
neee on the ſame fide | __ ix. 
ord chief baron's fumming up the evidence - cg N 5: 
man tried wg he «ſave lay as "oy — . ir. o 
n 6 - " p 21; $6 USY "hr 93 f 


* 9 
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0 
|* They urge, that the two Kingdoms were indepe hos ef Fo 


| 8 he earl born after king Taties's accelſio 
| * Al who are born in $ 
| # $6.the natſves of G 


'| * Ligeantiam nattrralem nemo Jan botet, nec patrian exuere 


„ 
F ourth indictment, for obtaining from Thomas Bird 750l. by falle token 


15 ” 
| Mr. Strange opens the indictment 
Serjeant Eyre objects that the facts ini the indid ments are laid Iegally i wy 5 3 
His objection over- ruled ix. 
Lord chief baron's ſumming up 
Found guilty | | ik. 94 
Fifth indictment (with William &i nerfley), for W 2 ptomiſſory note, 
&c. in the name of Samuel Edwards, for 16 Scl. and publiſhing the fame, 


ix. 94 


knowing it to be forged. ix. 94 
Mr. Fran opens the indictment ix, 94 
Attorney-general on the ſame ſide ix. 95 
The evidence againſt them ix. 93 

ix, 100 


Judge Reynolds i ſums up the eviderice 


ound guilty ix. 10 


Sixth indictment, for forging and counterfeiting a promiſſory | note 
Samuel Edwards, Eſq. to Samut! Lee, for 40001: ix. 103 
Serjeant Mhitaler opens the indictment ix. 103 
Evidence againſt him ix. 104 
Serjeant Raby's charge to the Jity ix. 10 
Found guilty ix. Fo 


The note ordered to be returned by ſit Biby Lale, bart: ix, 
Serjeant J/hitaktr moves; on the ſtatute of Henry VIII. ft Corporal — 
niſhment ix. 106 
Sir William Themſon anſwers, what corporal puniſhment ? to be ſure he 
will be pilloried ix. 106 
Serjeant Myitulet obſerves, the priſoner hath endeavoured to get ſeveral 
ouſand pounds, and now only to look through a wooden nn 

ix, 10 
Sir William Thomſon's reply; that he would be impriſoned, as well as ſet 
in the pillory ix. 106 
Serjeant Whitaker would have the puniſhment extend farther ix. 106 
Sir William Thomſon is not for extending it to torture, there being no pre- 
cedent, and he would not begin one; and ſaid, the king himſelf is li- 
mited by the law ix. 106 
The ſentence _— Hales and egg, viz; to ſtand twice in the pil- 

or each. Hales to pay a fine of 56 marks, im rifoned for five years, 
give ſecurity for ſeven years afterwards 5 Ninnerſſey fined 2001. to 

Calf two years impriſonment, and give fecurity for his good * 
for three years x. 2. 05 


We refpited e HAL ES, Mr. See KNIGHTLEY fir RICHARD. 
2 trial for a miſdemeanour i in oben 450k. from FW. Hark b falſe | HALIFAX, > GHARLE ES Loy 1 D 5 ORTEAND earl ol. 
tokens dict | WY gs 6 | Extras from his hiſtory of Hr VII. & 2. ry 
Me. Strange opens the in : went * 177 Extracts from his hiſtory of Henry VIII. Xi. 10 
Mr. Hungerford calls the evidence g * 32 | HF 41 L. L, a ſecular Prieſt; 
Mr. Lac, counſel for the pr — no defence 4277 6 | And Rabert Feron, their trial in Witminfter-Holl, b en of Oer 
| on 3 ſums up the. evidence to the jury | 57 —4 4 and Terminer, 8 treaſon, Eafter-Terms 27 Henry VI Vin. xi. 23 
nd gu | Subſtance of indictment xi. 23 
trial for forging a promiſſory note for 64ool; in name of T. G. and 
1 ind ior Sobliching 8 as true, nag it to be counterfeit, | 3 e, e ee 1 = 
at the Old- Bailey, Dec. 9, 1728; 1 Gro. II. g X. 94 Ap. 1 Hall hanged + ; A. 2 
Seijeant Baynes objects to ſome of. the jurymen being related to the — ö Fr par ned p Xi, by 
ſoner 141 L, 1 KTO 
Sir Philip Yarke (attorney- wud bees ob ial. may be ode fair 47. His reply on. the trial of S5 iflopher Love, impeached of high- tteaſon for 
, and therefore waves the mn n objected to = 95 4 Go n with, and conſpiring to bring i ing Charles Il; ii. 14k 
The indictment _ 00 5 * ry 2 rig L L, Attorney-Genetal for Cbeſbire, 
Mr, Strange opens the indi ment . Hh tu Opens. ae caſe and evidence for murder x. — 
The attorney- general ſtates the evidence x. 96. Ap. His rep 
The evidence ' 1 8 4 | HM 11 TON, ANDREW. See ZENGER 7 
Mr. ſerjeant Darnell's ſpeech i the 00 oner 112. yi | s 77 AMILTON, 7 AMES Duke, and Earl of We F s 
oh ee Tor the priſoner lame ſide Is 16d. as. 1.4 1 * His trial for high-rreafon before the H: pert Fuftice, Fe 95 164 ii. 1 
e. evidence ; x * 
Mr. juſtice Page gives the priſoner in charge to the jury x. 115. Ap. 1 — war in bebal 7 n 55 1 7 x 
| They find him guilty *. 117. Ap. | # The duke's plea 
HALES, WILLIAM, and THOMAS KINNERSLEY, * Moves ſor time to ſend for his witneſſes ; bit k let 1 5 
Clerk, | * Counſel aſſigned him 
Their trials at the Old- Bailey, Jan. 20 and 21, 1728-9, x Geo. I. for for- | Evidence of the duke's ſurfendering upon articles 3 one 6f ek IS 
wo | => 67. | that his life ſhould be ſecured dis e an is i. 2 
aines of the jury : * The commiſſioners who treated with him de they inte on 
| Attorney-general (fir P dale Yor ks) deſires jurymen furmoned and not , be hiv if from the ſoldiers; and not a- the We! power 1. 2 
Frorn, to ſtay ix. 7 The governor of Hindſor-Caftle depoles, that the dere h made bh foe, 
Subſtance of indictment ix. 67 85 he had given him his honoufr he would not —_ t 
Mr. Strange opens indictment ix. „ The quke's de ence 
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He infiſts upon the articles | 
# The duke's counſel ſpeak to points of law 
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; deing, a native of S:otland, could not be 1 27 to By 
r. Steels argument for che commonwenl 
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fitents. ” Calvin 
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| * 2 47. That the nations were again. divided at this oY 
4 * 7 
3 1 T t "allegiance was due to' the ing in his N politic apa 


: d . f Fr 0 
| „ Cited for charging the duke as catl of Cambridge, and ni 


That the acts of union 


unrepealed” 


queatly to the kingdom | 
he oath of ages ptemitted | to be { 


due 

- Bog rid for ran her before the vile. 0n abgoun «yg 
hat ki om owed to this. 1 

* The duke a traitor by the local allegiance he owe IIS 

That the R ry Ol 
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i. | 12 
ii. 72 


bote the uz withodt ſpeeidl words * 
* e in the caſe of denization 
'native of England may travel with ut a licence | il. 1 
ie carl's ſitting in 4 Ladet capacity in the Te STORY: al | 


* argument of Insdenization _ ii. 12 
Tegkſon for the earl to join Engl; rebels, While the nations 9 2 fy 


15 


*I e not material, whether the Engl rebels fought under his lane 

dard, or he under theits ii. 13 
4 Articles entered into by military officers, could not pardon treaſon com- 
- mitted againſt the civil power; for that the power of pardoning i is in- 
© communicable ll. 14 
Tue: intention of the parties in all compacts was to be conſidered ; nor 
© could the commiſſioners have bound the civil power, if they had 1 


- lated to do it ii. 1 
That the ks we lot the benefit of his ſurrender, by making his ef- 


—— 
— A 


ii. 15 oP 


Eo the duke had dived ſome benefit by his articles, by being al- 
lowedd a fair trialz and not being put to the ſword 1 11. 1 ; | 
Tune duke's plea rejected, and he found guilty © - ii. 16 


8 Sentence paſſed 3 i6 | 
Put to the vote, if the duke ſhould be ie 


dE behaViout at execution ii. 16. See FEI band. K | 
: * , 


. ! "HAMILTON Marquis. 


he's Memorial n the lord Rea's diſcovery of 


W Ha! tt D xi. 126 
; 17 5 V5. D * 9 N See FACKSON WILLIAM. 


N HAMPDEN, sir EDMUND, 
uy riſoned for not lending upon the commiſſion for loans, brings his 


as corpus vii. 116 
*HAMPDEN, JOHN, Eg. 1 


Mt! + Thetril between the king and him i in the caſe of ſhip-money, 13 Car. I. 


i. $95 
4 Lord keeper Coventry's charge to.the judges | i. 505 
* His ſecond charge i. 507 


* The king's letter, ſtate of the * of 8 and the judges opi- 


nion i. 509 
, The whole record in Engliſh i. 510. Vi. 5. Ap. 
* Mr. St, John's, argument for mr, Hampden 3 i. 15 
* His ſecond day!s argument | \ © $1 $37 
„Sir Edward: irrten, n his argument 1, 544 
* His ſecond day s argument | | 1888 
His third day's argument 17243 1. 558 
E — Holborne's argument i. 562 
17 apology for arguing agtinſ the king's s power; br is di- 
5. 9 he court 2 proceed 8 1. 565 
*" Writ of Send renten, the nature of it a Ii. 568 
2 2 ee s ſecond days argument e 
t, the tax fo ned. heh ature of it l i. 91 580 þ 
T2 Tk 's third day's argument | i. . 
- : Hig fourth day's argument . | 
His anſwer to the arguments of the king 's counſel \, * i. 585 
. Sir. John 545 attorney- general, his argument i. 586 
* His tech dday's argument . 


1 999 
| * His third day 135 zument, wherein he anſwerz the objection of ile . 
. fengant's dona W i. 805 
* Tbe opinion of mr. baron I: Rl fot the king; it his reaſons i. 
"he opinion of juſtice Crawky, for the 5 5 z with his reaſons i. boy 
de argyment add opinion of mr. juſtice 575 for the King > Po: 
* The opinion of i 1 uſtice ernon, for the Hig... ; 
The opinion'a 125 of mr. baron Trevor, for the king 4. by 
Mr. juſtice Cros es his opinion and reaſohs, for the defend i. 2 
* His reaſons, as Y were preſented to the king 


All he records het hd bern produced, ſtated , — 65h, — . 


5 121 1 
nnn 


rieved | 161 


* The $41 fiivited into the confpiracy | iii. 820 
* Aaron Smith ſent into Scotland ili, 831 
* Sir Andrew Foſter de poſts, that the Scotch agents came to Lond n; and 

"to diſguiſe their deſign, e to come about making a Purchaſe in 


areſina iii. 833 
» 115 lord Ruſſl wrote the letter to invite them hither ili. 8 
Ide defence made by mr. ITampen's counſel: ili. 83 


* They endeavour chiefly to invalidate my lord Howard's teſtimony iii. z 
* And ſhew that mr. Hampden is not of a ſeditious, turbulent eiche 
as laid in the indictment ili. 841 
* The bail cannot be witneſs for the defendant ; ; but the king's counſel 
admitted it in this caſe iii. 842 
* What the defendant has ſaid can be no evidence for him; dut the 
court admitted ſuch evidence to be given | ii. 84 
* One who would have depoſed that my lord Howard, the king's vitnel, 
had been guilty of ſome atheiſtical expreſſions, not permitted to be ex. 
amined _. ili. 845 
* The counſel on both ſides leave it to the court to ſum up and make ob- 
ſervations on the evidence iii. 845 
* The defendant i is convicted ii. 85, 
* Salvo contenemento in magna charta, ſaid to be meant only of amercia- 


ments, and not of fines, for great offences iii. 854 
* A fine of 40,000. ſet upon the defendant iii. 855 
| The record vi. 45, 
Hampden's trial for high- treaſon, Dec. 30, 168 5, 1 Fac. II. iv. 20) 


*The indictment, for conſpiring the death of the late king Charles II. and 


conſulting and agreeing to raiſe an inſurrection in order thereto iv. 208 
be priſoner objects, he had been tried before, and fined for the ſame 


fact iv. 208. See vi. 405, 40h 

* Pleads guilty, and throws himſelf on the king's mercy iv. 208 
* Receives ſentence iv. 209 
* He e a * but afterwards laid violent hands upon himſelf 

\ iv. ” 

The fecord 51. 2 


His * impriſonment, as it was opnin law, ſo it was hho es 
iv. 166. Ser Id. 177,20; 
An account of it, and of his ſufferings, related by himſelf viii. 480 


His fine menſtrowily extravagant Em. Pref. xii, See iii. 855 
* HANDWRITING. | 


* What is ſufficient proof of a man's writing, and what not, argued at 


large iv. 337 
Similitude of hands not evidence of hand-writing in capital caſes iv. 447 
v. 79. vi. 418, 419. See EVIDENCE. NOTE of HAND. PRO- 
 MISSORY NOTE. WRITING: | 
HANGING in CHAINS. 
Before ſtat. 25 Geo. II. chap. 37, great a in en a priſoner 
convicted of petit treaſon to be ſo hung x. 39 
Regency petitioned on the occaſion X. 39 
Now ſettled how to be | 39 
A murderer hung in chains in vations of the above act, in Scotland's, 138 
H AN G M A N. 
Not uſual in ehe reign of Charles I. to burn books in England by the hands 
of the common hangman i. 424 
A criminal ſentenced to be whipped lies at the mercy of a vile execu- 
tioner; and it is left in the power of a common hangman to make that 
* whipping ſevere or favourable, as he pleaſes Em. Pref. xii, 
The lords relolve a libel to be burnt by the common hangman in 1702 
viii. 80 
Door Sathevere!'s ſermon was dla to be burnt by the hands of the 
common hangman ? v. 831. ix. 278 
Hangman has not a diſcretionary power to execute a man according to 
hghis conſeſence v. 133 
. dae e of Calais being more expert at beheading than any in England, 
was Wann © over to cut off the head of Anna Boleyn, queen to Henry VIII. 
4 Xi, 13 


$5 nk 8 989 wth 4 * 


* Mr. juſtice Fones's argument | 663 5 r 
His opinion that the defendant ſhould be ent with this linibhifoos + ; + Redſobs for addreſſing his maj: ſty to invite the eleQreſs dowager and 
* ” 
that n none money YAY © eome to the King's purſe. : if it does, he | elector of Hanover, cenſured by the lords viii. 82 
, 2 1 1. 667 HAK BOURIN O TRAIT ORS. See TREASON. 
15 ice Kultes är argum nt and Opinion, for the defendant © = 4 * Two tried thereupon | 1. 139, 140. iv. 131, 132 
3 Jn, Denham's opinioh, for the defendant ; 16 * Whether the ed. of the 3 of the traitor harboured, be not 
biet baxo 918 wee? $ argument, and opinion, for the, king. > 5 MA ;- neceſſary to be e to convict the perth charged with harbour- 
Lord chi ice Finch's argument and opinion, for the king 1.679 9 ing of him? „ . 23, 135, 137 
_ rd chief juſtice Bram/lon's argument an Logins for the TM j * * The perſon hoodie made an akin agajnft che perſun harbouring 
by he order, and judgment OM OY 525 „him iy. 337 
* „ aller's (| — in the "houſe of commons ae 1 690 | -*- Ruled by the court, that a perſon harbouring a rebel may be convicted 
* M the 85 1 e e, | i. 0 a „ vi. 9. AP. 1: K - of treaſon, though the rebel himſelf be not convicted % Av. 427 
* Falk Cat ee oy » 1, bg8 | 1 * ln. order to convict one of harbouring a traitor, evidence muſt be 
©, r. St. a; 25 at desgſeten ee jp l e ure, Id waa ty ib |; given that the party harbouring knew him to be ſuch iv. 127 
XN 1 We eee 1  HMARCOURT, Sir 8.1 % N., Solicitor:General, . 48700 
7. as es 1 ne Bir rey 1 pinot 14 4 bs 70g | Opens the evidence on the trial of Open indicted for forcibly. 727 Mime 
9 I. 713 ing mrs. Rawlins v. 449 * 
Wh We fy ea ſpeech” for a reward to Jord chief Janice Chew") Ps ange | Open the evidence an the trial of. Ng 8 for forcibly taking b&w 
5 8 1 : 1 ud mee os on gh 14 80 the hook of lords W 5 . Kd þ p nn med. n, ener d and | procuring her to be es oat fad _ 6; 0 
N nlt je ice 8 A 2 | 2 v. 405 N 
* A WA riſkier, Feb. 1683.36 PTY 15 12 His ſpeech on Lindſay's N for treaſon , . . ®*. The, 
2 8 anon for combining 3 and | Con federating w with others. of 5.4 | on ſpeech and argument on the firſt article, in hors of Henry Sacke- 0 5 
A dect t raiſe a rebellion” "If 824 vnd, D. D. impeached by the paſs before the lords, for ſedition Gabe 
7 | p Shari an emplyyment under the king no Sbwöt challenge ili. $25 1: . %% RE 
ei vgs, 000 a eh his tr before evidence iii, 227 His 2 ſpeech.relutive-to 4 We Nin, viii. 40% ax 
| 5 'he _ 825 Spurt waved de che priſoner for tresſon * UR Ex Sir O N. Attorney General Foy a 
0 3010 On head i. B2 | His dae. on Bud trial of Danizl eee for treaſon £ viii. 221 * * The; 
a % 2 * called for @ wit 3 but did not appear. lil. a 1 His reply wag] vi. 239, 200 Nang! 
1 t evidence of my 10 * ee $28 | Hizperchon proſecution clas anon. 5 The: 
mi 1 the Cabal, ot 7 of UX, of which the, ri- Histeply viii. 262 e 
25 8 n 820 IS aegis Goo Pe 1 85 
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| 1 ite trial for a libel, 32 Car. II. 1679 ii. 1037. See iii. 219, 220. vii. 483 
AITde libe 1, cntitlec, An appeal ſrom the country to the city,” &. 


4 IW. & A. oor Heide iv., 488. 
"The indictment ' 2 iv. 488 
Nx: Darnell's 8 ki WOW | iv, 489: 
| ®Witnefles for the king called, to prove that the priſonef bore 97 
againſt the Keen 


44 


Thal evidence, that the fax Herrin: in the conch with 8 
| 499] 


| The: priſoner's Witnelles proved to be WER rue be ei 


pott o of Hafling x. 138. Ap. 
Mobpinion, if an original corporation book is produced, copy cannot be. 

rea Xx. 142. Ap. 

122 an ancient book to be read © 1 1.3 1842. Ap. 
Bis: notion reſpecting a fine certain, and a reaſonable fine x. 162, Ap. 
"Sims up the evidence, and ſtates the caſe to the jury x. 17%. Ap. 

| Ibſeryed | that reaſonableneſs of fine muſt be ſaved for opinion of court 

*. 175. Ap, 


| Inn e 0 1 I. 22 (hs 
| 4 | | 


N 


'1 viii. 281 
esse, WILL 1AM ii. 829. See WHITE, alias 
.* + IWHITEBREAD, & al. 

HARD ING, FILIAR: See HENDLEY WILLIAM. 
1 e. k 
| "Opens jt TOP a #5; William Acton 

AR I GK E, Lord, Chief Juſtice B. R. 


Trial . him, on a mandamus for adinifion to the freedom of the 


ix, 181 


« Caſes in the time of lord Hardwicke,” i is a book of good es and 
the caſes well and correctly taken 213 
fs proceſſion  c on the trials of earls Kilmarnock and Cromartie, and "of lord 
almerino ix. 500 
5 commitiion of lord high ſteward on that occaſion ix. 500% 
| is Jordſhip's s addreſs to the noble priſoners, previous to their trial 
N ix 5 
Me torabbip- + dddielh to the noble priſoners, previous to judgment ix. 61 3* | 
$ lordſhip's proceſſion on the trial of lord Lovat ix. 621* 
1 lordſhip's commiſſion of lord high ſteward ix. 621 * 
$ Tordſhip's addreſs to the noble priſoner previous to his trial ix, 622 
Hs loxd/hip's addreſs to the noble priſoner after trial, and before judg— 
"ment f . 7508 


| 


1 1. I R GR AV E, r SE $i: tt; 
Gives, us ho es that he will favour the public with the hiſtory of the 
ong conteſt about taxes out of parliament, from the acceſſion af the 
bs tat family, till finally decided againſt the crown, in 1641 29 
£ corretts an hiſtorical miſtake of lord Herbert, mr. Hume, 1 the 
writers of the an, Hiſtory, reſpecting the attainders of Empſon | 


220d Dudley \X1«.. 3 
| I a miſtake i in 5 IWilliam Dugdale' 8 baronage, reſpecting the 
attajnder of Edward duke of Buckingham xi. 6 


atices to thoſe who are allied to the noble families of Stafford and Sta 
ford 1 Howard, that the barony of Stafford is not extinct xi. ©, 7 
blies omiſſion of two acts of parliament, relative to trials of crimes 
committed out of the realm xi. 17 
a obſervation on biſhop Burnet's Hiſtory of the Reformation, reſpecting | 

8 the ſuptemacy Xi, 2 n. 
W ument on behalf of S-mer/et, in the famous negro. cauſe xi. 


D 


E 


X. 
ting words of mr, juſtice Hutton, of the Common Plaas, 14 2 J. 


1638 720 

* The indictment ſor ſaying, “1 accuſe mr. _— Hultor of thigh 
ktresſon“ | | 1. 720 
* Mr, ſerjeant Heath's ſ peech I, 721 

* : The dane s examination read, wherein he owns and juſtifies the 
words 


j. 721 
* Sir John Banks, attorney- general, his ſpeech 721 
*The defendant convicted and cenſured 722 


The record vi. 10. Ap. See DE BRUCE. WRAYNHAM. 
* 2 RRISON, THOMAS. ii. 314. See REGICIDES, 


) . 06:4 
Appears, who was fuppoſed to be murdered, and for whoſe 2 
murder no leſs than three innocent perſons were executed vi. 42 5. 


x. 49. * Ut, 
H AIR T IVO T o N. Marquis of, 
His ſpeech in the caſe of My and J/hitz 


10 TITLES vin. 10. 
*# AHARTWELS FOMHN v. 469. "Hes SIFENSDED 
* HARFY, EDMOND ii. 390. See REGICIDES. ' 
H AIS Tl. N G S. See MOORE HENRY. 
* HATHAWAY, RICHAR D, 


* His trial, for being an impoſtor, pretending he was bewitched b 


 Sarab aer at Surry aſſizes, March 24, 1702, 2 Anne v. 48 

* The information v. 482 
* Mr. Conyers's and mr. Broderick's ſpeech before evidence v. 483 
* Mr, Phipps on the ſame ſide V. 485 


* Where the actions of another may be rg in evidence againſt the de- 


ſendant v. 488 

* He is detected as to his pretence of vomiting pins v. 489 

| * He is detected as to his pretence of faſting V. 491, 492 
* Evidence admitted to be given of what was done after the information, 

.. exhibited - I 1 v. 492 
* Mr. 5 Jenner 8 ſpeech for the defendant „v. #94 
* Witneſles examined to prove that he was N bewirtet | 55 495 


þ Sir Thomas Lang's evidence 500 


* Whether the devil can enable a man to Faſt h ond the time that! nature 
allows? 9 


V. or 
C Lord chief juſtice Hil directs che] jury v. 307 
* He is convicted v. 503 


The record vi. 


$31 Ap. 
* HATHAWAY, WELLING, and 1 7E TON a 
Their trial for a riot, and aſſault upon Sarah Morduct, who, they = 


_ tended, had betwitched Halbaway, March 26, 1702; 2 Annes v. 504 
* All the deſendants are convicted v. 505 
The record ot; vi. 59. Ap. 


* RO. SLAVERY, SOMERSET: FAMES. VILLENSY I. 
H 4 + &. 48 A MSS. 
er rom. this anuſcript xi. 5k See BOLEYN ANNA, 3 of 
% Ben ba 

e of NORTHUMBERLAND. HOWARD. Frl. Earl of 
EZRUNDEL. - - 

- HARLEY, Lic ROBERT, 8 FRY 
He 9 ſpecches i in the houſe of common, in the caſe of the Ale/oury, men 

a Wii 92, bY 

[is Agbe 1 privy Coumfehher cleared by the traitor Gregg, 18 

W's * dying ſpeech, of all ſuſpicion pf privity to his correſpondence 


. 83. Ap. See LEGISLATURE, | 
WR" CR RIS, BENT AMI N, 


Il, 10g7 


4 Eiddenee of the defendant's publiſhing it ji. 1038 


7 The pamphlet propaſes the letting up the duke of aun for king, 
after N Þ death of king Charlcs | | ii. 1039 
1 The chief juſtice“g directions ii. 1039 
* The j Jury not permitted to have che book ur with chem, * xdls 1039 
5 Harris is convicted A 11. 1039 
And committed to the King r ii. 1039 
His ſentence li. 1039 


. eee, 


See KINGSTON, Ducheſs Dome: of. 
R R ; 
> af 5 9 


M H EN NN I. 
vw. 270 6„ 1692, 


bf of tile peifonet'x öften changing bis lodgings, a and beben 
Fame out of the country 
The coachinan's evidehce of the r e or. Clinch in bis coach, 


6 12 
"Tt thy FIG +: 1] e 3 20H I 


ne Aol the DOTY of 4 boy who. was vg 1250 
in court, to prove that the priſoner was i the coach 8 1. 40 
bene defence i 427 
hel priſoner calls witneſſes, who depoſe he was at © another [place whe 
r ©7009 I at iv.'49 
reg wieneſſes examined: kor Ne LIES 155 399 


500 
Lord chief juſtice Holt's.charge tg the jur 7 iv. 302. See viii. 484. 


J Pr; riet-is:conVidged an ſentence paſſed nen Bi Of $1) Gib. 505. 
* before the dard. chief juſtice Helt / 114 «id kind 505 


ILLIAM, of the North. DUDLEY JOAN, ; 


ml 


H 'A * R. E D. AL 

Haired is a rancour ſettled in the mind of one towards anveheh; which 

admits of ſeveral degrees; it may arrive to ſo high a degtee, and may 

| carry a man ſo ed as to wilh the per 1 tho not to perpetrat 5 
ix. 6 


| . it himſelf | nn is 
H A T: T7 1 
| Women not. permitted to wear their hats, on trials r 
Priſoner fined for wearing bis hat at his trial ii. 611 
| One colonel Martin, it is ſaid, at his trial, at Reading, ther the Jury was, 
ſworn, cauſed them all, before the judges ſitting upon the bench, to 
put on their hats as their right, being they were then the ot vages 
in the court, and the others inferior to them . 9. n. 
High ſheriff fits covered on his being preſent in court, on . mw 
of enquiry _ + nen 1 
King Charles J. did not at all move his hat at bit trial i. 935, 101 3 
A pfiſoner ſitting covered whilſt his impeachment was reading, t Y lord 
. preſident commanded his hat to be taken offs which the des nl 
| N „took it off himſelf 4+ 107 "on 28 
| TSEL L,./Sir HE NAY, Baron of the Erbe os 
Was of opinion, that the me. 8 counſel, on menen 4 Felt oven 
| to ſhew cauſe Nie e c 195; 
His charge to the jury on the proſecution of Spencer Cruper, 4 tleman 
at the har, for murder : 2 2 
| AATTON, Sir CHRISTOPHER, 
Sat as one of the commiſſioners on the trial of rn en ee for” 
treaſon 1 . T2 5 1 
And on the trial 55 Hingtin and others; for ſame offener Lon 1 17 
* N RSHAM, FO AN Lad V. 339. See PORTLA! 
' one; of, 992 21 DO ASSRIOSSY 11 
| HAWKINS, RO P E Ro Tu Cle 
* His trial for feloaiy; at the aflizes at Aileſbury, 20 Car. II. 1669 5 
1 Fhe indictment t 420b e ee ts 
e Larimure. the proſecutor, one of his riſhioners depot; be dsf L 
Trille a box in his houſ#;. ahd\Real his\mGnty, K ii. $96 
The e 4; to pou Lie vet bt in th ti 
W 6s 


ji, 60 

* Mr. Hawkins's. defence Ar 56 en gt a 10 Altan 1 ee 
* The chief baron obſerves, that the warrant the costo Had iter 

cured to ſearch for bis goods, was Yated the 2 5 he pretended 

„„ Feels 2 19: 14940 e EY bos* 
4* Evidence of a conſpiracy b fic Jobn Croke the grogen d others, 


| to lay felony ebe pale rn 4 bicauſ bo feel r his. 
* 444 4} 15 'y Is * 


= NUR 1 608 
5113 3. 1 


»1 in 1 We 2 
71 18 


424 30 101 


F 
192 nn 14 k nie 


tithes + | 
Bs e chief baron directs the; jury, 


Hawkins is acquitted + 


is tpeech af OD FAA 484 
* H AR aw» + 3h of 


e at the Ling a a FEES in 1; 


nil e 


8 C "ry 

* A * 

T s 2 
* 
* 8 
- 


7 The jury commended b 8 worde, 9 a 059 U, 

ae nv J fro Ft: Fog E 8, * 10 "ia 0 NN 810 
. remarks on Firz-barris's trial 15 1 e N 1 | 
* .Qn:Colledzeis ttiab WIE); ms along en * | 
1 the earl of Sha 00100 grand j jury | _ 
＋ n mr. I} 25 $ bomine repiegiands ”, | | 185 

I's. +, 3 O = On | 


05 the lord Ru e trial 


iv. 187 
On colonel Sidney's trial . iv. 196 
On the award of execution inſt fir Thomas a iv. 198 
On the trial of count 4, and others | iv. 199 
* On-mr. Corniſb's trial iv. 200 
* On mr. Bateman's trial iv. 204 


Had his education at one of oa thive great iel and it the 8 |. 


- refided 25 years in an inn of court, and attended 20 years in Weftmin- 


er-hall iv. 206 
The fulſome but injurious ; tuff vented for crown law, firſt put you on 


Writing his remar iv. 206 
'Wrote reply to Shtver's . Magiſtracy of England vindicated” vii, 63, 227. 
See iil. 756, 783. v. 86,97. 
His reply fn the trial of Charnock and others for treaſon iv. 589 
2 HAWLES, Sir 70 HN. Solicitor-Feneral, 
His oy on the proſecution of fir Fohn Friend, for tre . iv. 620 
His reply to the defence of fir William Parkyns, for treaſon, in promoting 
the aſſaſſination plot | iv. 652 
His reply for the kin againſt Peter Coole for treaſon | 770 


His ſpeech before evidence on the trial of captain Faughan, indiQted before 
the Admiralty for aſſiſting the _ s enemies and levying war v. 19 
Was of opinion, on fir John Fenwick's bill of attainder, that a e to 
levy war was not an overt act of compaſſing the king's death 85 
Sums up the evidence for-the king upon the trial of Eduard earl of Wer. 
- wich and Holland, before the houſe of peers for murder v. 176 
9s aur 3 laboured under a diſorder of the lungs v. 175, 191. 
See vi. 
His ator on the evidence for the king, on the trial of Charles lord 
Aubun, for murder, before his peers V. 191 
His argument in maintenance of the firſt article in the impeachment exhi- 
5 bu + the commons againſt doctor * Sacheverel, for Ry ſ - 
ditiou 
; His parliamentary ſpeech 1 in juſtification of the lords, in the caſe of 2 
and White viii. 100 
1 Han Sir GE ORG E, Judge of the Prerogative-court, 
Encomium paſſed on him xi. 221, 229, 235 | 
n FF O H N. 
His depoſiti tion concerning the murder of 58 d Daraly, huſband to Mary 
queen of Scots viti. 329 | 
He is condemned vii. 332 
| p " #BHAYES, OSEP H, 
* His trial for bigh· treaſon, at the King r- Bench bar, at M. Aminfter, 6] 
Car. II. 1684 et int 155 
* His indictment for correſponding with fir Thomts Armſtrong, an — 
lau for high-treaſon | iii. r067. vi. 50. Ap. 
Evidence againſt him, that a bill drawn * him for 1611: 15s. was 


found about fir Thomas —_— iii, 1068 
* His defence iii. 1070 
He ig acq uitted lit. 1071 q 


HAYWARD, WILLIAM, Serfeant at Law, 
His ſpeech againſt Mary Blandy on her trial for parricide 
HEIN FOHN, N 
1 in mg William Prynn for writing H 
18 H E AR S A. See EVIDENCE. 
| HEATH, MAR 


— 


3 i. 423 


Her trial at the court of King's- Bench, in Ireland, for perjuryg in * great 
cauſe in 2 between James Oy 'eſq. and. 19 5 _”-_ of 
- Angliſea, Feb. 8, 1744, 17 Geo. II. x. 432 | 


The ſeveral proceedings and affidavits previous to the trial ix. 4, &c. 


Lord chief Juſtice Ny s opinion relating to the . _ Fang 

0 

Commits perſons bor fe ying their affidavits K. 274 

Me. juſtice #ar4's o von on the ſame caſe ix. 440 
Mr 0 for me fd) rg. Hearh's trial 44-14: It» e437; 6s. 1 

r. juſtice Blenner 2 delivers his opinion ks en 1 Its 448 | 

Jalttde Ward delivers his ix. 449 

120 chief eve Marlay delivers his opinion ix. 450 

8325 indictment againſt mrs. Mary laub Aix. 452 

meer of the & court delivers to the jury the 1 alignments of perjury 

IX. 4 
Mr. beides, peel oper the evidence . 4 
- The evidence againſt her ix. 455, &c. 


3 to jury to go out to take refreſhuent, work they de- 


* ix. 497 
r. recorder opens the evidence for the defendant 


ix. 
Wieneſſes examined for the defendatit , 8 ix. 428 
Mr. juſtice Blnnerbaſſet ſums up the evidence at ker ix. $23 
Laid chief a Marlay does the wowed a ix, 524 
=p acquit YR" * 
797 HEATH, 7 O HN 41 | yk 
ens the judifamene againſt Fit:-barris for a treaſfonable libel- iii. 266 


E IT H, RICHARD, 
as exce A. name SE the at of indemaity chat paſſed i in the 
eur 1690, 1 land M. k. 1. Ap. 
HEATH, Sir ROBERT, Serjeans at-Law, 
His ſpeech San wn hk of Thomas Harriſm for reflecting te Richard 


I.. 721 

6 HEATH, %s ROBERT, Attorney-general, oy 
reh queſtions to the zudges, relative to A of lor Sole is 37 | 
Hi charge againſt the noble priſoner +: i. 390% 393 
His 4 oy to the form of the return of hab. avs. by perſons comatirted for. 

| 1. der lend upon commiſſtons for loans VII. 1283 
ons to che houſe” of commons 8 on that occaſion, at 

98 E . with the lands - viii . 


_ Hutt - 


{ 


; 


\ raping for a miſdemeanor, was cruel and illegal 


N B E 2 


Like for the king againſt fir Jebn Elliot and others, i in information for ſe. 

ditious ſpeeches in parliament vii. 246, 2 
The houſe of commons reſolved, that fir Robert Heath, in ſubſc ribing 107 
name to the information exhibited i in the Star-chamber againſt mr, 1 
lis and the reſt, for matters done by him in parliament, being a mem 
ber of parliament, and the ſame ſo appearing in E information, i is guil. 
ty thereby of the breach of privilege of parlia vii. 200 
HEATH, Sir ROBERT, Lord Chief Juſtice C. f. , 
His ſpeech for a mild ſentence on Henry Sherfield, eq. convicted by in. 
formation in the Star- chamber, for breaking a painted glaſs- N in 

a church 

HEATH, Sir ROBERT, Lord Chief Juſtice B. R. 9 
His ſpeech to John Lilburne, on His being arraigned before him ar Orad 


for high - treaſon againſt king Charles the firſt it. 20 
H EIGHAM DE, one of the Barons of the Exchequer. See Dx 
BRUCE. 

SR 21 MFE-8'S. 
Proſecution and conyiction for forcibly marrying an heireſs v. 550 


HENDLEY, WILLIAM, the Reverend, 
His trial for 1 a charity ſermon at Chiflebur/t, in Kent; 3 and of 
George Campman, Robert Hicks, Filiar Harding, and Malier Pret, the 
len and truſtees for the charity children of St. Anne's, Aider. 
gate, London, for collecting the money at Reche efter aſſizes, J 15, 1719, 

| 86. A 


5 Geo, I. K, Ab. 
The caſe x. $6. Ap, 
Tenor of the indictment in Latin xX. £7. Ap. 
Purport of it in Exgliſb x. 87. Ap. 
Plead not guilty - x. 88. Ap, 
The names of the jury 5 5 X. 88. Ap, 
The counſel for the proſecution x. 88, 89. Ap, 
The counſel for defendants X. 88, 80. Ap, 
Mr. Marſb, of plaintiff's counſel, bis argument x. 88. Ap. 
The evidence for the proſecution x. 88, 89. Ap. 


The argument of ſerjeant Darnell and mr. 19 95 plaintiffs other counſel 


Sir Conſtantine Phipps, of Gb for defendants, his argument 
| x. 88, 8g. A 
Sir Littleton Powys, judge B. R. ſums up the evidence X. 88, 89 Ap 


Found guilty and fined 
The judge 's letter to lord chancellor Parker, giving an account * the 
above trial, and other matters on that circuit x. 89. Ap. 
. AENG HA M, | 
10 he was a learned and famous judge in his age, yet he lived ſo 
long ſince, and the particulars of which he writes are fo different from 
the practice and eſtabliſhed laws of the enſuing ages, that his authority 
is of flight or no moment for direction in judgment of law at this 
day; though it be very conſiderable in examination what the law was 
in his time, and that TTY it foipetighes. 1 is uſed as an ornament in argu- 


ment only | vii. 235 

He died about 450 years pat | vii. 235 
ENL, E r, B 0 BE R 2. 

Argues that attainted perſons are "liable to ciyil ſuit  * ix. 586 


HENLEY, ROBERT, Lord-keeper of the Great Seal, 

His proceſſion, as Jord high ſteward, on earl Ferrers's trial x, 478 

His commiſſion of lord high ſteward | {Ms *479 
His addreſs to the noble priſoner previous to the evidence. ix. 481 

His lordſhip's addrefs to the gobie priſoner after trial and before judgment 
. 516*, See NORTHINGTON Earl of. 


HENRY the . 

In the time of king Henry the firſt the pope uſurped the donation of bi- 
ſhopricks 17 
HENRY the SECON D. 

In the time of king Henry the ſecond, the pope claimed exemption of clerks 

from the fecular power 8 
HENRY the SEVENTH, 
This king ſet up the band of penſioners iii. 760 
HE NR. the E IG HT H. 
His character obſerved upon Xi. 25 


ueſtionable whether or no withitr the ſtature of Edw. III. and 
r ſuch actions as perhaps were not for the honour of the prince, 
v. $6, 125 


were 
were. 
or good of the government to diſcloſe, by public trial 
* A wy HEPBURNE, JOHN b 
is depoſition 3 the maler ou he 980 1 Mary queen 0 
8 | 25 in, I vill, 339 


He is condemned - viii. 332 
FB N. Sir F 


He was impeached when artorney- general ſor exhibiting articles againlt 
"the five members of parliament © „Vill. 566 


HERBERT, Sir EDWARD, Lord Chief-Juſtice. . 
His ſpeech on giving his opinion for fir Eward Hales at the ſuit of . 
VII. 015 
His vindication of himſelf, and juſtification of his opinion i in the above 
- . cauſe. for the king's diſpenſing power vii. 617. See ATKINS Sir 
ROBERT. ATIHOOD WILLIAM. 
Hei is excepted by name in the act of grace that paſſed at. the Revolution 
in the year 1690, vis. 2. V. and M. chap. ' 10, iii. 662. x. 41. Ap. 
The houfe of commons reſolved, that the judgment given aguinſt Samuel 
| Fobnjor in the King's- Bench, wherein fir Edward then "preſided, *% 
vii. 4: 


HERBERT, 5 
and Dudley xi 


* Lord 
7 his kiſtorian i is miſtaken reſpecting the atrainderyof, (Em) fo 
Exica@s from his hiſtory of Henry the eighth © 


HERBERT, 5 


1 1 


[ring n fr king e 6A 5 1 p 


The attainders in H-nry the eighth's time were for acts in that reign, which 


Ni. 3,4% 15 | 


« HEREDITARY RIGHT,” 9 
vi. 1. viii. 682. 


bp. ix. 679. n. 
* HERESY and HERE TIC K. 


gina fo tec 
» Hereſy antiently tried before the archbiſhop | 
es hereſy antiently to hold that the ſacrament of the altar, after 


i. 16, 35 


Tonſecration, was material bread i. 20 
Or that images ought not to be worſhipped i. 20 
Or that men ought not to go on pilgrimages i. 20 
Or to deny the neceſſity of penance and confeſſion i. 41 
Or to deny the authority of the church i. 41 
« Or to read the Bidle i. 49 
Hereticks anciently excluded the benefit of ſanctuary by act of parlia- 

ment i. 49 

account how the law formerly ſtood in relation to this crime vi. 1 
of Warrant ſor ifluing writ 4 ber et. combur. vi 2 

be writ. Vi. 2, 3 

An erroneous opinion may make an heretick, but not a traitor iv. 182 


n_ 1 in the year 1401, 2 Hen. IV. was the firſt burnt for- he- 


d . n. Ap. See OLDCASTLE Sir 70H. PORTAGE 
TON. "THORPE WILLIAM. 
by HERON, Mr. | 
gue curſorily and elegantly on behalf of his grace James duke of Ha- 
Cee Ai. 5 


WHERTFORD LETTER. See COI/PER SPENCER. 
HERTFORD, Marquis of, 
His caſe on a bill in parliament to reſtore him to the title of duke of do- 


, e vin 19 
„ HEVENINGH AM, Sir FOHN, 
10 riſoned for not ring to the loans, brings his hab. corp; Sce 


ARNELL Sir THO 
4 HEVENING FIA, WILLIAM ji. 202. See REGICIDES. 
* HEWET, JOHN, D. D. 

T trial for high-treaſon, before the High Court of Fuſtice, in Ie min- 
ef hall, June r, 1658, 10 Car. II. ii. 281 

*Impeached of high-treaſon againſt the lord protector and the Ry 
i it, 281 
a The doctor fits covered before the court ii. 281 
* He ſays he is not to own every man for his judge who would aſſume 
"that office ; and demand» of the court that he might hear their com- 
*miſfion red ii. 282 
be doctor queſtions if the commons had power to erect that court; 
"eſpecially ince 156 of their members were excluded li. 28 
The doctof's refuſal to plead is recorded | ii. 28 
The plea and deinurrer drawn up by the doctor, with ined jo pre- 
ſent it to the court by 286 
His judgment of death | . £99 
* He is beheaded * | | li 300 
# His ſpeech and behaviour at executioh 00 
*H/CKFORD, ROBERT, Servant to the Dute of 2 


+ His arraignment and confeſſion the gth of Feb. 1571 i. 317 
The chief juſtice's ſpeech before judg 2 i. 118 
* HICX MAN, ROBERT. See KID & al. 
"HICKS, ROBERT. See HENDLEY WILLIAM: | 
* HIDE, EDV AR D., 12 
His * at a 8 See HY 0 


* F Ren 2 
Peers who have held this great, office. 


FOR Thomas earl of J. 736 Hurdwicte, Philip lord. ix. FR 
Bathurſt, Heury earl of xi. 198 621 
Buthburſt, Thomas lord i. 197 Healey, Robert lord x. 478 
Carmarthen, Thomas marquis of Tefferies, Ge-rge lord Iv. 211 

w. 510 . Norfolt, Thomas duke of K $4.0, 
Gren dba, Henry earl of uh 422 | 10, 26 
Obventry, {himas lord i. 300 Nortbington, Robert earl of x. 517% 


Cnuper, William lord vi. 5, 18, 102 
Daventry, Heneage lord iii. 101 
Derly, Henry earl of i. 164. xii 27 Shrewſbury, * earl of 
Elle ere, Thomas lord i. 248, 351 Somers, Ba lor 
Vhe commons denied the neceſhiy of a lord high, ſteward on a trial by 
"impeachment ii. 740. See x. 209. Ap. 
Addreſs to the king ordered by the houſe, of . for, appointing a lord 
high ſteward to continue 2 the trizli of a Scotch nobleman, upon 
an impeachment of treaſon by the commons ix. 4618. See 
COURT OF THE HI IGH 54 TEWARD, I TRIAL. ; 
ILL, GEORGK,. Serjeant at Lay, 
Hi collection of parliamentary cales is eſteemed a moſt valuable treaſure, | 
being the molt perfect of an exiſting _ 137 
 HILLIARD, JOHN. See POLE. Cardinal. | 
| #HILL, LAWREN E, 58. 7. See GREEN ROBERT, 
80 unt of 2 70 found i in bis 7 at 1 execution _ vi ; 
This elles of 19 a0 luanrate many parts of IMP FR Pref... i 
Fir Edward Cole ſays, chronicle law is not much to be regarded i. 558 
No hiſtorian that fix Edu ard Littleton, ſolicitor-general to Charles I. ever 
| Knew, ever read the records, and therefore no true hiſtory ; for the mob 
5 part bee taken. up in Paul's, or in the ſtreet $57 
Lord chancellor Eleſmere ſays, that ſome of the chroniclers, talk idly,' } 
and underſtand litt;e 'of Richard II. s judges Ax. 99 101 
e kings have been libelled in 2 8 1 | . 1x. 295 
ance from the Roman hiſtory, of a fathet Ring ati as e 
* and colimitted by. blo 9 7 7 withbut, ever n to or ſeein | 


Nolting wy Heneage carl of 1 ii. 641, 
| 725 

1. 82 
v. 137 


; 


: 


| 


Of cant for for Mey Burton 


4 


I Biſhop of $4//ury's Hiſtory ol of che n approve by the hodſe of 
I 


commons, and the author of it received the thanks of parliament v. 86 
A printed hiſtory is no, evidence in a court of las vii. 60x 
HISTRIOMASTINA. 4:4 
Proceedings againſt William Prynne, in the Starchember, for writing and 
publiſhing a book, entitled “ MI: iomaſtix ; or, a Scourge for Stage 
Players,“ &c. againit Michael! Sparkes, for printing, and 22 Eil 
liam Buctner, for licenſing the ſaid book , 
HOADLEY, BENT AMIN. See SACHEVEREL. Hens. 
HOBART, Sir HENRY, . Baronet, Lord: Chief Juſtice C. B. 
His ſpeech on ſentencing IWraynham, for ſlanchering lord chancellor Bacm 
„vii 140. 
Lord uf roy Vaughan obſ-rvecs, that his predeceſſor's, the lord chief 
juſtice Hobart's, judgment is age accurate 155 the feaſon of th 
law e, vii. 636. n. 
HOBART, Sir MILES, 
His caſe on Hab. Cp. See STROUD WILLIAM." 
* HUE, JOHN iii. 949. See SACHEVEREL iE Ain 
HOLBOURN, ROBERT, 
His argument. in defence of William Prone, | in Star» chbmber, on his proſes 
cution for writing Hiflriomaſtix i. 422 
His ping far Fabn Hampden, eſq. at the ſuitof the king, in the cauſe 
of ſhip-money i. 562, 568, , $80, 
HOLDING vp the HA N'D. 59 che * 
It is not neceſſary for priſoner to Hold up his hand at the bar, on bis ar- 
raignment | vie 28. iii. 212, 4213. iv. 211, $14 
The earls of Efex and Southampton. were arraigned twice, and bid to hold 
up their hands at the bar twice; which they both accurdingly did 


. 197, 198 
| The earl of Somerſet was ordered to hold up his hand, both on arraign- 
ment and on receiving ſentence i. 351, 30% 
In France and other countries, the oy holding up the hand is an Tar. 
| ; xi. 120 
HOLLAND, g 

Opens indictment againſt Bambridge * lia. 146, 23 

His ſpeech on opening indictment againſt Huggins, for murder ix. 11 
nen 3 1 
ExtraQs from his Chronicle ' 17 


HOLLIS, DEZ II. Sce ELLIOT Sir JOHN. 
*HOLLIS, Sir 70 HN. 
obn Wentworth, and mr. Lumſden, in the 


8 Fe againſt him, ſir 
public juſtice, 13 Fac. I. i615 l. 333 


Star=chamber, for traducing t 


Sir Francis Bacin, attorney- general, his ſpeech 33 
* An account of the converſation they had with Wien at his execute 
i. 
* Mr, Lunſdew + defence i. 325 
* Sir Joln Wentworth's defence i. 336 
* Sir fohn Hollis's defence | i. 337 
* Sir Edward Cohe's ſpeech before ſehtence 4 337 
* Their ſentence i. 338 


*HOLLOWAT, JAMES, «1 


* Proceedings on an outlawry againſt him tor high-treaſon, 35 Car. II. 


OLLOWAY, Sir RICHARD, Juſtice A B. K. 


15 94 
He is ence ted, by name, in the aQ of grace an indemnity ke. f 5 
at the 
, | ili. 


ing as a judge — ſir Thomas Armſtrong ; and à bill was brought i i 
but never paſſe 


mily 
| The houſe of ſorde d declared, that the court of King's-B, 


, il, 986, 987 


„at which time 


ſhirt's plea of privilege, was a breach of privilege of parſiament xi. 136 
_ The houſe of commons reſolved, that, the judgment given 
- Fobnſon, in the King's-Benthy in Ti rinity-Term, 1686, at which time the 
nid ſir chord was one of the Juſtices there; was eruel and legal 


vii. 647 
HOLT, 70% Jakice C. B. 


Was Fry Keule in his plate, lane, 3 —— , and | 
CE 9 95 8 n. 
i. 14 


ſent priſoner to dhe Tuer 
e was tried for treaſon 
Confeſſes and he gs mercy: i. 1 


ſtice, but as a baniſhed offender ; nor N go out of town above the, 


© ſpace of two miles, upon the pain of death; but the king out of hie 
baunty was pleaſed to give a OY annuity of twenty marks, dur * 
his life 3 * and n. See BRA | * 
H O L A H N, 
Ste jo gn Willa Primate f A hon his fee. i 4827404" 
Cenfure Hen 


by fir J Finch, lord chief juſtice C. B. og {gain ning "ry. 
Bu- ton's plen i. 4 
Charged by Williom' Prone with breach of promiſe, in "bis 17 — 


. * Nn 


42 +7 


it = = Tg "oy * foe 


7 * 


See V/RAYNHAME.. 


b 1684 * G ili. 943. See 1 Iv. 198. viii. 470, n. 
* The court make the priſoner an offer of a wes though he ſtoud out- 
Jawed for high-treaſon iii. 943 

* The priſoner replies, he has confeſſed the erime; and therefore to no. 
purpole to offer a defence wn 11. 944; 
His petition for a pardon ii. 944 
His behaviour at execution ili. 945 
* His paper delivered to the ſheriſfſ n lil. 947 


Declares his opinion, that the 8 of the ſeven biſhops 1 not a libel 


evoldtioh;'in the year. 16ho, vis. 2 W. and A. i To 
X. 41. 
Was ad to attend the parliament, to give an account of his Ix | 


to ſubje& his cſtate to reparation to fir Thomas's fa- 


ſu Richard was one of the juſtices thereof, oyer-ruling th earl of Devon- 
inſt Samvel- 


Lite ad or Cad . ſhe: bg of ps vue. = - 


7 - DS, 


Wi 


- eas, 33 2 * — 
— Koa Ka 
S — — — — hs Fee 34 tome — 
- — > * 
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- 
CIS IF a - i. 


6 \ 
s DoS? 50 


 Teplegrande granted 


* r Vi 
His defence for obn Lane, for amiſdemeanour o The ex officio inforbattha Now 12% * 2 
His argu for bebalf.of #illiam lord Ruſſ«l, indicted for com 55 Names off the Tpecial jury | 3 5 " 5 


e of juryman for want of freehold iii 


the Ring! s death, on challe 
tion * E W opens the | *, 


Of counſel for crowog? on pro 


formation ii. 1039 
Opened bene ena Jaws Curtis 11 ii. 2041 
His defence for Lane, n with endeavouring| to defame king's wit- 
neſſes | Ss, 
His argument in the raſe pole | ; . 15 
Qpens the evident againſt S/ing /dy Bethel, eee 20 iii. 413 


dums up the evidence for the xg RO (344.44 e 2115 417 
The undiaſſed judgment of the recorder of Luan, fir John Hells, ought 
Is tu 6utweigh , the whole benen | ji, 640 
$2 oHOL . Sir 70 H W. Lord Chief Juſtice" . Phy 
dom up lo. the] jury on John Aſhton's trial iv. 481 | 
His charge to the jury, dn the. trial of Henry Harrifon, for murder iv. 592. 
His Arent to. che jury, oh the trial of Hathaway, © for a cheat v. 501 
His directabs to the j on the trial of ſir William Parkyns, for trea- 
ſon, in aſſaſidabiod. plot. 7 8 iv. 65. 
His directions to the jury, on a G05 of Richard viſcount Prifton (alias 
: hr Richard Grahme, baronet) indicted for high <treaſor, in —_— 
2h1 00030514064 arr. var _— :aqhering to their enemies 44 40 
argument in the ers caſe n 1 
Hes up the evidence on triab df Mary Butler | aa, hs 
Sums up theevidence. an the trial of Obarneci for treuſuiunn iv. "ot 
Symsup:the evidence on the trial of fir Fobn Friend, for treaſon iv. Ko 
Hisiſpeech/before, judgment on Alexander Knighily,” för treaſon © iv. 750 
His directions tothe jury; on the trial of captain Vaughn; indicted and 
triediche fore the 1 ſor * treaſon, in aſſiſting the king' s ene- 


»# 0 A wo J 


Vw 


mies, and:/texyipg wa 0 ͤ { ab. 
| * charge ito Peter Get 8 jury 0 OY ir. 72 
ums up the evidence on the triaſ of Gael Guben, 444k 2p ene 


On his:charge to the jury, on the trial of Joſeph Deuſon, &c. obſerves 
to them, that all an-board-epiraſe ſhip, are Preſumed t to concur unleſs 


; thecoontrary appears v. 14 
Commends the;jur y fot their band iction of pirates . x6 
nſtance of his lord{hip's remarkably ſttict adhetenee te law iv. 630, 631 


dums up the evidence on the trial of the indictment againſt Anbroſi Rook= 
word, fridd for higb treaſan, in conſpiting the death of the * iv. KY 

Directs the jury of the trial of John Tutchin, informed agaiaſt f 955 a lib 

in writing. Kbe Obſervatorsꝰ ar GMilaball, wes ee 4 


Ok opinion chat the miſtake in the ore e Jer ed, 6 5 


Bot. be amended 


the jury on e trial of Joly en ebe 7 1 2 iv. 7 81 
Ofopinion againſt David Lindſay, arraigned for hi hig! great, in e 


ing ſrom France without licence 156550 
Shows the reaſonableneſs of the ſtatute on which 'the _prifoner” Fab 5 
ti died, and pronounces ſentence a | 


charge to the jury, on the- 


{ treaſon, in een wow in the aſſaſſination-plot „ re 


Surhs up the evidence on the trial of Hagen r tiere for a 5 
. en tt ret e eee e the: v. 4637 197 
His, een at civering his opinion that the 15 Jury-men wi were Bail le 
» 334+ £ ii A ieee „ 1 te e eee ü. 161 
55 ch on fummin up the evidence, in the 'Exuſe” of the dike of; 
Gi — — againſt ſir Germain de f cl, HT 35618 ef VI. 35 
jreprimands the jury | oS#:1 55 236 Aer #8 Vül. 3 


— in the controverted point of peerage, in Chess Ne, 
earl Banbury's caſe e ii 62, Vit. 
nds the houſe af lords, and is heard his reasons for" allowing Cha les. 
Kngwler his piea öf peerage) contrary to an order of that Bouſe © ag 


ing bim to have noticle to the honour: - ae bee eee Nik 1 5 
Holt chief juſtice ordered an appeal himſelf” 
His popularity arnſe from his:doin „ u all 3 * 1 5 
N ML ce MURDER: * 


1 


ainſt iim 4 
of majof Neher Laut 276 


| =. 0544 opens Information . 1 w; | 1 = 
endant objects to attorney- eneral's ma ng reply, unleſs he ex: | 
witneſſes in his defence 5 5 0 amine The 


Xi. i 
Mr. attorney-general in ſupport ohe the eulen ED = - 
Evidence for the proſecution | 4 xi. 268 15 
The defence 5 * abs Xi. 270 ri 
Evidence on behalf of defendant | 6 Xi, 20 1 
Attorney -general's reply . | Xi, 285 1 
Lord ansfield” s charge to the jury | xi. 287 ih 
Declares, chat it any man dare give orders to murder a ſubject, or to _ his 
cute thoſe orders ; or to, make any ſubject a faves, he is as high! a cri- He is 
minal as can exiſt in this ſtate 7 xi. 288 ph 
The jury find defendant guilty xi. 288. 45 
The del ndant's ſpeech i in arreſt of judgment xi. 28 His f 
Mr: attorney- general 8 anſwer | 8 280 His 
The defendant's reply * Xi, 280 Pepe 
| Eord Mamffeld's ſpeech upon We Gevalion —_ Xi, = bs 
| The attorney-general's ſpeech on moving for judgment | xi. 201 | 
Cites lord, chief juſtice Holi's authority, in fupport that the pillory j of c 
f % 
- proper puniſhnient for Jefeh ant's offence - xi. 293 n 
| The defendant's further ſpeech | | Xi. 293 
Mr. juſtice Afton's (115 to defendant on paſſing ſentence | © Xi. 294 


The A xi. 204 
2 H 0 8 T1 L IT v. See ENEMIES. 
*H'OUG H. FI O HN. See FEARDELENCOLLEGE, 
9 U & T O N, _ O H N, Prior. 
; Robert Lawrence, Pros 3 "and Richard Reg. 
ind Nee in l. 


2 2 bor reason, Sat term, 27 BY VIL II. xi. 23 
Toe . Wee 77 n ae e 5 
plead not guilty. © . t 

Jury find chem guilty F xi. 5 
Judgment | ; 225 41 5 14 CF. n 5 xi. 23 
Hanget . 23 


HOUSE, "COMMONS. 
-Fheveflitiohs" of the houſe of commons, in the report of their com- 
* mittee appointed to inquite into te ſtate of the geols, as far as relates 
to the cruel uſage of the riſoners - IX. 107. 

A cafe/on à falſe bar of fi parliamentary whit! 1 the King Bench, was 
| n propier ai ificuitafem,, by. that court, to the houſe of com- 


$* viii. 98. dee AS. and "IPHITE. CROSBY BRASS. 
ur. 
H O US E of o F p. 
Never proceed ex eſficio; the parties Bel petitibn to fevive a, cauſe 


4 A 


f ii. 748 
„ Reaſons for addreſſi in his majeſty t to "iavite. the cage dowager and 
elector of Hanbter; e $ for attainting aß 4, Hinte the pre- 
' tended prince of Mufti, cenſured by the lords viii. 82. 
Extract from e jourgals of of the-lords, c ncernin 7 the, privilege e in the 
| | ciſe'of libel 5 305. See ASHBY. 35 22 . PARLIAN ENT. 
 PEERAGE> a 40 50 4 

„ b. La "FRA iX#c 85, 
* Proceedings i in the divorce. Nee. 1. cen. her and. Foes earl of 2 es before 

; the court of delegates, 11 Fac. I. 1613 „8 

* The allegations'of the lady H 73 in Nen to ag a divorce i. 315 
{* The anſwer of chi eat} of of E b Jo. 315 
* The archbiſhop's reaſons againſt the divores i. 300 See A4 
| "GEORGE, Archbiſhop of CANTERBURY. , 

*"King Fames anſwers them 11 1 
*"Sentence given for the divorce 23 
Five of the delegates diſſent from the ſentence” 1. 324. See X. 3. 2 

HOWARD, KATHARINE, Queen to Henry VIII. 

| [Was beheaded, though ſentenced to, be hanged . 129 
* HOWARD,'PHILIP. Sce ARUNDEL Karl of: .- 


1. 321 


ad — 


T he old writers on homicide to be read with great caution x. 40 i 
HOMINE X E A. @ IAN e 5 


Sir Jobs. Hawles's: remarks on this writ Cd a eee eee 
bether u peer can he committed on this writ ze, if. 
ſlilner was illegally proſecuted for not giving? A verdi againſt”) his It 


ſcience, by an homine # 28 


Any: perſon upon ſu; 


Sharif way return, that perſort — 46-8414 Goat 
ages was by mutual agreement ſent beyond "(pay | 
| whole) cuſtody, þ che writ: he 4s ſuppoſed: 20-48" 
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*; His hed e e ea nen n. 702 
* —— or a delign to — the kings and 2 arms ſor 


at a <5 N 5 


Cop teſſes the 3 g Oats PROMOS repaxi 7 | 
* He is od be canes peed N — | Rr pony e 1 
WP hex FU n 
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EI wii x $1 4 
Evidence, | — 1 ith & 
[Nome r 4 Wu | SS; | iy 227 
4 ith Ber a " - I's R * 
ecewes entence Wi a ha 5 i iii. 
* Hp Whavious at 1 ef? Ad. vn A ec e. ee . 
H 0 0 2 * K. Bozen d en, . 15 8 1 1 5 ; 
_ ag leech in the caſe of Albi * White 
* IT. - 1 JUSTICES::: [ag Hee] 
| ANK C 
NE, 7 O H N, «Bfgu fl = 0 


pid. Sr; 


ſhank goa hr 0 
n h 


ade, e i ö 
U 4 | 19 Directs the Jury itt, the abfence of tl 


, by 10 meer in Fubſeribing:his name to an 8 


HOWARD, THOMAS." See NO 12 of. 
N * HOWE, JAMES. v. * Ser 

. c 5 Landon, 
the * of May Aoderi, alias Siedman, 


directions to the. jury, on 
v, Obſerves to them, that A. 18 


5 
alias th t he, German 2 for biga 
could not have the benefit of cler 


man bg re” \ noe on the trial of 2 fon 

am wn Miam Mead, to 2 Tiot {pi W the jur 

fy) e J Nb. 05 hich the, jury 

object to, as Unlas uw 1 2 1 . = 2 — 4 10 150 i, biz 
28 from his edition of »hn Stow?'s chtoniele eee 2 180 

| ExtraQFfton his edition of olds Staw?'s annals” 8 n 

HUBERT, .NICH . eall de 878. 
His s cxemioathon Fan ee oficerning- tile a fr Mary queen 


| vi. i. . 
1 e 0 4 of grey, 
* 


93 4 Prinne, f 
and publiſhing Hi > nr] a7 1 1 
9 


WAS gue practiſed and o eie in 
'a treatiſe concerning that court; >. 
Send mon reſolye, chat mr. Hudſon, is guilty 4 broa 


Ar rw OT 

5 Mie in 
urt of Stay chamber, againff mr. Hells und th reft,. + for mage Fl 

0 y them i in parliament, they being members 5 \ ily 4. ANG» | 

[ 5 n in the e far vii. 2 a 

1 HUG, CINS, FOHN, Elyuire, Warden rn wy l 

the committee of the hauſe of FO Pak 3 bes 
| Wy tes of the gueſs es him 


ade ho . el, by 
19 5e e 5 4 
* | 
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©4S. 15 ' * p « . \ : 


e of the houſe of commons in his caſe 


fp trial for the murder of Edward Arne, at the Old Bailey, May 21, 1729, 


FG. II. 
Mr. Helland's ſpeech on opening the indictment 
Gerjeant Gheſhire's ſpeech on the ſame ſide 
Attotney-general (fir Philip Yorke) on the ſame ſide 
The evidence againſt him 
etence, and evidence to his character 
Mr, juſtice Page refuſed to admit counſel replying 
Mt. juſtice Page ſummed up the evidence to the jury 


Al dial verdict in his caſe, and great debates about ſettling it 1x. 139 
Lord chief juſtice Raymond delivers the opinion of the ju ges upon it 


HUME, DA4Y 1 D, 
This hiſtorian, a I writer 
He is miſtaken re 


HUNGERFORD, FOH M, 


lis h for Francia, on proſecution for e 


His ſpeech for Chriſtopher Layer, eſquire, charged with treaſon vi. 295 


Re rimanded 


His reply on the trial of Reaſon and Tranter, ſheriffs officers, for murder 


Of counſel for Arnold, on the black act 
His defence of Matthews, for treaſon 


“! 4.0 £0; Lond, 


Attainted and executed for treaſon 


„ A477 R104, 
His trial at the King's- Bench, in Ireland, for perjury, and for a conſpiracy 
to cheat the popiſh inhabitants of the county of Clare, &c. 31 May, 


Will. III. 


1701, * 3 4 
« His * ment, for ſwearing he was robbed to a conſiderable value; 


when in truth he was not | 
The king's counſel open the evidence 
His affidavit read 
* Evidence of his own ſervants of the whole contrivance 


® Evidence that he was very neceſſitous at the time he ow to be 


robbed to fo great a value 4 
His own letters read to that purpoſe 


_ that the e he pretended to be robbed of, were only counters 


* The Seifoner” s defence by his counſel 
eme of his ſervants called to prove it a real robbery 
# Eodeavours to prove ſubornation in the proſecutors 
Wich is denied upon oath 
® And their teſtimony confirmed by the bench 
© The defendant's witneſſes proved guilty of perjury 
Mr. juſtice Covre's charge to the jury N 
The 2 found guilty on both indictments 
1 A ſentence 
HUS BAN D and WIFE. 


Ita "WOO covert together with ber huſband commits an act which in ano- 
ther would amount to felony, yet in her it ſhall not; but otherwiſe 


the law is in point of treaſon 


Cannot be a witneſs for or againſt her huſband 
Except in treaſon 


When a man is taken in adultery wich another man's wife, if the huſband. 
ab the ad * or knock out his brains, it is bare manſlaughter ix. 66. 


dee WIFE. 
AUSSEY, 88 
al, that ſir John Markham told king Ed. I 


AHA US$ $ 1 B, Lord, 


Arring fteward 


_ HUTCHESON, ARCHIBALD, Eſq. 
| A declaration ſigned. by him to clear himſelf from mr. Zajer's hear-ſay 


evidence, that he was one of Burford's club 


VEREL LIAM. 


HUTTON, Sir RICHAR D, Juſtice, C. B. 1 
Hi wgument, opinion, and r for Hampden, in the cauſe hip: 


He" eb bbs his opinion for n only j. 11 2j "See 222545 


Sir ROBERT. 


peRing the attainders of Empſon and Dudley xi. 3 


ii. 
Wife brought a writ without naming her huſband, becauſe he was baniſh- 
od vi. 229, xi. 101 


r be convicted as acceſſary to felony committed by her huſ- 


he could not arreſt a man 


elther for treaſon or felony, as a ſubject might, becauſe that if the king | 
Mis "wrongs the party could not have his aQion againſt him vii. 120, 
146, 171, See ii. 208, 212. vii. 129 130. 219, 221 


Was bled by his peers for the Lincolnſhire rebellion, 'the marquis of Extter 


| arc HINSON, CHARL: ES, Efar ii ii, 9499 978. 8. Kr 


ix. 111 


ix. 112 
ix. 113 
ix. 113 
ix. 113 
ix. 114, &c. 
ix. 127, &c. 
ix. 132 
IX. 133, &c. 


ix. 142, &c. 


xi. 20 


vi. 89 
vi. 329 
vi. 207 


viii. 313 
ix. 096 


xi. 25 


v. 28 


v. 384 
v. 384 
ay 335 

386 


— 


V. 392 
v. 393 


V. 395 
V. 400 
V. 402 
v. 405 
V. 40 
v. 
V. 410 
V. 412 
v. 417 
v. 418 


ii. 524 
v. 62 


ix. 402. n. 


E 24 


viii. 571 


Sir Nicholas Hyde preſided at a very rematrkable trial of murder on appeal 
31. Ap. 


act eee to law 
His ſpeech when lord chief juſtice of the court of King r to the 
houſe of lords, for remanding four gentlemen on their habeas cor put: 
who were committed for refuſing to pay the loan to Charles I. vii. 186 
The houſe of commons reſolved, that fir Nicholas was guilty, of a delay of 
juſtice towards mr. Holi! and the reſt that appeared upon the 2 
corpus, in that they were not bailed, in E. and 7. Term, 5 . . 

| + 250 


H YTD E, Sir ROBERT, Lord. Chief Juſtice B. R. 
Directs the jury on the trial of colonel James Turner and others of his fa- 


_ mily, for burglary ii. 524. Sce ii; Fog, 50 
Dire&ts the j jury g's "he trial of Twy# for treaſon, for printing a f. Ng 
and treaſonable Jibel li. 537 
Directs the jury againſt Brew/ter for a miſdemeanour in printing and pub- 
liſhing a libel Ji, 541, $44 
Directs the jury againſt Simon for a ſimilar offence | ii. 34 
Fhe like on Brooets's trial DS OG 03 24 
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naman der wfe \withour precedent!) . 106109) 165% 95109) 711 bend 
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* 


1 


1 404 A 1 wo bat 12 ie by command 
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0s. 
of the king, where \utterly.untawful nd 
here, though nnn withour bait untawful. wrd 
o i ; See Emi: Pref, iv, V. 
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; "tity 
Ge dees Waile hoon he eis n 334 


Rujear court to prevent defendant lying in erm, his 
impriſonment happening — vacatich. xX 3 . See 13 


© SUNERS. | 
*LNCAP.ACT.T.Y.. See Witxsss.” 


in SES T. Se GREY. FORD Lord. \NAIRNE: CATHERINE 
nn PATRICK, - them eig ibn 1; oRoq ent 6. ah 
IND MONT Tr... 


Miiiter of ſtats ihdemhified by a ſpecial aR of parliament, for ſaving the 
lives of the ſabje& contrary to ax 1 xi. 282, 283 
INDI14-CO MPANY, Sn \MONOPOLIES. PIRACY, 
1 DICTMENT. 
If any 3 4, i-th inditment be proved, it maintains the 
„ indiatment ii. 314. iv. 722 
» One cannot be com icted of treaſon where the treaſon. is not formally 
laid in the indictment, though the 0 therein weißen e to 
1 n 
* Overi-acts committed in other 5 5 0 chan that. where the indi 
; : ment is found, may de given in evidence * 15 
* Indiftment for a miſdemeanour in.defaming the king's witneſſes ; h 


3 If any one of the facts laid in the indictment was proved, the de fend 


ants might be found guilty general! . ger. 

. One i ce for high- treaſon ind\ed, for th the ſame fact iii. 263 

An inditment. for treaſon or felony generally, without {ſpecifying the 

- . ovett-adts, is not good v. 21 

dif ns be acquitted. on x faulty. indic ment, he e and tried 

I, ain for the ſame fact Hi, 255 
ter Foitz arraigned, no bar; ene ee r 

i 252,286 

5 bx ita and tried hs treaſon committed in Jreland 

K wat WHT v 1 III. 3 

Fade 25 be proved to be done either before * alter the ume laid n 

We iament: . nag 990 iii. 394 

Ide indiftment interpreted: to. alien priſonerg i in their own langua 

| Abe. 

** Where the priſoner the indiftment to be vicious, he 

„either plead ſpecially, or demur to it bela he pleads * 


* 


515 Me 
Words permitted to 3 proved that were not laid in — ent 
. 1010 


* It 2 man commit treaſon in ſeveral counties, be nay be indivted 3 in any 
. of them; and the facts committed 1 be given in evi- | 


. 8 . 
e Dans Sear to the bill preſented. them; 
.-/ but'tway, preſent the bare matter of f 


| 40 the court, who will put, it 

. into form: and there needs no billa vera to be indorſed ; for that fgni- | 

fies no more than owning what-the eburt has drawn up iv. 670 
"6 Irons pleads to an indictment, whereof he has a copy given him, accord- | 

ing to 7 V. III. chap. 3, he admits it to be a true copy iv. 668 
* No A ons can he be caken en. after a jury ſworn, by vir 

> .itue of y III. chap. 3. iv. 677 

The omifon of the words, qmum naturalem 1 ** daminum 

G aum, in an idicinicnt agal + vat, hien not —_— to vi- 
tinte the ihdigment . 700 
An alien and a native to be lodistg In #. different: form - | %e 594 

A Exceptions muſt be taken to the indictment before plea a v. 

1 The particular words on which g;criminal is proſecuted, wy be laid | 

. hou — _ 7 . wy "4. Ude . 828 

| > er to egulate tri | 

2 t _ a . of 1 nb > pum demand Wied the reſt | 

10 ele it read to him vi. 324 

3 ol nnn contan crimes of 4 different natures 


4. 70 N 1 YN . * ix. 26 
a treaſon'an * $ * 95 is 
ictment Eieing >> | intent mori, . 4 . 


i not!goed by the ww ef Bahn 
| "TR — of Scotland, hat the 7. 2 ; of both or, — 
ther of the grimes of inceſt and murder, 


, reat differevce between amending indi adele xi. 3 
hn levying war, the day. is not e to 2 laid wi 


5 father indictment dependingy not pleadable to a ſecond. | 
_ + Bat the former may be quaſhed : _ 
CTCL? 


1 vaio lord Ruff! for WC neee 0 5 enn 
0 [ydiftment againſt Mgeryn Si for treaſon. T0720 736 
1 | Indiament of Villiam 2 or treaſon aa 
= Indictment againſt Jahn Hanipdes for treaſon - 2 
; 53 — againſt Lowick for trenſon 
againſt ee Is "for. ſubornation: of. 

"I 26. 10 . e Vis 25 
ben libel. ole 482802) A0 eddy 
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Os 


1 4 
8 ;Ament againſt Coli b 
. againſt "Hampden for a mi ſdemeanour : votive: 22m " +a 8 9 05 5 We Ni. . 
ictment againſt: Refewell for" tren vo 12 00 We: 997-1, EF | add. tee 
RR Dee cee d ooh „ 2 Fa E a Fe : on i, 855 
1 1 ndictment agai aughan for treaſon V. | — | nl {ke . 441 
8 — — againſt ſon tem es sd e N 8 x 1 5 in bet Aer, = a ee . SE 483 
r | = FR l 2905 w 1648 Fai ene . 922 
T0 : , ae ene. and Q on came d, ft n cl Again ne . e . 3 455 
| oy 5 618500 1155 EA SURGE TO A.07 253 HF we) ni, QI» Vis, . ag . - ih : <a pP · 
| ©- Indifiment | lord. Mabus fare murder of d i | 1 08 LL 1 links We 21 fi. 010 
LO ERIE . 1 2 W n 3 "Information 


D. 


A by Rm Ty + wk. 
I Smet \ 2 
dictment nag pint Tower Wome Hane for 227 ana 296 ili. 192» 703 


E. if 5 X. | 
Ian againſt Spencer Crwter for, murder _ | v 


The Ike agen Kidd and others for murder As | a 55 


[amen 110 Fielding for Hus | v. bis. og 
ndictment againſt Francia for treaſon vi 60 
Indictment againſt Reaſon and another for murder bn 4 y 
Indictment againſt Layer for treaſon ; 2 
Indictment againſt Edward duke of Somerſet, for treaſon ad feen 
vii. 
lndictment againſt lord Sanguhar for murder on 3 
Indictment againſt Faulcener in time of the uſurpation for perjy,, 


U 
Indictment for an afſault and conſpiracy, with intent to wound a 


beat viii. 178 
Indiftment againſt Arnold for ſhooting at lord Onſlow viii. 299 
| Indictment againſt Thomas duke of Norfolk for treaſon viii. 236, 
See i. 82. a 
Indiftment againſt Matthews for a treaſonable libe!, in Latin ix. 6 
Indictment againſt Mary Bland for parricide, by poiſon x 9 
Indictment againſt Elizabeth Cunning for perjuty 1. 20 
Indictment for collecting charity money | x. 87. A , 
Indictment for forging a promiffory note x. 95. 18 
Indictment for libellous words x. 32. Fa 
Indictment for a rape 5 vi. 4. 1 
Indictment for ſodomy „ vi. 5, 4 
Indictment for not taking the oaths 11. © 
Indictments againſt peers for murder bo * ir. 81 3 v. 137. x. 4807) 
Indictments for murder | : 4% vi. . i 
Indictment for an aſſault, and ki to murder a ii. 1 


Indictments for libels vi. 13, 14. Ap. x. 37. 
Indictments for treaſon iii. 424. 10. 565. N. as” to 37. Ay Ab 
"Not material whether libel, true Xx. it if e 22 indictment or 

information ix. 269 
Of the form of indictments Enn. Pref. vii. 
Indictment containing treaſon and im at may be quathed iv. 1;6 
Indictment againſt maby is both joint and ſeveral. ._ iv. 100 
| Of captious exceptions to them En. Pref. viii, ix. 
If the word traitoranfly in an indi Ament for treaſon, burglariouſhy.i in an in- 

dictment, for burglary, or, 77 42 an indictment for felony, be 

un the indictment will 5 „ↄo V. Pref. viii. 
Toa ictment for a hat, libel, the words falſely and maliciouſly 

— are the v very git of the indiQment. 225 Enn. Pref, viii, 
Act of Parliament, i iting p Dal alty for ſecond offinee, indictment muſt 
_ recite record of firſt convi — W muſt ws n gg but matter of 
it is never to be re- examined 5 ' 3 xX. 433 


Indictments for 9 me to es with great nicety vi. 233 
Peers who! have been indicted. 

| Balmerino, Arthur lord ix. 596* Mobun, Charles lord 
en, Willam lord 7 00% 
rrers, Lawrence earl of 478 Morly, Thomas lord vii. 222 
2 Bi ducheſs Jenks Pembroke earl of ii. 641 
xi. 19 Warwick, earl of v. 137 

| All. -peers ried i in che court of the lord 89 ſteward: of England were in- 
dicted. See COURT THE HIGH STEWARD. 


landing to indent for agen muſt be taken before plea, notwith- 
ae t I * 3 ſays before 5 ry {worn 1. dee 
INFANT. + 


Infant cannot commit'felony, becauſe he cannot have any intent or de- 
'” ign in his ations vi. 222 
| n admitted to declare whit they 1 know befire a Jury in Scotland with- 
as Y 10 en oe | . 00 
Infant permitted by the court to be ponſuited. in a writ of appeal, * 
and againſt the conſent of bis guardian aligned to) proſecute the * 
Petition af an infant vida, murder, tothe ld {rar 1 
1 Sing, for yz pardon IR O09 IL 2 06 its 539 
IN oN RMATIO 


The mode of SHIT bfi information is agreed by to faw amd conſtant 
i T the appfobatign of che Kt and Wen « of all wages, 


312, 313 
Bortholomew Shewer a. eminent, pra 27 Qudied fe 
0 . of. opener nets 8 39d taken. = 1270 rods 6 r Nerz 
| : 13 


ad t gf 
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v. 137 


05 
r lady of 5 


ov VI, 11 


| = == Jets, afoul, yo 
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iv. 512. 7 
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©, *INSURRECTION. 


þ Aecidentit Biting of a man 1 er at tame fol, wherginiagother 


7 


manflaughter 


3 17 a man of malice intends to burn one hauſe, and in exxcution 0 


BY ers dapper to burn another,, chis is a malicious and-feloniguy bers: 
F 4.70 ar. done in proſecution .of felonious intents, participate of the. 


| IH 


"* E X. 


7 


Information in nature of a que warrants againſt the city of London 


vi. 1 Ap. 
Record of information amended 332 
7 Diviſion" ſtruck out, and © pariſh” inſerted in an D 
| xi. 332 
Great difference between amending informations and inditments 
| Xl. 333 


Order, to amend information, miſcalled an alteration of the record 
oy * "x Xi. 33 
of rmation amendable b judge at chambers 8 42, 
laformation filed by ſolicitor-general during vacancy of attorneys eneral, 
od in law. So reſolved by the judges xi. 334. See J {ay 3 


is 
Nr. 
5 INNOCENCE. 
The "a it in the profecution for the popiſh plot in Charles the 17 0 
iv. 177, 181 
151 Peder that twenty nocents eſcape, than one innocent ſuffer 11 205. 
iv. 202 
Nyolunary ſurrender to NNE is a preſumption of innocence x. 406. n. 
A NUENDOS 
The doctrine of . f learnedly debated, and at large iii. 1053. &c. 
navendos inſufficient without poſitive averments lil, 1055 
hey; cannot give certainty where, none before iii. 1055 
nnuendo without preceding colloquium or averment, cannot maintain 


; n or indictment iii. 1059 

1 u ee againſt all 9018555 and forced conſtructions 

m. Pref. iv. vi. 40 48% Fi 1 197. v. 53. Is, 295 
INQUIR Y, of. 


12 ſheriff ſits ech on his being 21 in Fl at execution of writ 


of inquir iii. 957 
A INQUISITION. 
The manner of uſa e of ſtate priſoners for treaſon Gncerning the pop ith 
% plot, temp. Car. | Ng was rather worſe than the practice of the Mane 
Sor... . a 177 


| WQUISITION in the EXCHEQUER. See, BATHHAST 10 


rt CHARLES. 


1 25 1 INSANIT Y. mar rt 
Mr. folicitor-general Yorke obſerved on earl Ferrers's' trial, Wadi ſome 
ſenfe every crime proceeds from inſanity; all cruelty, all brutality, all 
© revenge, "Mm injuſtice, is infanity that there were -philoſophers in an- 
eient times who held this opinion as a ſtrict maxim of their ſect, which 
opinion is tight in philofophy, but dangerous in judicature; it may 
f Hare an uſeful and noble influence to regulate the conduct of men, to 
bontroul their impe ent paſſions, to teach them that vittue is the per- 
fecxion of feaſon, as reafon itſef is the perfection of human nature ; but 
5 not to extenyate crimes, nor to excuſe thoſe puniſnments which the law 
adjudges to be their due x. 5 13. See ARNOLD. 77 „ 


1577 MAN CHARLES. BRADSHAW AMES. FE 
Earl of. I. UNATIC. MADMAN. NON COMPOS M N70 


See TREASON, . right 
», *INTENDMENTS. See IRRAS ln. 
Ty: INTENT and INTENTION; 1 


Bio anime 3 a thing is done in all overt- acts of a deſign, is one of wh A 
"queſtions. . iv. 171. vi. 222. Em. Pref, viii. ix, 1 


 Ancent tall be-proved by an overt-a&, and that proved by two witneſſe 
iv. 181. EM Pref. iii, 


5 Done of every man who acts vit un aſſembly of people, Mall be 


| aged to be ſame as defign of that meeting viii. 241 

% hes intention is general, it is not to de conſidered or conſtrued à rior, 

but levying war . 247 

The: kaw reſpeQs the intention x. 435 

A eounſellor at law's defence was, that he 3 to murder, ard not to 
9 VV. * 1.2 Ws * vi. 21 


maim 


| AR done.! in the proſecution of an unlawful or felonjous i intent is felony 


vi. 222, 197 


N tf *r „ 97. nn 


hath property, with intention to ſteal, is murder vi. 242 
| Hoihicide" to fhootitig at ſuch tame fowl, a= grit i is 


Tue intent of the party makes he crime. 5 
Intent to be tried by the jury Re Kerl 
Breaking open an houſe in the 8 ugh. 
Jet if duch was the intent, it is burglary 


| Larceny or theft is taking away another man's goods with! ic tent 60 2 


them ;; without ſuch intent, only treſpaſa. 


Intent is ſo neceſſary in all — that perſon who hath no inte or e- 
1 25 8 


ſign cannot eommit felony, as madman, lunatic, infant, &c,. 


vi. 42 2 
4 


«their original vi. 222. . 51. FT 


; Re tayyjudgeth not of tbe fact by the intent, buf of the intent 12 


v. * vii. See i. 4% it 7% | 
| , are ij 
 INTERDICTION. de JOHN King of ENGLAND., | 


= INTERPRETATION of LAWpknonet 
[4 I's matter be capable of two in efpretations 


Intent is treaſon 1. 190, 198. 
. 85, 3800 4. DEN 


in mitjori ſenſu, in favour of 125 


ee B. n 


2. 3 2 ang 15 iii. Ct ene 
SZ REIGNERS. -- * . 1 
* Ver. XI. tes © bY Td A 8 Io »? 2 21 u. £4 (#52 53 bu). N 


| Argues the inſanity ne 


1 £43 116 WW 222] £ 
Vi. =] 


1 | States the fa 


law ſa) it wan be taken; 
e 


O. D R E. IL. I,. Mr. 
ix. 577 
Argues in behalf of the Xinlochs for treaſon ix, 570 
HN King of ENGL AND. 


Four points of, juriſdiction 5 upon the crown of England by the pope 


before the reign of kin | xi. 72 
The cauſe of the quarrel . king John and the pope Xi. 72 
King Fohn's round and kingly letter to the pope 4 73 


The pope curſeth the king and —_— the realm 73 
1 alias XEL Y, GEORGE vi. 335. See 7 
TERBURY Biſhop, 


EET SAMUEL 
His trial for publiſh ing two ſeditiouslibels againſt the government, acl, 
vii. 645 
The humble and hearty addreſs to all the Engliſh proteſtants in his ma- 
jeſty's army | 


Evidence againſt him 

His ſentence, to ſtand in the pike, and be whipped 

Is degraded 

The parliament reverſe the judgment, 1689 vil, 52 

Is allowed three hundred pounds a-year out of the Poft- Office vii. 64 

His puniſhment, as it was againſt law, ſo it was without, precedent iv. 166, 

205. dee viii. 466, 467 

His repeated pilloryings and barbarous e. were {oy „ mon- 

ſtrouſſy cruel En. Pref, xii, 
N 


8 ſpeech before evidence on the information againſt Sacheverel and 12 


vii. 64 
vii. 64h 
vii. 64 
vii. 647 


for a riot, in being unlawfully preſent at the election of a mayor, when 

they had no concern in the election ili. 952 

One the evidence againſt counſellor Cowper, for murder 196 

ONES, DAFED. iii. 52. See GREY FORD Lord, & al. 

wit" e NE 8, ED 4K D i, 116. See ABING1ON & al, 

£790 S, FRANCIS iii. 52. 
* 7 Q N O HN ii. 3 9. See REGICIDES. 
*FONE $ "REBECCA iii, 52, 

Pl JONES, Sir THOMAS, Judge B. R. 

Was 'of opinion, on the earl of $)afteſbury's motion to be bailed upon A 
commitment by the lords for a contempt, that though the commitment 
was ill, it couſd not be examined in B. R. and that the noble priſoner 

could neither be hailed or diſcharged hy that court; but did not declare 
how his opinion would be, in caſe there had been a prorogation il. 622 

Declines to deliver his opinipn in carl Dany's caſe ii. 753 

Refuſed to bail his lordſhip on motion on commitment by the lords ii. 760 

is 75 to the jury on the trial of Taſborough and Price, for S a 

lo 10 
In bis nee to the j jury on the trial of fir Thomas cee for reaſon? 
tells them, that improbabylity i is W of weight again poſitive wg 
2 


of opinkint;thar Fleaharris's plea to the juriſdiction of 1 che court was ay 


k \ 


© ſufficient | lit, 351 


His declaration on the bench reſpeRing the many libeltous pamphlets pu 
liſhed at that time viii. . 
Gives his reaſons at the bar of the houſe eee for his judgme 
in Jay and Tepham viii. 
Voted guilty of a breach of privilege, 4 taken into euſtodß Vili. 
The commons: reſolved to impeac him for his conduct on the trial 


Dare 8051 Vr [ing 2225 224. vii. 485. 4 86 | 
He Karge the grand jur illegally x +41, 481 
623. Sir THOMAS, Lord Chief Juſtice C. B. 


His-c arge to the; jury on the trial of lizabeth Gaunt 
Elis charge to the jury on the trial of C N for reeaſon lv. 1 
He figns the trial for publication 5 iv. 18, 

Dis trial cenſured by che tegifliture © 474% See 00 NI1S4 


HENRY. 
Lard Chief 1 ones was f. ubpeenaed a e trial for ur oh 
G6 See ANDZ ON. CURTIS. SMIT] F. E At of. 7 a 


15 76 5 THOMAS." Ser COLDING. 


1 5 JONES, Sir WILLIAM, Juſtice 1 * 
His conditional opinion for either party in the cauſe. of par, 
th his argument, reaſons, an opinion, | 
His ſpeech i in his judicial character in thechouſe of lords, * e. of 3 
remanding four geutlemen on their habeas. epa, ho were * * 
22 not paying the loan to Charles l. Vii. 185 
1mons reſolve, that he was guilty of 3 delay of Juſtice towards 
1 5 lles and the reſt that appeared upon the habtas carpag,. in that 
855 were not bailed 4 Vie 250 
ONES, Sir WIL L 14M, Atorney-Ge 
His ſpeech on earl Pembrates trial, fab murtier! 1 6 
The attorne 17 being called by writ as win more 
e ſat within the bar on the trial 1955 / 
| His ſpeech on Stayley's trial at bar, for treaſonable Fr reh Words... Wh 65 
His ſpeech before evidence on Coleman's trial, for ad Dir 
on lord Cormwallis's trial, for murder i . 
Skates the evidenice on Green' trial, fon r 
I ob ervations thereon vg ge - ds oa 
Ak Ipeech'on F. Aihirs's trial, for murder” r 
Opens the evidence on Celledge's proſecution for treaſon bk; bh. of 0 . 


Sums up ers Net for the commons on the trial of 5 ve 
impeached of treaſon in Fen in the popiſh plot 
A ſtory told about ſeizing Fin — Ya bh E 


bis u. as 
The law Wy? ft win) xzcatied, fr len Fore Sidi * | 


See ili. a N 
e JOURNAL 5. 


The commons had no jourhals before Edward the ſixth's ti ii. 
eee the journals of che lords, Fe the eh flege" Ap 


4 92 t is & : 5 ; 34 


1 , 
k * BY. - N . 


Uſe of them in gaols * 


Whether ive 


v fe PEERS. viii. 89, 90. 


IRELAND. WILLT AM, | 
* Thomas Pickering, ohn Greve, 47 bite, alias Ke and 1 
©» Feaw:ch, their t "for high-creaſon, 1678, 30 Car. II. ii, 696 
| 4 1 he indi ment, for being concerned in the popiſh pee: li. 697 
| Mr. ſerjeant Balawyn's (peech before evidence _ >" cs 99 
Mr. Finch's ſpeech before rape ts obey ii, 700 
Dates evidence of the popiſh- pf ii. 701 
* The conſpiracy carried on in ed ii. 703 


* Oates ſwears he took: the ſacrament, and an 9 of Loy to conce. 


100 plot | ii. 705 
70 — fired by Grove "+42 

* Oates ordered ſome refreſhment; by the court 9 ii. Jos 
.  Bed/ae's evidence of the popith plot | ii. 708 
Some noblemen to be alla Mina ted as well as the king ii. Ar 
2 *" Outes gives further evidence of the conſpiracy i in Jreland ij. 711 
une Bedlee's evidence of his — 8 being — by the Jeſuits 
ii. 712 

5 A letter read in evidence that was not written either by or to any of the 


iſoners 
5 25 jury are . it was read as evidence ne of the plot in mn 


* Fad againſt them ii. 715 
* This proceeding cenſured iv. 673 
* "Felard's defence ii. 715 
Sarah Paine's evidence that Ireland was in London in urs ii. 715 


* Ireland calls his witneſſes to proye he was out of town in Auguft ii. 716 


* Sig Nen heat's.coachman depoſes, that Ireland went down into Staf- 
fordſhire, t 5th of Augu/t, with his maſter | il. 71 7 

* Jreland com comp Fins he was not allowed to ſend for his witneſſes - ii. 19 

* Mr. Gifford depoſes, he faw Ireland at Wolverhampton the n en 
Auguft, or beginning of September 8 6749 
* Sir enny Aburnbam depoſes, that Oates had an ill character for lying 
in his Nor i. 718 
* Trela offers. to prove he had more witneſſes, but! it was not admitted 
i. 71 
* Pickering and Greve deny the whole, and complain they had not time to 
© fend for their witneſſes © 0 ESE 7.19 
* The iſoners offer to prove that their relations had ſuffered much.in 
"the king's ſervice - , | ii. 719 
The chief juſtice directs the jury ii. 719 
* He inveighs againſt the Jeſuits principles | ii. 721 
* The riſoners are convicted ii. 722 
Sir George Jefferies, recorder, kis 1 before Ware ii. 723 
2 Sentence paſſed it, ee 008 viii. 440 
Ba. are executed _ mT ii. 725 
$ execution . Pe” +: 440. See ii, 720 
X24 4 MN: D. - 

Apr of Ielad may be tried in England for treaſon 8 in Pulse 
i. 188, 951. viii. 341 
0 petit treaſon in Jraland | | ivy. 403 
urder high-treaſon. in Ireland iv. 403 


The caſe of mixed - money in Ireland oy Xi. 65 


The caſe of premunre in Ireland 


Sir John Davies Ne n . upon the ſtate of the ky. 


25 reland 


| 13 1.4 
tri peers mere eſgy jires in E land viii. 348, — 
hat time magna charta extended to Ireland ii, 333 
The Jriſh formerly were conſidered very vindictive and blood y vili- 347 
Laws againſt proviſors. made in Jreland Ki. 70 
Plea that party is a peer. of Irelan sd i. 950 
The affair oe the bills of — —oB for lreland 8 viii. 408 


Letters patent mT not to Ireland, unleſs it be ſpecially named. viii. 62 


Conteſt in parliament about the rib forlgitures 3 137 
See ANTRIM Marquis of. 85 

* CAVENAGH. MAURICE, + © | * | 
Re CAMPBELL. | [AR SP 

aff 5 GILBERT FEFFEREY. © 0 ee 


RET lord" LEONARD. 

* . HEATH MARY, 

+++ HURLBY PATRICK. | 

-- © MACCUIRE Lord. I 
Ne WILLIAM. * TRIAL. viii. 311. 


9 e $8 LB: 0 N 8. 


3 They are taken off on arraignment iv. 698. v. 18. viii, 207 
Refuſed 8 e Aon. ive 53, ix. 355 
Taken off on trial 1 vi. 234 

On receiving judgment vi. 323 


Ve ” thi Pref. XIV. 
Priſoner laid in irons b command of the ERP: | 
Colonel Morris, upon being nuanacled with icons, exclaimed, „What, 
& martial man ironed !” + "Vids, Wits Bo 


: Tg . ordered Zilburne's i irons to be taken off bs . Ses * Judges ought not to go according to their private en v. 


pe] 1 


. . 


vii. 271 : 


ood mains ft ding raul by » ggg. 


5 N K. 


n 9 5405 


nt is the caſe of libel - xi; 15. see EVIDENCE. PEERAGE : 


| 
| 


N 


rr NO 


_ 


If ajudge give judgment tererding to law, not knowing it to be ſo, tho? 
the judgment be legal, the pronouncing of jt is unjuſt iv. 168, 16g 
Judges will be ibfludnced by the Power of the crown iv. 18 3 18g. 


The judges, not only vary from one another in their opinions, but even 
| 


It is very rafh in a judge to give his apron ia ſo great a cauſe as a man's 


. 2— | 
| The judges, by an extra 12 opinion, gave the king power to raiſe 


Forty-four judges hanged in one year, by ki 


'The corruption of Judges generally ts in their own ruin Em. Pref. 
Reſolved by the za that the conſulting'to bs war is s treaſon v. 89 


| 309 
| They rule, that two witneſſes are not 9 in treaſon, 120 that ſtats 


9 n * 8 23: „Ap. 45 e III. is not in ſorce . i. 218. ii. 2 
6 eren judges affiſt-at Reading s trial 551 ii. 80 

are an.ad 1 Juages' — * chat any of kipy's counſel oy. privately manage en idence 

ix. gBay 383 togrand ju li. 302 

ix. 582, 383 Judges ve, thati it is no cauſe of challenge. For priſon, who 4 is we ur 


9 D E“ 8. * 
| The names of ſuch as « behaved att on dhe Fang without 
prejudicing the rightful prerogatives of the.crown; or detraying the le 
: gal privileges of the ſubject, without bearing hard upon the innocent, 
or ſhe wing unallowable favour to the guilty, will be remembered wich 
honour, and leſt upon tecofd, to their laſting praiſe and commenda. 

tion m. Pref, 
Waller's ſpeech againſt the judges, for their opinions in the * of © of fp 
. mone e 1. 
Lird Falkland's ſpeech on the ſame occaſion = i. 8 
Oliver Saint John' sſpeech,, at a conference on ſame occaſion i. bog 
Edward Hyde ſpeech thereon 0 wo i. 70 
It is totally in the diſcretion of the judges to put off a trial iv. 190 
Caſes of ſlanderous words ſ poken, and of perſons being puniſhed for ſame, 
againſt the king's juſtices | iii. 603. vii. 111. ix. 34 
Several judges e examined on Oates 5 trial for perjury iv, 40, 41. 


* 


A peer may give ee though a judge in the cauſe 
Reſolution of judges on the ſtatute of forcible marriages 464 
That is the beſt law that gives leaſt liberty tothe Judge ; he the beſt judge 
that takes leaſt liberty to himſelf iii. 63 
The judges are upon their oath to do juſtice according to the law of the 
land, notwithſtanding any letter or mandate from the prince iii, 289 
The judges deigned to be inſtruments for ſubjugating their country to il- 
legal | taxation xi. 2 
Report of committee'of houſe of commons appointed to examine Proceeds 
-1ngs of the judges iii. 218 
Opinion of j udges reſpecting the king” s diſpenſing pewüör Vii. 616 
It is as much the duty of judges to mou the reaſons why they doubr, as it 
is of them who are ſatisfied in the ju * iv. 168 
ben mien Dolben, Jones, and Kapmon were the Judges on Fitzharris' 5 
Wc F iv. 168 


vii. 480 
Judges ou 47 to be bound up by, the reaſons given in public, and not fa 


tisky an make good their judgment by after-thought reaſons iv. 169; 


See i. 218 
All the court aſſcnts to what one judge ſays, if they do not ſhew their diſ- 


ſent | „iv. 169 
Some judges were of opinion, that Fames II. had a ght to nominate the 
— dent of Mag dalen- college, 21 | Fo a: le. 187 
The. delivering the ſenſe of an abſent jud ee ſometimes practiſed, 


is not allowable, for oftentimes they iver another opinion than what 
the abſcnt judge is of | iv. 187 
The judges differed in their reaſons, why want of freehold was no chal- 
lenge to a juror in treaſon, in lord Kult Ps trial iv. 189 
When judges ought to be aftuti N 11 | Iv. 199 
No action will lie againſt a judge. | vii. 442. Xi. 190 
Judges diſcharging grand juries before they had finiſhed' their preſent- 
ments, violation of their oath ä vii. 480, 481 
A judge cannot take notice of any thing not proved 4 iv. 185 
He may and ought to be a witneſs, if he knew any thing material of the 
matter tried befure him and others iv. 185, 202. v. 98 
The parliamentary proceedings n. the judges of Charles I, for their 
extra-judicial opinions in the caſe of ſhip-money i. 696 
If one draw a weapon upon a judge fitting in court, though he ſtrikes him 
not, he ſhall be impriſoned during _ and forſeit his goods and 
lands, and loſe his right hand i. 722 
The garment of a judge adds not to a man's ſenſe, learning, or honeſty 
iv. 206 


iv. 206 


from themſelves, in the judgment of the ſame caſe 
vii. 488 


The judges the keepers of the king's coronation oath 


life, without conſideration ir. 200 
Judges of Car. II. actuated by their en inſtead of by the law, and 
endeavoured to get promotion rather by odſequiouſaels than by doing 
— Vii. 479 

Tse. do not want precedents of ſevere chaſtiſements on judges vii. 479 
30 former times judges were impeached and hauged vii. 480 
are entruited with magna charta by their oaths iii. 222. vii. 480 

E oſt all ages, the judges, who vans to * preſervers of the laws, have 

to deſtroy them iii. 222. vii. 480 

monies upon an extraordinary ee without parliament, and made 
the king judge of the occaſon iii. aaa. vii. 480 
Charges againſt the judges of Charles 0 vii. 481 
Said to be high - trealon in judges to aſſume a legiſlative authority, , and to. 
diſmiſs grand juries, contrary to law , vii. 1550 5 See 2 je 


Corrupt and upright judges drehen Kt. be. Piel. 
See iii. 222+ iv. 206. 


bs vi. 


96 
udges .. creatures of the crown =» . iv. 


heir opinion in the caſe of ſhip-money r 


\ 


: g * * 
9 5 3 % 8 
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N 


I 


Pied on ſame indictment, to ſay, that juror hath already convicted on 
{un indictment | thy ii. 303 
| They reſolve, that all words and writings, ſuppoſed to be criminal, ought 
be ſpecified in the indictment or information v. 828 
This reſolution cenſured | vi. 330. 
Reſolved by all the judges, that on a trial by peers, the priſoner cannot 
"challenge any that are returned on his jury vii. 421. See RESQ- 
EUTION of all the JUDGES of GLAND. 
hey bowed in token of th-ir conſent, that a peer ſhould have the benefit 
ok clergy and of the ſtatute | vii. 428 
Ofaheditcretion of judges in inflicting the puniſhments of fine, impri- 
fooment; pillory, or whipping Em. Pref. xi. 
ys law in one of the wiſeſt of the Grecian governments, no man bred up 
"to metchandize ſhould be admitted into any office of judicature, till he 
had quitted that employment ten years at leaſt vi. 596 
The judges not in ſcarlet on the duke of Hamilton's trial ii. 16 
The judges in 1571 and 1662, complimented iii. 775 
A quotation from lord Bacon's ** Advancement of Learning“ concerning 
judges | iii. 763 
Judges of 10 Rich. II. proſecuted i. 1 
Cited. and approved | | „i. 706 
| Judges aſſuming to themſelves a legiſlative power, formerly held high- 
treaſon 7 pe, | vii. 489 
| The judges of Car. II. illegally and partially impoſed fines on offenders 
\ favouring papiſts | vii. 483 
Refolved by all the judges, that act 4 Hen. VIII. chap, 8. concerning 
Richard Strode, was a particular act of parliament vii. 217 
Anſwers of the judges to ſome queſtions put to them, concerning offences 
--commirted by members of parliament in parliainent vii. 218 
Wpere the judges agree, the lord chief juſtice gives the opinion of the 
court, and in matters of moment, he uſually gives the reaſon vii. 6 
| Ide judges are accounted the fathers of the law i. 199, 510. vii. 303 
The jodges ought not to give their opinion before-hand, of any crimi- 
:nal-caſe that may come before them judicially ii. 36. n. 439. v. 747, 
The judges ſpeak upon their oaths, and therefore muſt deliver their judg- 
ments according to their conſciences i. 638. ii. 466 
| The judges muſt not give their judgments according to policy, or rules 
of ſtate, nor convenience, but only according to law ii. 466 
Mr. baron Gregor ſworn as a witneſs in a cauſe vii. 580, 597 
Lord chief baron Mountague examined as a witneſs 5; iv. 40 
Same judge appealed to as a witneſs by a priſoner ii. 998, 999 
meanours, defined Em. Pref. xi, 
3 to give counſel t priſoners 


opinion of the major part of them is conſidered as the act of the whole 


counſellors, againſt all law, the perſons ſuffering not being allowed to 
plead in their.own defence If v. 749 
| Ifaman, according. to ſincerity, give judgment, though he differs from 
another judge, it is no ** ice vii. 109. See DYER ſir FAMES. 
2 commiſſion at New-York v. 421. ix. 280 
| udges 


The judges were ſecretly aſked their opinion reſpecting fir Edward Hali's 
proſecution ; and ſuch as were not for the court were one out 
LM © vii. 616. n. 
| Some of the above judges were weak and ignorant to a ſcandal 
a ; vii. 616, n. 

as of courſe 
vii, 616. n. 
a ſet of as 
| ince | viii. 109 
The judges concurred in opinion, that the approbation of the marriages of 
"the king's grand- children, and alſo of the preſumptive heir to the 
crown, in whatever degree related to the king, belonged to his ma- 
jeſty ; but to what other branches of the royal family this prerogative 
extended, they could not aſcertain Bo xi. 295 
Lord chancellor Fazer ſays, that power and might of ſome potent per- 
ons oppreſſed juſtice and faithful judges in Richard the ſecond's time, 
for expounding the law ſoundly and truly Xi. 99, 101 
| Formerly. the judges in caſes of doubt or difficulty conſulted the privy- 
council . 45; 5% 30 1,42 Mte; JON 
Te judges are a kind of council of the king's by oath and ancient inſtitu- 
_ | „ | Xi. 112 
| Three judges were of opinion, that the lord keeper was bound to give 
F Judgment according to the opinions of the ny of judges by vim 
| called to his aſſiſtance; but ſeven judges (and among them lord chief 
Juſtice Holt), that he was not bound by ſuch majority of opinions, but 
was at liberty to give judgment according to his own xi. 159, 160 

| Judges are the priſoner's counſel WIS eee 
Ts Judges of Geo. I. complimented | vi. 409 
lf 7 2 take upon dne to mould an unlawful power into a conve- 
Mien authority by new reſtrictions, this is not a judgment, but legiſla- 
us matter of impeachment for any judge to affirm a thing law to bind 
the whole kingdom, by a declaration that ſuch is his opinion xi. 312 
The judges of Hen. VII. were learned men, and the three chiefs of the 
payy=council — 1 2 i. 2 
Net more upright judges than in 34 Hliz. A. D. 1592 vii. 140 


They gave judgment for ſir Ediuard without argument, 


The judges of the court of King's-Bench, 26 Car. II. were 
learned judges as ever were before or ſince 


* 


* 


that "too after defendant had been -fined' 50,0001. impriſoned, c. 
1 7 


Ex. 


* - 


nd integrity may be ſafely depended upoa 
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Diſcretion of judges in infliting puniſhment on ſmall crimes and miſde- 
i. 171, 189 


court | 2 i. 646 
great: deal of blood was ſhed by judges governed by James II. 's evtl 


s ſhould beware of hard conſtructions and ſtrained inferences x. 56. n. 


D 


See EYRE. 


% 


thouſand pounds damages recovered for calling a judge traitor, and 


l 1 8 ö 5 ; os 1. 72 
Mus ſhould be preferred to the office of a judge, but ſuch whoſe abilitles | 
| Pref. vi. withſtanding there may 

n -velfÞ 4 + COURT | T. PLEA. 
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| Judges who have been cenſured, arreſted on the bench, proſecuted, im- 


priſoned, removed, executed, or otherwiſe proceeded againſt, or pu- 
| niſhed for mal - practice or crimes, arranged in alphabetical order. 


Belknap fir Robert Hyde ſir Nicholas 
Berkley fir Robert -fferies ſir George 
Bramſtons fir * ones ſir Thomas 
Burgh fir William nes fir William 
Carey fir John Mentague William 
Coke fir Edward North ſir Francis 
Crawley fir Francis Pemberton ſir Francis 
Davenport ſir Humphry Poel fir F-hn 
Denham fir John Saunders ſir Edmund 
Dideridge fir Fohn Treſilian ſir Robert 
Dudley Edmund Trevor ſir Themas 
Finch ſir H-neage Vernon fir George 
Finch fir Jahn Ialcit fic Th mas 
Fulthorpe fir Roger Waylan{ fir I homas 
Gilbert Jeffery W.flon ar N 
Heath ſir Robert Whitelocke fir James 


Wright fir Robert 
Whthens fir Francis 


See ASHBY and HN. 
RE- 


Herbert fir Edward 
Holloway ſir Richard 
Holt John 
See their NAMES for particulars. 
AY and TOPHAM. DE BRUCE. COLLARS of S. 8. 
- SOLUTIONS of the JUDGES. ROBES. 
*#UDGMEN:T,; | 
* Judgment pronounced on lord Bacon by the houſe of lords in his abſence, 
upon his repreſentation that he was ſick, and not able to attend i. 387 
* No judgment given the ſame term the trial was, becauſe there were not 
four days of the term remaining ili. 544 
* No judgment to be pronounced after an outlawry for high-treaſon ; but 
only a rule for execution iii. 944 
*The judgment againſt Piltington, & al. reverſed in parliament iii. 659 
* A week's time given a defendant convicted of perjury to move in arreit. 
of judgment 55 iv. 
* It is in the diſcretion of the court to paſs what judgment they pleaſe on 
one convicted of perjury, ſaving life and member - Ws 04 
Where an indictment is removed into the'King's-Bench, judgment ought 
not to be given till four days after conviction; if there be ſo many days 
remaining in the term i iv. 779 
*The contrary proceeding, in Stayley's caſe, cenſured iv. 779 
| Inſtance of a priſoner not being aſked why judgment of treaſon ſhould 
not be pronounced, till he had appriſed the court of the omiſſion, 
See AUDLEY, THOMAS Lord, | 
Copy of the judgment as it is entered upon record againſt Fohn Hampden, 
in the caſe of ſhip-money. i. bo „696. vi. 9. Ap. 
Judgment in treaſon muſt be in uſual form, or the king loſes his for- 
feitures, ke. 5 iii. 213 
Judgment cannot be entered up when court is divided in opinion v. 570, 


N 5 1 
Of mute judgments in Maſiminſter-Hall | iv. 169, - 
The manner of pronouncing judgments in Scotland +. Th, #1Tk 


If a man hath judgment to be hanged, and the ſheriff do behead him, it is 
murder 3 ii. 209. v. 126 
Inſtance of priſoner being aſked why he ſhould not have judgment three ſe- 
veral times previous to the court pronouncing it ix. *747, *749, ®750 
Judgment of impriſonment to commence from and after determination of 
impriſonment, to which defendant was before ſentenced for another of- 
fence, is good in law. So reſolved by the judges xi. $24 
The execution may vary from the judgment iii. 215. iv. 129, dee 
GRAY Lady JANE. HOWARD CATHARINE, Queen to Hen. VIII. 
 LISLE:Lady ALICTA. + MORE Sir THOMAS, SALISBURY Coun- 
teſs of. STAFFORD Lord Viſcount,” Dea "I 
Though the judgment in felony is always, “to be hanged by the neck,” 
vet the party may be beheaded, for that is no part of the ſentence iv. 129. 
dee AUDLEY MERVIN Lord, SOMERSET Duke o. 
| * J URIS DICTION. „ 


* A plea to the juriſdition, the party ought to be ready to maintain 


8 | Wu 8 „„ 
* Whoever executes the judgment of a court in a cauſe where the court 
has no juriſdiction, is puniſhable | . ii. 328 


as e 
have not juriſdiction of the cauſe ii, 620 1 


e 


The pope had no juriſdiQtion in England in the time of the Britons 655 


| - See JOHN King of ENGLAND 


- peached by te commons for the ſame treaſon OT 
The juriſdiction of the.,privy-council- a limited juriſdicion; and up 
their commitment, the, grounds and cauſes of it ought to appear vii, 1265 
The court of King's- Bench: declare, they have jurifdiction to puniſh of- _ 
fences committed in.partiament -; I 1, vii, FA 
Reſolved in parliament to be a breach of privilege, and illegal v. 3 
Difference between pleading to the juriſdiction, and in bac VIII. 


Where there is a plea to the juriſdiction, becauſe the youre cannot canes 


the fact, they ſwear to their plea : 
Juſtification by virtue of acts of par does not exclude the Kin 
OE: 


- courts from their juriſdictions ills 


Where ſeveral courts may hou ſeveral. juriſdictions of the ſame fan bs. 
be diverſity of viii. 112 118. % 


judgments 
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* joroks and Er. See GRAND JURY: 


DB x 


A jary Ned and fed for giving a verdidt contrary 1 wy Ws 


of the court | 


* Tweng. four only returned upon a pannel to try a eaſe of leeren 


3» 182 


* By a general verdict a jury take upon them the point of Jaw as Well as 
matter of fact ii. 69 

2 A printer ti ed for hi i-treafon i in printing, is allowed to have half his 
ry of bookfellers or print "tt $50. v. 530 

» TH ſamk jury ſworh Lv charged with the priſoners * — 537 

75 4 

A juryman threatened for faying he . +, not in his confeience 12 the 
riſoner guift) . 553 

* * Juror fined for going g contrary to evidence, and fent to aer 616 
5955 553 

* Jurors diſcharged of SONS ps the evidence given. for the king, 
ii. 713, 831, 953. = 572 | 


A juryman ſuffered to whiſper the judge in open cbur 


his proceeding Wau J * illegal 


without giving à verd 
* This nas. i condemned 67 
* Juryman, Who | now's any thing of the cauſe, ſhall give his evidace j 


- court 11. 809 | 
* Jury can take no papers out of court with them that have been pro- 
- duced. in exidence, but what are under ſeal, without priſdner” $ eonſent 
Ii. 828. it. 100“ lv. 300. v. 87 


One attainted of fetony and pardoned, cannot be o 2) Hi 44 44 


* When one may be a witneſs, who By fed „ ooo det ni. 45 
as in civil cal iii. 202 : 


In capital offences, a jury fhall not be ſtru 


I one ſuperannuated abpears on a jury, With ne "76" warned, he muſt 


- ferve 4 but he lde have had a writ of privilege to 9 15 27 


A jutor challen d for the king, becauſe be gave his dogs the names of 


7215 gi wienelſts, On and Be m. 717 
The OS allowed a "refreſhment before they 7670 verdict in à ca- 
tal call it, 408; See iv: 65; 396 | 

. efrelhment refuſed the juryß en Eu. Pref. i. vii. 
1 The evidence interpreted to the . on a a pare jury iii. 472 
1 Juror let aſide for want of freehold. ili. $19; iu. 424, 602, 741 


A petſon r 11 from being a juror by the juſtieiaty court In Scotland, 
855 re-judging the priſoner r  'Þ 471 
Beech ton 52 er want of freehold in the city, difallowed' in a 


© Capital caſe iu. 711, 826: See iv, 188, 206 
4 No challenge to the favour a againſt the king 3 as to ſay, the 00 is 4 
© fetvant or dependant of the King's | ii. $25 


* A jury (Whether of peers or commons) o «ok hot to be 8 in a 


8 apital caſe, till he have given their verd 
| = is ial cafe for want of freehold HR 8.23 | 


2 5 5 i a favour, and not the priſoner's rignt iv. 566 


| . 85 tafs between the precept for ſummoning the  juty e ey 


| © [et ptifoner hath a copy of the pannel before it dec the intent 
Ef the 7 il. III. chap. 3. ig ſatisfied iv. 667 
— * What que Hons a 1 ſhall anſwer iv. 749 


in a capi 


* The — called over in preſenee of the rere, before they are 


brought to the book eee — 246 
4 Twa perſons rg, for cauſe 1 vi. 248 
== Judges of fact, not la, is. 2 275. See Bm Pref, ili. 


annel 
eriff may return all new men on n without regard to thoſe who a 
d were ſwort, or chall a 63 e 1 


ſonets may challenge twenty of e pannel, without — cauſe ; 
t if more, mult ſhew a reafonable cauſe; bay if they agree to | 


din. in heir chaltenges, they may be tried if not, they muſt. 
tried 1 f. 306 13. iv. $66, 66 18 105 11, 740 &. 3 
: ” need not find ng 5. A8 ial in in ene i 2 
es eſſes coming out of "neighbourhood bete act 
ae reed Es AY ve 38 


| fuſ, iQ court; and locked d 
ee jo 1g my Tm Pre vl 


to determine 25 and fact Ho ti. 76. Ode ix. 2 4 
eremptory challenges to jurors obſerved upo . iv. 188, 1 
e brought before Na e enn their eG refuſe 

4 11. . vii. 0 
Ver july track in dh d quatter, each. parry to ee 


ES 4% 1291 
Haying grand good cauſe of challenge „iv. 2. ee 
1 * Jury 1 on, 88, Ap. n. 
Lauter Ambetgel for want of freetiolds : iy. 423 
| ufyman may examined as a witneſs N -4i, 9 


= he king's potions we fubjo vo ru by Jury | ee 1464 306 | 
Fiſe om; dn jury, for executing of inquiry — 1 By 
iſteen rn » for” writ t 
ving e emplo ment under the king, no hot ing * 4 F-b 1 3 
Tie] 4 — Aer in opinion, Weiber atria} after a jury N 


with the moet and diſeh , without giving a 


2 ough done in f favour of chem; is not 4 mis-trial, and the | 


5 * Wi; 100 
e were mallty den 76. See Av N | 


iy pop N oe hot cy dee ive he mobil na e ex 


and granted ': o new one, 
ann 3 1 k n. Ser &. 411 und . 
Nee in la East remore by vhs ts 3 Gov. I. chap. 25; 


E Penn. v. ne. 


27 1 thelt it freehiolds® 2 6 e a it 7 | 
; | | Mi. 
5 6+ of deceaſed to wan . caſe of m 
b . „ 83 iin IN. 


ee to be returned on 6 


A 


egal in Lindon, the without pariſh, ward; or abode © in. 660 


n 


* 232 i 


*. 916. See Em. Pref. vi. 


1 


7 


% 


© in preſence of Aterhles o both” fides' Iv; 
Jury kept together all night, without fire or candle iv. 396. Em, Prof, 
1 4 frequently diſcharged-after ſworn 207 


f 3 27 do not agree, they undergo a greater punihmen than the « Crimi. 
nal himſelf - En. Pref. vi. 
| Propofal for remedying” the above inconveniehce © Em, Pref, v. ii 
Lord Holt ſeverely reprimanded a uy for Tnding c Canal damages in the 
caſe of a peer, for H , ' © viii. 30 

The triaf by juty* is- te honour of out government, the 'mark of Wo: 
freedom, and envy of our neighbours | v. 82 
1 were uſvally packe@'in the reign! of Famer II. ir. 1) 
jw — joſtice Hale s encomium on the trial by Jury, cited with Wt 
. 1 
Cirizen-of Dau fall tor be drawn ont of the eiry to be a Ne... 
iv. 
An ſhall not We ar vi. 1 
| Pretogative of king, to | ayer charter wt exemprion from doing on a jury 
iv. 
Te formerly intitled to eight. pence or a wind iv. 7 
1 criminal matters not capital, the jury were heretofore paid, if they 
acquitted priſoner ; but not if they round him guilty iv. 191 


But on proſecutions for the! popiſh plot in Cor, I's. reign, the jury had 
more, and were treated n if Frey e priſoner than if 


before the judges ſitting upon the bench, to put on their hats, as their 
E: right, being they were then the: _ 8 in court, and the other 
inferior to them ii. 69. n. 
| Upon trial touching the identity of the perſogy on on  artainter no peremp- 
tory challenge of jurymen allowed ix. 584 
The jury in Scotland conſiſts of fifteen perſons - ir. 2924 v. 595, 039 
And moſt votes of jury determine fact v. 603 
Jury having been on à wh ene —— wy exempted from 


ſerving for five years eb iris ix. 680 
When' a tales, and not a new pannel ought to be awarded i in treaſon by 
ſtatute ) M TH. chap. 3. Js. Iv. 741 
 Fory fined by court for Flentetinig into an agreement. among themſelves 
» reſpect of their verdict ix. 536. n. 
W har a good" qualification of a juror, in trials for treaſon- ten kx. 550 
uror withdrawn in capital caſes en 4 Ix. 507 


Num awarded, and jury returned inflantery to t collateral jfues ix, 582 


| if juſtice cannot be obtained at the bands of juries,” by the ren 


courſe of law, it may be a provocation to reitrain that preſs whic 
they refuſe to regulate Xi. 323. See CHALLENGES. LIL- 
'BURNE's TE I. 81. FEN and and MBAD's ii. hat THROCK- 


S i. 78 
ee 1 3670 e. 
Am account of» pblication called... -. {zi 8 Xi. 137 


Uns D SoC; 5 8. 
o Tutices of the peace, whether they may nns. the + evidence 


after the coroner W909!» iv. $30 

nomination of them is in the chitieeMo# end en 795 

| They are not by common law, but pete ” Rarutes feſt — which is 

t Edt. III. chap. 16. i iy. 562. u. 
It is patt of their duty to attend the Hes“ . x. 92. Ap. 

- Juſtice of penet permitted to take ſecurity for good been ordered by 

the court of B. R. . 3 


| "FUSTICES RECENT. © 
Pestion to the ords juſtices, in che e of the king, * an infant, 


. 


* a daa ror wtf . tre eg ac 11; 13+ 539 
Her dee n A, in GL Bench, 1664 vii. 571 
The names of the ſpecial vii. 571 
Evidence of the plaintiff 2 s title under the dean and chapter of ot. 

Pauls Vi. 572 
Evidence for the defendant oy, derne marſh ground, and 
never in the dean and dhapter Vi. $75 
a+ © wind evidence for the defendant, to prove a leaſe, 2 and 3 Philip 2 
Wi. 57 
Bani 2. 8 lee ben i ses ee 5» n * „ vii. 551 
Evidence of the boundaries of the marſh. | w. 58 
Evidence for the plaintiff rm; 0 ii. $94 
Evidence of the defendant's deeds being forged, dw; their dies, wrong 
an che ſtile of the king und queen li., 505 
Ne Wn — Gomtare('s.:evidence the lady Fuy's fo Work vii. 309 
ts evidence, of her huſband's for ing ceds for _ vy vii. 600 
2 uſtice A up ce e ALE >] . 
Verdi@ifor he plaintiff - e Mite 610 
The information Wor lad bo, for 2 theſe x47 -*  vit. 610 


* KEACH, 


they gequitted him © iv. 191 
In capital matters, it was never allowed to Pay the jury, be their verdict 
which way it would = Iv. 191 
| Petty juty muſt conſider erediditity of witnefſes: 0 ivy. 201 
2 tho” no freeholders, admitted to be ſworn den, 10 iii. 265, n, 
; EE Iii. 708, 820 
of the'pannel of the . allowed lord Be ; #4) 155 05 
Ae count Coningſmar f | ili. 465 
Denied 'Colledge 7 £42240 M450. 707. n. 
| . Corniſh till tis of his ral, when! it could de of no uſe to hin 
ö . d nxt 
The ; 7 are 4 5 of circumſtances chat are matters of fad. Lg 
by all the judges vii. 422 
Jurymen examined on a vijer Be; 20'to theiy ez ix. 550 
1 Reehold. and copyhold put together amount to 101. 2 year, a good 
qualification for a juryman MA ix. 550 
At Riading, Eolonel Martin, after the'j jory were ſworn, cauſed them 1 
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? *XKEACH, BENT AMIN, 
It trial at the aſſzes at Aileſdury, in the county of Bucks, the 8th and 
eee, 1664, 16 Car. II. before the lord chief * Hye 
» $50 
4 The indictment, for writing and publiſhing a ſeditious and heandalits 
books entitled, The Child's Inſlructor againſt Infant-baptiſm,” 
| li. 550 
Am witneſſes for the king called ji. $51 
Sag priſoner's examination before the juſtice, read as evidence againſt 


ii. 552 

4 His gpinion compared with the. book of common prayer ji. 552 
One of his jury permitted to whiſper with the judge in court ii. 553 
Another menaced, in caſe he did not agree with the reſt ii. 553 
As is convicted ok all the paragrapis laid in the indictment, _ one, 
= which was wrong recited 553 


£ enced to ſtand in the pillory three ſeveral days, and fined aol, 


li. 553 
9 /X WES ? RICHAR D, 
President of the court, informs the jury on Liiburn's trial tor treaſol ii. 78 
i sa ſpeech to the traitor Love ii. 141 


KEELING, FOSIAH, 


Txamined concerning his being tampered with about the diſcovery | of the 


684, and being a witnefs vill. 477 

* N E EPE R of the GREAT SEAL. 
Lord keeper V. 15 encouraged charitable contributions x. 88. Ap. 
"Keeper of the great ſeal cannot commit ive 555 


| . he keepers who have been proceeded againſt by parliament. 
5 Coventry ſir Thomas Finch ſir J ahn 
8e © 


CHANCELLORS. . 
#KEIGLE, HENRY v. 872. See GREEN THOMAS, & al. 
GEORGE vi. 335. See 


OAHNSON, 
I'TERBURY, Biſhop. 


*KENDAL, THOMAS, and RICHARD ROE. 


| 5 . Progeedings in the King's Bench, on a habeas carpus, upon a comynit- 


- That the fact charged in the warrant is not high-treaſon 
; bo That a meſſenger is not eee by law to detain a man in cuſtody 


| nt for high-treaſon, 7 Gul. III. 1695 ive 554 
4 | The — 4 of commitment for being aſſiſting to the eſcape of ir 
ames Montgomery out of the cuſtody ot a meſſenger 

"7 bog Bartholomew Shawer moves, that the priſoners may be bailed iv. 554 


2 Holds that a commitment by a ſecretary of ſtate is illegal, and was 


I. $55» $57 


never practiſed in England till 1678 
iv. 555 


iv. 55%, 560 


| * And therefore i it is no crime toeſcape from him « 556 
The king's counſel defire time to reply * 557 

Sir Bartholomew Shower's ſecond argument iv. 557 
Te opinion of the court iv. 561 


E Moyes for damages for Bambridge and en on their acquittal on 1 26 


f . King' s counſel opens the indiQment againſt Anderſon, for treaſon 
1 For a citation out of his 


Sn 


4 His trial for 3 __ 


His defence of Matthews for treaſon 


ENU RE, WILLIAM Lord Viſcount, 
His letter to a noble lord the day before his execution, giving the 75. 


hy he pleaded guilt 
ee he pleaded guiley bz. Ap. * See DERWENTWATER, | 


: His behaviour on Tower Hi 
Jus Earl of vi. 1 
* KENN, Doctor THOMAS, Biſhop of Bath and Wells, 


| iv. 304 | 
| N E T. 
Extracts from his complete ku of England 


| His account of the "—_— of the W againſt Titus Oates viii. 475 | 


KERNE CHARLES, 


+ Bis il for did weten, at Herd wines, the dh of gu 1679 


ii, 961 


Car. 
« Phe 3 for bigh-treaſon, i in taking popiſh orders, and coming | 
into England, being a ſubje@ of this crown ii, 961 


4 a that the priſoner adminiſtered the ſacrament after the manner 


of the papiſts jj. 962 | 
The 1 dein tee, contradict one another i, 963 | | 
The priſoner calls his witneſſes ii. 963 
4 prick ſaying maſs, evidence of his being in ms ii. 904 
4 The chief j 7 directs the jury ii. 36 
The rifomct is « uitted _ ii. 965 
"hore EETTLEBY, Mr. Do” + 
Mis ſpeech for Layer, on 15 proſecution for treaſon vi. 296 


181 
| ix, 698 | 
Zr. ROBERT i. 630. See PILKINGTON. & al. 


fur murder, but refuſed 


#*XEYES, ROBERT i. 234. See WINTER ROBERT, &al, | . 
LO #XEYES, THOMAS iv. 363. Ses cer ROBAGT. | 


PORTER Captain GEORGE, | 0 
7 KEYLINGG,' Sir FOHN, e Ties . 
the evidence _ Hacker the regicide ii. 382 

ii. 
ſee DAMMAREE: DANIE Ars * 


* K I D D, Captain I L LI A A., 


5 al for murder and 
2 — a Nicholas wares James Howe, 
Junta, Gabriel Loffe, Hugh Parrit, Richard 
And Darby Mullins, for piraey, at the Admiralty ſeſſions, held at the 
i Bailey, London, che the 8th and git; of Aﬀayy £701, 13 WiliewHl 
7 

ter- — William Kid, for the mus of , 

cr . l. gunner FV. 49 


, upon fix ſeveral indictments: — als | 


pede hom x Owens, - | 


9 EE 


iv. 554 


| 


' 


4 


q 


| 
| 


| 


[ 


* The lord chief baron Ward : 7 312 
As to thoſe three priſoners who appear to be ſervants, he tells the 3 ury 


by criminals to t 


* Lebe s paſſed on Kidd, cen lla, 


X. 


* Counſel aſſigned captain Md 289 


*The court order him part of his * and effects ſor his cubſilence? 


&c. v. 290 
* Kidd's trial for the murder comes on v. 290 
* The witneſſes for the king called to prove the murder 5 290 


Kidd 's defence 

* Kidd calls ſeveral of his accomplices in piracy, who are edited to bo 
witneſſes for him in this caſe v. 292 

* The lord chief baron Ward directs the jury, and intimates, that the 
provocation given by the deceaſed, was too flight to extenuate the 
crime, and reduce it to manſlaughter v. 294 

* Kidd is convicted of murder v. 29 

* K ad, and the other priſoners, the 1 of them for piracy, in 


taking the Quedab merchant in the 1:4tan ſeas v. 297 
* Their trial comes on v. 297 


* Charchill and ſome of the priſoners deſire the benefit of the king's pro- 
clamation, on which they ſurrendered V. 297, 

* They are told that they did not furrenger to the perſons the procla« 
mation directed; and therefore the trial muſt proceed v. 298 

* The king's counſel, dr. Newton, opens the indictment and the e 


V. 2 
* The kiny's witneſſes called to prove this piracy v. oo 
# Kids commiſſion to make repriſals on the French, read „ 
* Kidd's commiſfion for cruifing againſt the pirates v. 30 


* Kidd's defence 

* Colonel Baſs, governor of - Jerſiy, depoſes, that Nicholas Chu Suk 
and Jumes Howe, two of the priſoners, ſurrendered to him the 4th of 
220 1099 v. 310 

* Lamtey and Fentins in their defence ſay, they were ſervants on board 


Kids ſhip _ v. 310 

* Lofſe in his defence ſays, he was under Kidd's command v. 311 
* Parrot's defence | v. 31 
* Barlice:n's defence v. 311 
| Mullins's defence v. 311 
* Kidd calls witneſſes to his reputation YG 312 


irects the ju 


there muſt be a freedom of choice to determine one a pirate or a fclon : 
but if a ſervant go voluntarily with a pirate, and accepts his ſhare of 
the booty, he was to be accounted a pirate v. 314 


* That as to thoſe who ſurrendered on the proclamation, they had 1 


made out that they ſurrendered on the terms the proclamation requir 

* As to their pretence, who would " juſtify themſelves as being 2 '04 
captain Xiad's command, that was no excuſe for aſſiſting him in ſuch 
enterprizes as the knew to be unlawful ; eſpecially having 27 par- 
takers of the | ſpoil 315 

* Kidd, Churchill, Howe, Loffe, Parrot, Owens, and Mullins, conviaha $ 
Tomi, Jade and Bari corn acquitted V. 315 

*A ſecond indictment againſt K:4d and the other nine prifoners, bo pi- 
ratically robbing a Mooriſh hip in the Indian ſeas . 316 

* A third indictment againit- them all, for piratically taking 2 Moſt 
ketch in the [ndian ſeas 

* A fourth indictment againſt them all, for piratically taking BR, oh 
Mooriſh ſhip 


| 16 
*The fifth ind ment, for piratically robbing a Portugugſe ſhip * 


Indian ſeas 17 


*The trial of all mg priſoners upon the ſecond and third 0 
Ki. 2, 4. 10, 18 


begins 
* There being a new jury, 
the evidence again 


the court direct the king's counfel to > open 

\ | V. | 

The king's witneſſes called | v. 319 
„ The aer s defence, as to theſe t two inditments . 5 325 
Mr. juſtice Tu, tan directs the jury 327 
* He tells them that Lamley, Fentius, and Barlicarn bein vg "Ih apght 


to be diſtinguiſhed from the reſt ; for though they had their ſhares of 
the ſpoil, yet it was to be preſumed they were to be e « 


their maſters on board 328 
* Lamlty, Fenkins, and Barlicorn acquitted ; the others convicted v. . 
* The trial of the priſoners on the two laſt indictments v. 330 


COburrbill, Howe, and Owens retract their plea, and Pee FT 
| * 


* The other ſeven put themſelves upon mer me. ; 

* The king's witneſſes called | V. 1 

* Mr. juſtice Turton directs the jury | V. 734 

* Lam Fe and —. 94 (the Se NOI v. 37 

* ad and the other three are A* on the laſt indiQment v. 2 
and uh Bldy 


*. Robert Culliford, Nicholas Churchill, Darby * 
arraigned for piratically taking The Ny Merchafſit in the Indian le 
having pleaded not guilty (al vt Slide) APE | rect ic 


en a plead guilty 
My - dridg convicted 


ling, Hickman, and Biarides 3 

FEN 
de Moors of 7 paniards Ade. a much more lawful - 
od of making Br Ea the Price of kidnapping Bm, Pref. * 


des vi, 8 
WIS de . 11174 ½ Ein of, 


5 i 


, EP 
+ 


65 nue. — 5 


The whole proceedings in the houſe of peers, upon the ne | = 
dim for hi 8 2 Ving war pe lis n, und 
off 174 60. A on 
Tl 17 high 886 's ry 2 the priſoner | | 58 | 
He . guilix 12 
Elea. ſpeech g afked by {he lots hig 1 7 | 
ſemence of death fu * paſs upon N ver cg 10 . "uh : 
| Lord —_— "wy * to * 3 n 


* * 5 ; 


F 3 


I 


N 


Account of his behaviour afeer ſenthacey: ang on the day of execution 
| X. 175. Ap · 


py 
” of 4 4 


ns with Yord Balmivins © ; X. 179, Ap. | 
ecuted on Tower-hill MN onto ol x. 180, Ap. 
is petition to the king 3 A 181, J. 
8 letter to his ſon 2 * Ap- 
The paper left behind him 1200 18 2 1. 


K 1 6. 


4 He is king to all intents; before his coronation; an! the demi of his 
{Py kings ; and one may be attainted of treafon cammitted againſt 
| ES a king | | i. 214 
E, The people collectively or repreſentatively have no coercive power over 
22 perſon of the king ii, 305 
+ One cotvidted of treaſon againſt a king out of poſſeſfion of the 9 


ind out of the realm | ii. 450, 453 
40 he king cannot diſpenſe with the laws 11 309 
Ki s have fat as judges in their courts of juſtice | i. 553 


ons why the king cannot perſonally arreſt a oY ii. 208, 212. 
See vii. 146. | 


he king does as legal act buth adviceof his judges | bs 638 
9 9 8 1 - hg the name of king, no treaſon could have 
© been, committed againſt the king, dz jure, out of poſſeſſion ii. 453 


5 of illegal act puniſhable, though by the king's command ii. 506 

lie ks cannot in perſon. arreſt any man, or be arreſted | it. 306. See 
SSEY. MARKHAM Sir JOAN. 

ng cannot fit in judgment in his own perſon, and his poll: lions, 


1 ubject to a trial by jur ii. 307 

15 to nga king, an overt. act of Span his 1 

. Il, [AF 4 

Vhat may be interpreted a deſig ien on 7 king? s life Iii. 722 

Jy prerogative, tries his cauſe in what court he will, except prohibited by 

common Jaw vit. 246 

hether a priſoner committed b his ſpecial command i is n or not. 
See DARNELL Sir THOMAS. 


trade, See MONOPOLIES. 


f 
His power as to licen 1 5 2 ES Sir K DWARD. prSPENSING, 


His diſpenſing power. 
POWER. . - 

As, the king is the FE of honour, no honour. can be taken from a a 
peer, or transferred by him without the king* s. conſent viii. 60 

The kings of this realm have ever been entruſted with the care and 257 
probation of the marriages of the royal family | * Ke 

The approbation of the marriages of the king's grand-children, and alſo of 


belongs to his majeſt 5 xi. 29 
3 „% CHARLIES 1 A 
s His trial in 7 the 24th of his reign, Ann. Dom. 1648 + 986 
* The a& for erecting the high court of juſtice i. 1009 
The firſt meeting of the commiſſioners i. 1010 


* Proclamation made, by ſound of trumpet, of the e der the court, 
in order to the king's trial i. 1011 


* Counfel appointed for the commonwealth 4 1011 
Bradſhaw choſen preſident . 1. 1011 
7 Ordered to be ſtiled lord preſident 1.1012 
* Some matters ordered, preparatory to the trial : 1012 


A ſearch made under the painted chamber, to prevent their being blown 


1 1. 101 
0 Gael, that the king be at "ir Robert Calin s houſe during the tria 
1. 1014 


* A table ip pd for the king, and another for the Wat. 150 1014 


# The ſword of ſtate carried before the preſident _ i. 1016 

* Aſnſtants to the preſident” © J. 1046, | 
£. The court ſit, in order to the trial WT 1 103 
*The king is wn tbe bar... 164+ .4Q 

„The charge read I. 1018 


*The king demands by, what authority he was dhe thither; 10 ad re- 
Fuſes to acknowledge their ann, 1.1019 

* He is remanded into cuſtody | Ns: wg e 

The king brou be to the Bar again, and n to give. Pant again 


wm; 745 + A 4x ark 4 


their juriſdicti AE bake aber My 1022 
* Which they refuſe to hear. | 2 1,02 
Mhbat he deſigned to have ſpoke, if he had been ie, Ry 2 1023 
3 He is interrupted Pore j. 1923: | 
The king a third time brought to ; 3 1 j. 1024 
* . Refuſes to own their authority „ 1 © nod 
„His contempt recorded a third time I oo I, 103% 
, The witneſſes examined b a committee | | . 103 
The dean of Wyiminfler's houſe furniſhed bo the 1 1. 1028. 
* The witneſſes acknowledge their depoſitions i in court bs 4 1028. 
*The evidence againſt the king $00: j. 1028. I! 
* Foſtilities begun between the king and parlament FIERY . 7 3999. | 


The king's ſtandard ſet up at Nettingham | 1029 
* War. proclaimed againſt the parliament, . Heel: of Ale and lord. 


Bfooſ proclaimed traitors Pts Wa 1030 
# Evidence of the king's being at Edge-hill | n 
yidence of the king's e his ar nfl, AR 3029, | 

f the manner of erecting the king's ſtandard at FEY ot 1929 


4 2 The ſtandard taken, and retaken, at Edge, hi 1029 
* Evidence of the king's rallying bis forces, and making them ſand, after 
| « ey were, rou | g J. 1989 
king, rides from xegiment. to. regit nent, at "the fight at phe? || 


N 4 Finden of ſome tranſactlons between We kin wm yo ſome 7 wb _ 
1 «Ret friends, duting the treaty in the 7 „ . 0% 

e independents betray the king's offers 1 7 3 „ 1033 

op roduced in evidence; but not publiſhed in the trial. . i, 1033 
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reſolutions | Fe to the e N von one 3632 | 
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92 


* 8 


i. 
The king deſires to be heard before the lords and commons i. 1036 
* Douunes, one of the members of the court, expreſſes ſome reluctance 
:. 1039 


* The whole court riſe up to dec their dent ©; 


*The ſecond day's proceedings 9 
* The ee inſiſts upon the authority © of this commons of England 


*The king defires to be heard before the lords ind commons 


* Mr. ſolicitor Coo#'s ſpeech, which he bee to have delivered 17 
He inſiſts that England is a limited monarchy, where the king can take 
the preſumptive heir to the crown, in whatever 358 related to the Wes 997 
7 That the king can only employ his power for the good of the poopie 


* That all juſt power is derived from the people 


* With levying ſhip- money, under a protenke of neceſſity . 
* He holds that the king is W er as well as * miniſters, 


* Charges the king as the author of che Scotch war 


f * But that indeed his ꝑrerogatives did not extend much beyond vs privi- 


1 nation bt 


*. bs Saeed chat the cavaliers behave chemſelves: & bravely. « at their 


E % 


*. The king brought to the hab again, to receive fence i. 1035, „103 
The preſident's ſpeech before the ſentence: he is interrupted by a lady 
i. 1038 


The king permittôd to ſpeak before the ſentence 


* be king is denied a hearing before the lords and commons i. 103g 
. Conjures them to-confider of his requeſt once again; which they refuſe 
| i. 1040 
5 The preſident adyiſes his ad to be genitant and prays for his Fr 
i. 1040 
i. 1040 
i. 1040 
1. 1041 
1041 
104. 


4 $I Ji 


* The 33 | 

They refuſe to hear him ſpeak after ſentence © 

* Some indignity offered to his majeſty by the ſoldiers 

* He is permitted to ſee his children | 

* And biſhop Juxen, who preaches before him 1041 

The warrant for the king's execution LT 1041 

* Some diſſenting miniſters ordered to attend the king! in his laſt moments; 
but he refuſes to be troubled with em , 

* His dying ſpeech | | ee 

* And behaviour on the * . 1 $3 

ws The n is beheaded * * 1 


„ 
92 
* 4. 


i. 1042 
i. 1043 


* + The account of this ur publiſhed by the authority of that time 

i. 986 
* ＋ he preſident O ſpeech to the king i. 986 
Ide king queſtions their Ferrer i. 987 


* The:pretident's anſwer i. 987 
i. 987 


i. 988 
i. 989 
i. 991 
1. 992 
So. . 992 
i. 992 


* The third day's proceedings | 
The fourth day 


* Upon which the court withdraw 
* And over-rule his motion 
* 'The preſident's ſpeech before . | 


trial, if the king had pleaded i, 


997 
nothing from the ſubject without his conſent 


i. 998 


1. 998 
* Conqueſt and a long deſcent can give no title i. 998 


* That the oaths of allegiance and ſupremacy are not unconditionally 
binding to the ſubje& e n fe 998 
* Abſolute monarchs permitted by providence, as the plague; N twas 
lawful for their ſubjects to break their yoke - ' 1. 998 
* Charges the king as an accomplice with the duke of Buckinghm in 
- poiſoning his father, king James i. 999 
i. 999 
for mal- 
i. 1000 
I. 1000 
1000 
1000 


"14 


adminiſtration 


* And the maſlacre in Ireland 
* And of a civil war in &ngland + | 
* Holds, that the king has no right to cose whe militia | Io00T 
Or to diffolve parliaments ; or "to- refuſe his aſſent to bills i. I90L 
57 Denies that he has a power of making new lords, or new corporations 
i. 1001 
* Os: A power of pardoning offenders, or ſuſpending executions i. 100r 
1 Or a power of raiſing or lowering the coin | i. 1001 
* Or of avoiding his grants 27 > *kroor 
* And ſa ys, that, if the king has theſe prerogatives, ka is an abſolute 
rant; and this the worſt tyranny, as being eſtabliſned by law 
i. 1002 


1361 


* 


1255 of the meaneſt ſubject 5 1002 
e holds that poſſeſſion gives no title; right can never die 1 1002 
wo ſupreme powers, or two co-ordinate Powers, cannot be in one 
. 1002 
be people-may-rake ener for their dees without the king, if 
he refuſes to concur with them; and e are Judges \ what tends to their 
| advantage or deſtrution ' n 1002 
That it was agreeable to the fundamental eee of all kingdoms, 
that, where the Ted 7 a tyrant, he ſhould die for it i. 1003 
„The people his majeſty's liege lords i. 1003 
* Tres on; . ſet up his ſtandard againſt! his dread ſovereign the people 
i. 100 
* The king charged with Drain bed, and de French proteſts 
i. 0 
* The king of great learning and dexterity in ate ig, and to be ſe- 
- duced by evil counſel i. 100 
. Says, the innocent blood of three kingdoms" demanded juſtice again 
| 'him s . * \ bY 1 : *. * L WF. BR i. 1097. 
*HHe is troubled for the wow eteraxl condition; and pays fe for the poor 
« wretch,. i. 2008 


execution. +: i. 1008, 
Hays, God had afforded Aim groit;aflſtance in the management of-this 

olgcution againſt his majeſty i. 1008 
8.” Wage e 8 in + his majeſty id 13-1008? 


e 


of 


129 I * Aud 


N 
n 
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„ 3 therefore he demands their juſtice | i. 1608 
Phat other kings might hear, and. fear, &c. i. 1009 


0 EDWARD iv. 562. See CHARNOCK, & al. 
PORTER Captain GEORGE. 


. +" KING, Sr PETER, 


ent! in maintenance of the ſecond article in the impeachment 
gooſe er Sacheverel, D. D. exhibited by the houſe of . 
Arte , e eee 
His argument, by way of reply, to the defence ſet up by the doctor s coun- 
e, to the charge contained in the ſecond article v. 807 
His parliamentary ſpeech relative to A/bby and Il bite viii. 121 
IN G, Sir PETE R, Lord Chief Juſtice C. B. 

directions to the jury on the trial of Arundel Cole, eſq. counſellor at 
"law, indicted at Suffolk aſſizes, as acceſſary j in maiming on ſtat. 22 and 
23 Car. II. chap. 1. vi. 220. See vi. 228 


His opinion on (tat, 6 Anm, chap. 7. ix, 708 | 
Sims up the cvidence on fatthews's trial for treaſon IX 70 
His argument in the Prince's cafe. Xi. 295, 957 300 
ee % ͤ ͤ WH see MACCLESFIELD Earl, 
4 a XING. BE NC H. 

his court may examine parliamentary matters 55 17 


it ung concerning parliament the court of King's-Bench mn ne 
mine, and what not vii. 437 
error be committed in the proceedings on the trial of a peer in the court 
l the Ford nigh {teward, they ſhall be reverſed by error in this 3 
vii. 24 
this court adjourns acaſe on a falſe. return of a member of parliament | 
into the houſe of commons propter difficultatem - viii. 98 
Fhomas Wilbraham petitioned againſt the juſtices of the King' Bench, that 
they had not done according to law and reafon ; which petition being 
"Glivered to the king and council, Hilbrabam was indicted, convicted, 
| hed, and ranſomed in B. R. vii. 108, 109 
Plea t to the juriſdiction of the court of King's- Bench, that the party obs 
, Impeached by the commons for the ſame treaſon iii. 228, 229 
K IN. G's COUNSEL. 


feat chancellor E /leſmere's advice to the king's counſel how to demean 


ahemſclves on capital proſecutions _ i. 351 
The offices ot attorney and ee eee have been rocks upon which 
many aſpiring lawyers have made ſhipwreck of their virtue and human 


nature Xi. 273 
Their conduct on lord Rufſ/s trial cenſured i. 169 
2 the ſecond miſled by his counſel v. 17 

ng 5 counſe] generally act as parties iv. 173 
King' s counſel cajoled grand j jury in private in Fitzharris's caſe iv. 17. 

s countel whiſpering with judge indecent and unjuſt iy. 17 


in 
Lug counſel uſe means, and court permit them, to ſuppreſs truth, «ry 
to diſable priſoner from making his innocence. appear p 1 156 
Te, urge thiags as evidence of the crimes whereof priſoner is accuſed, 
"which by Jaw are not evidence N 
hey inſinuate facts as eyidence, not proved, and wreſt as evidence of 
; faQts, what in ſenſe is not ſo „ V% 
They are always to have the laſt, word ili. $16, iv, 40, 164. ix. 742 
Xing $.counſel may privately manage the evidence to the grand inqueſt, 1 in 
RS. to find bill of indictment ii. 303 

© King s counſel who have been impeached, baniſhed, or executed. | 
Blade John Holt Jen, f 
Hilbert ſir Edward Lockton Join, 1 5 | 
A king” s counſel always opens proceedings on the trials of peers, except 
on impeachments from the commons, [See IMPEACHMENT of as 
appears from the following precedents: 
. Detjeant Chriſtopher Yelverton opened the ind ment on the trial of the! 


Ba earls of E/zx and Southampton Sth 1. 198 y 
e attorney-general Bacon on countels of Somerſet! 6 FEA 349 
And on the earl's 71% 4 hogs i. 5 52 
Sir Thomas Crew on lord Audley's hh 0 


d/o Glynn, the king 's eldeſt ſe crjeant, opened the as: he — 5 lord 
1 orle vii. 424 
Fir William Dolben, king's ſerjeant, and recorder of 1 opened the 

> indictment on the trial of the earl of Pembroke 10 
Setjeant Maynard opened the indictment on lord Curniballibs trial 11.725 

And on lord Staffora's, though on an impeachment from the nene 

iii. 1 

85 Thomas Jenner, recorder of Londen, opened the indictment n 
lord De/amere 1 

Fetfeant Thompſon opened the indictment on lord Mobur's trial . 5¹3 

\Seqeant IF right opened the indigent on the earl of, Warwick 8 trina 

v. 143 

bencer Corper opened the indictment on lord Maobun's, trial v.87 

Mr. ſerjeant Skinner, king's ſerjeant, opened the indictment 15 lord 


Balmerino's trial 15 597 
"Mr. Perrot opened the indictment againſt earl 8 = *4B2 | 
Mr, Corno ill opened the indictment againſt lord Jo x. *520 
e opening counſel on the trial of the ducheſs of ni. [PM] 


®COUNSEL. . JUDGES. 
2 $7048, AL: 12 A BE TH Ducheſs Dowager I 


643 


5 


N F-8& 


—— 


| 


| 


| 


| 


1 


Her grace prays the benefit of her peerage 


Her grace offers the ſentence of the E clefiafticel Court, build her for- 
mer marriage in bar of the proſecution Xi, 201 
The tor neys general (Ldeard Thurlow, eſq.) objects to the teading it 


xi. 201 
His reaſons | xi. 201 
Mr. Wallace . dae the objeRtions xi. 201 


Proceedings in the Accleſiaſlical Court read xi. 202 
Mr. . proceeds to ſhew them concluſive in bar of proſecution 


xi. 20 
Mr. A/ Mansfeld on ſame ſide xi. 20 
Doctor Calvert on ſame ſide xi. 21 1 
Doctor VMynne on ſame ſide xi. 214 


Mr. attorney- general proceeds to ſhew, that the cccleſiaſtical proceedings 


are not concluſive xi. 217 
Mr. ſolicitor-general's ( Alexander Medderburne) his argument on the ſame 

ſide Xi, 221 
Mr, Dunning, his argument on the fame Gda xi. 224 
Doctor Harris, his argument on the lame tide xi. 227 
Mr. Wallace's reply | xi. 230 
Doctor Calvert's argument on ſame kde: xi. 235 


All the judges are unanimouſly of ppinion, that ſuch. proceedings are not 


concluſive xi. 202 
Mr. attorney-general's ſpeech on ties the charge xi. 237 
Marriage proved, and birth of a child f xi. 239 


Witnels objects to diſeloſing any thing eee to him in conh- 
dential truſt in his profeſſion | xi. 24 

Another witneſs, à peer, makes a like objection xi. 24 

Not permitted to withdraw, though at the deſire of the party's counſel 


" againſt whom he was produced xi. 246 
Houſe adjourned _ | xi. 247 
Depolition of witneſs read to him at his ge Xl. 247 
Her grace's ſpeech in her defence | Xi. 250 
Says the court is well repreſented by logic xl. 250 
Commends Blackfone's commentaries xi. 251 


Cites lord chief juſtice Hale xi. 25t 
Obſerves that ſhe has reſted on the ſeat where the poor blind Beliſarius is 
ſaid to have aſked charity of every paſſenger, after having conquered the 
Goths, Vandals, Africans, and Perſians | Xi, 252 
Lord Camden's argument in reſpect of the admiſſibility of the examination 
of a witneſs abſent. by indiſpoſition Xl. 252, 253 


Lord Mansfield's argument in reſpect of the e of a ſolicitor being 


examined againſt his client xi. 252 
Evidence on the defence xi. 252 
The ſolicitor-general's reply xi. 255 


The priſoner is found guilty by all the lords except his grace of Newca/le, 


Who; 256 
| xi, 250 
Mr. attorney-general makes a ſong HR in oppoſition thereto xi, 256 


who found her guilty. @roneouſly, but not intentionally 


Anſwered by mr. Wallace xi. 258 
And by mr, Mansfield. xi. 258 
Mr. attorney. general's reply xi. 259 


The judges getermine that a peereſs is intjtled to the privilege of peerage 
In reſpect to clergy + xi. 264 

Her grace is allowed the benefit of the ſtatute, and Aicha with an = 
monition from the lord high ſteward 

KINNERSLEY, THOMAS, Clem. See HALES WILLIAM, 

KINLOCK, ALEXANDER and CHARLES, 

Proceedings againſt them at &.. Margard” s-Hill, for treaſon, in Oc. Nev, 
and Dec. 1740, 19 Geo. II. ix? 568 


Pleaded not guilty; withdraw their plea, and plead to the jurifuiQion of 


the court n fe ien of? ix. 568 
Attorney- general Mer to it Ix, 569 
Their counſel argue their caſe _ ix. 569 
Attorney-general' $ankwer '. 3 e re oe Ix, 56g 
. Opioion. of the court i i ix. 570 
Mr. Fodrell argues in behalf of the Klei ix. 570 
: Counſel for the cron (mr. Wm aeg folicitor-general and 5 Je 
Strange) anſwer the ſame | F CoH 04 005 hls ty Fx 
Judah deliver their opinion / riatim. | ix. $71-2, 

I e givenz as in caſes of high-treaſoen ix. hav 
r. juſtice Fofter's argument in this caſe _ $72 
Tfiſoner e on condition of goin N e ix. 575 - 

EVET, ſir UND, Koight 


| is trial at Gremanich, for ſtriking A recon Wy the er 8 Ns there, 


* 


June 10,1541, 33 Hom. VIII. 7 Nl. 16 
nment V 
Found guilty ar e eee $0 4 Xi; 
Judgment to loſe his 1 hand, Ke. Wenn ki. 16 
Perſons employed in the execution 
The manner in which fir Edmund obtained a pardon of his offence xi, 16 


t RIGHARD, 
* Jobn Conſtable, Cooper Wade, Samuel Vincent, and Chriſto 7 Fogg, ſen 
captains, their trial for cowardicey at a court-martial held on board the 
Bredah, in Port- Royal harbour in Jamaica, in OI the 8th, gth, 10th, 
and 12th days of October, 19021 Anne % 0 v. 445 
* The charge and evidence againſt Kirk OF oe 
2 He is convicted, and den r 


* trial for bigamy in full parliament, April X77G, x Ih. 1405 1 . 709 | * des rg Conflable convicted of breach of bei Kal and ſentenced 40302 1 
| 1 1 carl Bathurſt, chancellor, Reg ann + xi, 198 | -\-eaſhjered v. 448 
grace's procellion WEAR 05 £ xi. 10 * Captain Watt convicted of cowardice, and ſentenced to be hot v. 448 
Bis commiſſion 5 a hd ap pre Ki 199 [Captain Vincent and e iin Fe Th for ſigning a paper e fight= 
erari's and returns | N trad rr + 99 xi. 199 nd ſentenced to be ſuſſ WW 
| Caption of the 8 Ht $01 N 2 bh xi. 20 „rex, GEORG 75 2. See GREEN T1 M48, K al, 
56 en XK i. 200 „ #*#KNIGHTLE "ALEXANDER 


His Face s ſpeech to the 5 | 
| Sr-prace's addreſs. to the lords 
Be 15 arcaighe and pleads not guilty inan a unuſual manner 


+8 i * In 


75 «ffi 1 16 birne Xi; 200 


a * wk d 
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XI. 201 * 2 indiment removed Ty (irtiarars into the 5 2 > ju ade 


* xz 7 
* 0 


* His trial for high-treaſon, April zo, 1696, 8 Wil. III. 1 v. 


* 


71 
* 


xi, 260 _ 


„ 


The overt-aQs laid in 


*- The defence made by mr. Knox's counſel i. 987 
That Knox was not in the contrivance 4 but that the information was 


LS 41 


His confeflion or acknowledgment 


The oy the jndiftment, the conſulting and agreeing to confe N cet os 
i aſhnate his majeſty, and providing arms, &c. for that purpoſe iv. 778 | The indictment of Lalor upon Rats 16 Rich. I. chap. 5. . : 
And going to view the ground where. the allaſſination was intended Theevivence.agaiptt Lalor ; y 1 
3 5 iv. 778 | Lalor's confefhon publicly read vo F208 
A wenire iſſued for the jury, as in civil cauſes 3 and fifteen days betwern ] 1 he jury find him goitty © * 7 
the teſie and return dds F. 778 | Judgment of pr, re W 5 * 
The priſoner retracts his plea of not guilty, and pleads guilty iv. 77 A4 i f, ROA A RT v. 287. Ste AID D, & a (3 15 
Mc, actorney-general demands judgment the ſame day iv. 77% . TORT ANG FANE, Mrs. | 5 
Which is denied by the court as irregular iv. 779 { Who protected and conducted king Charles the ſecond, after the battle f 5 
A cenſure of Stayley's caſe iv. 779 Moregſter, ſo aſien mentioned in hiſtory, was married to fir Ciement Fiber * 
* Lord chief juſtice Holi's ſpeech before judgment iv. 70 of Packington, near the city of Canterbury | x. 64 x. * 
*The priſoner receives ſentence the laſt day of the term We o... * L A NE, JOAN ii. 970. See KNOX. Ap. # 
55 EN 1-G A T. | n TY 9 175 17 l as to points of law | i. 759 8 
| Rolfe, ſerjeant at law, pleaded; that he was 2 ſerjeant at comr law, and | Extract from his book of reports | | xi, | 
as Pour to be a T but he was NN wh karl. . LANGCHORNE, RICHARD, Ek. 5 1 
eee nern His trial at the O. Bail, for high-treaſan, Zune 14, 107%, 31 Car. 1}, FT 
Ceremony of degrading him from that order „F 12 3 Fi ii. 878 1 
rener Ne noe e le eee i. % WW + 
Arraigned in the Star-chumber, for maintaining ſeditious perſons, books, The overt-a&ts, writing letters to ſolicit. aid from the pope, &c. and be 
and libels, 31 Cx. 1589 mg Por ter ee 11 59 8-4, hd 0 5 ji. 87g * 
His anſwer vi. 30 Receiving commiſſions for civil and military officers from Rome, and * 
fir. Hales's anſwer | by 954 | \ vii. 31 | * distribution them 8 | a li, $79 . 
11 Wickftme and his wife, their anſwer 7 va; 31 Conſenting to the Jefuits conſpiracy to kill the king, and procuring | f 
Me. Knightley fined 20001. Mr. Halm 2000 marks, Mr. Miclſſone 00 marks, | , bool. of the Bene ictine monks for that purpoſe ii. $- 45 
Mis. Mielſlon- 1000), and impriſonment during pleaſure vi 32 | And abetting Coleman's conſpiracy iv. 879 It 
3 NGO II M. Lyidence of the plot in genera! iv. 88; E 
Opens information ini e d e wr ate x. 128. Ap. * Hear -ſay evidence admitted iv. 881. See vi. 41, I 
| „ K&NOWLES, HARLES, Flo. © " Ogtes's evidence of ſome letters mr. Langhorne ſent to St, Omers iv. 862 4 
iudictment found againſt him for the murder of Philip Lawſon, at Hick! Of his acquainting bim with what paſſed at the conſult, and his praying Fi 
Hall, by the name of Churer Knowles, Eſq, | viii. 50 | for the ſucceſs of tn iv. 882 5 
emoved by certiorari into the King's- Bb W nene iv. 683 £ 
Deferidant pleads miſnomer in abatement, that he is earl of Banbury, and | , Beau complains that a papiſt took notes in court iv. 88) 7 
ſets forth the letters patents, and the deſcents to himſelf viii. 351 Oatrs depoſes, 890,000 crowns were raiſed at Rome for carrying on the 65 
The attorney- general replies, that the lords, upon his petition to be tried popilh plot, aud mr. Langhorne had notice of its being paid at Pari > 
by his peers, had adjudged, he had no title to the earldom viii. gr | | 5 | g $34 iv. 890 $6 
Demurrer, and joinder in demurrer 5 viii. 51 Mr. Langhorne objects, that an approver being pardoned, could not be 15 
Attorney-general, by order of the houſe of lords, delivers in an account of a witne!s againſt the appellee ; and the ſame reaſon holds as to another 72 
the prot redings in the King's- Bench * him | viii. 32 | , accomplice in the crime l 8 iv. 8 27 
All the judges ordered to attend the houſe, and the lords to be ſummoned | * The court over-rule the objection; and add, that the witneſſes being 4 
| 8 viti. 53 maintained by the government is no objection to their teſtimony iv. 89 2 
Record of the King's- Bench brought in g viii. 5 3 Oates complains to the court, that papiſts came iato court with their * 
He petitions his majeſty for a writ of ſummons, or to recommend his cafe | , ſwords on | 1 iv. 892 75 
to the examination of the lords viii. 54 The priſoner produces many witneſſes to prove Oates was at St. Omers pay 
His mazeſty refers his petition to the houſe viii. 54 when he pretended to be here at the conſult _ iv. 82 l 
Reprefentation to his majeſty, that five years before, on a former petition The priſoner is — e to prove what the witneſſes ſwore againſt * 
do che houſe, they had adjudged he had no title to the earldom, and dif- | , ee eee 58 | iv. 509 #1 
miſſed his petition | ET | viii. 54} 4 The witneffes who appear for the priſoner abuſed by the mob iv. 809 45 
Lord chief juſtice, and mr. juſtice Eyre, beard | viii. 55 The chief juſtice admits that a witneſs may be'confronted by another, 5 
88 in the houſe relating to the title of earl of Banbury, before | 8 4 py 3 the witneſs ſwore at another trial relating to the priſoner > 
arch 16 | | | viii. 83 ue 1 . | iv. g 
Tue petiti 15 Nicholas earl of Banbury, 1661, referred to a 5 R.. * — 3 * conceals part of his evidence, though . 5 
ö 2 ö 5 STR OE [00k Grohe, ay; 4 | : ii. ga 15 
eport, that the houſe of Gould adviſe the king to fend him a writ 1. Baulos takes the liberty of concealing part of his evidence too ii. 90 A 
N by 2 2 3 5 IT g | viti. 56 | * 'T he king's counſel call witneſſes to prove Oates in Landon at the 83 5 
AR read the firſt time ing Nicholas earl of Banbury illegiti : | | | ji. 902 8 
Ow. r b | * The priſoner calls other witnefſes to contradiQ them ii. % 
Petitions the houſe for a writ of ſummons . $7 ; 5 _ es. pt 9 44 mg on m evidence ii. 900 gs 
Queſtion put, if all the judges ſhould be heard in this caſe ; reſolved in the he chief jufiiee's Are nion ©o the jury _ . li, 90b * 
. #25] Ay - , 281 * 5 ; viii. 55 He tells them that papiſts were not to be believed in their common cauſe 41 
that the petitioner no right to the earldom of Banbury | , n ; 1 ii. 90 We 
| = ed, 1 N 3 OF 7 e _ 3 * Charges them with moſt pernicious principles, and inveighs 45 48 
s guments of lord chief juſtice Holt, and judge Powell viii. $8 „ 26 | | | | ii. 907 =D 
Wee” NO T. 7 01 45, * | FOHN LANE, 58 | " His lordſhip has ſtrong apprehenſions of the plot ii. jo | 5 
* Their trial for a mifdemeanour, at the King's- Bench bar, Nov. 25, 1679, * Speaks of a letter that was found, which he fays was an undeniable evi- SHA 
© 23 Gar. II. 8 ii. 970. See iii 220. vii. 8; dence of the plot 88 5 ii. 909 by, 
+ The indictment, for endeavouring to defame Oates and Bedler, the kin 2's | * "The priſoner ſhews that was no evidence at all of it i. 909 2.4 
- witheſes ; and thereby to ſtifle and obſtruct the Giſcovery of the popiſh | — The priſoner convicted; and the recorder commends the verdict ii. 910 5 
plot : | | | ii. 97 The five Jeſuits are brought to the bar again ; and mr. recorder makes # : 
© * Evidence that Lane ſaid he was ſeduced by Knox to betray his matter / 1 | a ee | ii, 910 F 
ND Oates ; LAS + UI Ii. 9 i | s He pronounces ſentence on mr. Langhorne and the five Jeſuits ii A K 
* Evidence that the lady Powns ſupported Knox with money | ii. 905 | * The dy wy ſpeeches of Langvorne, Whitebread, Harcuurt, Fenwick, Ca- 4 \ 
* FKrox's information read againſt him > 4 ii. Van and Turner * | ii. 912, &c. 1 
＋ 3 \ | LARCENY. 


Effential to/tarceny and robbery, that the goods be taken againſt the will 


. 
: 
4 
. 


- + broughthim by Lane and Oſborne ee 1 © the pwner Hee | = x. 443 
- * The defence made by mr. Holt, of counſel with Law ii. 907 | ae aft takes his own goods from his bailee anime furandi, he will be | 
= =o EY VV ü. * e . ATIMER, HU G EB. wk. 78 
5 F 2 . 5 e = 992 : Some paſſages out of his 33 lord Suthey's death vii, 10 3 — 
( OI 0 OL DOORS ö * LATIMER, RICHARD fi. 585. See MESSENGER, & al. 38 
r 1 as 1. CC 3 *LAUD, WILLIAM, Lord Archbichop of CANTERBURY, ket. 
I 752 ied A He ERS Ge IO POE. 55 5 N 595 4 * A the Star chumber againſt Hilliam Prynn⸗ and others, 5 | + 
TOS „ CREST BR, ĩðͤvd ES ws ED nb pf 3 EO OE TL i. 4 

N * | N C Kin ne a1 ©” wt} - We . Oy 4 His extreme inveteracy towards Prom | 4 „ No | A 
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f Teo additional articles exhibited againſt him, three years after his com- 
"mitment i. 831 
# Counſe! and a ſolicitor allowed his grace i. $33 


le petitions, that they would diſtinguiſh between what was treaſon and 


hat was miſdemeanour i. 834 
But to no effect | 1. 834 
* His grace 'Saniwer | I 835 
"© The trial appointed the 36th day of January i. 826 
No anſwer being put in to the firſt articles, the trial is put off i. 836 
# Mr. Maynard $ ſpeech on that occaſion i. 837 
His grace's anſwer to the firſt and further articles i. 837 
He receives notice of trial again i. 838 
The names of, the managers for the houſe of commons i. 838 
# The method obſerved at the trial i. 838 
-# The trial begins i. 839 
# $erjeant fi lde's ſpeech at opening the charge i. 840 
His grace replies to ſerjeant Milde i. 842 
His grace is charged with adviſing the king to uſe 5 ways 
for a ſupply i. 845 
And ſaying the king might uſe his power i. 846 
And Aena the legality of ſhip- money, &c. | 1 
Aſſerting pioclamations to be of equal force with a ſtatute i. 848 
Advancing the prerogative above the law i. 849 
E {Charged with ſaying, he hoped to fee the canons and the king's prero- 
ative equal to an act of parliament i. 849 

' he ordinaries power over ſchool-maſters i. 849 
'® Where a canon will not be of force againſt a cuſtom i. 849 
Charged with preferring dr. Manwaring i. 850 
# Retuling to conſecrate one elected biſhop, a præmunire i. 850 
4 Charged with granting ſubſidies in the convocation | i. 851 
# The clergy had a power of granting their own ſubſidies i. 851 
Charged with pulling down the houſes about St. Paul's, to repair the 
church | i. 852 

# Whethcr it be lawful to build 6n conſecrated ground ? i. 853 
| Charged with compelling the goldſmiths to inhabit either in 3 
or Lombard. ſureet 853 

* The oath ex officio uſed in the High Commiſſion Court i. 855 
Charged with being the cauſe of the cenſure of Burton, Prynne, and 
"Baftwick | | i. 856 
Wich adminiſtring the ſacrament at the rails i. 860 
* Charge ahoue placing the communion-table e 
* Charged with proſecuting Bagſhaw of the TT, for ſaying biſhops 
ought not to meddle in civil affairs i. 864 
Wich countenancing wakes, &c. i. 864 
With threatening thoſe who brought prohibitions ; 86 5 
With accepting bribes 867 
His grace brought to the houſe, and remanded without any thing Ae 5 
l "complains of the charge he is put to t. 870 
Charged with making canons, after the diſſolution of the e 
i. 870 

. The convocation fit, after the diſſolution of the parliament . 870 
ne lords did not permit his grace to ſhew that the canons were agree- 
able to law i. 871 
Charged with aſſuming papal power i. 871 
The titles given him by the univerſity of Oxford i. 871 
# The title of Holineſs given to primitive biſhops i. 871 
* Charged that he would exempt the clergy from the civil power i, 872 
5 "Charged wich making ecclchaſtical perlons juſtices of the peace, &c, 


N Ii. 873 
1 Whether a clergyman ſhall be taxed to contribute, in caſe of a rob- 
* bery? 


: 874 
5 e of peace called before the H. gb Commiſſion for holding hall ſeſ- 
Fons in the church- yard i. 875 


4 Charged with a deſign of reboring? impropriations to the church i. 877 


* With adding ſeveral exorbitant clauſes to the High Commiſſion i. 878 
* His grace petitions for an allowance out of his eſtate; but is 1.870 
1879 
15 Charged with altering the ſtatutes of the univerſity of Oxford i, 830 
Wien cenſuring Be/{wick for writing againſt biſhops _ i. 882 
| * Biſhops derive their power in temporals from the prince, but in matters 
_ purely ſpiritual from Chriſt © "I B83 
zut may not exerciſe their ſpiritual power without leave of the 19 
1453 
1 eren ed with altering the communloa=table; and putting up painted 
1 in his chapel | i, 883 
owing towards the altar ON gr 2 | b 884 
Organs, candlefticks, &c. | I. 884 | 
*®Confecrating the communion-plate Fe | i. 883 5 
is Bible with the five wounds of our Saviour i, 88s 
* Pra yers at canonical hours Raw at 4 6 I. 885 
: Pitures | in his 7 llery Es Ii. 885 
piece of tape 155 with a crucifix wrought in it, ; hung up for 1 
* . grace is allowed 200l. out of bi enn CITES i. 887 
LSThe pictures in the windows of Lambeth-chapel, i. 887 
The ceremonies at the coronation charged with ſuperſtition 8 887 
* Charged with altering the coronation dath e 
| © The virgin Mary's picture at St. Mary's at Oxford _ I. 890 
©Dr. Brown's kneeling before the altar 893 
EE deal Hemer and the king of Storden prayed for befote b his jet 7 895 
* cenſured for defacing a eau... = I. 895 
ible printed 1 a 15 27 n vn 1 595 | 
is race is char Wit expungin a 2 0 ES 
ole gi harg pung 71 pad wh Re WY 1.896 
I "Charged with conſecrating churchey | To $6 TG BY I 1 5 þ 897 
4 48 R the gt of Sports| WNT eee 399, 


D E . 
* The people allowed their recteations at Geneva on Sund:ys ; 899 
* Minifters puniſhed for not reading the Book of Sports i. 899 
* Charged with introducing arbitrary power i. 901 


be Cauſing miniſters to Jeave their cures, and fly beyond ſea, &c. i, 901 
* Stopping books at the preſs, and expunging paſſages our of them 


02 
* Charged with altering prayers on the 5th of Nævember i. * 
* Lectures i. 905 
* Charged with maintaining tranſubſtantiation i. 908 
* With licenſing Popi/h and Arminian books ; go 
* That his chaplains preached .{rminian doctrine . 910 
A Bible with a popiſh table i. 910 
* His grace's books given to Hugh Peters i. 910 
1 Charged with preferring only tuch as were popiſhly affected i. 910 
* That he hindered the buying in impropriations i. 
* Endeavouring to create a diviſion between the church of England 68 
the reformed churches i. 914 
* His grace receives abuſive language at his trial i. 915 
* Epiſcopacy jure divino i. 91 
* Charged with projecting to reconcile the church of England to the 
church of Rome i, 916 
* And cenverſing with Jeſuits and harbouring them i. 916 
* Praying for the queen and prince i. 918, 919 
* A cardinal's cap offered him i. 921 
That he denied the pope to be Antichriſt i. 922 
* And ſaid Rome was a true church, &c. i. 922 
*The homilies don't make the pope to be Antichriſt i. 922 
That he relieved prieſts i. 92 
* Would not give the papiſts ill language i. 92 
* Popiſh books i. 926 
* Charged with endeavouring to ſubvert the rights of parliament b 927 
* Hopes and fears concerning a parliament 929 
* Anſwer to the remonſtrance 
* Earl of Srrafford procures the houſe of commons in Ireland to be i 9g en 
half papiſts and half proteſtants i. 931 
* His grace finds his picture fallen on the face i. 932 
* His pretended dream j. 932 
* Is allowed the benefit of the act of oblivion, as to the Scotch affairs 
I, 
* His grace's diary printed in „lie, and given to each lord i. _ 
* Flis recapitulation i. 933 
* "The papers he had prepared for his defence taken from him, 17 al 
things neceſſary for his defence denied him 933 
* The happy ſtate of the kingdom while his grace was concerned i in hs 


adminiſtration 934 
* His beſt actions made the foundation of a charge of high- treaſon ; 934 
* Charged with the acts of the reſpective courts wherein he ſat 34 
* The church is to determine what is true doctrine, and not the par ia- 
ment 5 i. 
* If the actions themſelves are not treaſon, the reſult of them cannot 
treaſon i. 9 
* Mr. Browne ſums up the evidence, and makes his obſervations * it for 
the commons | 
* His grace's counſel ſhew that nothing charged i in the articles ana 


to high-treaſon i, 938 
* "The uncertainty what was treaſon at common law i. 938. 
* The ſtatute of 25 Edw. III. to be taken ſtrictly 1. 939 
* The uncertainty of the word endeavour i. 940 
* The words to go about, or attempt te de a thing, adj udged void in ; con- 
veyance for the uncertainty 940 
* Cardinal J/ſey adjudged guilty only of a premunire, for endeavouting | 
.to ſubvert the laws - i. 941 
* His-grace's'counſel ſhew that none of the particulars contained i in the 
| articles are treaſon i. 941 
The number of miſdemeanours cannot alter their nature i. 942 
* The mob perition the parliament for juſtice upon his grace, at 1 in- 
ſtigation of their preachers 942 
*The houſe of commons command his grace to be brought before them 
2, 
* Mr, Brotne delivers a ſummary of the charge againſt þ him there i, * 
* His grace is admitted to hear it i. 94 
* His grace ſeems to object to his accuſers deen his judges, and that. 
without hearing the evidence againſt him | i. 943 


* Mr. Browne replies | s ; 
* The houſe of commons. paſs his attainder „„ 
* The commons threaten the lords, to induce them to paſs the ordinggce 
for his attainder 7 + bn OT, 
*The lords agree as to the fact; but the judges declare there was no. 


treaſon in the articles | i. 947 

* The lords of opinion there. was? no treaſon i in tgem J. 947 

"i Chriſtmas-day enjoined to be kept as a falk | e 947 

* The lords paſs the ordinance of attainder. .. wie.) 5 948. 

* He has-a- pardon from the king; which is rejected „ 

* Allowed but one chaplain to attend bm s I he'i in 8 ban of, 
Preſbyterian teacher 1 ee 

* His dyi ing ſpeech on the Wai; A 

* His diſcourſe with the SAT... | 5 * OR 

* He is beheaded _ os „ 1. 9 
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Fact muſt be [SPA not merely CN Py priſoner, G his. | 


counſel will be admitted to argue the law upon it 


| 5 4 
Copimond law may be anti vated, though ſtatute law. cannot. il. 12 3 
Vote of commons cannot ter the * OL ii, 2 by 19 84 
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Law implies a malicious. and ae intent, where one publiſhes 5 1 184 Ne 


| Obſervations on the excellency of the Engli/h laws 


* Evidence that the ſcheme was written in the riſoner” 8 hand Vi. 275 
by 7 | Ordered into. cuſtody, for . pleading | on zeturn of habeas corpus, in a parli- 


*Receipts for money, under the Pretender s. hand, read 
* Evidence of. his being examined. before the- lords of the council vi, 283.. | 


"4 Vir Dilafaye 


> 2 The priſoner's defence b 1 
Tune priſonet's a pa argue," that the el. 10 ex 


Ad directed to make all their defence at once 


T8 $3 Ev -* 


How the penal laws came to % put in execution in . Chatles the 7 | 


' cond's reign ii. 678 
The king cannot diſpenſe with the lakes : iv. 9% 
This collection of trials uſeful to the ſtudy of the la, Em. Pre 


Em. Pref, iii. 


Obſervations on law proceedings being in Latin Em. Pref. vii. 
Obſervations on the voluminouſneſs of the laws Em. Pref, xv. 
Inſtances of their being hard in ſeveral caſes, even in the opinion of lord 
chief juſtice . iii. 1052. 
The laws of England are in a great meaſure grounded upon immemorial | 
_ cuſtoms and uſages Em. Pref. i. 
Saving lives of the ſubject if contrary to law, the party muſt be indemni- 
fied by parliament , .. Xi. 282, 283 
Lord Bacon's encomium on the laws of England vi. 407 
Lord Bacon is there is no worſe torture than the N of . 
56. n. 


If the legality of an action is not to be found in the 1 the 400 muſt be 
illegal | xi. 321 
LAWYERS. 


They argue ohe way when counſel, and another when judges i. 638, 645 


Lawyers gave their aid to the attempts made by the crown againft the 
rights of parliament ©" "Ris 19 

To the great diſgrace of the profeſſion of the law, ſome of the brighteſt or- 
' naments thereof [ Bacon, fir Francis, and Davis, ſir Fohn) gave their 
wid to attempts againſt the rights of parliament  - Xl. 29 
P-@L AYER CHRISTOPHER, Efauire, 

* His trial at the King 5-Bench bar for high-treaſon, 21 November, 1722, 
9 George I. vi. 229 

* The indiftment, for conſpiring the death of the king, and to raiſe a 


© rebellion in the county of Eſſex vi. 229 | 
* His counſel move that his fetters be taken off during his arraignment, 


' and alledge Cranburne's caſe | ; Rn ny cp vi. 231 
* Which is refuſed by the court | Vi. 232 
* Four exceptions to the indictment vi. 232 
* All over-ruled by Vi. 237 
* His plea of miſnomer in abatement . e vi. 237 | 
Mr. attorney general demurs to it | vi. 23 

* The priſoner's counſel pray time to conſider of i it vi. 238 


* Which being over-ruled, after a long debate, he withdraws his plea, 


and pleads not guilty Vi. 242 
*The trial begins vi. 244 
* The patinel ealled over in the trefince of the priſoner vi. 246 


* Moved, that Mr. attorney might challenge firſt; but over-ruled vi. 247 


* Mr. Warg opens the indictment vi. 249 
Mr. ſerjeant Pengelly the evidence vi. 249 
* ]s ſeconded by fir Robert Raymond, attorney- general vi. 254 
* Mr. Lynch called vi. 25 


* The Vifoker s counſel move to examine him on a voyer dire, whether 
be has a pardon, or other reward, for giving his evidence 257, 
* Which'is denied by the court, it not being ſufficient to take "of his , 
teſtimony, but only to leſſen his credit vi. 259, 
* The queſtion aſked him after he had given his evidence, and denied by | 
him vi. 265 
* His evidence that the priſoner engaged him i in the deſign of the inſur- 
'retion » | | vi, 260 | 
* And gave him money to encourage him Vi. 262. 
# That he carried him to view lor Cadogan" $ hole, i in order to contrive 
how to ſeize him vi. 262 
That he rode wich vin into ont ex, and ew, read to him a declaration, 
exciting the nation to revolt ESE Oe. | 
*. The witneſs croſs-exantined ' 0% | $4 „ 
* Matthew Plunkett's evidence 1 266 
* He ſwears that the priſonet acquainted him with the 24 55 and en- 


him to corrupt the ſetjeants and common ſoldiers „Vi. 267 
* And gave him monev to encourage. him vi, 268 
7 He is croſs- examined by the priſoner and his counſel vi. 269 


* Evidence of two eſengers, ot the finding papers in mrs. Maſon's 


* "Of mrs. Maſon, that they were 1 to her by the priſoner vi. 272 


* And owned by him before the council 

* The Dre counſel object to its bein read i 

The ſcheme ordered to be read; and rea Che Vi. 280. 
vi. 282 


"Ste viii. 571. 
* 7 other 1 _ and papers read 
vidence offer 


vi. 284, Ke. 


der 9 8585 | 


Which is objeRed to by his equine, as being a Tpecies & of ekfok n 
laid in the indictment. Vi. 2 6 


lit Bot to prove a new overt- act 
biected for the priſoner, thak the examination ought to be prod duc, 


9 2 not parole- evidence given of i N W en 
7M an A 1 14 1 "bs i - 
* "Which i is over-ruled vi. 288 


ner owned he had two conferences wich the Pretender 
Vi. 18 299 
9 15 4s, | 290 


That the priſo 


ts N72 to'the ſame purpo fe” 140% 


1 enge 74 arms being found in the a. 3 
f his eſcaping from the meſlenger's cuſtody” ß, EE 

Yi... 292 
x does $ hot 759 


his counſel 


to an brert- act of treaſon 


* 


* # n Ne 


e 


1 255 


to prove the priſoner's in with the 15 , 


———— 


* Held, that it may be given. to corroborate t che evidence already Pens 4 


Mr. Stanyan — an account of what he ſaid'befote the council vi. 288 


1 


* Mr. ODOT rds ſpecch for the priſoner 

* Mr. Ketelbey's ſpeech on the ſame ſide vi. 296 
* Witneſſes called to impeach Lynch's credit 

* Witneſſes againſt Plunkett 
* Againſt Maſon vi. 302 
1 de priſoner calls witneſſes to give an account how the arms came tg 
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be found in his houſe vi. 30 
* And to proye that the ſcheme was not of his hand-writing vi. * 
He concludes his defence Vi, Jos 
* Sir Philip Yorke, \olicitor-general, his reply vi. 505 
* He maintains the proof of an overt-act in Eſſex Vi. 314 
* Witneſſes called for the king to mr. Lynch F vi. 217 
* Lord chief juſtice Pra??'s directions to the jury vi. 318 
The priſoner convicted vi. 322 
He is called to ſentence vi. 323 
* His counſel move that the venire be read Vi. 32 
* Which is over-ruled _ vi. 32 A. 
* ON ected as an error, that the vente was made returnable 8 0, 
the trial was not till the 21ſt of November « 325 
* Which is ruled to be according to the courſe of the court vi. 


; 2 
, * Objected as a fault in the indictment, that the words of the vi 


tion were not ſet forth * 328 
Mr. Hungerford reprimanded 329 
* e by the court, that if one overt- act holds, the inditmens is 

' BO vi. 4 
*The reſolution of all the judges i in dr. Sacheverel's caſe, offered by 1 
priſoner's counſel to maintain their objection i. 330 
* FT his reſolution cenſured as erroneous and againſt law vi. 331 
* And the priſoner's objection over- ruled vi. 331 
f he priſoner receives ſentence _ 4 332 


His execution 


LAYTON, Sir THOMAS. Sce FOIWLIS Sir DAVID? 
LEACH, BENZ AMIN, 
Proceeded againſt at the Od Bally, for a contempt of the court, 14 C4 
ber, 1682, 33 Car. II. | x. zt 
The indictment againſt him 31 
Offered a plea ſigned by counſel, that the j jurors who ay the ind 


ment were not legally impannelled X 32 
Court would not receive the plea x. 32 
Were of opinion it was a frivolous plea _ X. 33 
Defendant refuſed-to plead, any other plea, and was fined twraty 2 

and committed to Newgate t till he paid it X. 33 


FS SM DEAT.Y E N, 
Proceedings on error in an action of falſe impriſonment, by him, againſt 
Jahn ee o mes Matſon, and Robert Blackmore, three of the King's 


meſſengers, R. E. term, 5 Geo. III. and A. term, 6 Geo. III. 

1 . xi. 07 
Bill of exceptions | uh 
Ceremony of the chief juftie: ice of C. 'Þ; ated his ſeal $: Luo 
| 1 Bt | '- Xi. $0 

Cauſe of action 5 8 xi. 1 
Oecaſion of the bill of PR 1 xi. 308 


' Effect of the aſſignment of errors upon the bill of exceptions xi. 308 

Mr. ſolicitor-general De Grey, his argument for the plaintiffs in error 

= 309 

Mr. Dunning's argument contra for Leach, the plaintiff below - 310 

Lord chief juſtice Mansfield, his declaration preyious to giving 1 

xi. 311, 312 

The 8 of Milnot, Yates, and Alon, the other three judges xi. 312 

' The judgment affirmed _ Xi. 312 
| LECHMERE NICHOLAS, 

 Shews the nature and tendency of the facts doctor Henry Sacheverel is 


Charged with, on the impeachment for preaching ſeditiouſly v. 651 
His argument in maintenance of the fourth article v. 708 
His animadyerſions on ſome expreilions let fall by the doctor's coun 

: v. 802 


' His ſpeech in the houſe 775 commons, upon his motion for impeaching 
earl Derwentwater, lord. Widdrington, earl, Nithi Os car! Carnwarth, 
viſcount Kenmure, and lord Nairn, for reaſon. PET vi, I 

Charadterizes the great duke of Mar Ib rough. vi. I 


f amentary commitment i 139 
; Urges that the Aleſbury-men were bailable, and objects io return vill, 1 58 
Held, that the aſſerting the utter illegality of reſt Hance, on any pretence 
Whatſoever, condemns the foundation on which, 995 government Age 
V. 051 
That the ſubjects had not only a power and right it in 1 9 to make 
at, reſiſtance at the Revolution; but lay under 8 indifpenſable obli- 
gation of doing it 3 * 60 See, RESISTANCE. 
EC H NE R E, NICHO 17 ok "Attorney-General, 


5 e net Moubeus for treaſon.; 13k a7 e A. Tr 25 
LEE, Cyprpg, 1 0 1 s. 8 
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; E, Sir WILLIAM, Lord Chief Jill, 0. 
mt beben as to plea of being forced into rebellion. | nir 125 | 
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For high h-treaſon, 1600 ,. 4 hs X 05 I vii. Fre 
The aeg for endeays uring to perſua 4 15 roſs to lay 
hands on "the. queen, and Fey deliver 5 70 of Eſir and South» | 
| * ampton” 0 1 #* 633351 $1 A vi. 44 
Sir Robert Craſrs evidence da e RI MAY der its 
8 0 wege. read, of captain 200 «nb up, to the privy. 1 
| l In Ig 2 4 
2 guilty, and „ whe 7 7 : by, 15 Ss 155 vii. #1 
"of coun! ainft C3rber, on an alia or murd es, 1534. 154 
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E 6 E, Sir HENE AG E. Baron of the Exchequer, 


proved 5 = xi. 121 
The two lords chief juſtices of opinion that defendant might have been 

' {proceeded againſt for treaſon | Xi, 121 
Unanimouſly adjudge defendant guilty Xi. 121 

A very ſevere ſentence pronounced Xi. 121 
Ordered by court to be degraded Xl. 121 
Degraded accordingly xi. 121 
Made his eſcape ; Xi. 121 
Hue and cry printed by order of the privy council Xi, 121 
Form thereof Xl, 121 


Severity of the puniſhment owing to the then juncture of public affairs 


-—againft his lordſhip's ruining himſelf and family, by running into the 
© rebellion; and which is mentioned in lord Lovat's trial 


Lord Lovat's letter in anſwer to the above , ; | 
His lordſhip's letter to his ſon Simon, then priſoner in Edinburgh caſtle 


| x. 191. Ap. 
Another letter from his lordſhip to his ſon ix. 718 
Letter of lord Lyvat to the Pretender's fon ix. 714 
Another from his lordihip to the laird of Lachiel ix. 715˙ 
*Farl Kilmartoct's letter to his ſon x. 181. Ap. 


ſor rape and buggery / yo ; i. 396 
Sir alter Raleigh's letter to James I. containing his defence for his 
* Guiana actions | ; | ; ena i. 228 

Sir Walter's letter to the king the night before his execution i. 228 


Letter from Lieutenant of the Tower, concerning the carriage of queen 
© Anna Boleyn, the day of her death, more faithful than copy in lord 


: Eing Fames's letter to archbiſhop Abbet,, concerning the diyorce between 
Sir Lyttl:ton Powys, judge B. R. his letter to lord chancellor Parler, givt | 
Charity ſermon, and of other matters on that circuit | 
> King Charles 1.'s" to the houſe of commons, againſt paſſing earl Straf- 


 ford's attainder | 
The earl's to his majeſty 


Queen Anna Boleyn's letter to king Henry VIII. 
Earl of Northumberland's letter to Cromwell, denying any 2 


And himſelf e ten l th 
een Auna Boleyn's letter to Cromwell, teſtifying her religion xi, 15 


4 Lord chief juſtice North's letter to fir Lionel Fenking,, ſecretary of (hate, | 


nun 


of l 7 | : . . ; 8 Wy 


"RN Þ 


| : ing queſt.ons to a jury, after they had acquitted a bookſeller proſecuted 
for publiſhing a libel | x. 208. Ap, 
„E DS, THOMAS Duke of, See DANBY Earl of 
4 pf v. 356, 383. | 


His charge to the jury on the trial of Mary Blandy *. 26 
His ſpeech on paſſing ſentence on her 1 3 
Would never ſuffer a perſon that had declared he was perjured in another 
affair, to be examined as a witneſs | X. 390 
Bo C | 
The legiſlative power ought to reſent as an injury, an inferior court's 
: bios the exerciſe of it out of their hands, which only belongs to 
y the ſupreme authority : IV. 171 
Courts of juſtice are to put the Jaws in execution, and to Jeave all con- 
ſiderations of inconvenience to the legiſlature ix. 569, 570 
Upon what principle and rule of law the legiſlature by ſtatute 9 Anne, 
= chap. 19, diſcharged the party who was ſuppoſed to have given the 
marquis De Guiſcard, who ſtabbed mr. Harley fitting in council, the 
mortal wound, from proſecution, and declared the killing to be Jaw- 
ful and neceſſary ix. 63. n. 
EEIGHTON ALEXKANDE R, D. D. 


Subſtance of information for a libel xi. 120 
Doctor Leigbton's anſwer ; ; Xi. 121 
Upon hearing, court of opinion that the particulars of information were 


Retaken in Bedfor dſpire n { + e 
Memorial of Leighton's eſcape, and execution of his ſentence, in the biſhop 
of London's diary Xl. 121 


Ip | xi. 121 
Proceedings againſt thoſe who procured Leighton's eſcape xi. 121 
The commons reſolved, that fine, corporal puniſhment, and impriſon- 
ment were illegal, and that he ought to have ſatisfaction for his fuf- 


ſerings and damages xi. 121. n. 


S. P. Q. R. explained | 1. 242 
The lord prefident's excellent letter to lord Lavat, being a perſuaſive 


% $8 $ 


ix. 679. 
x. 189. Ap. 
x. 190. Ap. 


Lord Chancellor Bacon's letter to both houſes of parliament, at the time 
ok their proceeding againſt him for bribery and corruption i. 380 
Sir John Fenwick's to his lady GH V. 80. n. 
The judges letter to the king, concerning the trial of lord Audicy's ſervants 


Another to his wife | ; | | 8 i. 229 
Letter of Themas duke of Norfolk to Henry VIII. on his commitment for 
| xi. 19, 20 


Herbert's hiſtory of Henry VIII. | Xi. 13 


ert earl of Eſſex and lady Frances Howard x. 29, Ap. 


ing account of parſon Hendley's trial at Rochefter aſſiaes, for preaching 
cl | x. 89. Ap. 


292225 


| i. 762 


relating to the liberty of the ſubject vil. 191 

Letter from Oliver Saint John to tlie mayor of Marlborough, which, was 
the ſubject of the proſecution againſt the former xi. 110 

& gf 

promiſe of marriage, between queen Aung Boleyn, wife to Henry VIII. 

| e Abe. Xi 14 


Letter from fit Francis Goodwin, ſpeaker of the houſe of commons, re- 
7 ſpecting the controyerted election between him and ſir Jabn ere 
1 Hee r 


viii, 64 ; 


4 7 his examination of Bedlos 


of Mary queen of Sm "Uh. 29 


xi. 14 | 


1 


_— 


Biſhop of Exeter's letter ſent to the houſe of commons, in their debates || 


{ ©. tious libel 


— 


© Bis Francis 1a//ngham's letter to. fir. Anias Pauli, relative to the death | A 


| 


„ 


* 


The duke of Somer/et's letter to fir Thomas Holby, declaring the traitorous 
proceedings of the admiral Seymour, lord Sudlcy vii. 2 
Sir Jahn Finch, lord Fordwich, his letter to the houſe of commons, to 
defire to be admitted to ſpeak for himſelf, on a motion in that houſe 
to impeach him of treaſon _ vii. 309 
His letter from the Hague to the lord chamberlain, on being impeached ; 
and having fled to Holland in conſequence of it vii. 313 
No evidence ought to be given of contents of letter, unleſs letter pro- 
duced | | v. 31 
Letter read in evidence not written either by or to priſoner ji. 714 
The earl of Somerſet's obſcure letter to king Fames |, i. 365. See 
CHARITY. EVIDENCE. LETTERS PATENT. 
LEVIN Z, Sr CRESVI E LI, Attorney-General, 
His ſpeech on the trial of Jh Taſborogh and Aue Price, for perjury 
11. 101 
His ſpeech before evidence, on the trial of Thimas Nite, alias Whites. 
bread, for treaſon, in conſpiring death. of KING, {ubverhon of govern- 
ment, religion, &c. 13 Juue, 1079, 31 Car. II. . 83 
His reply Ae ii. 867 
Opens the evidence againſt ſir Thomas Gaſcoigne, for treaſon +, iii. 4 
Opens the evidence on the trial of Reger earl Co/tlemaine, for high-treaſon, 


1680, 32 Car. II. lit. 37 
Sums up the evidence in $8 
This lawyer charaCteriſed by fir 7% Flatolis iv. 100 


* L .&..4 1 $ D 4 F 

lis trial for high-treaſon, the 28th and 29th of March, 1679, 31 Car. 
Il. at Monmouth aſſizes | ii. 8ot 

* The indictment, for accepting popiſh orders ii. BOL 
* Evidence of the priſoner's ſaying mals, and performing the other func- 
tions of a prieſt | ii, 8ot 

* Popith utenſils taken upon him | il. 802 
* The priſoner objects the facts laid in the indictment were not proved 
| | ii. 802 

* The court anſwer, it was ſufficient to ſhew he exerciſed the office of 
a prieſt ; and that it was not necetlary to ſhew how he was ordained 


ii. 802 

* The priſoner is convicted ii. 804 

* Sentence paſſed ii. 804 

* His ſpeech at execution | 2 ii. 804 
* LEVIS, F AMES v. 1. See DAIVSON. 


„ 1 M1 E &, Lord Chief Juſtice of the King's-Bench, 


Pronounces judgment againſt lord chancellor Bucon i. 387 
os 

One indicted and convicted of felony, for libelling and impugning the 

- - queen's authority in caules eceleſiaſtical | i. 168 

* Information in the Star-chamber for libelling the king and court, &e. 

| i. 418 


* One indicted of high-treaſon, and three of a miſdemeanour, in libellin 


the government | 3 B 4 ii. 52 
* Indictment for publiſhing a libel againſt infant- baptiſm, &c. ii. 550 
* Libelling the government, or private perſons, puniſhable li. 1035 


* Writing falſe news, though it be neither ſeditious nor ſcandalous, pu- 
niſhable 1 ii. 1040. ili. 46, 57 
* Publiſhing any news- books without licence, puniſhable; ſelling a libel, 
a publication of it © | lit, 92 
The publiſhing any thing reflecting on the government, or a private 
erſon, though it be true, is a libel; and the writer, or publiſher, ſhall 
be puniſhed for it | | ili. 96 
* One attainted of high+treaſon for a treaſonable libel Iii. 7 
* Indictment for a miſdemeanour, in writing and publiſhing a libel re- 
flecting on the juſtice of the nation 1 iii. 505 
* Inditment for a treaſonable libe! 18 iii. 794 
* Reflections on the government, ſent in a letter by the poſt to a private 
friend, adjudged to be a framing and publiſhing a. libel iii. 934 
* Where an act is unlawful, it implies malice 4 ij, 9309 
* What ſhall be deemed a libel, or a publication of it. See the SEVEN 
BISHOPS TRIAL LOS r 
* The petition of the city of London againſt diſſolving. the parliament, 
adjudged to be a libel | R 
* One cannot be adjudged guilty of writing a libel, unleſs it can de 
proved where he wrote it; but wherever he directs it to be printed, 
that is a publication in that county 8 v. 538 
* Tranſcribing a libel, makes one guilty of the libel v. 330 
It may be alibel, though no perſon in particular be reflected on v. 540 
A HOPE of Theadiſius, concerning ſlander, applauded- by queen Elizg- 
r 5 4 hs Mise 4-1 + 68 
Court direct jury. to conſider only, whether defendant wrote the Nato 
and to leave nature of offence to them 1. 173, 176 
Libel in indictment compared with the book publiſhed by defendant iii, 95 

Concealing the author, as well as 'compoſing the libel, is capital in 
Scotland ab 4a 161. ie e enn eat i. 431 
When the word /al/zly is inſerted in proceedings for. defamatory;{libels, 
defendant ought not to be found guilty, if ;afſertion, be ag, Em. 
V 1 | . Fre, vin. 
Law implies malicious and ſeditious intent, where one publiſhes 3 ſegj- 
Din, ?f ße , Lord arts FOR: on IT 

Putting libel in poſt, adjudged a publication of it Lat 


| ca , 353 
Queen Anne's proclamation. for reſtraining the printing and abe 
libels Fey 44. „ F 3098-1. 13, 2 
p truth may ea [ e 8 Ls Ni e ATW iv. 6, ix. 2 
P libel actual breach of the peace iv. 316. See I#ILKES AVL. 
Proceedings in Stars ebamler againſt dr. Leightan, for alibel „ i, 10 
«« Hereditary right“ n ſeditious lib e! ie, Wit, 682, n. 


FEST} 


1 


** 
14 


In the caſe, of libels, , Ihe ſpecific charge mult be ſet ſoftn I 7 
As the crime of a libel Lonfiſte only in the words, therefore they. muſt - _ 
laid in the indiétment, and proved as laid, | 1 T7. 1 


3 


a 


tt à man ſets out a libel verbatim, he is tied up to the rey words, and by Parliaments and juries are the two great pillars of government, 0 
a letter or ſyllable miſtaken, he may be gone; therefo 


i to ſet out the ſubſtance only 


Lord chief juſtice Helt ſaid, that a libel might be deſcribed either by t 


5 


X. 


His 

re the 6 Way give the title of freeborn Exgliſhmen Iti. 222. 223. vii. 4 
7 Our freedom conſiſts in being ruled by laws of our own ma King, and 

he being tried by men of our wn condition Ill, 222 223. vii. Pr 


fenſe and ſubſtance, or by the particular words, and that an indict- Sending the ſubject to remote and private e Was compl ained of þ 


ment er information in either of thoſe forms would be good 


vi. 330 the judges in 34 Elia. | Em. Pref. v. and n. 


Several libels cenſured, and the authors pr ofecuret by order” of the houſe |. The principal branch of the toe of this nations concern the life and i. 


of peers 


viii. 


78 berty of the ſubjecl Em. Pref. i. 


Lord chief juſtice Scroggy 5 ſpeech, orcaſioned by the many libels and pam- | The king of England cannot take up or detain the meaneſt ſ ubject at his 


phlets publiſhed | viii. 457 mere free will and pleaſure Em. Pref, iii. 
Of blaſphemous libels ; Em. Pref. vii; See WILKES FOH. Britiſh ſubjects have liberties which no other ſubjects can boaſt of 
Of defamatory libels | Em. Pref. vii. Em. Pref, vi. 


_ Of obſcene libels x. 93; 94. Ap. See CURL EDWARD. 


INDICT- | Reſolutions of the houſe of commons relating to the liberty of the ſubje& 


MENTS. INFORMATIONS. RECORDS. WILKES- Magn vii. 150 
Short hiſtory of puniſhment for libelling 496 | The liberty of the ſubject ſaid to he the greateſt point that ever was agitareq 
Anittadvetty ons on two zoth of January ſermons, reſolved: Eva: in parliament vii. 143. n. 
- libel by the lords, 1 condemned to be burke by the common hang Mr. Creſwell's ſpeech thereon Vit. 144 


man, in 1702 


© Renſons for addreſſing his majeſty, to Javies the electreſs dowager and 186. BAIL. 
clector of Hanover, and reaſons for attainting and abjuring' the pretend- F 


viii. 80 | Inſtance of its great eſtimation among the Romans ix. 296. See iv, 140, 


„„ CE. 


etc prince of Malis, cenſured by the lords vii. 82 | * A ſubject of England may travel without licence 11. 12 
ULibel proſecuted on information or indictment, not matefrial-whether'true | * Nen, to France, and returning without licence, made 2 
or falſe ix. 269. See ix. 5 288 v. 50b 
See remarks on the trial of John Peter Zenger | ae 290 | LICENTIOUSNE.85. 

A ſerjeant at law proſecuted for libelling an attorney ix. 311 When licentiouſneſs is tolerated, liberty is in the utmoſt danger xi. 323 
Truth of a libel not to be given in rm 312. See ix. 287, 288 | LIGEANC E. See ALLEGIANCE. 
Libelling a common ſtrumpet is as great an offence as libelling an honeſt LIGHTFOUT, Mr. of  Gray's- Jan, 

woman, and perhaps more dangerous to a breach of the peace ix. 312 | Opens Buckner's anſwer for licenſing ee s Hiſtriomaſtiæ i. 419 
Au attorney at law fined for libelling a juſtice of peace ix. 313 | Of counſel for earl Strafford wr i. 759 
"The opinion of chief juſtice Holt cited both for and againſt, in the caſe of LILBURN,. FO H N, 

libels £61422 eee The trial of him and Jobn Iharton, for Printing and publiſhing ſeditiou 
All dur kings have been libelled in hiſtory ix. 295 books, 13 Car. I. in the Star- chamber vii. 200 
Jud Peu declared in all his charges on the "A circuit for Kert, in | Lilbarn's examination at the attorney- general's chambers vii. 261 

woof year 1719, and the two laſt terms at /Yeflmin 1 that the number | Refuſes to take the Star- chamber oath, as alſu Marion vii. 262 

of Pats libels and ſeditious papers was intolerable, and that a quicker The information in the Star- chamber againſt them vii. 26 


"courſe would be taken about them; for that government would not be 


ſo much troubling itſelf to find out the authors of them, but as often | to Yflminfter, and to pay 5col. a- piece vii. 264 
as any ſuch papers were found on the tables of coffee-houſes, or other | His ſpeech to the people from the pillory 1 Vii. 200 
news- houſes, the maſter of the houſe ſhould be anſwerable for ſuch pa-] He is gagged i in the pillory | Vii. 270 
ers, and ſhould be proſecuted as the publiſher of them, and left to Ile is laid in irons by command from the e ee | vii. 71 
d out the authors or printers, and take care,” at bis peril, what pa- The ſentence voted illegal by the parliament, 1044 „ vii. 27 
s he takes in | k. 92. Ap. | Two petitions to the houſe of commons, 1645 vii. 272 
18 for libels © ae kN, Ap. X. 37. Ap. His fine taken off by the lords, and the hearing of his * appointed at 
There is no other word in the as Kat <« libel,” whereby to expreſs the |. their bar; mr. Bradſtaw and mr. Cooke being his counſel vii. 273 
true idea of an infamous writing As xi. 364 |] Mr. Ceole's ſpecch | vii. 276 
The ſeverity of the law of libels pointed out es bbs xi. '322 | The lords reverſe his ſentence, and the commons order him 20001, out of 
Vnjuſt a-quitrals in caſes of libels, bring an odium on we pee itſelf the eſtates of ſeveral of the king's party „vii. 278 
i. 323 | His remonſtrance delivered to every member of the houſe, 1648 vii. 279 
Tf juries will not convict libeYers on clear proof, they may Seesen the is petition to the committee appointed to conſider of his buſineſs vii. 280 
reſtraint of the preſs | i. 323 An ordinance of the lords and commons, for raiſing 30001: out of late 
The word © purport” altered to © tenor,” in a RY? prius record for a ſe- lord Coventry's eſtate, for his reparation 24 vii. 281 
' ditious ider a N 5 324 Thron out of the houſe of commons, ſecond reading vii. 282 
Secretary of ſtate's 8 ſor ap rehending alibeller ki. 302 | Another ordinance for raiſing 3000l. out of fir H. Gibbs, fir H. Belling- 
An exttact from ©* Digeſt of the Ts concerning Libels”” xi. 1 36s ham, and mr. Bowes's eſtates Ry vil. 282 


Prhileg ze of parliament * 5 not extend to a proſecution, for” 2 . li- 


Member of parliament diſcharged without bail, being Coindititied Fo wr 


ing a ſeditious libel 


of the peace, denied to be law 
VDE R: TON I N 


BAILEY DAVID. " _ KENN THOMAS. 
BISHOPS the Seven. KNIGHTLEY 

 BALMERIN) Foun BY . " LAKE JOHN. 
BASTWICK OH 


 BROOXS NAT. 79 RA e LIEBURNE 
BUGKNER UN 2 | 


CARR"HENRY,, "OWEN WILLIAM» tt FR 
CURTIS FANE. © © PAYNE WIEDMA ME > ON 
DOFER $1MON, © © © * PRYNNE WILLIAM: 5 | 
 FARIFELL CEN. Feen Dt, Lene, 4 
FRANCKLIN n ; _ SPARKES: MICHAEL. + 
HAL Fu HN al. 1 {|| 
Hands BENTAMIN, © © © TUTCHIN Un * 


uni. on 305 
"The caſe of the ſeven, biſhops, as to a libeller being 8 to find nes 


304. Nr 


IEA BEN, 22 wif 


ſir RICH, & al 


LEIGHTON AL eh. 7 
55 
LLOYD WIELUAM: - 


HOLLIS fir 7 * N WICKSTONE and hie Wie 
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. 4785 480, 


an n fined 1000 Warks for publiſhing The Jong Parliament #: 


"Liflolved,” und to his behaviour for ſeven 


| ' ZENGER PET BR" 214 * 
Tv. of the PR BY 875 „ 
* were of « opinion, that prinviny news might 


be prohibited/by 
482 4866 xi, 4 


ears," and his name 


ſttruck out of the roll of attornies, Without any offence alledgediw/big 


__ "practice ; 
1025 odium brought on the pteſs, ie 
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| The exctllenty y of the 865 laws coniſilts p principally 
1 made for the lidert of the ſubje& = RL 
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3 1 do not convict lidelters when 7 8 ge gr it may 
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ly in the p 


+  Bnglifmen hav his 4; to laſh public an pri ivate ow to cantion the 


je againit meaſures that may be huttf dd them, 


a the evil praige even of thoſe WO 8 


- to the penalties of the 
Burk x with what Ae. in oy of Led 
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Sentenced to ſtand in the pillory, and 7 iſburn to be whipt from the Fleet 


* Ris trial for high-treaſon, by an extraordinary commiſſion of Ojer and 
Terminer, at Guilunuil, London, 24th, 2 Sch, and 26th of October, 1640 
i. 1 
'* Lilburn ſhews he was taken at Brentford, and has been arraigned before hs 
lord chief jultice Heath at Gxford, for high-treaſon againſt the king ii. 20 
1 * 2 7 that nene niebo Oyer and Terminer are il- 


58 ii. 21 
„e hat it was illegal to keep him in pro ſeven months, nnd not bring 
him to trial i. 23 


»guardy whereas he ought to have been put into the hands of the civil 

magiſtrate, if ne had offended the ſtate | li. 23 
| * That he was committed for refuſing to accuſe iel f, which they 
-- themſelves had 8 illegal practice in the e « ii. 23 


o "Phat his eſtate, of b thevalue of a}molt pie was taken from him with- 
Aut legal proceis Hi. 2 
* . er the rovrt » 6ght of their commiſſion ; which is refuſed 


Fer t. 25 
* "The court tell him that the ſupreme authority was now in the com- 


a e e r en li, 26, 27 
He reſuſes to hold -up#his hand; ill the court ell bim what it meant 


1 1 4611. A 1 ted, ii. 2 5 28 


#"Deſites a copy of his .  £Y ans zonal 3 but to no > effect T6 


* Urges that he had counſel aſſigned him es ts judges who tried him at 
2855 before he Widely 4 2 8 3 ii. 32 
Not'Guitty - S $32 Mts i _ "T7 e e ii. 39 
F 2 as time till the next day to prepare, Fold has! defence. . 1 1 39 
* fiſts on a precedent of counſel doing el to major Rule * ii. 39 
— — cate debated i» IF: ö TL #4 TY N. 7 40 


5 0 


Tie names of the ju ee my 


„ 42 
oe indictment for . in printing wad. ih. ſelena 
 $4tredfonable books againſt ior Py ine and urn up the lol | 
2 iers to mutiny ASE 69 "i $0 5 | | 

| 1 797 one ng againſt the court ant king s counke? whiſpering together 


«4 ; 


$F- ii. 42 


8 t e ads 2h 5 11. 4% 


nps Ba. Pe — 1 Ebene of the printer concerning Wa ten O „ li. 47 


* Koeidence bf his diſtributing The 7 to the Ne FUTON? I, 48 


to rempnſtrate * And inciting them to mutinỹ 1 48 
xpoſed 1 His publiſhing the Salva Libertgte proved ii. 50 
e e ag book entitled In e &C. ad to be pl by him 

we in; 3x4 . 


6-0 


5 | . — $a þ ti, * He 
l * 3 5 12 | q 4 0 * , : £ 9 : - : q | | 5 
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| * That he was apprehended by ſoldiers, And carried to Paul's, their main- 


mon, as they ſaid it was alld i iu the chan, of the Romans and Saxons - 
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A. 


ds priſoner proves | 
3s * That he ſurrendeted to the government in . ub was 


on 


2 5 Sir F hama: Powys's reply . 9 ä 15 eg . | 
24 Sir Etward Northey, attorney-general, Up been eee 
| s 


I 
F fe hecke againſt the evidence of col. Purge » he being a 9 of 
arſjament . 51 
« Byidence Concerning the Preparative to the Hue and Cry after Sir I 1s 
7% it, 52 
+ That \d own'd them at the attorney-general's chambers Ii. 52 
+ Several paſſages read out of his books ii. 53 


+ And two ordinances of the houſe of commons, declaring what offences 
hall be adjudged high-treaſon ii. 54, 55 
k The attorney- general applies the evidence, to prove him 8 
h- trea ii. 56, &c 
| + He tells them, moſt of the preſent council of ſtate muſt go to Tyburn or 
| Hill ii. 
4 8578, that miſery and poverty never were ſo extreme under the Worlt of 
our kings ii. 57 
# That the power of thieves and robbers was as lawful as the authority 
which erected the nigh court of juſtice 
# The king never acted fo Nrknnkcally at St, Oliver ii. 5 
# Lilburn urges, that none of his expreſſions are treaſon, by the ancient 
Jaws of England ii. 63 
* He repeats his requeſt for counſel, and more time; but is refuſed ii. 66 
+ The priſoner deſires to withdraw and peruſe his notes; which bein 
denied, he ſends for a chamber-pot into the court ii. 6 
* Aﬀerts the jury are judges of law, as well as of fact ii. 69 
* He quotes ſeveral Jaw books to prove it ii. oy 
# Lilburn's defence as to the facts proved againſt him 
k Heobſerves, that one of the books he is charged with, was publiſhed 
before the acts were made whereupon he is indicted 3 
# He urges his ſervices to the commonwealth i 74 
® bays, that the judges are but cyphers, and Norman intruders; and has 
the jury only are to determine his caſe, both in law and in fact ii. 76 
Me. Prideaus makes his obſervations on the evidence for the common- 
wealth ii, 76 
* Lilburn interrupts him ſeveral times, and takes notice that Pridiaux was 
one who voted the army traitors ii. 78 
# Mr. Keble directs the jury li. 78 
* $ays that one witneſs, with concurring circumſtances, is ſufficient in 


trenſon il. 78 
# The jury deſire ſome wine before they en 5 but are told they 

zeould have no refreſhment in capital caſes. ii. 80 
# Lilburn is acquitted ; li. 80 
At which the people ſhout ii. 80 
# And make bonfires for jo | ii. 80 
Ne is diſcharged out of the Tower about a fortnight after ii. 80 


The jury didught before the council to give their reaſons; bat refuſe 


to give an ii. 81, 82 
nua at the Ola. Bailey, for returning to England, being baniſhed by act 
= jament, 2053 vii. 3 
by the parliament to pay a fine of yoool. and baniſhed England, | 
Moe to depart in thirty days vil. 354 
Vetus 16 knee! at the bar bf the houſe vii. 355 


Apetition to the parliament from the people, in behalf of col. Lilburn, | 


and of trials by juries vii. 355 
Goes to Am/terdam Vi. 387 
[The act for the execution of the 1 given againſt him vii. 357 


Returns to England, and is committed to Newgate by the lord mayor vii. 3 57 
Þ>'brought to the bar, and deſires a copy of his indictment, and counſel 


to be > way him vii. 358 
"Eduniſel a gned him as to one point only vii. 358 
Receives a Copy of his indictment the ſame day he was to be tried vii. 359 


Gives in his exceptions to the inſufficiency of the indictment vii. 360 
Has time till fix o'clock, to get his exteptidns ſigned by counſel. vii. 1. 
Gives in a parchment, demandin oyer of the act, judgment, and 
=pdſed crimes mentioned in the a vil, 763 
Ghee the attorney. general Prideaux with being an ne oor 


. 364 
"The court refuſes to receive the parchment, without counſe!'s . it 


3 
Divers i in his exceptions under eduii{e's hands, upon promiſe of t. 
/Eourt that it ſhould be no prejudice to him, and to have oyer Os 
bim; if averred by his counſel to be neceſl 
Some paſſages from Hh:tlocke, that mr. Lilburn was brought in not gu 
for which the j jury. were ſummoned before the councll of itate v. 


See ii, 87, 
nere . times arraigned for his life; ee png the boule of ol 
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LOT 7 BURNE ii. 294. See | 
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[3:3 dencfic.of the queen's pardon there 4 FOOT mm 31 
The proclamation of — in Statldiid tend 3 5 $19 
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* TY Williams's defenee for the priſoner” 
1 bat the pardon in Scotland amounted to a 


Vor. XI. 
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5 nta that bis trial ought to have been in che un l he a has | L 
2 0 Mr. Raymond's ſpeech on the ans fide n 
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33 


* Sir Sen Harcourt; folicitor- general, his ſpeech v. $23 
Lord chief juſtice Holt of 6pin:on agaliſt* the priſoner v. 523 
* To which the court agree Ve 524 
* His charge to the jury v. 525 
I pe prifoner is convicted v. 525 
* Moved in arreſt of judgment, that the priſoner was not ſhewn to be a 


ſubject When the act was made V. 525, 526 

* That one who owes local allegiance ought not to be indicted in the 
ſame manner with him Who owes natural allegiarice v. 527 

* The chief juſtice ſhews the reaſonableneſs of the ſtatüte on which the 
priſoner was indicted; and pronounces ſehtence = 9. 327 

LING ARD, Mr. Common Serjeatit of London; 

His ſpeech as counſel for Thomas earl of Macclesfield, on his impeach- 

ment for ſelling the places of maſters in chancery vi, 635, 055 665 , 


His obfervations upon the whole trial * 
* LINSTEED; E v. 572. See GREEN THO. 8 | 
al, 


F Lady 4FLICE 
* Her trial by a commiſſion of Oyer and Terminer at 77 nchi/ler the 27t 
of Auguſt, 1685, 1 Fac: II. iv. 14 
1 indictment for harbouring Hicks, who was in Monmouth's rebel- 
ion iv. 10 
* The priſoner being thick of hearing has one to affiſt her at my afl 
V. 106 
* Mr. Pollexfen's ſpeech before evidence iv. 106 
* Evidence that Hicks was in the rebellion iv. 107 
* Evidence of the meſſage Hicks ſent to the priſoner, to deſire entertain 
ment at her houſe, &. iv. 108 
* Barter depoſes, that he ſhewed Dunne the way to Meyle“ Court, and 
gave col. Penruddoct notice of it ive 11 
* Dunne and Barter confronted iv. 116 
* Dunne refuſes to anſwer the court, and diſcover his mania of of the 
matter v. 116 
* Col. Penruddeck's evidence of his taking Hicks and waned, in th lady 


Life's houſe iv. 119 
*The priſoner's huſband a member of the High Court e of Fu ict iv. 120 
* Fo, nr and his wife's evidence of their 140 s entertainin 1 nd 
elthorpe © 
* Dunne confeſles he fapped with Hicks and Nelthorpe, at my my 272 5 
the night before they were taken 5 12 


* The priſoner enters upon her defence 
* Objects, that the traitor dught to be convlcted before the could 0 tried 
fot Harbouring him 8 25 
* She calls a witneſs 
* She ſays her ſon was aQtually i in arms „ oglch Monmouth by her arc 


v. 12 
* The chief juſtice dĩrects the j Jury iv. 123 
ofe who condemned col. Pre? 


father to die ib. 126. Ste PENRUDDOCK's TRIAL ii. 77 
* The jury doubt whether the priſoner khew Hicks had been lu oF itmy 
v. 1 

* The chief juſtice tells them, the proof is plain * I, 17 
* She is convicted. Ve. 127 
* The chief juſtice's ſpeech before the ſetitence V. 127 
* Other ptoof of her guilt after the trial iv, 128 
* Sentenced to be burnt alive; and her execution directed to be thtt 
afternoon | lv. 128 
* But reprieved iv. 128 
A letter to the King in het behalf; but to ho YL iv. 128 
She petitions to be belleaded; which is Gee.” een en 

9 is 7 N as X* 13 
Her d ech „IV. 12 
+ Her 9 05 bernd, x 1 bd Bt 2 | 
Yhe has eye, ittlnhed, 100 erben to thwttoh; 0 4 vert ld 
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See WORCEST. ER, , Biſhop of. 


4 Or D, Mr, 
| LLOYD, bir RICHAR . 
His argument againſt the objection, that an attainted ate is 4 1 > wt | 
tent witneſs  - 615 


* LLOYD, Dr. WILLIAM, Biſhop of St, Apb, 
* Hist rial fer) 74 a libel J. 
L 0 TON, 70 H V. 1 at Hoe * 
Was arreſted Leriogi in 185 place; diſplaced from is o W 
the Tower, and tried for treaſon 
Canfeſles, and begs mercy 
Life faved, but tranſported to HYaterford, 


ted to 


11! 


in end, tte eds wt 


lowance of twenty keen and liberty of going out of town two miles q 


˙ſor his tecreaton J. 14. f. * * See BRAMBRE. 


Of counſel: for ear). Strifforid * ini ant AGE ana yy 
\, ®\LOFFE GABRIEL . 48 295. See KIDD, * Ps 
| V g | 
Proceſs againſt him for high-treaſon, for "conſpiring wit 


v. 30 


J. 5 and n. 14 


„759 


a Je 


1 Wis! earl of 


| riot mm there + 4 
Another of the town of Cambridge 
4 ther inſtances and caſes ä 


| Reaſons, why an act of the commoncouncit is an 1 aQ of the corpora??? 
* e juſtifies the charge about the markets W 8 11 502 
7 K 1d. about t e petition, , | | by 090 
1.5 es of flanderous words ſpoken againſt the king? 5 Juicer 4 600 
* Mr. Pollexfen's $ ſpeech, ſor the ci * ” bo 
7 5 1131 inſitts upon the impropriety o proſceuting them in their corpore? 
capacity 
* * Anſwers mT. attorney! s authorities = 8 
0 e objects to the pleading, as ingular : and vnpereetcg ry 60 


75 He argues that they could not forteit twice; for by de firſt forfei 

e seg would ceaſe | 8 | 
* it, ders the 3 45 about the markets 
F "Il {ts upon three acts of parliament for confirming the City 


tute 
N ii. 60 
-Cuſtons 


'Gowrie to murder 1 nw ein 2, 1 What were anciently the forms of acts of parliament = = 
Five letters from the late Robert Texan to the laid ys concerning + th- 7 His defence of the petition i ov 
plot, produced a wic off bil 79 9 1; enies that it was an act of the corporation. ii, 67 
280 193290 9 2. Vab big! » 


; Depoſitions to prove the hand 

Depoſitions an dN of George prot at his tea in his e 
- -| 1,concerqing the plot 1 esd 2% ww ii. 

Tbe name and arms of Logan declared aoliſhed, and his honours and 


£1 DN OP forfeited-t0 . r. oh 13 10 Eno * 1 wee...” 85 
fi» Stix 5 O0 Gn 50010 S bHονναjðν&ͤbis 

Kd high court of parliament wu re in its repreſentation” th, logic | 

"wy 4 i. IG 4 * 


e 0 VD O N. Biſhop. of. See COMPTON. 
1779 air ff * . O'N'D ON; © ity of, wan 2W21l 
* ,Progeediogs . it N 1 warrants in the King s-Bench, 


f 4 . 
45 37 647 * 


of ; i. + 35 
99 * The nforthation, that for A CITY palPthe” mayor, 4 Kc. ves without 


1 warrant uſed certain liberties and privileges iii. 548. vi. 16. Ap. 


e plea of the mayor, &c. wherein they plead epa and royal 
autbotity for che enticile of their privileges e 545 
* Me. attorney's reply, that they did forfeit their ed e taking 
unteaſonable toll in Weir markets, and by n a hing a 


ays, if it were, yet it is not ſo great a crime as to forfeit the Charter 


43 ws 
2] 4 He anſwers three reaſons brought to prove the charter —_—_ 
5 © the authorities produced 1 * 
4 The meaning of the words forfeiting and ſeizing ſtated ii. 6 
1 The miſchiefs of too rigidly expounding the doctrine. of  forfeitin, 4 

ſurrendering Fs 62 
* Several authorities quoted, as. to the nature of corporations 157 62 
* A brief recapitulation of the whole argument 1 bat 
* he judgment of the court for the king Ty 4 
| * A pv view of the whole matter in debate | 4 61 


A gaoler lin London may permit his ; priſoner, in execution to go at lar 
with a batoon in any 'place within their juriſdiction % ü 
˖ A citizen of London may ſet up one retail trade, tho' bred to another, oe 
withſtanding ſtat. 5 Eliz. chap. 4. 1 iii. 86 
London may preſcribe againſt a ſtatute ; 501 
i 1 guſtoms of London are taken notice of in the courts of 72 min 


; libellous petition Wi ill. 540 all . iii. yi 
The city's r ejoinder, juſtifying both thoſe acts f Iii. 5461 The * metropolis of the kingdom was s deprived of its charters and ie. 
TY Mr. attorney's ſur-rejoinder and demurrer 7 . 45 from the year W till 1688, when king James the ſecond; terrified at 

„ The city's rebuttet and joinder in demurrer "i. 548 the news of 692 5 ge of Oranges intended invaſion, thought fit to reſtore 

: 25 Me, - Glictoregrnea BEA dr avinent for" the why Iii, 548 | em, O, b, an qe lord chancellor F:feries to carry them back 

14 at a corporation may be forfeited © te ag 151 548 | . "MATE; whereupon ſir George Treby was reſtored to the place of recorder, 

2 Cafes quoted-to this purpoſe 2211693; ro ct . 549 | . and the reſt of the magiſtrates. according to the ancient conſtitutions of 

4. That the city of London is in the hos caſe with other' + corpriions | the eit of ditt iii. 628 

291 in this reſpect | 1 iii. 550 Thee ,city 8 petition to his majeſty i in council, Jon 18, 1683 73t vi 462 

* Caſes where the franchiſes of thacity hive deen ſeized " tif, 551 "See iv. 851. 

, That an act of the wommon-coùncil is a rden 4a; and may Some regulations concerning their eee which bis majeſty required 

+ 1 i of 5 N | - jog on fs fe "y 5 552 . the c City's ſubmiſſion. My R vill. 463 

+ That the offences ſet forth in the replicat are rfeitu il, 5a , Tins 

384 the tight to take toll in their markets e 355 1 , the * - NDOW | 0 1 2 E r by E 8. 0 8 

* Of the city's petition iii. 353 955 8 W me patrigs 183 viii. 213 

| ®-Lotd chief ice: Hals inion ee it is ee to print 1 LONG. W 4 2 ＋ E 7 * Eg. TR. 


EN L ay, man's ee caſe, while it is U . in 4 a a judicature 
14S]! WW 496913 $1 2% "Y 
5 Sir Ag Treby recorder, his argument for he kit r nere 
. That a corporation vannot be forfeiteg 2088 * 
2 Authorities cited, that a corporation ou never die 10 iy 
by He argues __ common Jaw way be antiquated, though” tarot 
v/1:1;6annot © * aß ale ee 2 255 5 
Ther if Henry „II badet bought an proceeding el of 4 rr 
it againſt the gell ious h Ain the 556 

% That the 2e cgurruuo+ ſhould have been brought” ag he dex 


3: femdants by name, and not in their corporate a acity 7 10 
no duke e ede oy PR, NS 0 
* Argues, that the Warn of - London have 1.55 upheld, even "api | 
4 og general wordsof an. a8 of patliaeve 704-952 © 00117 i 56h 
hat the city of Dublin laid a oy a al Ns kind, 3 N 7 W 
That an ſonable law, is not ſufficient to forfeit 9 — 
1 8 9 8 50 Pas 5 ap oh VISIT 497 25vorr wy | 175 
His defence as to the petiti 1 91015 
ih Endeavours to excuſe it from being. TOY big Cab xi 5 
N ane the publiſhing it ANINTR 14 {1 1} er Tonſoſis LE 
1 . Argdes, at a corporacion cast 920 70 u e 
: the peace None 3h EE) ad e. 
oh BG N 1 A2 the « eg 3 is not | ee 
om 0 1k {a wel" 
| jules ribs. 7 fg Ban irg: TY 10 unn . 
de Robert Sawyer, attorney general, bis * Ky. 


i. 
I. geſtion, whether the defendan | 
92 d Ng "ET ca * dal es we iii. 
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Proceedings againſt him on his habeas « corpus. See STROUD WILLIAM. 
LORD MA Y'OR- arreſted, See PRITCHARD' Sir IVIL- 
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Sin' the houſe o peers upon the. impeachment of the commons 

AO nar im yr treaſon, March q, 10, 11, 13, 16, 8, and 19, 1746—7, 
7-6 46 991 ix. *616 

n Fi deen to the houſe t0;have.counſe] and ſolicitors. aligned 


I. Him,” 7 f impeachment, time to put in Wen Kc. re- 
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"Petition to change one of the priſoner? $ e which is ordered accord- 
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| 55 A e at ng ek qu . | _ _ 
76 PAndther petition from, the ier to the date deer which 


ni tiene ny ix. *618 
moans ai 4:1 Jowqryifin ix. *618 
ing pra for appointing a. lord high dead 20 continue 


VO 1 ud t. *618 


Authorities cited A „ed c s IA did 10 bein * 7 
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* | 
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34 1690] 03 £19110 TOS ugs leg, * 620 

cron i ſame purport, w ich was grante ed ine #620, #621 
eee ROW MOLE. ks 621 

* ” ie 4. on, read. o »91vqob onde oh 725 ix. 621 


e prizoner nhl in logic Lt, ix. *622 
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I N 
ir Milliam Young's ſpeech on opening the caſe on behalf of the R 
ts ix. *62 
Lord Ces ſpeech on the ſame ſide ix. 1628 
. attorney-general ( ſir Dudley Ryder) his ſpeech on ſame ſide ix *629 
Sir John Strange (another of the managers for the commons) proceeds to 
roduce evidence ix. *63g 
The p riſoner deſires his counſel, on account of his age and infirmities, 
may examine the witneſſes, but denied, becauſe contrary to law ix. *635 
The priſoner objecting to the competency of a witneſs, he is examined 
her” a voyer dire, and afterwards (proving competent) is 2 in 
chief ix. 9, 640 
5 ſolicitor- general (the honourable Milliam Murray) calls and Examines. 
the next witneſs ix. * 045 
cation among the coutiſel; Nom the lord high ſteward having inad- 
vertently ſuffered a witneſs to be ſworn in chief, inſtead of upon a veyer 
Aire ix. *645, 646 
Mr. Neel calls and examines the next witneſs, on behalf of the commons 
Ix, 


'D 


260 


ED + 


* A witneſs (Adams) threatened to be hanged, if he would not be! ingenu- 
ous in his examination il. 113 
Major Cobbet examined as to his tampering with Adams z which he denies 


ii. 11 
The ſecond day's proceedings ii. 5 
op + quel is {worn on his buttons inſtead of a bible ii. 114 
he whole Scotch nation unite in the king's cauſe ii. 116 
* Colonel Barton's evidence li. 118 
Captain Far's evidence li. 119 


* Falts kept by the preſbyterians, for a bleſſing on their treaty with the king 
vl. 11 

* Love acknowledges he knew of the commiſſion to treat with his Auel 

and debated concerning it li. 121 

ackſon, a preſbyterian miniſter, refuſes to ſwear againſt mr. Love il. 123 

he court ſet a fine of 500}, upon him, and commit him to priſon during 

leaſure ii. 124 

r. Love moves for time and counſel; and has till Medneſday to prepare 

for his defence ii. 124 


a * 


Prifoner vdjecte to this witneſs, as being attainted ix, *651 | The court tell the priſoner, counſel Og come to him if they will ; but 
He objects to the reading a record, becauſe he is no party to it ix, *652 | make no order in it li. 124 
Mr. 5 rreſter's argument in ſupport of the objection ix K052 J. 555 third day's proceedings 12 125 
Mr. Ford's ix. *653 | Mr. Love enters upon his defence 5 
Me. Hamilton Gordon's ix, 1655 pb * He objects, that there has been but one witneſs to any piticvlar 105 
Mr. attorney-general's argument againſt the objection ix. *656 ii. 126 
Sir! John Strange's IX. *658 * Some particular obſervations of the priſoner on the evidence ii. 12 
Mr. ſolicitor-general's Ix. 659 | * Love acknowledges the meetings at his houſe, the reading the letters and 
Mr. Noel's © iT *660 commiſſions, and his debating matters concerning them 1. 135 
, Sir Richard Lloyd's Ix, *661 | * But ſays, he diſapproved the deſign, and ſo is ou only of miſ iſion 
rrefler's repl Ix, *662 1.5 
M.. Fyrreſter's reply 2 
Mr. attorney- -general' s further argument IX. wy q4 ® Fit che ws how zealous he was in the cauſe of the parliament "_ 5 
ahn Strange's ix. 4 ing i. 1 
| Tis record E nttod to be proved, and accordingly proved and read * 88 he was one of the firſt at Oxford that refuſed conformit ; 
* | Foe *664 | which he was expelled, &c 1 12 6 
| The witneſs called in, ſworn, and examined . *670 ][ That he was the firſt ray was apprehended for preaching againſt the 


ix. * ol kin 


"Other witneſſes examined 11 0 li. 136 
Keel letters produced, read, and given in evidence ix. *712, * 7714. * And laments his ſuffering by their hands for whom he had done ſo much 
715, 17, *718, 7, 721, 72375 u. 137 
Fir Jahn Strange recapitulates the evidence 1 x. 7740 * Tbe priſoner confeſſes his bein g privy to, and concealing, the conful ; 
The priſoner's defence ix. | #731 732, 151. I he apprehended to be but miſpriſion eh etc. 138 
Ahe ſolicitor-general's reply to the priſoner” 8 ens. 7 5735, 1744 * Mr. attorney's reply to the priſoner's defence + ++ . 39 
4. . reply thereto | 105 $742. The preſident makes a ſpeech to the priſoner I n nM er 
1 iſoner is found guilty Wo; E * Tells him, the laws of England were the laws of r ii. 141 
The lord high ſte ward aſks him three e ſeveral daes ee thou d | hat there was not any treaſon or notorious villainy but a prieſt had a 
"Ys not be given 747. 740. 779 i hand in it rt Ss 
ZThe- priſoner's ſpeech thereon : ix. 1747] The fourth day's proceedings „ e ed <li 2 1394p een 
ZCommois by theit ſpeaker demand bb "IH 749, *750'| „Mr. Hall's reply RE CON i iis 141 
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855 W. A4. the biſhop of Orkney, 30 Car, II. 1678 li. 623. 
= vi 
His aß eee before a committee of council ii. 623 
1. He is put to the torture | ii. 62g |. 
© His examination, whilſt under it ii. 620 
f 75 304 ain the priſoner li. 62 
; rrant from the privy council * proſecuting him ii, 62 


Te lord chancellor depoſes, no promiſes of * were l the 95 T 


1 his r e 638 | 
4 att of ov... concerning ; his confeſſion. . _ 639 | 
Abe verdict Ii. 640 
be court paſſes ſentence of death. on the priſoner. . 6 


= 3 


«interpreters of the laws, when the makers of them were entirely at their 


devot ion Em, Pref. 1. 
Treaſon was the fatal engine ſo often employed by corrupt and wicked 
miniſters againſt the nobleſt and braveſt patriots, whole laudable op- 
don to theix pernicious ſchemes, thoſe miniſters were very ready to 
„. into treaſon and rebellion againſt their prince; thereby con- 
founging their own and the prince's intereſt to ether, as if the one 
could not be oppoſed without the other. Em. Pref. iii. Sce PET I- 


*s | IONS. 
MIRROUR of JUSTICES. 
The rincipal copy of this book is in Bennet college library, in Cambridge, 
1 there is another in Lincoln's- Inn library vii. 226 
MIS ADVENT UR. E. 

Homicide in ſhooting at a wild fowl, wherein no man hath any property, 
is not felony, but only miſadventure vi. 222 
If parent or maſter being provoked by ſome miſcarriage of child or ſer- 
*yant; corrects with a moderate weapon, and chances to kill him, it is 


. but miſadventure ix. 64 
IS DE ME AN OUR. 
ſo petition the king a put the penal laws in execution, * a miſ- 


„„ 


demeanour in the reign of James the firſt 305 
Forger formerly only a miſdemeanour ix. 67, 77, 94, _ x. 64 
— 2 of miſdemeanours Vi. 10, 16, 45, 46. Ap. 


m. Pref. x 
jii. 923 
iv. 171. See 


Of the puniſhment of miſdemeanours 
Indictments for miſdemeandurs 
The crime of Fitz-harris was only a miſdemeanour 
' BRADDON LAWRENCE. 
"BREWSTER THOMAS. 
*CELLIER ELIZABETH, 
- CHARNOCK ROBERT and ANNE. 
> DAVISON WILLIAM. 
17 of WERK, FORD Lord. 
WALES WILLIAM. 
EDEN OHN. 
HARRIS B AMIN. 
QHNSON + SAMUEL. "M 


1 EXCH BENTAMIN. 
PKINNERSLEY WILLIAM, Clerk. 


"KNOX THOMAS. | 


* MACCLESFIELD, Earl of. 
"OXFORD, EDWARD Earl of. 
"READING NAT HANIEL, 5 
EE HUGH, a 
MI SNOMER, ; 
A fatal one in an ex officio information for a libel x. 197 
# SPRISION OF TREASON, | 
3 of ſeveral eminent civilians conceraing concealim 5 My treaſon | 
29. vii. 418. See DAVISON. FISHER 70 Bi- 
Fe Aer * TREASON. 
* MIS-SPELLING 
. . an act of parliament offered in behalf of a priſoner, but over-ruled 


ii. 210 

5 ig n MIS TRI A L. See TRIAL. : 
1 ITC HELL, FAMES, 

* Ub trial fot attempting the murder of the archbiſhop of St. Andrews, | 


vili. 168. 


8 aſſigned. the priſoner ii. 628 
Peer Infit chat an endeavour, or attempt, to commit murder ought not 
62 be p 1 niche as murder i 628 

ob 


: tilation was not capital by. their laws. though diſmem t 5 
ii. 629 


. As to the aſſaulting a privy-counſellor, it ou ugh to have been, laid to 
bare been done in the execution of his o to make it Tg | Th 
. 9 


d The priſoner's confeſſion out of court ſhall not convict him be 
by Alledged, 


unf, 637 
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* {His aft 1 * Ser ui 


eech _, 
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"ONES REBECCA. „ 


n priſoner, and other of his followers, held i In wha p 


E X. 
MODERN REPORTS, 


The ſecond edition of ö and g modern, is much improved xi. 32 

* MODERS, MARY. See GERMAN PRINCESS 
* MO HUN CHARLES Ion, 

* 2 trial before the houſe of peers, for the murdet of Malliam Manner d. 

I, 1692, 4 /. and 47. 


4. marg. 


ii. 498. 


iv. 510 

*he ords fit in Meſiminſter- hall be 5 

* _— he certiorari and return, &c, read iv. 511 
* The priſoner brought to the bar Iv. 512 
* The marquis of Carmarthen, lord high ſleward iv. $12 
* His ſpeech to the priſoner Iv. $12 
* Admitted that a peer nced not hold up his hand Iv. 512 
* The indictment iv. $13 
Sir John Somers, attorney-general, his ſpeech before evidence iv. 513 
* The evidence againſt the priſoner iv. 530 
* Evidence of the en of the deceaſed, after he was wounded iv. 510 


* That lord Mobun promiſed to aſſiſt mr. Hill in his delign to carry off 
mrs. Bracegirdle; and ſaid he would ſtand by his friend iv. 517 

* That they accordingly made an attempt together, but were diſappointed 
iv. 518 

* Evidence that Hill ran the deceaſed through before he could — 
ſword iv. 520 

* Evidence of my lord Mobun's ſword being drawn Juſt before the murder 
IV. 520 

* My lord Mobun careſſes Aountferd at the time he was Che, or 
iv. $21, 524 

* Evidence of the watch meeting my lord Mabhun and mr. Hill with their 
{words drawn, before mrs. Bracegirdle's lodgin 

* Evidence of the terror my lord Mohun was in when he was taken iv. 323 
* Evidence that Mountford was run through before his ſword was drawn, 


and while my lord Mohun was by him wh 2 
* The two ſurgeons evidence F ni 6: 
* Lord Mobun's witneſſes — in 52 
*The evidence of Hill's boy 526 


* He ſwears that my lord ſtood upon the flat ones whilſt Hill and Au. 
ford fought in the middle of the ſtreet IV. 52 
* Other witnefles to the ſame purpoſe 526 


1 the witneſs was examined in court viva voce iv. 534 
* Sir Thomas Trevor, ſolicitor-general, ſums up the evidence iv. 535 
* The lords debate the points of law in their houſe above | iv, 537 


* Their lordſhips require the judges opinions in a point of law... iv, 
*The priſoner's counſel permitted to argue the point, before the 19665 
. their opinions 538 
he king's counſel refuſe to reply, unleſs their — would admit 


*The priſoner's counſel not ſuffered to replys a after the judges had given 


their opinions in any point ive $49 
* Seventh ns iv. 550 
* Lord Mohun is acquitted iv. 353 


* MO HU N, CHARLES. Lord, Es 
* His trial for the murder of Richard Coote, elq, March 29, 1699, 
11 W. III. v. 180 


 MONCRIEF HUGH e Earl of, 


k vi 30 . a 
| * An * to aſſaſſinate, puniſhable with death by the civil ga awz | Necefity of money * 8 of 9. 
© vilſeſs the'ofender can ſhew ſome provocation : and it is not neceflary The king's' prerogative in coining money i 
to ſhewthe offender took money to denominate him an-aflaflin, ji, 630 — Een to the legitimation of money __ 
An attempt to rob or raviſh puniſhable with death in Scotland. ii. 630 ing's prerogative in putting a value on woke "1 
1 A promiſe of pardon by a magiſtrate who cannot grant bu of no avail |. Tee king $ prerogative in changing the ſtandard coin. Af, 
I . ii 4 | — * the _ 8 dare Ft of Yebil 15 a — — 
1 The 's confeſſion the ſtrongeſt evidence againſt him ii. 631 prerogative in en bg or 4 ſing. the Y ue Toll 
| x The "ey of opinion, that it 88 a 5 *. land and J Je be + 
bis grace for doing his majeſty's ſervice, ... Different ſtandards in s Boglond and Ireland I E. 
1 That his confeſſion before the.council. could not be-retracted; 2 Sterling 3 what, and from whence ſo * pee er "i 
it wete p roved, to be oh promiſe of life, the priſoner ſhould 2 be- | Weight and e de, „ 43 þ 
ene Narbe ii. 637 | Whether mi — sey de 0 berg a 8 a XI. 
* The | priſoner's. confeſſion, aud the, witneſſes produced. agaioſt 2 Iriſb u awful money of "England | | + K 68, 


If obligee refuſeth a 8 at whe time and ad place, in 1 money, viz. 
under the ear r not be bound o 7 % other 
See LEACH DRYDEN, *. 


e we 


Paige in Account of what paſſed at Re execution of the duke of ds 
mouth, given in evidenee on the trial of; doctor Nai 
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iv. 524. 


iv 
* A depoſition of Hil/s boy before the coroner read againſt the le, | 


that the caſe put was my lord Mohun's caſe iy. 540 
The judges reſolutions iy. $40 
* Second queſtion, with the judges reſolutions | iv, $42 - 
* Third queſtion iv, $44 
* Fourth queſtion iv. 545 
* Fifth queſtion iv. 547 
* Sixth queſtion iv. $49 


* Lord high ſteward, lord Somers, his ſpeech to the priſoner, V. 180 
*The iD 11550 v. 18x, 
* Sir Thomas Trevor, attorney- general, his ſpeech 1 7! 
*The evidence given by the drawer of the G rey- Hound-Tavern v. 182 
* The chairman's evidence v. 183 
*The ſurgeon, who viewed captain Conte s body, his evidence v. 189 
* The lord Mobun calls a witneſs | Woes b v. 189 
Lord lehun's obſervations on the evidence : v. 190 
* Mr. ſolicitor's obſervations for the king | v. 191 
* My lord Aabum is acquitted . v. 193 
* He promiſes to avoid all quarrels for the future 3 . 193. 
” The court Cifſolyed 5 Por Ve 194 
TT MONARCHIE'S: PO OT” 
The ſpiritgal mdrarehies: of the church compared with me ueber mo- 
narchies of the world xi. * 


882 Ess eekks E 


a. 


* 
* 
4 A 


we. 


F + 113501 ix. 584 
E MONO OE S. e 
The great oils 69 the Eañl- India company and mr. Sanden, con- 
cerning their patent trade; excluſive of all others, 35 Car. II. vii. 493 
The atgument of mt. Holt, in behalf of the 1 tab sti 493 
That the perſons traded with being infidels, it is not lawful for, a ſubje 
of Engla and to trade with erz wichour- ai licence from the Ein 
IIe 24 WHo 494» 50 
The ſuhjects of England have not dach 2 right to foreign, trade, that 
they, can, ad libitum, trade without controul vii. 494, 530 
By common law, cuſtom but of three a _ to the e king wool, wool- 
fell, and leather | vi, 495 


That; the patent does not differ from the reaſon of other RW: and 


conſequently void "3b on vii. 499, 514 
Objections Ar trading with infidels * vii. 501, 521 


Ohlectſen, that ſubjects are not to trade with foreigners ad | bilum an- 

vii. 1592, $52 

5 nts of grants for ſole trading, hot good vii. 505 

R 11 AAR. general Finch's argument for the company Vi. 507 
bl lexfen” g argument for the defendant vii. 511 


T hi at the proviſo in the ſtatute of nanopolies extends only to charters, or 
Pain PRs, before that act made vii, 518 | 
Bir Robert, Sawyer's argument fot the company 


Precedents of licences for foreign trade granted vii. 538, 563 


E - This charter diſtinguiſhed from a monopoly vii. 543 
; This ation maintainable by the company Vi. $44 
Mr. Wiltams's argument for the defendant Vi. 545 
The judges of opinion that the grant is good Vi. 554 


Lord chief juſtice ,Fe 1 his ſpeech at delivering his opinion vii. 555 
The king” s pretogative' conſidered, as to inland and foreign trale vii. 557 
Fo ada for trade to be diſtinguiſhed from monopolies 


. 
See BATES JOHN. EAT. 


nt for the plaintiffs vii. 570. 
NB COMPANY, and S4NDYS. 
; * MONSON, Sir THOMAS, jr 5 

A for the murder of ſir Thomas Overbury, but not trie 4.8 

raged ＋ 0 VT 4 CUT E, Lord, 7 % 
fas tried by hls his | peers, D De 3» 1539» 39 Hen, VIII. ki. 24 

ent to the i. 24 

ug B4th 


e o1ir"ogyp ON U M. E N T. 
Cop y | of inſcription on lord Lovat's monument erected to his memory at 
: x Hill, in Scotland” © X. 193. Ap. 
% 0 0 RE, FRANCIS, Seijeant at Ls 


Extra from his book of reports | ; 
6h 0X E, 7 E N R Y, 


The trialof his cauſe with the corporation of the/town and port of Haſtings, | 


| Xi. 76 


| cuſtomal of the town of Ha Ning read x. 147+ Ap. ; 
Counſel gbject to it, as vp har ſeveral miſcellaneous watts NMH. Ap. 
erk ma) ind up What he pleaſes with it 0 ad b. I... 
4 s ries from the orationi-books read 0 10 bas 2 p 
* r reg iets a ene 
<= "Og f witneſſes 21 to the right of freedom, and the fine 
V18110103 A IR: 
Jo £10 4H pn 88 2 4 f 0A: 
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Fi - 20839 
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Lord Har dicks ſays, t SN Lav is; that Were is an effenxial giffe 
tween a fine certain and a reaſonable fine 


members 0 = Wie in . „boi. af or hanmee 
for — ra al, Lage on, done 
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: —— dies ba. A Fg! 
3 ä 1 [ET DAL wr infer ee, . 
_—_ A E fons? Anſwered, N 
Wb pH * Ano $ 79 v. wherein Ne doum dur ins LPR 
3 | 1 15 an eldeſt ſon. hat he be born Withia dhe borqugh 
* after tde adm ai 10 eg ef his rb dae 1 ry 
= pon pay ing aber ple Net 207 16 Os 682.0 2M&bÞ Ap. 
Ft aa l a witne or what heſaid/bur wh 3 2001.10) ; Ape | 
ra Strange ſtares the < ah — obſerves on the fine 5 eee 
9 moaning of the words, jn reſpect thereof X. 171. * 


The) Jury muſt e 1. Whether there de wy cuſtom Went 


in 1 A 3 


Fi cloſet ii 

4 torney- general ſtares the' Fa 50 the deſendant ig bn b. 
| cant. ch the ſame ſide J. %l. ; 
7 about the roles PP os 0 og” 24024 8 1 ahh A TSANG 
[Is 9d lis, „Ap.. p. 


| is. frhe Cin 4% P e a diſtinQtion dr anage beten y ing. for we £ 
| e 9 ae e. 


F. N D E 


The duke of Maonnouth was attainted by at of prrliament, m Fac, II. 


Definition of a monopoly vil. 496, 4995. 514 
Fee of charters granted, excluſr of ee, 2 8 _ the gran- 

gata vii. 497 
Sir erg "Treby's argument tor wr. fink: rs vii. 497 


vii. 528 


1 


X. 


' borough for an eldeſt ſon to be frew: 2. Whether being born within the 
town, after his father was made free, be neceſſary qualifications gr not, 
Nt they believe reſiance to be another qualification, 4. If. the jur 

of opinion that either of theſe two aid ce of being born within 

the t town, or after the father was made free, are neceſſary; or thar 

that cormmoranty is not neceſſary, they muſt, find for Plaintiff, But if 

they ſhould be of opinion that the two! former are not eh and the 


laſt neceſſary, they muſt find for the defendants 7. Ap. 
Lord Hardwicke ſums up the evidence, dad ſtates the 8 to the Fe 
| X. 172. Ap. 

veidict for the plaintiff 175. Ap. 


Jury find, that the eldeſt fon of a freeman, born ach he 1 132 
his father's freedom, has a right, and that reſidence is not 1 and 
they find 6s. 8d. to be the fine, and that reaſonable | 175. Ap. 

Lord Hardwicke obſerved, the point of the reaſonableneſs of te fine muſt 


be faved for the opinion of the court. k. 175. Ap, 
e ſ Mer verdict afterwards argued and determined i in favour of the plain- 
t ore 


175. Ap. 
 #*#MORDANT, JOHN Bt 
* His trial before the High Court -þ 2 for high-treaſon, June I, 1658 


TH 
* Impeached of high-treaſon Pint the proc and ſtate ii. 5 
* Helis refuſed à trial vygury ii. 293 
* Pleads not 'guilty ii. 294 
* Evidence of his making an intereſt to dring'i in king Charks. ii. 295 


permitted to give in evidence what the witneſs depoſed before him ii, 296 
dant, before Judgment « 298 
* Tells them, God had done as mitacotoully for- the ae, as he "vid of 
old for the Hraelites againſt the Egyptians, li. 298 
* "That they owed natural allegiance to the n ii. 298 
* Mr. Mordant acquitted ii. 299, 300 
OR E, Sir THOMAS, 
; # Tried for high-treafon in denying the king's ſupremacy 2h. Hen. VIII. 


85 59. Ki. 2 
* Barton Eliz. and ſeveral others, attainted of bigh-treafon by act of par- 
| liament i. 59 
Names of his judges | i. 59 
* Ihe ſolicitor-general comes to him, to- pump him j. 59 
* They debate the points of ſueceſſion and ſupremacy i. 59 
His reaſon for being againſt the king's ſecond marriage i. 60 


** The ſolicitor ſwears ſeveral things againſt him that paſs. at his exami- 
j nation; which fir Thomas denies . . i. 60 
* His refuſing the oath of ſucceſſion, his principal erime i. 60 
* Complains he had been imprifoncd. afteen months, and his eſtate confiſ- 

"cated before his trial Is 09 
Puts the lord changelles in mind, that before enten t ought to be 

demanded of the priſoner, what he has to ſay WS wat at ſhould not 
be pronounced againft him i. 61 
And then he aflerts, that the act of parliament concerning the ſupremacy 


11 lord chief juſtice Hardwicke,, on a mandamus for admitting Moore] was repugnant to the law of Gd j. 62 
to be 4 freeman of the laid town and 10 7 2 ora of a br Tm * e Dc er preſume to (ales upon bim the ſu * 
x. 138. Ap gobernm e'churc i. 62 
X. 1 38. Ap. | That this kingdom was but part of the tee” church; 4 and that the 
The plea he opens the declaration 15 . 140. Ap. | act was contraty to ſeveral ſtatutes in force, eee mag na charia, 
omas Abney argues for the plainei- | 1 05 X. 140. Ap, and contrary to the king's, .coronation-oath  , „ 
ns 2 72 on fame ſicgde of lt Ws 141, Ap. | He has judgment as, 1 traitor Ma LA AUT, 62 
N dere to read copies, a 78 they had mathe originals of the we þ- * an beheaded i. 63. xi. 23. Seeprotitr ZOHAN, Biſhop of 
ation boo Es | , X. 142. Ps k : (1478 er. | 1D TOY 18152990 
br” 2 lles EN general) 8 wok had the originale, ſo, could 5 g N 0 R E ＋ 0 Vs 7 0 H N. 3 1 
not. copies i the original itſelf is no evidence X1{ 142+ AP, His ſprech for the priſoner, on the trial of Eli. Canning 6 10 fg x. 289 
2 Lord * fwicke's 0 inen, if an original W is produced, | | Reſts the evidence on Canning's trial on the teſtimony given x. 374 
* 1 3 Fo ; = raed. COPY 7 Ni eh | Xs (142+ Ap, | | MORETO N, Sir WIL L [ A A, Recorger. f Yonder, 
. beg n 1 took | Whey + % His cha ge to the Fn, Hack * Rae liz. Cong, for perjury 
3 s propoſes reading a an 10 roduge y, him 29. 20 USOU 1b 0m K 1 I 93H or; Nat X, 390 
N : Lad 2 190547 Wn X, 142. APs | es could not receive their verlick, r Guilty of perjuty, bye. not wilful 
Attor general « 0 bject to it um 10] 2 4 its e Ang 19 915 hrs Wi bin bim to n“ bB H 92 29 X. 390 
be Veh ordered it to be reaÞ 1, 2 ee eee ee A  He'p Magee on Jo e u FIST 055 „Hense 11 


U Sic: Xe 497 
NU f Wb: 4 wi, TEST "ts 


"fr er br Gate Tuly- 18, 1740, Eo 4 0 Bn ix. 561 

nce againſt him of cle d di! sbstm 19h1,38+ 501 

is it defence and ſpecen Hung n FIUTUA 3 | ED ix, 563 

li get eneral's reply, bol 20671639 3 WOT ee ,25m Jo bun, 564 

FP d guitty nd ez eee eee 15 bd 5 12 563 

count of ix. 5 es 
a e blatt nn n . 916 


REH YH am, 
bee 5 Hyri ze, 1665 18 Cari Ile in . a 1 lord 


N 1 % , 74 Wee LT Eo RT ds 334.%. flat 
t 7% 4 tf WR 50 


kö t ons of avijudges: cefpeRiog the al... . 


a al 


. ot eye ere to attend upon che letter af — Hord high. Rec in 


th elf K fo fobes, and the chiefs in their collars of'S. S. bas VI. 421 
5 f Nn triers T: burr e Mato UE vi. 421 
3 1 5 og © ſo! eeviderie©given, the ptiſon A Withdrawy, "and the 
jo 15 one to conſult of their verdict, they ſhoul 

| 4 required it, they were to en hut not to deliver 
„ any 6pmion Without tonfefence; and'ohty;opentlyjio; cou vi. 421 
| WE" Tord ſteyardhould- mopen uourt demand 7%; Fe opinions, 
Wa 1 N of the priſoner ay wett to Ae Mo oof) wü. 421 

L examinations of witneſſes taxen coroner, dead or 
©; Fn: to travel, upon Gath thereof, andtof the, — that they are 
the fame without addition br alteratibng mag be fe ii. 421 


gi 


5 7 means or procurehient of the priſoner, their Jordſhips being ſatisfied 


he was ſo detained, may de 'tead ; 13 oath that all endeavours have mou 
5 uic 


s — 
— 17 E 


* A witneſs withdrawing himſelf, the juſtice who took his examination 


* The pteſident (Liſi's) ſpeech to fir H. Slinge/ty, dr. Mau, and mr. 1 


2 155 them, if the 


"hat the examination of A witneſs taken pr the coroner, 0 f 15 Aabient 


£5 
. 


| Withefſes on the priſoner's behalf not ſworn 


% 


ö 
OS) to find pe ſuch a witneſs, and cannot, is not ſufficient to authorize | 
he reading ſuch examination 1. 421 
Lift of che lords triers vii. 424 | 
ems) vii. 424 
Lord Morley was found guilty of manſlaughter, and upon claiming the be» | 
get of clergy, and of the ſtat. Edo. VI. the lord ſteward granted them, 
"kt obtaining the conſent of all the judges ; whereupon the noble pri- 


"foner was diſcharged on paying his fees | vii. 428 
FP . 4 N. IS, FOR N, 1 
Two judgments of the lords againſt him, Mary bis wite, Smith, Darby, and 


Harris, for forging and publiſhing a copy of a pretended act of parlia- 


ment, 164 wk 310 
nt, his caſe, preſented to his excellency ſir Tho. Fairfax vii. 319 


X. 


E 
in ſome caſes to be only guilty of man-flaughter, Se reſolved by all the 
mudges of England | iv. 541 
A, conſcious of an animoſity between B and C, accompanieth B where . 
C happeneth to come, and B killeth him; A having no malice to C, 
or any actual hand in his death, is not guilty of murder, or indeed of 
any offence whatever, So refolved by all Ihe judges, of England iv. 54.3 
If A hears B threaten to kill C, and ſome days after A is with B upon 
ſome other detign, and C paſſes by, or cones. in the place where A 
and Bare, and C is killed by B;—A flanding by without contri— 
buting to the fact, his ſword-not then being drawn, or any malice ever 
appearing on A's part againſt C;—A will not be guilty of murder, or 
man-ſtaughter. So reſolved by all the judges of England ive. 544 
If a perfon knowing of the deſign of another to lie in wait to afſiulr a 


A breviate © 
i trial for high treaſon, at York, 1649 


Whithsche's account of this affair 


His ſpeech at the place of execution 
i | MOR TG AG 


k 


E 8. 


MO RR IS, Colonel, Governor of Pantefrac Caſtle, 


vii. 322 
vii. 323 


Mortgagor in poſſeſſion, with benefit of redemption, qualified to vote as a 


*frecholder in 


He was attainted without being heard 


** mentary commitment 
lague 
MOUNTAGUE, Sir 


His obſervations on the evidence and defence 


$hews e nec 


Holde, that choſe who were 
lution, 
18 


” RESISTANCE.” 


muſt be enemies to the preſent eſtabliſhment 


Writ of habeas corpus ſerved on ſerjeant at arms, on behalf of 


Opens the evidence againſt Robert Fielding, eſq. for bigamy 


5 Hem y Sachevere!, for preaching a ſeditious ſermon, - by 1mpea 


the election of members to ſerve in parliament vill. 4 n. 


DO KT ,, Low 


. 


* MOUNTAGUE, Sr HENRY, Led Chief Juſtice B. R. 


His argument on motion in arreſt of the judgment againſt Tutchin v. 557 
Ordered into cuſtody for pleading on return of habeas corpus on a parlia- 


Ville 139 


mr. 
VI 


not ſatisfied with what-was done at the 


Maoun- 
li. 142 


Arques that the Ayliſbury- men were bailable, and objects to return viii. 158 
A 80 er 7 A ME 5, Attorney-General, | 


V. 


611 
Vo! 624 


the neceflity the commons were under to proceed againſt 8 | 
chment. 


V. 048 | 
Revo- 


v. 651. See 


©  HOUNTAGUE, Sit y A MN E S, Baron of the Exchequer, | 
His ar ument in the prince's caſe nick nigen bong 296,298 
His öpfnioen xi. 300, 302 


4 C 


e 


SCH 5113 (1:5 
o 1 4 


Nee to by a pri ſoner, and 
re, ce 


Exchequer, 


1 
- 
* 


Ekamined às a witneſs on qr. Oates's firſt trial for perjury | | 
#MULLINS, DARBY v. 287, 297. See KIDD, & al. 


c | N \ * M 1 R D E. | R 7 4 


| gothic MRO) 


NV the guilt of mutder 8 A % 1613) 2d7 1 anch oft wo) 19 012 2444 2 ; | 4 | 3 EE bien #1: 
-® P6iſoning made highotreaſon by a ſtatute, and the perſon guilty to be If an officer be killed in the execution of a warrant for „ breach of the 
, 4, Rees, call" be murders kbovgk the WASHER; NF eee mh 
Murder of ſir E ä 7 Godfrey 11 IN3 d 418, 113 904 341 e ** me ns” 2 i > 409 8&1 N ; | ix. « n. 
Where one preſent at aun ſhall be deemed guilty of murder, 1 | Whiaz'is murder, and what man-ſlaughter 5 "Oy 5 „ noo 
| Fete not Note ct to thay £) ibv 11590} 88517 for inen as 1 24 Indictment for an aſſault and an attempt to murder 5 N ſg 1 . / 5 
* One engaged in a deſign of murder, and poſted ſo as to giye any aſiſtance | Indiment for murder | | | 5 Vi. 12. Ap. 
0 thoſe that actually do it, is, in the eye of the law, preſent, thoug not Records againſt peers for murder „ eee eee 
upon ehe where the murder) was committed, nor even * ſig ; Indictments againſt peers for murder iii. 64. iy, 513½ , 7 Bo. 
hearing of it ser ert r de nog wt Sn e e eee e ee s d e 152 
Ws 'S Wd, made high-treaſon in reland. 8 mit Hat N 16 405 p ndiament ſt a cult peer for murder, 1 as J FR 5 fi 5 5 0 186 
One convicted of murder on circumſtantial evidence, ;,, 118% 488 If a perfon be indicted ſor murder at com law, and , on t 4 cgtöner's 
Murder of mrs. Stout, four perſons tried for it 1% R TOR 94 a inqueſt, and on the ſtatute of Rabhing.; if und. guilty of ms 1 ater | 
// acgupped. If on arer 
rr 2 ,, y Tg, 2011 9:126lt 2oBoniw de Wii LE 
Where many are engaged in an unlawful deſignzand de 1 caſe to the contrary | is We peed Tx, 283 
e the elſe gene aeg r reiben f }2p-} Anltance from the Roman Hittory, of a facher heing conſideted Wf Seth Gury 
| I 0) Hortons de together, deins end afiſting to an action w 98 J. . to! mürders committed by his ſon though, he never ſpoke ke, c faw 
mal flaughter doth enſue; as in caſe of à ſudden buſineſs witho Lif im . BED ne dne 0 $6 43s 0 
eee e ß 10, do a a6 ith plete 
T Fyders of” |, OR Tomo "Thing: done! io; proſeeptinn, gf Tha glas Lip Jefgn, 
ene nant gt 212itto 503 bn d 140165) 1 . 1155 Wannen conſitlered as principals in murders if they wer M pre- 
Trials for attempts to murder ach % phy de tl 6397 ili, 65 ay ſen Ailing andabert] RRefeHbif> nr; ff © not Vn TI X. 734 
5 Tale” bf) mitir det} no friends or relations, of, deceaſed, te e ON (the uty* Being threatened to be killed, if party ce not 80 on a rous 
ee ide Hors 10 21u1ti5 br ano acti 449 - Expedition, no legal defence, on a proſecution. for. murder” "Ix, Mt. 
: Of the püntſumtent of murder e, Na l bs nba l FHrref. N UPS k a 2 ; i BO! "FE - 
© Pattiament deslared, thar perſons who. wens, ſuppg ee [As f- $5 la ſtatutes, no charter of pardoyw,gyght.tobe granted In kafe of 
| 3 Feflactes tö x barbarous murder, and were, g „if no 70 vil „1 . e 9 Mt & nA . Prefs! N. 
e hit dRin@ing) between murder, and, än- Giger e ig, 61 
BL EAR 4510105 of yel nass! 23) M V. 4744 dee PARLIA EN 'H Theta," mirden??idefcrib I 9 i000 K e ei WA *s « Of, 02 
| Infthrices of the” fatal, conſequences. of D ions . for mit d 77 Þ -"/þ\'The law'culled Ruger g N explai 17 1 b * ix. 6 
este nein ce ee de e eee e th, 4251, $1 ene in chaps\26 of the ane of Mer bridge tecigee, de une 
Abe Crime of thoſe'who are in company at time of murder calymitred, „meaning explained bylordichief juſtice H,,, , 62 
FGG ccc 


L L 1AM, Eſq. Lord Chief 


ſpoke in his favour as to the p 


ii. 99 


141 


Baron of the 


articular fact 


8, 999. 


LS! 


hz 348, Ke. 


an intend d murder ſhall bring one 


within 


His ſpeech on granting execution againſt fir Wolter Raleigh viii. 339 
Bis ſpeech on cenſuring Mraynbam in Star-chamber, for ſlandering lord 
chancellor Bacon | Vil. II10 
MMO DUNTAH GU BEB. FAME S, | 

His ſpeech for Tulchin on his trial for a libel | e 4 538 
Ischarged by the attorney-general (fir Edward Northey) with juſtifying de- 
ſendant's principles, and is threatened with a proſecution v. 540 


third man, who happeneth'to be killed (When the perſon who knew of 
the deſign is preſent), ſuch perſon is not guilty in law of murder or 


Foes, he ought to be tried by martial law | vii. 320 man- ſlaugfiter. So refoived by all the judges of England iv. 546 
ads his commiſſion from the prince, and conſequently no crime com- | If a perſon knowing of the deſign of another to lic in wait to aſſault a 
*mitted againſt the king and his crown, as laid in the indictment vii. 321 third man, and accompanying him in that deſign, if it (hall happen that 
Re condemned : Vit. 322 the third perſon be killed at that time, in the preſence gf him who knew 


that deſign, and accompanied: the other in it, ke is guilty in law of the 
lame crime with the party who had the deſign, and zccompanied the 
other, and killed him, though he had no,,a&tual hand in his death 
5 | iv. 548. So reſa'med by all the judges of England, 
If a perſon be by, named Milliam, when Thomas ſaid he would ſt ab Jahn, 
upon which Hiliam ſays he will ſtand by his friend, and afterwards 
Thomas does atually murder Fohn ; guære, whether Miliam is equally 
guilty with Thomas, or of What crime? iv. 550. Doubtel by the jules. 
If A accompanics B in an unlawful action, in which C is not con- 
cerned, and C happeneth to come in.the way of B after the '\unlawful 
action is fully over, and happeneth to be killed by B without the afliſt- 
ance of A, A is not guilty at all iv. 551, 552. So reſolved by ul! the 
Judges of England, | | DM ION 
* No words are in law 
der to man-ſlaughter 15 
But if upon ill words both parties ſuddenly fight, and one kills che other, 
this is but man-flaughter. So reſolved by all the judges VII. 421 
If one calls another fon of a whore, or gives him the lie, and thereupon 
he to whom the words were ſpoken kill the other, this is murder, in the 
opinion of all the Judges | vii. 421. See WORDS. 
If two fall out ſuddenly, and before any blows pteſently appoint to go 
to the field and fight, one kills the other, this is murder vii; 421. n. 
T'wo play at tables, and fall out ſuddenly, and one with a, dagger kills the 
other; if there be a quatiel, and a reaſonable time before they flight, it 

is murder | vii. 422. n. ix. 03, 535 
Two fall out ſuddenly, fight preſently, and one kills the other, it is th 
man-ſlaughter e 23 Bs 
So if after they have quarrelled, they preſently go into the field and fight, 
and one kills the other, it is but man-ſlaughter -.-- Yi, 22>» 
Sir Heneage Finch, ſolicitor general, obſerved, that in ſome places abroad, 
the ſame people, who would riſe up in arms as one man to purſue à pil- 
ferer, yet make a lane through the midſt of them for a man-ſlayer :to 
eſcape 1 Gare 
One bore malice to another, and having provoked him to draw his ſword, 
fled away to tempt the adverſary to purſue, and {till r=tired till he came 
to the wall; now ſeeing himſelf at his laſt reſuge, he thought to kill 
him ſafely, and in his own defence; but this was held murder viſ. 426 


ſuch a provocation as to reduce the offence of mur- 
v. 290. ix. 64 


5 IX, 
Homicide in ſhooting at tame fowl, wherein another hath property, wi p3 
out intention to ſteal it, is man-ſlaughter,,,,  , . 222 
Accidental killing of a man in ſhooting at ſuch tame fowl, with Thtention 

of ſtealing; is adiinder boil 
The euſe of a moſt extraordinary murder in Hertfordſhire, found'amongit 
the papers of that eminent lawyer ſerjeant Maynard | * 


o 
3 
74 5 2 \ 
F ] 
\ 


* 


* * 


1 Nx 


X. 


D ..B 


'of pardon fof murder ix, 62 | Procurators for and againſt the pannel x. 481 
Wilful poiſoning murder ix. 62 | Arguments of counſel for and againſt her x. 482, Ke. 
Of the indictment for murder ix. 62 | Her jury x. 488 

If a parent or maſter uſes an improper Adrien in W e thereby | Evidence againſt her x. 488, &c. 

. kills the child or ſervant, it is murder 64 Her letters X, 50 
I What judgment to be given in murder by ſtat, 25 Ges, II. chap. 37. Her firſt declaration before the Werk hublitute of Ferfar x. * 
x. 40 | Second declaration 95 


1 A of malice prepenſe diſchatge a piſtol 2 at B, and then runs away, B 


- purſues him, and A turns back, and in his own defence kills. N. it is 
murder, By Halt, chief Juſtice _ | 3 
Taking away For liſe of an innocent man by perjury, in a courſe of 1 legal 
proceeding, amounts not to murder R. 4453 440, 447 
Mr. juſtice 2 obfervations on indictment for murder x. 30, 39 

; Tf pincets be defective, or miſtake in name or addition, or if officer's 
name be inſerted without authority, and after iſſuing 2 pagan] 


Refuſes to anſwer the queſtions put to her by the ſherif-ſubings®? of 


Edinburgh x. 08 
Witneſſes for het 3 
Found guilty * 
Minute of debate in arreſt of judgment x. 1 
Interlocutor thereon by x. 51 


Pleads her belly 518 
Midwives Cited to inſpedt. her, hot poſitive whether the | is Ny Or not 


exceeds his authority, and is killed, it will be only man N x. x. 629 
A ve extraordinary trial i in . X. 31. 45 | Sentence. reſpited I X. 520 
- ADULTERY. MISADVENTURE. Found pregnant, and — a 225 i X. 520 
" _BRAINS. n PARENT AND CHILD. Delivered of a daughter in the To:booth at Edinburgh 1 ay 52⁰ 
UCKNER. "PETTY TREASON... 8 out of the Tolbooth, after having lain in but farentecn days 
O LAND. POISON, £8 UN X. 520 
'DUELS, PRESS WARRANTS. 9 NAIRN, WILLIAM Lord, 
GREY. iP SPECIAL VERDICTS. . | ye petition to. the houſe ue peers to intercede with the king for mercy 
' HOELOFAY. © © STATUTE OF Ladies Yes vi. 11, 12. * See vi. 1. DERF/ENTIWATER Earl cf 
HUSBAND AND WIFE. WILLIAMS. N AM E 8. 


MASTER AND SERVANT, 


MURPHY, TIMOTHY, 804 
His trial for forgery, January 13, 1753, 26 Geo. II. JE * 183 By the practice in the Veſt, many men were hanged for having old Vault 
The indictment x. 183] names, as Obadiab, or the like, wich a jeſt, thet there an — 
Mr. Campbell opens the evidence | X. 184 | them iv. 175 
Serjeant Nares, for the priſoner, ſtates a point of 1 xX. 187 Name of place common deſcription. in Scotland,. as A for Cameron of 
That an accomplice indicted cannot be a witneſs x. 188 Lechiel ix. 26. n. 
Serjeant Davy on the lame. ſide x. 188 | NARE * G EO R G E, Serjeant at Law, 

Mr. Hume- Campbell's reply x. 189 His ſpeech for Elizabeth C anning, tried for perjury | x. 298 
Mr. Pratt's reply on the ſame ſide "x, 189 States a point of law for Murphy " <6. 0 
Court ee «c the objection to his competency, x. 190 Gives Butler, the author of Hudibras, the character of a | great man, and 
Witneſs proceeds x. 198 | cites that work ix. 301 
Witneſſes to his character, and why x. 198 * N A D 

Priſoner's counſel objects, that the will 404 probate differ X. 198 * Thenatives of Scotland, and formerly of 0 & c. when united to the 

ei crown of England, were denizens of Englund, and needed not to be na- 


Court, the probate being a wrong deſcrigainas does not alter the caſe 


rler turalized here n 
Murphy's confeſſion x. 198] * An act naturalizing the father, naturalizes his children born *. the 
2 at Tyburn _. 21 x. 201 act | ii. 12 
MURRAY, JOAN. the Pretender's eee It cannot be but by act of parliament ii. 6 


Being called to be ſworn, in order to give evidence on lord Lovar's trial, 


the noble priſoner objected to his competency, becauſe he was attainted | 


by act of parliament ix. *650,, 65 1“. x. 436 

' Counſel heard as to reading the record of thoſe proceedings ix. *652— 
664* 

Tue record admitted to be proved and given in evidence ix. 664*%—668# 
Then the priſoner lord Lovat deſired to falſify the record, and to prove | 
dy witneſſes, that Mr. urray did not ſurrender himſelf within the time | 
_ preſcribed by the act of parliament ix. *669 | 


But bis lordſhip's counſe] were not. permitted to * this point 


Though perſon may have divers ſurnames, yet purchaſe by wither —_ 


Haley J. ſaid, that 25 Edw. III. ſtat. 2. was but a vecliration 10 the 

common law. ; 81 
*NAYLOR,. + AMES, 

Hus trial before a committee of the houſe of commons s for blaſpheiny, 

1656 | ii. 265 


* Report of the committee ii. 265 
2 mes Naylar's account of d | ii. 265 
-harged with perſonating our bleſſed Saviour ii. 265 


* A paper. Nay Ja the deſcription of our Saviour, as it was given to 
the ſenate of Rome by Pub. Lentulus, found upon him ii. 260 


— 670* | * His perſon not ave 4.4 that deſcription | ii. 266 
Nor that his ſurrender was not a ſurrgnder within the act x- #669 | * He aſſumes the titles due only to our Saviour i- 267, &c. 
Letter of lord Levat to him ix. 712 | * The committee reſolve, that he is guilty of the charge ii. 269 


The evidence of this witneſs objected to by ſeveral lords ix. 6 4 673 


Mr. Murray's evidence on 


* His followers, who were in cuſtody with him, give him divine worlhip 


This wirneſß is often Pagan by ſeveral lords ix. 672*, 735 678, ii. 270 
7679, 680* | As did many quakers who came to ſee him ii. 270 
The late judge Fefter' 1 opinion on the * Mr. Merroy's evidence. The houſe agree with the committeg ii. 270 

. Ap. Sentenced to be bored through the tongue, ahmed. "He... .nv/.fhds 272 

The odjectio to it anſwered by Pefter X. 188 Ap. Z *"Lord commiſſioner Whitlickes 8 LW. in the-houſe/of commons thereon 
| Tord'Z, Lovat' s trial in ix, vol. p. 678*, ſeems con- , uri, 44 4. 207, 7. 4. ii. 273 


X. 188. Ap. Ser ATT. AINDERS. 


tradifted by the Gazerte 
C:AS E.“ 


« MURRAY's 


e . 5A. N E 8 N #5 0h 


Aithority of owner of a '- to inforce his right by tranſportin "him 


| Reſolutions of the commons reſpeRing | 4 libel fo called x. 106. cut 8 En 1 Food 9777 . 3674 | See Laben $04 ER- 
| See OWEN WIL 14. | 
uur RAY-WILL 1 4 M, 'Solititor-General, ' ler ALEXANDER, | Archbiſhop.. of Fob See 
His we to lord Zovat's defence IOW. 735] 1 AMBRE. 
: Hivargumerit . attsinted perlbtt 0 hot a c NET 1 17 2. 3 E D. 7 AR B. dee POLE. Sir. "GEOFREY. 
. _  petent witneſs in treaſon _ | 2689 NE WC A 8 TL Duke of, 
_ His Ee on the proſecution of Owen the bookſeller” for rab f un grace” 8 Cingular, vote on the trial of her grace of Kingſton for bigamy 
| ray's caſe” x. 205. Ap. See MANSFIFELD Lord | ning is 256 
MUSEUM. 15 BRITISH MUSEUM, Hf © ma "NEW E NGLAND. Se QUELCH JOHN... 
« 5 2 1 E. 


o/ Banding mute, and refuſing his trial, condemned upon oY 2 . 
2 for 3 treaſons ii, 346 
Tae uniſhment for one anding mute, ne 15 
8 MUT I L AT ION. 

| Mucilaton is not . TA the Jaw of Need, FE! N Y 
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Ber uml for inceſt with her huſband's brother, and che murder of ae 


Is 1 no ſtate priſoner has any allowance made him from govern- 
men, and in caſe he hath not of his own, he muſſ live upon charit 
ot ſtarve; and if he hath, any known ſubſtance, be muſt expect 21 
ſqueezed out of a great part of it, or he will haus much worſe lodging 


-- than many a tolerable- dog-kennel of a kind good-natured country 


ſ{quire would make, be longed: with iroas, and uſed worſe than a dog 


6 Ap 
'N EW. * o e WiCHARB, 0 
n NEWT 0 N.:.. See GOLD] 7 3 1 
| oY . e ya EN W dene 
446 * 1 * 5 4 


Queen Anne's » proglamation Fa e HERS 3 v. 762 . 
Lord chief > ogg Seroggs cenſured the folly of the age in being fo fond of 
newſ „ is. Big. 


{papers See LIEELS. 
NEW. TRIALS rf 
Court will grant a new trial, where jurymen make- affidavies, that " 


buſband, by poiſonin Og 17655 K 6,1}; delure the High | 
. Courts if Fufticiary i in Eat 85 5 LY" 1; 200 91. 
10 88 againſt „ 5 9552 $55 ls Ln Is 4 
- _ *  Liſtofaflize eee 
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verdict was taken wrong by the judge and wiſtake ny recorded, aud 
ke! 25 * verdict MAP meant or . e in K. 406, e 
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 King/lon aflizes in Surry, March 12, 13, 1712-13, 11 Anne 1 
Motion to put off trial from abſence of witneſſes ix, 1 
| Maar being made that the abſent witneſſes were materia, court or- 
dered the trial to go on ix. 1 


WN 


ut not where two jurymen recant, after they have conſented, an 77 
in a general verdict according to their oath x. 407, 408. See JUR 
RIA. 

4 WILLIAM Earl of vii 1. See 
DERIWENTWATER Earl of. 

7 NOB I DFT "Fr , 0 

The kin may ſuperſede his writ to ennoble any one under the great 
ſeal, Ware the parliament ſits. viii. 60. See PEERAGE and 


PEERS. 
NOBLE, RICHARD, 
1 trial for the murder of John Sayer, and of Mary Sh for petty 
treaſon, and Mary Saliſbury for aiding and abetting the ſaid murder, at 


een's counſel alledge, that the prifoets endeayoured to procure wit- 
neſſes to perjure themſelves | IX. 1 
1 appearing ob ſome of the jurymen ſummoned had been tampered 
with, they were all ſet aſide, and a new jury ſworn * T, 4 
Noble challenged 20 of the jury, mrs. Sayer 35» and mrs. Saliſbury 20 
IX, 3 

Ma, moved that he might be tried ſeparately, his crime differing from 


thoſe of the other priſoners, but over-ruled IX. 3 
The evidence ix. 3 
Mrs. Sayer's defence ix. 4 
Mrs. Saliſbury's | ix. 5 
Mals defence | Ix, 5 
Witneſſes to the characters of the priſoners ix. 6 


. defires counſel to a point of law, viz. to the legality of the warrant, 
2 Mrs. Sayer was apprehended 8 
Hopes the court would therefore direct the jury to find a ſpecial n 

ix. 
rt dechare warrant legal ix. 6 
idence 2 up ROT 1 | 33 7 

Noble found guilty, the other priſoners not guilty | X- 9 

Court, on ä ordered Mrs. Sayer and ure Saliſbury to give bail for 

their appearance at any time within twelve months, to anſwer any other 


1 or appeal; Which they accordingly did, and were diſcharged 

YE K. 7 
Nuts motion in arreſt of judgment, which was over-ruled . 
His ſpeech previous to receiving ſentencne ix. 7 
Sentence paſſed, and execution ordered ix. 9 
His behaviour in gaol | ix. 9 
His ſpeech at execution ix. 


9 
The Jord chief juſtice Parker's reaſon for over-ruling Neble's motion in 
© arreſt of judgment, made upon the ground of having a miſ-trial, for 
that his crime was murder, and Mrs. Sayer's muy treaſon, cohfuted 
dx * , | ix. 10 


„ VO EI, the Honourable WILLIAM, 
IF-counſel for Francklin on trial for libel ix. 261 
is ſpeech in his favour | IX, 271 


— on lord Lovat's trial, reſpeRting the competency of a wit- 
nefs'who was attainted |  _ 50805 
His reply to lord Levat's defence ix. 742 

| 0 EL. WILLIAM, Juſtice of the "IF oo 
of opinion, that killing an officer attempting to arreſt by virtue of a 
Horrant ſealed before his name inſerted therein, was only man- ſlaugh- 


ter at moſt xX. 478 
2 NOL Y PROSEOUT. | 
Nulli proſequi entered by attorney general, on lord Gre $ proſecution for 
| uction ITY g iii. 344 
Bösen eO COMPOS MENTTS. 
Stat. r& 2. P. & M. c. 10. did juſtly repeal ſtat. 35 Hen. VIII. e. 20. 
Which puniſhed a man for Kenda, ough he became non campos mentis 
before execution 0 ng „Ii. 
No leit Juitly"did' frat. 25 Edw, III. & 5 Car. II. by the word! imagines en, 
alter in like point that law which was in uſe. till "then, concerning: <>. 
committing the 2 of 9980555 5 feb an ant being no better than 
aſt inanimatus ii, = A ARD. BAT, 1 
'C: LES.”.-BRADSH 5 75 5 27 Earl. I 
-NITY. LUNATIC. 177 MAN. 7 | 
a. NONJURING CLERU 
e of them, mr. Collier, mr. Cook, and mr. Snatt, proce ceded, a 


a againſt 
for publicly abſolving fir Williant Perkins and ſir John Fries d, at Tyburn, 


1696 8 e 2 5 AP," 
Biſhop Burnet's account of the affair | 3. Ap» 
An account * what” paſſed at the execution of Perm - Hind] | 


Cook: and: g. committed to "Netgetez cer kept out « of t 4 


Ele ee the abſolution eiven mem [nd ee 5 75 

A declaration of He archbiſhops 1 and biſhops concerning the behaviour 15 4. 
theſe'oler ns ä 4 * 

Cillier's * defence of the abſolution, FO by a declaration of 


Are ſeverely reprimanded by the court 


E N. 

The duke charges Mr. John Germaine viii. 9 
The ducheſs's anſwer viii. 9 
Her anſwer to the new charge viii, 10 
Charges the duke with adultery | viii. 10 
The witneſſes names | viii, 11 
Witneſſes examined, and counſel heard on both ſides viii. 12 
Depoſitions of the witneſſes read, and proceedings of the lords thereon 

viii. 13 


Obſervations upon the ſeveral evidences by her grace's friends viii. 13 
Evidence on behalf of the duchels, intimating a reconciliation _ viii. 23 


Bill thrown out viii. 25 
Brings his action againſt mr. Germaine in the King's-Bench vili. 27 
Defendant pleads not guilty within fix years | viii. 27 
7 54 s names viii. 27 

Damages laid 100, oool. | viii, 27 
Evidence for the duke Vili. 28 
Counſel for the defendant urge, no fact proved within the time of the 

declaration between the ducheſs and mr. Germaine viii. 32 


Witneſſes examined for the defendant, and againſt the credit of the duke's 
witneſſes viii. 32 
A letter from the duke to the ducheſs read in court viii. 35 
Lord chief juſtice ſums up the evidence, and declares matters before the 
tix years may be given in evidence, to explain ſome actions ſince, but 
to no other purpole viii. 35 
The jury next morning find for the plaintiff, with 100 marks, damages 
and coſts viii. 36 
viii. 36 
* NORFOLK, HENRY HOWARD, Duke of, 


* Proceedings in parliament upon the bill of divorce between him and 

his duchels, 1699, 12 W. III. v. 239 
* The bill of divorce v. 239 
* Complaint made to the houle, that the duke cannot get his witneſſes 


to attend v. at 
*The depoſitions of Zl-anor Vaneſs for the duke v. 24. 
* Depoſitions of Nicholas Haſier v. 245 
* Of William Bay! v. 251 
* Depolitions of of homes Hawkſwerth for the ducheſs V. 253 
* Depoſitions of John Peaceck V. 254 
* DDepoſitions of Frances Knight | v. 256 
* Depoſitions of Milliam White v. 258 
* Depolitions of Matthew Macdonald, and others | v. 200 
* The bill paſt the lords, and ſent down to the commons v. 265 
* The duchels's petition v. 266 
* 'The duke's caſe | v. 266 
* Biſhop Co/in's argument, whether adultery is a juſt cauſe of * 
„„ 
* The ducheſs's caſe v. 271 
* 'The bill read a ſecond time by the commons V. 274 
* Sir Thomas Powys's Ipeech for the ducheſs : V. 274 
* Mr. Dodd's ſpeech V. 277 
* Dr, Pinfeld's ſpeech on the ſame ſide V. 278 
Mr. ſerjcant J/right's ſpeech for the duke v. 279 
* Mr, Narthey on the ſame fide - V. 281 
* Mr, Oldjs's ſpeech for the duke V. 282 
* The ducheſs' s counſel reply - | v. 235 
* Mr. Northey opens the evidence Ve 203 
*The witneſſes examined V. 284 


* The ducheſs's counſel deſire to read the depoſitions taken before the 

lords, in order to prove that the witneſles contradict themſelves v. 285 
* Which being refuſed, they decline making any further defence v. 285 
* The bill is paſſed v. 286 


* NORFOLK, THOMAS HOWARD, Duke of, 
Lord high ſteward on the duke of Buckingham' 8 trial 0 wi; 5 
Again, on lord Dacres's trial Xi. 10 


7 e on queen Anne Bolyn's trial, and on 2 Ae her 


rother 40 
Again, on duke Northumberland's, eie Northampton's, and earl Ware 


wick's 


Proceedings againſt him for treaſon, Decenbar 1546, 7 Hai. Vill. | 


F xi. 17 
a os is committed ch als — alta xi, 16, 20 
Ev (dens of. witn ; Tok 362 5 a 21 1 a0, 18 
His g 25 ſeiged etw W 2 e ry 
| Heiis Seam to the Tower 1 "324 4-11 | Xi. 19 
ms letter CN es oP 11 01 walls bas omen 0 19. 
To the 10 | t e ra; u tage ** 
His ſubmiſſion pi an xi. ke 


| Eſca execution by the king's s death | "x, . 19, 20 

* His trial by commiſion the moth of * 1. 75 14 Elix. 

* Names f his. pee ae cad 35 | 

*The i wo Pie Log 9 2 kim Sin a deſi ign of marrying the queen of 
Scots; with aiding the earl of e and other rebels; with 

adhering to the queen's enemies, cor onding with the pope and king 
17 Spain, and promoting a foreign i 5 i. 83, 84. See vii, 1325 

e 


Fol. XI. (85:05 Th eee 


He is denied counſel, tnough = cites a precedent Yr it | 
W 64 biſiopy. SAP" B.R. 8 ** 2 Ab . Is required by the court 4 anſwer directly, whether he knew of the 
An ar 3 their behalf x. ht p.] queen of Scots making pretenſions to the crown of 1 i. 89 
deen NORFOLK, HENRY oh uſe of l Re pa. 049.4 221 
in e ou { A ano WY 64 fl gfe. n 1 AR J. 
; 8 mk the aue vs * 8 ST 100" Vit. 47 * Biſhop 1 5 ” en to the 8 dene vi WJ A NG 
P> ' ; { rhe b 1 n A letier from the duke to the earl of Murray real 95 
e e linen = Hg] 
"Reaſons offered to the lords on bebalf of this 3 * Vil, 2 o old prophecy given in evi e e ene een 
Civil lawyers heard, and the duke ordered to eon ks ha a ae he court denied to let the wimelles be examined viva voce J. 952.08 
ER os. perſon, time, and place” 4 70 The duke in his —_— Oe - the be viſkop of Ref ; vero as 


Wh. 


— 
8 * L 


ng A 0g 
M- 
7 * 1 
** 
* 
8 
4 


Ming a foreigner, Ke. particulatly as he was a gert, and might be made 


a priſoner in time of peace i. 102 
4 A title derived to the queen of Scots above the Conqueſt i. 106 
* The pope's depoſing power 1 106 


* Foreigners, bondmen, and perſons confeſſing themſelves guilty of trea 


ſon, may be witneſſes, if they do not ſtand indicted, outlawed, or at- 
. tainted "L114 
* Where the ſubjects of a e prince may be deemed enemies, though 
dhe prince be in amity with us i. 115 
* The crown entering into a war with any other nation; a ſufficient de- 


claration of their being enemies | Fane ap 7 
* 'The duk: is convicted i. 115 
1. ment is pronounced on him as a traitor „ „ 
* His ehav iour at execution i. 116 


NOR TOY 7 4 N E. 
Being mufthered; the queſtion was, how the came by — ae 
P 
Perſons tried at He tfard for her murder, and acquitted X, 5.25 Ap. 
An appeal brought, and they were convicted and executed; but confelled 
nothing x. 30, 31. AY 
a 0 Maynard ſtates the evidence X. 31. Ap. 


NORRIS, HENRY, 


Hoh Smeton, William Brereten, and fir Francis Hiton, their trials for 
high- treaſon, before commiſlioners of Oyer and Terminer, in May 1536, 


20 Hen. VIII. xi. 10, 12 
'Fhey were twice indicted ail 12 
Three pleaded not guilty i. 10 
Smetun confeffed he had know! the queen carnally three times xi. 11, 

I2, I 3, I4 
They are all found guilty | | xl. 12 
ee nt End Roa ; xi. 12 

one of them were quartered . 1.3 
Three were beheaded xi. 13 
Seton was hanged xi. 13 


NORTH, Sir FRAN C1 S. Lord Chief Juſtice of the Court of C. B. 


Direas the j jury on the trial of Reading, counſellor at law, for a miſde- 
- meanour, in endeayouring to itifle the king's evidence againſt the popiſh 
lords, by ſuborning the king's wieneſles, and bribing "them to retract 


their evidence ii. 827. dee COUNSEL. 
His charge to Raading's jury ii. 829 
Ordered to be impeached when chief juſtice li. 224. vii. 486 


Tells Stephen Colledge, that he muſt not call one witnefs to ditprove what 


another of his witneſſes has depoſed if. 373 
Tells the jury, that whoever imagine to depoſe or impriſon the king, are 
in law guilty of ;magining his dean ii. 406 
That if one witneſs proves an overt act of treaſon in county wherein pri- 
foner is indicted, and another witneſs proves another overt act of the | 
'fame treaſon in another county, theſe are two witneſſes, as the law re- 
quires, and ſufficient to ſupport the indictment iii. 407 
His ſpeech before (entence © iii. 408 
His conduct on Coliedge's trial condemned 
Publiſhed Colledge's trial 53 1w. 185 
Sir Fobn Hawles obſerved, that lord chief juſtice North would have de- 
| Ceived any man by his COUBLenaNce, who had not known his praQtice 
alt iv. 191 

His argument againſt the judgment in Barnaraifton and Soame viii. 721 
Examines captain B. dio, in his laſt ſickneſs, in the year 1680 viii. 400 
His narrative of it at the council-board | viii. 460 
His letter to fir Leonel: enkins, ſecretary of ſtate viii. 461 | 
His ſpeech, when lord keeper, to lord mayor and aldermen of London, on 
delivering their PE to his majeſty in council, relating to the guo 
eme, 1683 iv. 851. vil. 463 


N Q R FM, 0 @ IN 
Fa the indictment on the trial of C-liedge iii. 351 
H argument on chailenge to the freehold, againſt lord Ruſel, indicted 
aus tried for high-treaſon, in conſpiring the death of the king tit. 711 
His ſpeech before evidence, on the trial of Sacheverel and others, for a 
riot, in being unlawfully preſent at the election of a mayor, when they | | 
had no concern in the election ni. 951 
He | is examined before committee of lords, relative to the advifers and | 
© .prafecutors of the murders of lord Ruſel, colonel Sidney, fir Thomas 
Armſtrong, mr. Gorniſb, and others viii. 478 


NORTHAMPTON, WILLIAM. Marquis of. See MR. 
| THUMBERLAND, Duke of. 


N 02-5 A+ 8: 4 F--@, Ne 
The proceedings on the proſecution of a libel ſo called 
755 NORTHEY, EDV AR N, 


* Xi. 397 


| His: t for Godwin, at the fult of fir Edward Hales, for neglecting 
8 take the oaths of fupremacy and allegiance J. 686. 1 5 2 
Opens the evidence on trial of ary Butler, for 
His ſpeech for the duke of Norfo/t, on the ſecond l of the bit + 
the houſe of commons, fur a divorce v. 281 
Opens the evidence on the ſaid bil! v. 283 


"NORTHEY, Sir ED b, Attothey-General, | 
His ſpeech on the trial of Lindſay, for ny in e 9 France 


without licence i 21-1: 


His obſervations on the evidence for the queen, at the trial of wi 
informed againſt for a libel, for writing a Jt yr My 

\ -. called The Ob vater n 

8  Chacg es James ue, one of the defendant's ente, with joſtihn 4 


iv. 174, 175, 180 


V 5 


o 


” 


RE 


His trial at the 


11 * 


| His argurrent,” on motion in arreſt of judgment, againſt John Tutchn 
His reply _ F = 


His leech in the houſe. of peers, on trial of eat] Mintoun, 
treaſon, in being concerned in the rebellion 
His ſpeech on the trial of Francia, for treaſon 
He had been in and out of the office of attorne general ſo often, hy 
: Hungerford obſerved, he might eaſily be fe 
actual time of his being attorney- general - vi 
His behaviour towards Bernardi, a ſtate priſoner in Newgate for forty wot 


9 
impeacheu tor 


Vl, wi 53 
1. 62 


at mr. 
ed into a miſtake as to the 


x. 66, 69, 76. 
WORTHINGTON, ROBERT Eal * 5 
is N on the trial of lord Byron x. 619% 
His commiſſion of lord high ſte ward xX. 5175 


His addreſs to the noble priſoner previous to the evident; xX. 5105 

His. 19 8 me to him, on acqualating him with the verdict of the 
lord 

NORTHUMBERL AND, FOHN DUDLEY, * 

William Parr, marquis of Northampton, and John Dudley, earl of ax 
their trials for high-treafon, in the court of the lord high ſteward, 2 


Miſimin er, Aug u 18, 1 . Mary | X1, 
The 19817 h 152200 5 | 4 5 | 
| The duke aſſs two queſtions of the court | xi. 26 
| They are anſwered 5 xi. 26 
His defence ä | xi. 26 
All confeſs the indictment 5 xi. 26 
udgment pronounced xi. 26 
he duke requeſts ſeveral favours . xi. 26 
The marquis pleads ' , Xi. 26 
The earl requeſts that his debts may be 55 xi. 26 
They are brought to execution | xi. 26 
The duke makes a ſpeech 0 xi. 26 


Indictment for forging a promiſſory note of hag X, 95. * N 
ROBERT. HALES WILLIAM. KINNERSLEY THOMAS 
„„ ons ws Ys RR ls GIL ED 3 F 


Valeſs it be habitual, it is very difficult iv. 185 
T1 Cx 
Priſoner cannot inſiſt on any notice of trial ili. 343. 732. iv. 143. 


See xi. 6, 
NOTTINGHAM, HENEAGE FINCH, Earl of, Lord 
Chancellor, 
His ſpeech as lord ſteward, on earl Pembrote's trial, for mutder ii. 641 
His ſpeech before evidence, to lord Cornwallts, on his trial for murder 
ii, 225, See 1. 234 
His ſpeech to the priſoner previous to the examination of witneſſes ii. 725 
His charge to the peers ile 720 
He ſaid courts of juſtice protected counſel in the advice they gave their 
Eltents, and that they ought to be able to maintain it in Pn. 1 law 
Lord chafcellor Nottingham uſed to ſay, that counſel ſhould not 20 2 
if they would abet the guilt of their clients, rather than advocates for 
their innocence iii. 567. ix. 309 
He refuſes an Habeas Corpus to Jerke vii. 477. See DAVENTRY Lord. 
FINCH HENEAGE. © 
* NOTTINGHAM TOWN. 
K riot at an election there tried iii. 194. See. SACHEFEREL, 
WILLIAM, Eſq. ' 
| # The cafe of that corporation in 1684, ſtated TY: the late William Sacke, 
OV v. 978 
XO $ Fa 


44] 


jk to lend upon commiſſions fot — Vii. 119 
His e to the attorne 7 (lir Robert Heath) his lions, vii. vg 
NO 7. WILLIAM. — 


üg SER ASTIAN. * l 
AN. 

no NE e | 

Proceedings between his l bighneſs James 


on the writ of enquiry, 
duke of York, and the ſaid Oates, Fine 18, 1684, 36 Car. Il, iii. 987 
The high ſheriff preſent in court, and, its covered during the execut- 
ing the writ. Fifteen ſworn on the jury nn ili. 98 
*The writat large in EN 4 | iii. 380 
* The duke had e on the ſtatute 4 fende, ma nat. the words faid 
to have been ſpoken were, That the duke of go Was 2, . 
n. 
* The words proved to be Tpoken: at the biſhop of BYys table ili. 999 
* Other words proved to be ſpoken; at, that & the duke fired the city ;” 
that he was a ſon of a whore, and thauld never ſucceed | to the Nn 


Ke; 4 iii, 
* The chief juſtice Fefferie? 8 Cs on the evidence iii. 955 
Damages given by the jury, 106,000]. . 9 


ing*s- Bench bar, in Bafter-Termny the 8th of May 1685 


5 Coke, as to the power of the people, and declares 3 55 
Fute any man * maintains fuch ine 


1 Fac, II. upon an indictment of perjury iv. 1 
* The deſendant permitted to fit within the bar "IG, $ 
The 
1 5 . | 
OE 
* 4 1 


„ RN 


ax 2 6 
re SL 


> Wau WO Len one 


aa ae 4a a> 4» © 


| The having been on the grand jury, a good cauſe of challenge iv. 2 


Evidence of Oates's ſuborning and tampering with the witneſſes at the 


4 | | 42 N ny 2 1 
e appeals to the audience, that the court did not do him juſtice; for 


Says, | nl 
* 3 to God, as to the truth of his evidence of the plot iv. 53 
Moves he might not be kept in irons . 1 8 | iv. 53 

Ie has leave to withdraw before the evidence ſummed up iv. 54 

Mr. Finch, ſolicitor-general, ſums up the evidence iv. 54 


_ - > Jiament and the nation _ | iv. 58 
The chief-; uſtice's directions to the jury. iv. 58 

| # Takes notice that Oates was ſtyled the Saviour of the nation iv. bo 
'® Shews the improbability of Oarer's teſtimony iv. 63 


rome OE „ 
His trial at the King's-Benth bar, Ea/ter term, the gth of May, 1685 


1 Jar. II. upon another indictment for perjury iV. 66 
The indictment 1 „ 1 . iv. 66 
Mr. attorney-general (fir Robert Sawyer) opens the evidence iv. 71 


"# Evidence; that the defendant | 
= — Fih and 12th of Augu/l, and on the Iſt or 2d of September, 1678. 


Many witneſſes called to prove that mr. Jreland was out of London from 


the 3d of e to the 14th of September, 1678 iv. 72—89 
1 Ontes's bold behaviour towards the court iv. 79 
© # Several of the king's witneſſes proteſtants iv. 4 
* freland's execution reſpited V 
br. Tvidence of Heland's witneſſes being inſulted and threatened iv. oe 
* | | | iv. 89 


2 Oares's defence 
> and ny tied up to a point of time 1 . 89 


Outer witneſſes do not appear __ PAs.” in de 1 { 
* He inline king's Sends ought not to be indicted for N. 92 


* Says, if he had been a'withe(s in any other cauſe than the iſcoyery of 
tte popich plot, be had met with better uſage . 93 
- # Heis alloweck a week's time to move in afreſt of judgment iv. 94 
„ Withdraws before the evidence is ſummed uß . 94 
Mx. ſolicitor's reply to' Oat#'s defence 1 


Ie thevs that Oatz's evidence zgainſt Feland could not be true, even 


0 allowing him the latitude he contends fo in point of time IV. 94 
4 The reaſon why the proſecution was ſo Tong delayed“ ive 96 
#* The ſactious diſpoſition of the city of London iv. 9 


ee chief jufice's directions to the jury - 


tisfaction of the truth of what he had depoſed 


their opinions of him | 8 Iv, 40 
# Oates ſhews he had the thanks of the houſe of lords for diſcovering the 
lot ; | 1% Wo; 
Several of the judges examined iv. 40, 41 
* Mr. attorney-general replies to mr, Oates 11 | IV. 42 
# Oates's evidence againſt the queen and fir George IWateman, of a con- 
-\ ſpiracy to poiſon the ring 9 I. 43 
* His evidence againſt the earl of Cafllemarne iv. 44 


e ſhews how mr. Oates's witneſſes contradict himſelf and one another 


4 And how it came about, that Dates had once fuch credit with the par- 


CV 


Tbe court deny to bring up the priſoner's witneſſes, wo were in exe- 


eution for debt, in the K:ng's- Bench, cither by habeas corpus or rule of 


court; alledging it would be an eſcape iv. 2 
Te indictment N iv. 2 
The defendant's exceptions to it iv. 5 
1 He is told he moves them out of time | 1 : ts Iv. 5 
Sir Robert Sawyer, attorney-general, his ſpeech before evidence iv. 5 
Evidence of his former teſtimony iv. 7 


Lord Gerrard's evidence of Oates's being at St. Omers, when he ſwore 
be was in London iv. 21 
# A clergyman of the church of England, and about twenty other wit- 
geſſes depoſe to the ſame effect 5 iv. 22 
#. Oates ſays he is proſecuted to ſerve a turn ;—the court reſent it iv. 24 
Mr. Oates's defence 1 Je, 27 
le inſiſts his evidence ought not to be queſtioned or impeached, while 
the records of conviction remained in force, and unreverſed againſt the 
parties who were convicted on his evidence __ iv. 27 
#:Complains of being proſecuted ſo long after the ſuppoſed crime; eſpe- | 
» cially when the parliament and courts of juſtice had expreſled 1 0 ſa- 

a 4 v. 2 
The defendant's witneſſes, to prove he was in London in April 1678 
I | iv. 30 
# Earl of Devonſhire called as a witneſs for mr. Oates Iv. 38 
* Earl of Clare alſo examined by him ' 3 iv. 55 
# Earl of Hunting don called as a witneſs by him, who ſays, though the 
\ defendant was believed once in the houſe of lords, they had now altered 


* Oates objects, that thoſe who had been indicted on his evidence, and 
+ acquitted,. ought not to be admitted witneſſes againſt him | IV. 
# Inſinuates, that the deſign of proſecuting him was, to ſmother the po- 
piſh plot 1 5 „ 44 
# Oates's narrative, ſworn fo in the houſe of lords, produced as evidence 
againſt him Ee We iv. 47 
ke court refuſe the teſtimony of a perſoh who came to ſwear he had 
forſworn himſelf at a former trial iv. 47 


B The king's Counſel inſiſt, that this evidence was always admitted to | 


prove a ſubornation Iv. 47 
trial of the five eſuits 25 . y iv. 48 
4 Hearſay eviderice admitted to confirm another's teſtimony iv. 48 
Oates objects to the teſtimony of papiſts, as being parties in this cauſe 

1 iv. 50 


which he is reprimanded | 75 3 inn 4 5 : 
Inſiſts that a witneſs for the king cannot be indicted for pefjury iv. 52 
a it is the Proteſtant cauſe, and not him, they ſtrike at iv. 53 


iv. 56 


Iv. 65 
iv. 65 


{wore mr. {reland was in London between 


iv. 71 


that wittiefſes ought to be allowed a latitude in ſwearing, 


4 


92 


4 


* 


. 
þ 


1 


J 


J 


2 


| 


7 


| His firſt declaration before the iheriff- ubſfitute of Fra, 
.| His declaration before the ſh 


RG 
255 
Ho 


Lift of witnelles for 


| 


J 


Ki. 126. See BOLTON JOHN. CASTLE 


1 
* He intimates that the popiſh plot was a ſham, and the Rye-houſt and 


lord Rufel's plot the only true plot iv. 98 
* The reaſons that prevailed upon king Charles II. to permit Jreland to 


be executed — iv. 99 
* Of which the king repented iv..99 
* Oates is convicted | iv. 101 
* Moves for longer time to move in arreſt of judgment iv, 102 
* Delivers four exceptions to the indictment . IV. 102 


* An evidence for the king may be indicted at common law); but nut 
upon the ſtatute of perjury | iv. 102 
* If any part of the defendant's oath appear to be falſe, it will maintain 
the indictment for perjury . iv. 103 

* Perjury anciently puniſhed with death EY | iv. 103 
* At this day, it-is in the difcretion of the court to inflict what puniſh- 
ment they ſee fit, ſaving life and member iv. I04 
* Oates's ſevere and illegal ſentence iv. 104. 
Immediately after the Revolution, the houſe of commons reſolved, that 
the proſecution of Titus Oates, upon two indictments in the court of 
King i- Bench, was a deſign to ſtifle the popiſh plot, and that the verdicts 
given thereupon were corrupt, and the judgments crucl and illegal 
"I | | | | iv, 106 
Houſe of peers affirms the judgment againſt him, and thirteen lords enter 
their proteſts | 1 Sa viii. 474 
The two chief juſtices Holt and Poll:xf*n; and the chief baron Ai&yns, and 
ſi more judges, did ſolemnly deliver their opinion in the lords, and 
unanimouſly declare, that the judgments againſt him were barbarouſly 
inhuman and unchriſtian, and that there was no precedent to warrant 
the puniſhments of whipping and committing to priſon for life for the 

_ crime of perjury, which, however, was only one of his puniſhments ; 
and that they were againſt law and ancient practice, and therefore er- 
roneous and ought to be reverſed viii. 475. See iv. 166, 205. 

| „ EO ny | n. Pref, xii. 
There was an attempt to get the above judgments reverſed, but ſtill to 
continue Oates's diſability as a witneſs; but it did not ſucceed, only the 
houſe of lords addreſſed the king to grant Oates a pardon, which was 
accordingly done iv. 106. viii. 474, 475. Sce vii. 476, PETI- 


TIONS. 5 

| „„ IA > $. bb h 5 
* Whether any other authority but the parliament can impoſe an oath i. 546 
* Oaths enjoined by the canons, without authority of parliament i. £70 
* 2 oath of allegiance permitted to be taken to king Charles I. till his 

death . N 5 | beer ii. 
* A debate whether the privy counſellors, &c, take an oath at Glade >. 


tion of ſheriffs in the court of Exchequer vi. $02 
* The oath of a baron of the Exchequer vi. 193 
The oath of a maſter in Chancery ß P vi. 50 
Oath of the judges and king's counſel obſerved upon iv. 176 


' Hardſhip of the old Jaw, that witneſs could not be examined for priſoner 


on oath iv. 178, 181. See MORLEY THOMAS Lord vii. 424 
The religion of an oath is not tied to place or form, but receiyes is ob- 
ligation from the appeal therein to God iv. 194. vi. 738 
Oath of lord chancellor vi. 484, 596, 736 


The king may diſpenfe with the oaths of a privy councillot iv. F 
Of kifling the book > 3 08 4 Vi, +45 
Cuſlom-hauſe oaths cenſured ; Vi, 738 
Indictment for not taking the oaths _. Vi. 11. ad. 
Oath to be adminiſtered to a witneſs upon a vorre dire ix. *639 


; Oath againſt oath determines nothing, unleſs of ſuperior weight and credit 


1 ä | 5 x. 407. n. 

In France and other countries the very 27 the hand is 2 2 
INE ROGER. Earl of 
CROOK FOHN. GREY ISAAC. HALES Sir ED ARD. 


IV: 3907. 


Act of parliament inflicting penalty for ſecond offence, inditment muſt 
reciĩte record of firſt conviction, which muſt be proved, but matter 


The court offer the jury ſome refreſhment be fore they go from the bar 


thereof ſhall never be re- examined 1 x. 437 
ne. AGISEER. OE, ; | 
Proceedings againſt him for high-treaſon, at Glaſgow, 1615 ., vii 9 


Confeſſes himſelf a Jefuit, and is examined concerning the power of t e 


pope. over his. majeſt | TL OMe vii. 96 
Arrraigned before commiſſioners for that purpoſe vii. 96 
The indictment 8 þ be.) | vii. 97 

| Proteſts againſt the commiſſioners  , : „ % 
Refuſes to anſwer their queſtions, or, acknowledge them as judges vii. 100 
The archbiſhop of Glaſgotb's ſpeech to the jur 1 vii. 100 
Found guilty, and ſentenced to be hanged and quartered vii. 101 
Account of his execution i VI 06 1 


a $i WW, 7 
0.6 ALL FAN ron whe th 

His trial for inceſt with his brother's wife, and aſſiſting in poiſoning him, 
Auguſt 1765, 15 Ges, UNI before the High Court of Pufliciary in Scot... 

an r . . | 
Indiment againſt him | | 
Liſt of aſſize or jury returned 
'Witneſles for the pfoſeeutoe e 
Writings,adduced in eyidence for the proſecutor 
Names of advocates for and ugainſt the panne! 
Counſel for and gains him . 


Lg 


Several caſes cite . 
His petition for removing Anne Clark + 
Ordered „„ 
The jury or pannel's names „ 
Several witneſſes exainiged againſt him 


His ſecond declaration 


beriff- ſubilitute of Edinburgh | |  * ® 
* the pan 1 % 7 | 4 


' - > there muſt be a motion to make it a rule of court 
 # ORDERS, HOLY. See PLOT POPISH i. Sor, 993 


* N D 


1 


N atory Na ES 3 K. 310812 

Verdict of affe W X. $13 

Minutes of pleadings upon the verdict xͥ. 51 
Minutes of pleadings for both pannels xX. 514—51¹ 
nome for the proſecutor | X. 516 
Tnterlocutor thereon X. 517 
Sentence againſt him X. 518 


Proceedings laid before his majeſty and the privy-counci), with mr. 

M*Carty's opinion thereon . x. 518 

Is executed, with his ſpeech at the gallows denying the fact x. 519, 520 
| | 2K £2, - Colonel, 

One of the regicides, ſeized at Delft, and brought to England, his trial 

k | . viii. 370 

His behaviour after ſentence 


His ſpeech at his execution - viit. 376 
*OLDCASTLE, Sir FOHN, Lord COBHAM, . 
* Accuſed of hereſy, anno 1413, 1 Hen. V. i. 36 


* Application made to the king for his concurrence, before proceſs was 
iſſued againſt him 2 1. 37 
* The king examines him himſelf, and then leaves him to be proceeded 


Any words or actions which diſcover a deſign againſt the 
| * Levying war an overt- act of compaſſing the king's death 
If any one overt-aCt laid in the indictment be proved, it maintains nn 


© ti 
One witneſs proving an overt-a&t in the county where the 


viii. 371 | 


3 


Sir FERPIS, FRANKLIN, MONSON Sir 
SOMERSET Earl and Counteſs, 
for poiſoning him. 


THOM 
TURNER, and WESTON 


FOUVER TACT... 


perſon of th 
208, 817, 1055 
I. 593, 658 

ll, 16 


prince are overt- acts of high treaſon i. 101. iti, 87, 


indi ment 314. ii 
1 ] indictment 
is found, and another witneſs proving another overt-act in anoth 
county, are two witneſſes ſuch as the law requires in treaſon ji 57 
. d 0's 2 . F 0 
Ii. 204, 366. iv. 640, 65 


* A conſult with traitors, an overt- act of treaſon iv. 68 


* A 3 to levy war againſt the king directly, an overt. ad of ae 


aſſing the king's death WA W. va. 
* But a conſpiracy to levy war, which by conſtruction on rd 3 
the king, is not an overt- act of compaſſing the king's death iii. 713. iv. 6 
* The ſame overt- act laid to prove the treaſon of àdherin wy 


t ing g 
inſt by the archbiſhop ox i. 37 enemies, as to prove the compaſſing the king's death FI My IT 
* Whocites him, and afterwards excommunicates him for contumacy | * Whatever manifeſts a treaſonable intention is an overt-act of rakes 
l FT | i. 37 - 2 x 
* His confeſſion of faith 1, 38 * Meeting and conſulting to levy war, or to procure the — 9 s 0 


1. 
He challenges any man to fight with him in defence of his faith i. 39 
* He is arreſted in the king's preſence i. 3 
* His examination before the archbiſhop in the Chapter-Houſe of St. Paul's 

3 
* He is examined to four points: iſt, concerning tranſubſtantiation; 


2d, penance; 3d, the authority of the church; 4th, pilgrimages i. 41 


* His anſwers | 1. 44, &c. 
* His ſentence, to be ha ged and burnt I. 46 
* His abjuration counterfeited i 


* 4 
* By an act of parliament it is made capital to read the Bible in Eels 
and the offenders to be condemned as hereticks and traitors, and ſuffer 
and forfeit according! | i. 49 
* Such hereticks excluded the benefit of ſanctuary, by another act i. 49 
* Whereupon thoſe of ſir John Oldea/?le's perſuaſion are rigorouſly proſe- 
cuted, and multitudes fled into foreign countries i. 49 
* Sir John Oldca/tle eſcapes out of the Vier, and flies into Hales i. 49 
* Before he got there, narrowly eſcaped being taken at an huſbandman's 
near St. Albans i. 49 
Divers of his men taken; and ſome of his books, in which the images 
and paintings were disfigured i. 49 
* Sir Roger Acton, maſter Browne, fir Jobn Beverly, and thirty-ſix more, 
condemned on the above-ſaid acts, and hanged as traitors, and afterwards 
burnt as hereticks nh 1..49 
* Sir 2 Oldegſile delivered up by the lord Powrs, and again impriſoned, 
condemned, and cruelly executed, 1418, 6 Hen. V. 


i. 4 
* The proceedings againſt fir Fobn Oldegſile, taken from the records 5. 


Lambeth, in Latin and Engliſo i. 50 
* His anſwer to the four articles exhibited againſt him i. 53 
The ſenſe of the church as to thoſe articles i. 55 
The record of his outlawry for treaſon FEE 

OLDIS HE. Doctor. See GOLDING. | 
2 OLLIBEAR, Mr. LE 
Of counſel for Harris on proſecution for a libel ii. 1038 
| ONE BT. Major 70 HN, . 


His trial at the ſeſſions- houſe in the Old Bailey, March, 1725-6, for mur- 


der N ix. 14 
The indictment. &*E ix. 14 
The evidence e ix. 14 

ury find a ſpecial verdi& ix. 16 
Fenor of the ſpecial verdicrt ix. 17, 19 
'The ſpecial verdi argued at the inſtance of the priſoner ix. 17 
Serjcant Darnal/'s argument for the king | | I. 7 
Serjeant Eyre's for defendant _ | ix. 18 
Serjeant DarnalP's replication ix. 18 
Argued before all the judges of England ix. 18 


Lord chief juſtice Raymond's argument, on delivering the reſolution of the 

. judges f | 8 ix. 18 
The priſoner found guilty of murder | | IX. 24 
During the four day rule tor judgment, demiſe of king Geo. I. happened; 
however, Geo. II. ordered the — to take its courſe ix. 25 
| Priſoner deftroys himſelf with a penknife | IX. 25 
Some account of him . | 

| ONSL'OW, ARTHUR, © 

His caſe on an appeal brought againſt him by fir Nicholas Stoughton, during 

the time of parliament See FA Sir FOHN. | 

2 eL 'DENZ TL; | 
His caſe on a falſe return „„ „F Wa 
NE O IW, Lord. See ARNOLD EDIVARD. © 

3 „ OPENING COUNSTTI. Wee 
King's counſel opens the proceedings on the trials of peers, except upon 
* chment flom the commons. See COUNSEL, KING 
COUNSEL. E N "ht 
1 S. | 
A priſoner offers to put himſelf upon this trial : 


oo ore OO DLRS OF COURT” 
If it. becomes . neceſſary to enforce the order of à judge by attachment, 


| „ OR DIN ART 
 #OFBRBURY, su fut, bes ag mn 


* * 2 4 
* + A ett £ 5 
e i . 4% 
* n 2 : 
; #, dat w+4 3 5 * 


223 , 
© * * 
"4 


9 | All meetings and agreements to riſe and ſeize the king's gu 


| given.in evidence 


' Priſoner allowed to be within the benefit of the proviſo in th 


Outlawry to be reverſed if party beyond ſea when pronounced 


Quæie, whether the particular judgment of treaſon ſhould be given 


| Defendant in execution upon an outlawry, after conviction 


The reſolutions o 
The information, wherein the whole caſe is ſer fox 
A miſnomer therein 5 
Names of the counſel for the proſecution 


Mr. Yorke (afterwards lord chancellor) opened 
Mr. attorney-general (afterwards lord chief juſlice Ryder) 


The evidence of the publication | X. 205. Ap. 
Mr. ſolicitor-general (now lord chief juſtice, earl Mansfield) his tpeech 


The attorney-general's reply Wh | 
Lee, chief 2 B. R. ſummed up the evidence 


ix. 25 | The jury find defendant not guilty at which there was a prodigious ſhout 


ag: "Wa "*#OWE NS, ABEL v. 287, 297. .See-KIDD, & J. | 
* OXFORD, Earl of v. 3377 See "PORTLAND Earl of, & al. 


Proceedings againſt him, on an impeachment for hi 


| ii. 862 
The trial by ordea/ was a much more advantageous trial for the ſuſpected, 
_ «than. what was practiſed in the latter part of Car. II.'s reign ' "iv. 178 


xi. 333 


invaded, overt- acts of compaſſing the king's death Iv. 772. v. 88 


ard, are plain 
vii. 497 
ix. 550, $51.n. x. 580. See TRE SON; 
: 51. n. See ) 

o fL WR wore 
Armſtrong's caſe on outlawry declared a precedent not fit to be followed 
* 983. n. 
outlawry, though eſcaped out of priſon and retaken in Erglnd . 
mitted to prove himſelf beyond ſea at time of outlawry, which he did 
and his - outlawry wes reverſed, he admitted to trial, ed 


overt- acts of treaſon | 
Overt- acts not laid, tending direQly to the proof of overt- acts laid 


and acquitted 
iii. 983. N. 


Court put a ſtrained ſenſe on the ſtatute of outlawry in Armſtrong's Cale, in 


order to deprive Armſtrong of his trial iii. 985. n. See viii, 469, 470 


Reaſon of making ſtat. 6 Edw. VI. whereby it is no error that nity — 
beyond ſea at time of pronouncing outlawry-in treaſon iv. 198 
A record of outlawry for treaſon vi. 4. 2 


A general pardon good for outlawries againſt all perſons, but the party at 


whoſe ſuit vii. 
againit 
x. 204. n. 


e | | 4 for a miſde- 
meanour, in crown proſecutions, cannot be admitted to bail, without the 


conſent of the attorney-general | Xi, 22 


an outlaw for treaſon, or only execution generally awarded 


| Outlawr though a very important part of the law, is but Wale ander 


2 Y FAMES iii. 04.2. OF Tr 0 
* PARDON. WILKES JOAN? iii. 943. OKEY JOHN. 
„ 6H. M6: 


His trial for printing a libel called, . The Caſe of Alexander Murray, Eſq.” 


at Guildhall, 707 6, 1752, 25 Geo, II. 


the commons reſpecting the libel _ X. 196. Ap. 


x. 196. Ap. 
th at large x. 197. Ap. 
x. 197. n. Ap. 


Names of the defendant's counſel = — 4 
Names of the ſpecial jur „ — 8 


x. 204. Ap. 
ſpoke next 
X. 204. Ap. 


"IN IR TE: 2 N x. 205. Ap. 
Mr. Ford, his ſpeech, arguments, and defence of Owen x. ST = 
Evidence for defendant Nat x. 207. AP- 


Mr. Pratt (late lord chancellor, and preſent lord Camden), his ſpeech, ar- 


guments, and defence of Owen x. 20. Ap. 


F X. 208. Ap. 
x. 208. Ap. 


* 


x. 208. Ap. 


The jury having miſtakingly faid * guilty” at firſt, the attorney- general 


artfully aſked them a leading queſtion, \ which they refuſed to anſwer 


X. 208. Ap. 


And was deſirous of aſking them more queſtions, but the judge would not 


permit it 208. Ap. 


* OXFORD and MOR 


MER, ROBERT Earl.of, 
h=treaſon, and other 


high crimes and miſdemeanours, June 24, 17 . . 1 
* Lord bi h ſteward's ie yn | ns 3 25 5 Eo WI * 
The articles e him read, being ſixteen in number vi. 103 X 
*The articles of high-treaſunn „nia 
* Six additional articles AR Mes Ft i vi. 126 
*The tarl's anſwer  . _-- | yh of je | 
* His anſwer to the articles of high · treaſun vi. 132, £33 
The cloſe of the earl's anſwer r 5 * 143 
* The commons replica tion 4.4 2 147 
Mr. Hampden opens the articles 5 ,-* 909; 2 
9 5 9 r 1 


„ 
„ 


+ hg 


— 


* 
„ 


! 5 Lys = 5 N : 
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v5 ' Thomas-Armſirong + 
Paper delivered by Anderton to ſheriff's 


There is no proceſs againſt papers in civil cauſes 


Copy of paper delivered to ſheriff by lord Lovat 
Account of paper found in the pocket of Lawrence Hill at his execution, 


* PAPILLON, THOMAS, Eſq. 


1 . ' 


5 Articles entered into b 


= VE. pardon does not 1 one © outlawed for felony to 1 * 


e 


The lords inſiſt that . be given on the articles of high; treaſon, 
beſote they proceed upon the articles of high crimes and miſdemeanours 


Vi. 1-0 
* + The commons reafons / proceeding i in their own Method TY 51 
# The lords reaſons for their reſolution Vi. 152 


After ſome meſlages, the lords adhere to their refolurions, and the com- 
mons to theirs vi. 154 
The commons not appearing, the lords diſmiſs the impeachment, and 
diſchar e the earl vi. 156 
AO D UNIVERSITY. See MAGDALEN COLLEGE, 
OTR ‚· N TERMINER.. 
The. difference ES this court and the H. 20 Court of Juſtice, in the 
time of the Uſurpation li. 87 
Sir John Hawles dared ſay, there had been more men deſtroyed by the irre- 
gular judgments of commiſſioners of Oyer and wot, than by all the 
"aa of en, legal or illegal v. 97 


p. 


PAGE, FRANCIS, 


* 


Ordered! into cuſtody for a'breach of privilege, in the caſe of the Ayleſbury- 


viii. 
viii. 


132 
158 


men 
His argument on their praying a habeas corpus 
PAGE, Sir FRANCIS, Juſtice B. R. 


gums up the evidence to the jury on Huggins's trial, for murder ix. 133 
And on Bambridge's trial for ſame offence ix. 150 
Sums up the evidence :gainſt Hales for forgery Xx. 115 


ele Sir 70 HM, 
His char e againſt the biſhop of Worcefler 
2 PAL A CE. 
Fg of puniſhment for ſtriking in the king's palace xi. 16 
PAL ME R, dir FEFFERY, Attorney- B., See MORLEY 
THOMAS Lord vii. 424. 
« PAL MER, ROGER, Eſq. See CASTLEMAINE Fart of. 
| PAL ME R, Sir THO oth Lf and Sir JOHN. 


viii. 82 


| Called over, and defaulters marked, before the priſoner was put upon his 


R ix. 550. See See COOK Crs" 728 to 733. "JURY. 
ng on paper ſaid to on been delivered by lord Rufſel to ſheriff at 
> His execution _. 
Sir Bartholomew Shower was of opinion, it was no anſwer to the material 
part of the evidence on that nobleman's trial viii. 465 
'Copy of paper delivered by lady Armſtrong to lord keeper North, lord chief 
juſtice Jefferies, and the attorney general, on behalf of her huſband, 
viii. 470 

iii. 397, 398. viii. 471 
viii. 72 

Seizure of papers illegal iv. 174, 175 
Papers found in accuſed party's cuſtody, read in evidence as overt-ats of 
the treaſons they were charged with xX. 77. n. 
Copy of part of a paper Ashton left in a friend's hand viii. 482 
Of all ſorts of evidence, the finding of papers in a perſon's poſſeſſion is the 
weakeſt iv. 182 
xi. 323. See EN- 


Kk. 196. Ap. 


Paper delivered by fir Th:masto ſheriffs 


TICK JOHN. 


relative to the murder of ſir Edmondbury Godfrey viii. 441 


Account of the papers delivered to the oel ace by Fluher, one 2 the 
f execution. | 55 | 


\Scatch rebels, in 1746, at the place o 
iii. ok See PRI. GHARD 


"gn 
1 8 N hy 
not hs be Genie even on oath . 


ſhew how he · was ordained 115 
The five popiſh lords were, Wilan earl Powir, Wi lliam viſcount Staffo 
. Henry catl Arundel of Wardour, William lord Petre, and Jobn lard Bt: 
iii. 102 
PLP bookſeller convicted of publiſhing a libel, ſhewn compaſſion and 
mercy. : | lit. 420, vii. 483 
The evil conſequences hey Fol the judges being papiſts in the 1.5 of 
2827 18 8 See PLOT POPISH ii. 801. 


A pardon muſt have expres words, nd cannot be by implication or in- 
ag ference 781 HW. -, 1. 227. li. 350 
* A pardon of life only i. 367 
military officers cannot amount to a pardon, or 

dind the civil power ot erwiſe than in honour 


ii. 14 · 
+ TULATION. | 
Where one pleads a pardon that has exceptionsjn it, he muſt tbew that 
he is not excepted | / | 562 
* Where one ought in honour to have · his pardon, though the * or 


magiſtrate engagi 10 for it, had not the power of ardoning ii. 630, 636 
l 


* The = held, that a pardon. could 82 be pleaded i in bar to an im- 


li. 73%; fi- 243 


* ns ted diſcharged on the king” D wit declaring their innocence 


. 4 li. 7 0 
* A perde will not reſtore one en of perjury to his credit; 4 2 
| -* hall have an action againſt any one who upbraids him with wo crime 


* Ufreryrards v 44. 47 


9 * * 2 WG * 5 | P22 F 


— 


ii. 87 6 
804. iii. 39 


viii. 404 | 


ficient ta ſhew that party exerciſed office of prieſt, mid not neceſſary 1 to 


See CAPI- + | 


He did not prove; ow ſettin 2275 ſtate Pee in the pflloryx 


eredit; but a felon admitted to his clergy is purged, and reſtored to his 

credit Hi. 35, 40. iv. 139, 149 
* One convicted of felony is, by the king's pardon, or a ſtatute pardon, 
reftored to his credit; but one who is attainted of felony, &c. neither 
the king's partlon nor a ſtatute-pardon will reſtore either to blood or 
credit, without ſpecial words iv. 682 
The king might pardon the burning in the hand in an appeal v. 168 
What a convict is reſtored to, on his purgation or pardon v. 171 
One pardoned in Scot/and has no benefit of it in England v. 10, &c. 
Whether, if a man pleads a defective pardon, he may pleud ones or 
whether ſuch a plea is fatal ? 754 
Whether an admiral's commiſſion does not amount to a pardon in . 

if not in law i. 227 
Bacon told ſir Malter Raleigh he had a ſufficient pardon j. 227, 228 
Motives that induced king James I. to grant earl and counteſs of Somerſet 

their pardon, for being *acceflarics to the murder of fir Thomas Overbury, 


* + X + 


by poiſon i. 357 369 
The counteſs of Somerſet s pardon f i. 367 
The carl of Somer/et's pardon 1. 369 
A pardon cannot be without the broad ſeal 350 


Copy of a pardon ji. 738. vi. bg Ap. 


No pardon under the great ſeal can diſcharge a judgment obtained upon 


the impeachment of the commons iv. 167. vi. 4 
Pardon takes away the guilt as well as the puniſhment iv.»681. vi, 703. 
" 4&, 6 
Pardon under great ſeal equal to pardon by act of parliament © lv. a, 
Pardon for a miſdemeanour only, may be pleaded without woe "going to 
the bar, or kneeling . 09. n. 
Of pardon for murder Ix. 02: 
Petition to the lords juſtices in his majeſty's abſence, by an infant, for par- 
don of murder ix. 539 
The firſt act of parliament for a general pardon, which had a clauſe to 
enable the party to avail himſelt of the pardon on the general iſſue, 
without ſpecially pleading the ſame, that mr. juſtice Fofler had ever met 
with, was the act of oblivion, 12 Car. II. chap. 11, and all ſuch acts 
ſince that time have had clauſes to the ſame purport IX, 584. n. 
Convict of murder having the king's pardon, allowed a ſega! witneſs, tho” 
not burnt in the hand” 76. Ap. n. 
Pardons by ſtatute, how to be taken advantage of ix. 583 584. See 
KNEFET Sir EDMUND. 
„%% AND CHILD. 
Child's curſing his father a Capital offence in Scotland iv. 293 
Lucius Junius Brutus fat as judge, and condemned his own ſons as traitors 
to their country, and cauſed their heads to be {truck off in his preſence 
Ix. 296 
His memorable ſaying upon that great occaſion ix. 406 
Extraordinary affliction of a parent for the loſs of a child who came to an 
untimely end ix. 66 
If a parent be provoked to a degree of paſſion, by ſome miſcarriage of the 
child, and ſhall correct with a moderate weapon, and by chance 
give an unlucky blow, ſo as to kill him, it is but miſadyenture; but if 
the parent uſes an improper inſtrument in the correction, then if he 
kills the child, it is murder . 
A parent hoped, by ſending his ſon into the rebellion to join the Pretender, 
and remaining at home himſelf, he might be rewarded by his ſon's ſer- 
vices, if ſucceſsful, or his ſon alone be the ſufferer, if the "> 6k 
failed IX, 
Inſtance, from the Roman hiſtory, of a father being conſidered aa Bene 
ſary to 8 committed by his ſon, though he never ſpoke to or ſaw 
bim See PARRICIDE. PETIT TREASON, 
PARHAM, Sir 25 1 ARD. See MARKHAM Sir GRIFFIN, 
PARKER, Sir THOMAS, Queen's Serjeant at Law, 
His argument, on motion in arreſt of "judgment againſt Tutchin, for pub- 
liſhing «+ The Obſcrvators® © | v. 562 
His argument in maintenance of the fourth article, in the impeachme 
exhibited by the commons to the lords 5 Rai doctor Sacheverel for ſe- 


dition | 3 ey Ws bgo 
His reply to defence of fourth article | 819 
PARKER, THOMAS Lord, ble ne 9. 5, 
Sums up the evidence on the trial of Dammavee ili. 243 
Sums up the evidence on the trial of ale , Wo | viii, 282 
Sums up the evidence on the trial of Millis wh 265 


'His argument in the Prince” s cale _ {xi 200, 2 00 
His opmion 00, 302. See x. 7265 „ NOBLE FOE 205 
PARKER, 72017 S, Earl MACCLE NLB, Led Chance 
His ſpeech 'of thanks of the houſe to the lords of the committee, on. the pro- 
ceedings in patliament againſt the biſhop of Rocher, 1. 390 


*. 15 Ap · 


th «© Fre Fu i of ote:3 Se 
Opens the formation 1 — t Franchlin © ix. 25 ex. 165. | 
Pens de 5, Sir „ Ei ee. 
* His trial for hig * 8 n promoting an Wade * Abellon and 
1 e aflaſination of the king's perſon, 24 24 Merc, by oY 

| 8 a | 
* The court of opinion the priſ6ner" ought'to have his plate! ind oF 
ſubſiſt him ea 
* 'THe court deny to put off the trial on N of the abſence, of ma- 
1. 


terial witneſs; without an oath made 0 I, 537 
* Sir Thomas Trevor, attorney: general, opens the evidence * N 1 633 
* Porter's evidence, that He agreed to invite King James oer Iv. 636 
* And engaged in the afſafination Per Iv. ed . 


* Sit George Bardlay Foncetned in the. alfaſhnatioeonn 


on — of a quantity” of "atms found in Ke Willi lam's, + hs 382 the” 


ountr iv, 6 
2 5 ir J. Hrula, 1 E. reply” Iv. 652 
r * 


„Lecter juſtice's dire ckions 


8 


3 1 
* 


The diſtinction 


"In full parliament the lord ſteward has a yore i, 23 
The parliament that paſſed the ſtatute of treaſons 25 Edi, III. was called * 


«7 
- 


= 
* 


.*._ "The bleſſed Parliament ip v. 432> Vie 74 
Whether it be an high crime and miſdemeanour to diſſent 1 . 


© Fs 25 
+ IE 

* : n 
o 74 


9 eg we, _ OY. 
The parliament is a ſupreme court of Cher, and the proper ſubject of their 


oy 
* 
N 
* = 


\ a g 5 N 
| I N 


| iv. 655 
* The priſoner is convicted | | iv. 658 
* Sentence paſſed on ſir Fobn Freind and fir Niliam Pariyns iv. 659 
* Their dying ſpeeches iv. 660. See x. 43. Ap. PORTER Captain 


GEORGE. | | 
v4 . * PARLIAME NT | 
* Grant a commiſſion. for ordering and diſpoſing publick affairs, to cer- 
tain great men, with extraordinary powers WOES i. 3 
* Some of the king's miniſters adviſe him againſt it; which is made an 
article of treaſon againſt them Ff 8 
* The lords adjudge an accuſation to be good, after it had been declared 
by the judges not to be according to civil and common Jaw 1. 11 
* Orders of parliament determine with the ſeſſions 11. 210 749 
* For treaſon, felony, or breach of the peace, there is no privilege of par- 
liament 6 "0 1 
*The long parliament held to be diſſolved by the death of king Charles 
the firſt, notwithſtanding the act that it ſhould not be difſolyed but 
oy their own conſent | | | ii. 444 
* Whether the power of the parliament, as to declaratory treaſons, be not 
taken away by 1 Mar. &c. | i. 760. ii. 565 
* Trifertor courts may judge of privilege of parliament, where it is inci- 
dent to a ſuit the court is poſſeſſed of; but not of mattets ariſing ori- 
-  ginally in parliament © +... Me 020 
* Appeals, writs of error, and impeachments, are not to be begun de novo 
on calling a new. parliament; but they remain in the ſame ſtate they 
were at the diſſolution of the old | il. 747 
* But inferior courts may grant execution in the vacancy of parliaments, 
notwithſtanding ee or writs of error lodged in the houſe of 750 
10 Il. 74 


* Counſel may not argue concerning the law and courſe of parliaments | 


iii, 208 


* 1 . * 


BOM. + ei 1 vi. 426, 632 
* The power of declaring new treaſons was lodged in the houſe of lords 
dy 25 Edw. III. and could only be uſed when matters of difficulty 
were brought before them from inferior. courts _ 14:1 Ne $40 
* Whether it be juſt in the parliament to take away a man's Iiſe by bill 
of attainder, on leſs evidence than the law of the land requires in infe- 
nn 
* Whether the convention acted conſonant to the laws of this kingdom, 
when they declared the throne yacant on king James's abdication? Or 
_ whether they went upon that principle, that the people, on any great 
emergency, might conſtitute a new government for their preſervation { 
W 5 „ 
* That may be legal evidence in parliament which is not ſo in the courts 
of A org . ena „ 
The judgment againſt lord chancellor Pele, earl of Suffolk, and lord chief 
Þ ice Treſilian reverſed. in the parliament of 21 Rich. II. but this par- 
_ liament declared to be held by force in parliament rolls of i Hen, IV. 
and is therefore entirely repealed by ſtat. 1 Hen. IV. chap. 3. 
_ parliament of 21 Rich, 33 
prafit of the realm, by flat. 1 Hen. IV. chap. 4. i. 15, n. 
Peer may be tried by commiſſion, during prorogation of parliament 
3 2 c Ii. 164. . 725. iv. 212 
The petition of both houſes of parliament on behalf of fir W a 


and the 


Court of R. B. may examine parliamentary matters 
Of che trial of a peer, in full parliament l. 641. iii, 101. iv. 233 


ii. 422 


Whether order of parlament of any force after prorogation or dic ution 
| | | 9 |. could minifters have to corrupt the 11TERPRETSRS of the Jaws, if the 


any thing treaſon which is not ſo already by 


* 
- 


Parliament cannot declare 
"me Nature in belong” J. 
| 3 55 times the parliaments have practiſed, and it is neceſſarily incident to 
All ſupreme powers in all ee to enact extrayagant crimes to 
be greater than by the eſtabliſhed Jaw they are declazed to be, but not by 
_ virtue of the clauſe in ſtat, Gau, III. iv. 172, 173 
It was not injuſtice in the parliament of 2 and. 3 P. and AH. to enact, that 
Smith and others, who were ſuppoſed to be guilty, as accefſaries to a 
barbarous murder, and were equally, if not more guilty than the prin- 
ipal; that if they ſhould be found guilty as acceſſaries, they ſhould 
not have their clergy ae oe os La > 4 i 
To enact a fadt after committed, to be a crime, which when done was 
%%% oi Toro ⁵ ᷣͤ Cobh ray 
ween the proceedings in the-court of the high ſteward, 
___and that before the king in parliament iy. 214. x, 209. Ap. 
The judges declare, that at the trial of * in parliament the houſe 
may, and often has adjourned, becauſe there the lords are judges 


LENS nh. „F eres tr ͤ —t‚tͤ ꝓ rs vt nen iy. 232 
At a trial in full parliament, the lorde cannot conſult the judges in the 


» 


F 


_  , priſoner's abſence ; but they may aſk rn Reward in 


his abſence, and he may withdraw with them iv. 233 


from the reſblution of both houſes of parliament 


Oyet is ſuch for which right cannot..ocherwiſe be had, and to. 
+. deat with delinquents too bigh for ordinary courts ates ar vi. 


* 
ee, 


vi. 763 
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and approved of, for the honour aud 


— 


U. 817 


— 


| PARR WILLIAM. See NORTHAMPTON Marquis of. 


1 


ſir Francis Gudiois and fir John Part-ſcue, ordered to be printed by the 


| houſe 


Vit, H 


Concerning the grievances of the ſubject. in billeting foldiers, and im. 
priſonment for not ſubſcribing to the loan, 3 Car. l. vii. 140 
| Membets of parliament ſumn.oned before the council Vii. 21 


Members of parliament refufing to anſwer act of parliament committed tg 
the Tewer, and their ſtudies ſealed up vii. 21 
Speaker of the houſe of commons held in his chair till ſome proteſtations 
made vii. 21 


committed by members of parliament in parliament Vit. 218 
The judges agree they have juriſdiction to puniſh offences committed in 
parliament 8 * vii. 2 
What things concerning parliament court of King's-Bench may determine, 

and what not 2 Ht vii. 437 
The parliament never give damages viii. 98 
Member of parliament may be committed by a common juſtice for a breach 

of the peace 6 viii. 162 
No lord of parliament impeached {hall be precluded from voting, except 

on his own trial, and at that he ſhall not ſtand without the bar viii. 528 
„% Parliamentary Hiſtory” commended, and an error therein pointed our 


. Nh Xi, 
The ear} of Surrey, heir of the duke of Norf5/h, was tried for treaſon by 5 
common inqueſt, not of the peers, becauſe the earl was not a parliament 


lord | xi. 19, 20 
Lawyers gave theit aid to attempts made by the crown againſt the rights 
of parliament | Xl. 29 
The antiquity of parliaments xi. 50 


, 


Over-ruling peer's privilege of parliament, fining him, and committing 
him in execution, great violations of privilege of parliament. So re- 
ſolved by the lords xi. 136 

Caſe of the Bankers in partiament „ 

If even the ſaving of lives be contrary to law, nothing leſs than an act of 
parliament can indemnify the party _ xi. 282, 283 

Sir J. Bacon the firſt attorney- general permitted to fit in parliament xi. 273 

Member of parliament diſcharged without bail, being committed tor 

writing a ſeditious libel Xi. 302, 305 

cers who have been tried before the king, in parliament : 


Pry - yu 


| Balmerino, A. ibur lord ix. *5096 Lovat, Simin lord ix. 621 
Byron, Milliam lord x. 517 Mobun, Charles lord iv. 512. v. 137 
Carnwarth, Robert earl of vi. 5 Nairn, Miliam lord „5 
Cromartie, George earl of ix. 590 Nithijdale, William earl of vi. 5 
| Derwentwater, Fames earl of vi. 5 Oxford, Robert earl of Vi. 102 
| Ferrers, Lawrence eatl of x. 478 Pembrofe, Philip earl of ii. 641 
Kenmure, William viſcount vi. 5 Stafford, William viſcount iii. 101 


Kilmarno+#, William carl of ix. *5g0 Strafford, Thomas earl of i. 736 


Kingſton, Elizabeth duchels dowag:r J/iddrington, William lord vi. 5 
or; xi. 198 Wintsun, George earl of vi. 18. See 
ACTS of PARLIAMENT. | 
ASHBY and WHITE. 


_ HLLIQT Sir JOHN, 
HOLLIS ARTHUR. 
HOLLIS DENZIL. 125 
IMPEACHMEN't'S. EF 
PARLIAMENTARY CORRUPTION, 
PARLIAMENTARY ELECTION, 
PEERAGE and PEERS. 
STATUTES. 
VALENTINE BENTAMIN. 


PARLIAMENTARY CORRUPTION. 
The politics of thoſe times whetein the judges, who-were the tools of 

the miniſters, were corrupt, were not arrived at the height, to know 

how to influence the repreſentative body of- the nation; for what need 


MAKERS of them were entirely at their devotion? - En. Pref. i. 
The price of an houſe of commons, and of an Engl;h parliament, was 
© known, and eſteemed a moſt valuable knowledge, 26 Car, II. viii. 109 
2 „„ PARLIAMENTARY ELECTION: : 
Qualification of elector and right of elected ſolely cognizable in parlia- 
ment N | viii. 123 


No ation lay for a double return till fat. 7 and 8 ill. III. chap. 25: 
n | Viii. 151 
Whether an outlaw eligible Vii. 48.9 


{Writs for electing members iſſued by lord chancellor during a prorogation, 
+. declared void at next meeting of the parliament „ „ in. 145 
The slection of burgeſles, the treeneſs of which is the greateſt fundamental 
of government, monopolized and put into few hands iv. 172. See 
vit. 428. is J . i RE” 

Mortgagor in poſſeſion, with benefit of redemption, qualified to vote 
$2 0 f 74 | 3 i 0 . viii. 94 n. 
| Declaration between Paty and hte reſpecting members of parliament 
 ASHEY and FHITE. 1 e 

» \ BARNARDISTON Sir SAMUEL, and SOAME. 


ah. 


FALSE RETURN. 4, 20 
 , GOODIHITN Sic. FRANCTS. © 
RAPLEY WILLIAM. | HEE 7 
+. #@ORCESTER Biſhop of vi. 712. 


* 
— 


PAR RI CID E. 


"Thai a child attainted of felony cannot be heir to her parents, yet if 


408 |. ſhe ki! either of them aftef Attainder, it will be parrieide and petit trea- 


z proceedings- of the hop(o- of lords concerning captain Fest 


ſon .xi. 91. See BLANDY MARY. STANSFIELD WILLIAM. 


* PARRIS, d PARRY, CHARLES li. gg. SeOUNDER- 


f * , 
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Anſwers of the judges to ſome queſtions put to them concerning offences 


% 


* + B4RROT, 


© WV © 7 IV 
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| Having a legal warrant to arreſt for a breach of the peace, may break open 


And if twelve are for the king, and thirteen for the priſoner, he ſhall be 


> , acquitted. So reſolved 1. 388 
Several queſtions concerning the privilege of the peers reſolyed i. 388 
Caſe of peer as to benefit of clergy, in ſodomy and rape i. 388 


The trial of a peer for miſdemeanours is not to be by the lords, but by the 


| Peereſs deſired to ſtand up while the gives her evidence 
Mx. J. Dolben doubted, whether court could commit a peer 9 an 94 | 
| e 0-0 BS 


Peer who inſiſts on his peerage muſt produce his patent 


Record againſt a peer for debauching a young lady of quality Vi. * 
* — an appeal of murder, which is a ſuit of a ſubject, peers hall be tried 


Ik error be committed in the proceedi 
-- of the lord high ſteward, they ſ. 


lein country, unleſs. diſtinguiſhed, ,, 


\ How peerage is to be pleaded 


MC Oo 8 


2 PARROT, HUGH v. 287, 297: See xDD. X al, | 
2 P ARRT. WILLI 4 M, Doctor of Laws, 


His trial for high-treaſon _ is 121 
Names of the commiſſioners 1. 121 
# Indicted for conſpiring the death of the queen i. 121 
# Pleads guilty | i. 122 
His confeffion afterwards read in court, wherein he owns that ** he 

looked on it as meritorious to kill the queen“ i. 122 
# His letter to the queen | 1. 124 
# A letter to him from cardinal De Como i. 125 
His letter to the lord treaſurer, and the earl of Leiceffer 1. 125 
# He talks diſtractedly _ i. 427 
Lord chief juſtice A ray's ſpeech before judgment i. 127 
1 His exccution i. 128 


"PARSONS, FAT HE R. See COKE Sir EDIVARD. 

* PARTICEPS CRIMINIS dee ACCOM:+ LICE. 
PARTITION TREATY. See PORTLAND tall of. 
PAYNE, WILLIAM iii. 505. See THOMPSON, & al. 
„ PLACHEL, FOHN, D. |. Vice-Chancellor, See CAA. 

3 N BERDGE. 
1 IIS. 
patent of the clerk of the cuſtodies vi. 510, 511 
Letters patents being once under the great ſeal, the King cannot counter- 
mand them | viii. 60 
Are a conveyance at common law | viii 60 
Extend not to Ir, land, unleſs it be ſpecially named viii. 62. See PEER- 
AGE and PEERS. : 
| PEACE-QFFICERS 


doors, after having demanded admittance and given due notice of their 


warrant h ix. © 
P EC, EDWARD, Zerjeant at Law,.. . 
Taken into cuſtody for a breach of privilege in the caſe of a parliamentary 


appeal brought by doctor Shi, ley againſt tir Jahn Fagg Vit. 459 
oy” PECKHAM, Mr. 

Opens declaration for Fabrigas againit Maſiyn | xi. 163 
XI. 1 


Argues for him on error in ſame cauſe 8 | 
Lis P-EERA:GE£&.a6; FPEERS... 
Peer not to be tried by jury of commoners in capital caſes, though d-fired 


F | _ | 15 e Io 288 
All the peers muſt be ſummoned to the trial of a peer Em, Pref. vi. 
Peer cannot waive his trial by peers. So reſolved by all the judges i. 388. 


| vii. 350. 
So reſolved i. 198, 388, 390. vii. 18, 
2 | 74 | oy | 422, n. 
Peer cannot have counſel but upon points of law. Ss reſolved i. 38% 
Lords may eat and drink before they are agreed, but cannot ſeparate or ad- 

journ till after verdict. So reſolved i. 388 

erdict cannot be given by leſs number of lords than twelve Em. Pref. iii. 


Peer cannot challenge his peers. 


Indictment againſt an Jriſb peer for treaſon | i. 949. vili. 341 
Peer cannot be brought to trial on charge exhibited againſt him by another 
peer in houſe of lords | „ Nt, $88 
The lords are the peers of a nobleman only in capital caſes _ . ii. 560 


commons Lt be ras ein vince fv ia Ms OD 
Peer who bas his clergy not to be burnt in the hand ii. 655. Sce xi. 263 
A peer may give evidence, though a judge in the cauſe ip 1.5 
11. 283 


replegiando 


Peer need not hold up his hand on arraignment 23. in „ 
Peer may be tried by commiſſion on prorogation of parliament iv. 212 
May. be committed for treaſon, felony, or breach of the peace iv. 313 


iv. 413414 
"TS | PLE Vl. 51. 
Records againſt Engl;/þ peers for murder Iv. 511, 513. v. 137. X. 480, *519 
They hal not de burnt in the hang 11 
roy on trial before the lords for miſdemeanour, ſhall not ſtand without the 


i 


The marquis of Hertford reſtored to the title of duke of Somerſet vii. 18 
Vebates in the houſe of peers concerning the liberty of the ſubject vii. 150 


dy an ordinary jury of freeholders vii. 152. See APPEAL. 
The reſolutions of the judges in ſeveral points relating to the trials of peers 
& >: 6 a : 1 0 1 NN 3 * n vii. 421 
nes on the trial of a peer in the court 
| be reverſed by error in the court of 
 King's-Bench { | eee ee 
Debates in the houſe of peers in the caſe of Char tes. Knowles, eſq, commonly 
called earl of Banbury '- TR FR OT IS 
Peerage by creation triable by record only | 


viii, 


A perion a complete nobleman by his letters patents, without any other f F 


. - Ceremonies . . 9 
Name of a place in a nobleman's ſtile no r to give the | 
-patentee an eſtate in his honout, within the. ſtatute de deni. Elli. 59 
A perſon. nobilitated under the great ſeal of England, is a peer' of Zngland,. 


—— 


i peers are, in their patents 
5 n | wb 4 1 . 71% * „ "Oy „ $14 wet MT. N: $9 
who.is-4 peer jure eccliſis, muſt. plead his Rene“ that he 5 un 

; plead Wii. 50 


7 


— 
IE 


Nobility not to be granted over, or barred by him that hath it viii. 60 
Nor can the heir on whom it deſcends waive it, or the privilege of it; as to 


being tried by his peers Vii. 60 
By what means pecrage may be taken away viii, 65 


Though the houſe of peers be a ſupreme court of record, yet every vote paſ- 
ſed there is nbt an act of judicature, unleſs the proceedings in order to it 

be judicial viii. 69 
Houſe of peers have no power over any one's peerage unleſs the king on a 
_ petition refers the matter to them vin. 60 
Their juriſdiction aſcertained by the common law viii, 6x 
The journals of the houſe of lords not the records of parliament z and when 
they act as judges, the ſtyle is, Per cur, parliamenti vili. 61 
Original cauſes not Within the cognizance of the houſe of peers, who are 
the Y nier reſſort viii. 62 
No tit of error lies in parliument out of the King's- Bench fot any error in 


fact, though it d6th tor any error in law , viii, 62 
Debates in the houſe of peers in the caſe of the A\l,ſbury-men viii. 125 
Tiſh peers mere eſhuires in Englahd viii. 34 


Peers of pariiament not by inherent nobility, but in right of their baronies, 
which they hold in 4uter droit, ſhall be tried for treaſons or felonies at 
the king's ſuit by an ordinary jury viii, 360 

Peer convicted of murder is within ſtat. 25 Geo. II. chap. 37, to all intcits 
as a commoner | x. 208, 209. Ap. 

The office and duty of the high ſteward on the trial of a peer in the court 
of the high ſteward | | x. 2 9. Ap. 

And in the court of the peers in full parliament x. 209, 213 Ap. 

Multiplying the number of peers, and raiſing perſons of mean extraction 
to that dignity, tend to render the peerage contemptible X1. 133 

Over-ruling a peer's plea of privilege of parliament, and fining him 
30,0001. for an aſſault, and committing him to the King?:- Bench in exe- 
cution, are great violations of the privileges of the peers of this ealm. 

So reſ.bved by the lord. | xi. 136 

Peers, and the widows and dowagers of temporal peers, to anſwer in all 
courts as defendants, and on examinations by interrogatories in all 
cauſes, as well criminal as civil, upon proteſtation of honour Buy 

xi. 108. n. 

Peereſs entitled to benefit of clergy on convictlon for bigamy xi. 464 

King's counſel opens the procetdings upon the trials of 

"impeachment from the commons. See KING's COUNSEL, 

Peers indicted, See INDICTMENT, _ 
Peers impeached, Sce IMPEACHMENT. | hs 
Peers tried before the lord high ſteward of England. See COURT of the 
LOKD HIGH STEWARD. 
| HIGH STEWARD: KXNOFFLES CHARLES. TRIAL, 
"PP BING FORTE & DUSH 
That puniſhment deferibed © © i. 325, 326 
PEMBERTUN, FRANCIS, Serjeant at Law, | 
Ordered into cuſtody for appearing as counſel at the bar of the houſe of 
lords, in the proſecution of a parliamentary appeal, wherein a member 


of the houſe of commons was concerned | vii. 459 
PEMBERTON, Sir FRANCIS, Judge B.R. 
Prevents Harris being adjudged to be whipped for a libel ii. 1040, 


rt eds vii. 483 
Juſtifſes himſelf, upon being called to the bar of the houſe of commons, — 


his judgment in tht cauſe of Fay and T.pbùum vit, 3 
Gives his reaſons for the judgment fp | Vili 4 
Voted guilty of a breach of privilege, and taken into cuſtody vili. 6. 


Succeeded tir William Seregg- | | 
See the reaſon of this preferment | iv. 166, 16 
Reprimands Edmund Saunders for moving the court to bail the earl of Dany 
0 # 6. 10 5 dh 
His opinion, that tho? his court could bail for treaſon, yet, as the earl of 
. Dauly was impriſoned by an higher authority, court could not in- 
3 INF rol Pe 1 ̃⁊ tit „ 0toN --. W 
Refuſed, on ſame motion being made again e 
41 in order to ouſt the court of 1 


ly. 166, 167 


Opinion that the plea of V. 
tion; was inſufficient 0 
His directions to the jury on his trial! A 
This chief juſtice did not ſhew the ſame favour to Fitzharris which he ſhew - 
ed to count Kr rant b ili. 26g. n. 465. iv. 16 


His conduct on #itzbarris's trial condemned iv. 10 
Pitzharris's trial was pudlilhed dy his authority "+45 TY 
He directs the juty on the trial of Plunker, on indiftment for tteaſon, in 

| © Conſpiting the death of the king, and ſubverſion of eſtabliſhed fellgion 

7 ñx/ß/xeß oe Bod LG» Illi. 294 
Pronounces ſentence on Plunlet as a traitor - Iii. 334 


Fu to the grand jury on an indleétment preferred to them againſt ine 
Earl of Shafteſbur „for treaſon | Fa a lil. 41 
PK 

4 Car, II. and made chief juſtice C. J. III. 84% n. 
The chief Juſtice, out of favour t count Ciningſmart, would not permſt 
examinations to be read in court, as he ought to have done on thäk trial 


Y | x 25d N 1 oy 4 a A 
He did not fs Borgfly of'Steyne what! they had'to ſay 


ili. 301. n. 


iv. 199 


_ ducing, carrying away, and ddiiltetbuſly ſoliciting lady Henrietta Berk 


ly Fa. rt o'r; ae ets, "I 14 8 | ti. k 
Be preſided'at the trial of lord Riel, indicted for conſpiring the kings 
His . IRR 
This trial condemhec dy the legiſlature 
for perjury lx. 41. See ANDERSON.” TASBOROUGH. 

Lay] "BE MBRO K*&, Earl of.. A 
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S@iparibus regol, for he hath no letters patents to plead... 1 


*. 
#- es 


CY 14 55 . 
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eers, except upon 


BANBURY Earl of. CLERGY: 


lil, 26t 


TTP IO I ET 
V. Sir FRANCTS, Lord Chief Juſtice G. N. 
Lord chief 2 Pemberton was removed between cb, and Hil, Terms, 


Hi %%% the - © 
for themſelves. - 


Sums up a on the trial of Ferd lord Grey aiſd thers, ' for fe= | 


ath IE HEMP 7 1 enen 1 NAP 5 2 x5 28 — 115, <0 ; a 
onduct on this trial echfuf ec un 1% % 


(Ta the caſe of tte extFof" Pembroke, 4. P. 1677, for blaſphemy and abuly 
; | | 5 8 77. © e of - he 
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| Vir Francis Pemberton was ſubptenned, but did not appear, on Oater's 1 5 | 
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| 2 2 he ſurrendered to 172 "Crook on articles, 


Ce n need 333 
8 One convigted of perjury, Pardon y lf not ho teeth t to his Fg 


| 8 12255 1 — pun 


7 0 N 


FN 


" the ſacrament, the] lotds POS that the ſingle teſtimoriy of a cem. 


oner, though on dath, Was nd ſufficienit aide againſt a peet deny 

7 fact upon his honours ; and upon that they a dreſſed his miaje 
Nis might, be releaſed from: his impriſonment * ov. 427 
* PEMBRQKE and MONTGOMERY, rf Eat of. 


I, 64r 


mM M N 


The eſſence of per jury” is, chat the party Knew what le ſwore to be fit 
* # X, od n. 


2 > 


Perjury puniſhed with death i in foreign countries 408 
2 5 by means of peury” is not 4 . ee offence by the Buglih | law 
1 X. 

One may be guilty of perjury, though oath adminiſtered when court ban 


Eis trial for murder, 10 4. 1678, 30 Car. II. B 4 N *. 187. Ap. Se 
„The earl brought to the bar „ 8 ii. 1 2 „See 
*The lord high ſteward makes a ſpeech to him 2 Ae a4 WA 641 55 HY. 5 1 ELITABETH. 

The indictment „ 4 1c B04 HURLEY Þ4 RICK. *© 
*; Sir William: Fonet the atorney-geneal's 8e 6000 4 f en 84 os +4 INDIOTMBNTS bond LT 
Malice expreſs, and malice-implied, defined 158 | 1% MAITLAND CHARLES, Lord HALTON: — 4685 


Evidence of tht earth of Pembroles being in the compiny o jolt the cre 60 


guat a tavern in the Ha - market 
* That my 


4 14 


* Tihe deceaſed troubled with fits 


ows. 


oPembrote's compan 
The evidence of Got of the-coroner's. inqueſt, y 1885 t 21 
obſerved ſeveral bruiſes, and a great deal of clode hed blood, in 1 bottom 
2 of his bellx 5 NN Ii. 649 
7 The earl of Pimbrol's eats) enen nn 
he doctors of 3 that bare drinking PIE; his OT — 
1 not any ill uſage A ii. * 
*A ſurgeon dende, that the body had no broiſes to. be. ſeen 16 it 
. s X. 74 5¹ : 
« Sir Erancii'Hl Faniigton, alle ſums ud the evidence ii. 653 
* My lord Pembroke is fo -guilty of mar laughter ii. 655 
* Where a commoner ſhould have 5 On and yu burnt in the 1. a 
was to n 19 d without eithe; 7 8 | 
A E N A . _ 


AQ of parliament [ning penalty 4 


thereof ſhall never be re-examined”. Bet 
044 PENCED LY, CHROME Serjeant at Law, 1 


Opens the evidence on Zazer's'trial, for i e . 249 | 
His reply on earl Maccleield's trial, en his impeachment:in thedords, For | 


. ling the 9 of maſters in chance vi. 54a %, 75 3 


NGETL ULV. I © Chief 1 Baron *ts en 


gans up eyidence ow-Hales's trial for forgerr yy hay 


His opinion feſpecting caſes of forgery} put by.counſel---», A Dee 
3 up on Kinner fiby's trial for forgery. © \ ix. 87, 94 
e eng EN N LI e 2h Tf 
* An | 1illidh Meal, thei rde for a rivt and Wiley, 22 Cay, II. 
os. eo Wo Mb wy IS 22674002 gt UV 297 Dt! OE OAVT,; . 616 
#*Tti indien: n 1/4.) 24706 24:3 4: i. 610 
The 2 goers fy "BP forty warkseach, ſer Rab 22 the rourt with 
oe Wm * one Oe 1 M 611 


nls 2 of Pens bench to the mb in" Graw- -cbubeb-Joroet, 
ead's abetting him | ii. 611 
34 22h uffifre a 3 nts IF 16 


map l nog. «cid el 


Demandsupon what law indiment is grounded ii. 612 

2 Pane is violent i in his defence, and is ordered to be cartiediaway- ii. 613 
* MP5 defence 19 O02 nne 1 * * * 1 * Jedi WR PIE Uo 613 
Madl is ried inte the Bail- Dock | J --: 11-2624 1 
& The recotte refs the ur in the abſeiice of. — which. 
| "they object to lav fu Cn Th Wb di O17 
25 The j jury give a ſpecial verdict ANON ot bod ji. 614 
And are ſent out agtin ano \-i 50 Al, ii. 674 
pat weir ede bud erich eee . bug | 


1 The court refuſe it again, and ac adjourn till next . when they 


ie the ſame verdi again da 
** ey ate thr hrentenhed b the court, and 7 


and then they acquit both the priory L 211 Edi... 626 
"The juror are fined for r going © con! x6 evidence; and ſent to Nb. 
"rate With the priſoners 463 FI. ene 72 16 þ 
hefr commitmeat afterwards aljudgo lg 1 8 im 646 


bs "PENNINGTON 15 Gu "Ii TY leib. 
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257 We cs on, 
Exon, 1 pril, 1655 t N irt 
e other cavaliers arraigned, wi die <4 222 j 19 
[He inſifts:that there-coald | by bucagaiolf the Eg” © 


Ning 


4 . rene Pro 8 Nen LAW; Os 1 
18 Jun 2 4 n Ls ** 

%, Sentence gelen n him and twenty t 0 . more 5 1 6 10 f 

Declares in his by ying ſpeech, 15 { "his fe, 


by and eſtate wert House 0 at 
His behaviour at execution * 


4 \ One convied of per perjury a 2 4 na ith eee of 1 - 


[4++ - 43 


2 for p perjury 0 th iv 
"We, f $2, 


iſhed with death, but at e Ga 1 mene 
ing lf ife ang memb "3h 15 my. 


'* Whether s witneſs for the king may be indiq; 


„ dute 


e Ie 


140 The r. os 855 e W EW 
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lordithreWthe deceaſed down . il. 644 1 
„ That my lord kicked the deceaſed when he was down... rü. 645 


i 0% tl 47 
1 The pbyfician' 8 evidence of the pain the deceaſed was noe 18 67” PERROT, Sir 


05 The deceaſed imputed his ines t to the. uſage he received ae wo! 


He is convicted; 


N indictment muſt 
recite record of firſt conviction, nich ae e but the matter 
C 247 dn 


uod ae i. 61 
oboe Gatos 


"| BEE 


letters 815 and to e by 4 | 


JQATES TU. 9 
=——_ NANO MILES. | 

s  FASBOROUGH JOHN, © 
b Sir PATIENCE, g 

70H V. 8 Deputy, of e 


y * Tried at Mm *, for hi uuegſon, n i. 188 
8 e e bY 5 fy | i. 188 
*. Indicted, 1. for treaſonable correſpondence, 2. for diſobedience to the 
queen's orders, in tn hy traitors | j. 189 
. wenty- four ea retut ned on the pannel, and twelve worn i. 189 


* Several indecent expreſſions ſpoken by him in lreland of the queen, given 


in evidence; moſt of which he denies i. 190 
Sager ſwears he exhorted him to murder a man i. 191 


+ Archbiſhop 6f Cui, that he connived at the chene of a traitor i. 192 

* Proved that he dife charged ſeveral who had made ballads on the govern- 
ment 

A treaſonable correſporilenes ford againſt hint by fie Demi Or ak 


T3 Ci i. 192 


* dir John objects a 400 i; as a perſon of infamous character i. 193 
dat his Jule meh reſpited * . 194 


* 
j Je 0 1 2 4443S. 43 


—_ 


* Being called to jvc erg be denies Segger's evidence; and affirms. the 
other witneſſes 00 gebe, and eee be ee i. 195 
j® Receives judgment of death I. 190 
* He dies. in the Tetuer i. 197 


ae oy IE 7 0 M MW. 
: And Richard any, weir; fenrarkabie trial for robbery and igiter i IV. 204. 


| n wat 9d - SO, 16) & 2 1. k 29. Ap. u. 

13 . RICHARD, 

Ot ebonſel för Steven DOM 3 wn murder 472 

| e 'PE TE. 0 "uy ii. 555 N See REGIOIDES, 

1. 4 25 5 * P E E 1 T 

3 Pen Somerſet's to Cherlei I. for his eſtate, derer ee 0 55 i. 373 

Pfynne's Dr to long Pereda, $344 IND i. 500 

(Beflwiik's U. £ 7% eee 1. $03 

a Jens 3 | 1. 503 
both, 3 of ES a Ge on n behalf of Ge Won Na ii. 455 


Petition of l of Sue to dhe e ee commons dim: 3 


This petiti ion was * 83 i. 580 
Petition of fir Tn,ẽiltington and others, on behalf of themſelves and 


Milllam IE: that tne proſecutors und judges on their trials might be 
| "Ex6epred In ee, Ne as to their nne eee a pre- 
ended riot in Gharles II. 's rei ne iii. 661 
Lord Nairg' 1 the houſe. of pe 4; tv imterrede with the king for mercy 


— — — 


——— 


16 21 as $f 4,4 „Mü N ien i 1.4 {4 ths, v4 11, 12 
Captain reg $ peti tjon.go qu vero. Caroline, -then-regent of the king- 
{ dom; on bis cbnvictibn er; tor ther ropal intetpoſn ion vi. 791 


[Petftions of John Lihhurm 000 garter vil. 297, 298. See 280. 
Fechten of many well=aﬀetted people, inſbehalf of the juſt liberties of the 


5 free 1 of 5 I highty concerned cih ſentence againſt; Li- 


| 


3k 0 4 ee vii. 355. re 357. 
N of Me exl/s petition taithopariamo® of Be, wii: 385 

titigh to the kin” , for a writ'of fümmons to parliament” 7 © vill. 54 
lite to the iſ of pers N ey 0G, eee e ii. 57 
. . the city bf Loudon La wok, gas Sulgizentiin gs 


VIII. 402 


* 
. 
| Pe 
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e Wende Size 5; 'piefentd to he king . viii. 409 
ao Oe. 45 15 parliametit, "with" the" pro forteings therzon 
non of Yor. Tax 14 8 5 Ae 1129S 4 viii. 474 


tion of an 0 convicted of kr; to the — uſtices, in 
I PR, F< acer Os 430! q. 2: ] ix. 530 
Petit 5 Front; c have comnfel and ſoldeitors aſfgned, copy of 
ent; and time to) prepare and put in his. anſwer; 
= that Hit. Property miglit de. tetüt ned io Hity/to Jendblebim to oe 
meh #6 os. 017 "PW HED eee; :617% 
le, to pur UF etlal, aud ie donner the/appeayance'of IO 1 
, 43 ü TEST . IX. 
| e pen off trüg ſucher 4 900 e, d wit ul he: imma or \620% 
Feeidene to the throne und the geen edn fort, to de diſcharged under acts 
4 . 4 ding Habits arpics acts, in feveral ;feigns” DR 71 Ap. 
Eat AP rents 0 che ? e. ASE 
| Ferjtibh of 8 the commibus 5 K $405 Bre LbBBLS, 
Rig awful tor, the ſu . age 8 ehe king ſor tedrefs tits 367. V 367 


i; * * "ey eu ben 9" enn 123% $1 „ Wii. 481 
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n, is* 1 755 {A ny, 4 N — 


ae apps read! > che NON ue 4nErtd tn the margin s 
yh - here, the . ta de, og and ſo, en ns the ſuervſs of 
*theie rekpsertteappkfeations“ F e eee. AA. 
urt of ſaid wo Ategirdts petitions: of any court in 
mon iel neglett ie imputed to the ce mi niſter d. Ap. 
3 _ his hand, generally gives it to one 
by id too often chrqwr atidey 8 
herd of more 5 ey 220 en fic! 310 angst 1 
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xi. 119 


petition of Richard Chambers to the long parliament 
| OS T4S-1-LWN --of Rn, 
Preſented to the lords by the commons | | 
The lords propoſe an addition, and it is debated by the commons 
Aſter ſeveral conferences, * to by the lords | vii. 211 
The petition, and his majefty's anſwer vii. 212 
Means taken to ſuppreſs the petition of right, by the ſame royal command 
that granted it | vii. 216 
Gifts, loans, and benevolences were declared to be contrary to law, by 
the petition of 2 xi. 29, 110 
: P TT L.F-TREA:SQ N, 
Murdering miſtreſs petit-treaſon, though only maſter is mentioned in the 
act of parliament, for they are in effect ſame word, differing only in 
ender : iii. 764, 770 
Though a child attainted of felony cannot be heir to his parents, yet if 
be kills either of them after attainder, it will be parricide and petit- 
treaſon xi. 91 
One charged with murder, appearing upon evidence to have been guilty 


vit. 197 
vii. 199 


ol petit-treaſon, diſcharged, and indicted again for that crime vi. 224, | 


| | 225, 220, 22 
peremptory challenge of thirty-five in petit-treaſon x. 
Petit-treaſon is within ſtat. 25 Geo, II. chap, 37. for preventing E 
| no x. 40 
Petit-treaſon is ouſted of clergy, by ſtat. 1 Edw, VI. chap. 12. under tle 

denomination of murder | | X. 40 
Mr, juſtice HFeſter's obſervations on indictments for petit-treaſon x. 38, 
39. See NOBLE RICHARD. SIWAN JOHN. 

. PEYTE, WILLIAM. See POLE Cardinal. 
| | PHILIP and MARY. | 
Their ſtyle was king and queen of England, France, ar Feruſalem, and 
Ireland, defenders of the faith, princes of Spain and Sicily, arch-dukes 
of Auſtria, dukes of Milan, Burgundy, and Brabant, counts of Haſpurg, 
Flanders, and Tyroll vii. 598, 608, 610 
Their title is recognized in the preamble to the ſeſſions of parliament of 
that reign ; and Spain being inſerted next before France, and both the 
_Sitilies Inſtead of Naples, and princes of Spain and Sicily being inſerted 
next immediately after defenders of the faith in their title in a deed, led to 
a diſcovery of the forgery of it vii. 598, 601, See vii. 575, 584, 585 
PHILIPS, Sir AMBROSE, Counſellor at Law, 
Examined before committee of lords, touching the adviſers and proſecutors 
of the murders of lord Ruſſel, colonel Sidney, ſir Thomas Armſtrong, 
mr. Corniſh, and others viii. 476 
„* PHILIPS, GEORGE. ii. 478. See TONGE, & al. 
5 PHILIPS, Sir ROBERT, 
His ſpeech in parliament concerning the grievance of the ſubjects, in bil- 
leting ſoldiers, and impriſonment for not ſubſcribing io the» loan 
88 vii. 142 


"PHILLIPS, Sir EDWARD, King's Serjeant at Law, 


His ſpeech on the proſecution of the conſpirators in the gun-powder plot 
„ i. 234 


Craved judgment againſt them i. 248 


PHIPPS, Sir CONSTANTINE, 


Of counſel for Rookwood, tried for treaſon, in conſpiring the death of the 


king ; ee L | : | iv. 664 
His defence of captain Vaughan, tried before the Admiralty, for aſſiſting 
the king's enemies, and levying war | Ds v. 26 
His ſpeech before evidence, on the trial of Hathaway, for a cheat v. 435 
His argument in doctor Henry Sacheverel's defence as to the firſt article in 
the impeachment before the lords for preaching ſeditiouſly | V. 721 
His argument on behalf of the doctor, as to the charge contained in the 


_ + ſecond article NR = IS 753 
His argument as to the third article v. 764 
His argument as to the fourth article e 276 
His ſpeech in arrett of judgment, on behalf of earl Mintoun, convicted 
before his peers, on an impeachment of treaſon, for being in rebellion 
1 ITS A ink 5 Vl, 4 
His ſpeech for Francis Atterbury, biſhop of Rocheſſer 3 38 
His recapitulation of the evidence vi. 420. See x. 68. Ap. 
* PICKERING, THOMAS ii. 696. See IRELAND, & al, 
"" PILKINGTON, Sir THOMAS. See PETITIONS, - 


TN * PILKINGTON, THOMAS, Es. 5 
* Samuel Shute, eſq. ſheriffs; Henry Corniſh, alderman; Ford, lord Grey, of 
Me; fir Thomas Player, knight, chamberlain, of London; Sling fy 
Bebel, eſq. Francis Fenks, John Deagle, Richard Freeman, | Richard 
by 'Goodenough, Rober 7 Key, F Wickham, Samuel Stornock, Fohn U, 
"ſenior, their trial, May 8, 1683, 35 Car. II. i e's OT 

An information brought againſt them for a riot in continuing the poll 
for election of Gen after the common-hall was adjourned by the 
lord mayor, and for aſſaulting the lord mayor, &e. iii. 


N © 


* The counſel for the defendants challenged the array, becauſe the pan- | 


w o - i bd -.4* 
nel was returned by the ſheriffs, the legality of whoſe election theydif- 
R — and ET Tio if their election was admitted to be valid, their } - 


2 


elient's cauſe was prejud d, for that was the point in diſpute Ai. 631 
They are over-ruled by the court, and the jury ſworn 11 634 
® Sir Teber, Sawyer and mr. Finch open the evidene?e li. 635 
Sir George Fefferies gives a particular account of the manner of el 
| . ſheriff, and other officers,'on midi ummer- day onen me 823 

Evidence to this purpoſe for the king 2 ili. 63 


Evidence againſt the ſeveral defendants... ii. 643 


ecting 


Te rioters defence 5 | Ii. 647 
Several witneſſes examined ſor the defendants, as to the power of ad- 
nr ˖— „ · , *. WES 
* "Whoever can call or diſſolve an aſſembly, may adjourn ie ii, 658 
* Whether g common-hall are bound to ele the person, my lord mayor 


z , 


fe 
4 1 


7 „ 
1 2 
9 


1 4 FALLS bk $353 vs 


diet de, for ſheriff 
bY | 9141 bas 11 - 
. Vor. XI. if | 
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i. 631, 632 | 
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* Whether a number of perſons inſiſting upon; and aſſerting their right; 


where they have a probable cauſe, can be ſaid to be guilty of a riot in 


ſo doing iii, 659 

* Ignorance of the law no excuſe iii. 659. See MAXIMS. 
he rioters convicted iii. 660 

* And fined iii. 660 
The record vi. 40. Ap. 
* The judgment reverſed in parliament after the Revolution iii. 661 

DT L O TR 
The ears of a forger and impoſtor nailed to the pillory I. 202, n. 


A counſellor at law pilloried for ſuborning and bribing the king's evi- 
_ dence ii. 829. Sce READING NATHANIEL. 
A perſon gagged in the pillory vii. 270, 290. n. 
Obſervations on the puniſhment of the pillory Em. Pref, xii, xiii. 

vii. 302 


A gentleman of the long robe held infamous, for having ſtood in the pil- 


lory . | | 
Serjeant Whitater compared the ſtanding in the pillory, to 
through a wooden caſement ix. 10 
Inſtance of a man being killed in the pillory x. 446 
Standing in the pillory does not affect the competency of witnciles 
. 42. Ap. 
Lord chancellor Parker diſapproved of putting ſtate priſoners facs the 
pillory. See PARKER THOMAS,. Lord Chancellor. 
BREI/STER THOMAS. 
CELLIER ELIZABETH. 
FULLER WILLIAM. 
GILES - JOHN. | 
HARRIS BENFAMIN. 
HATHAWAY RICHARD, 
KEACH BENFAMIN. 
LANE JOHN. 
NAYLOR FAMES. 
OATES TITUS, _. 
PRYNNE WILLIAM. 
THOMPSON NATHANIEL, 


PINFOLD, Sir THOMAS. See GOLDING, & al. 
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* Thoſe on board a pirate, preſumed to concur with him, unleſs they can 
make the contrary appear | v. 1 

Pirates are uſually executed at Pxecution-dock v. 18 


ix. 309 


lookin 


Foreigners in ſervice of enemy (though their ſtate be in amity with ours) 


deemed ſubjects to enemy, and not pirates, while in enemy's ſervice 


; v. 
If ſervant go voluntarily with pirate, and accepts ſhare of booty, he * 


pirate | | RF OY v. 3 4 
* Thoſe who are ſervants on board a pirate directed to be acquit 
a V. 1 
* Engliſh ern tried in Scotland v. 14 
Perſons acting under commiſſion of Fac, II. after his abdication conſidered 
as pirates, proceeded againſt as ſuch, and convicted viii. 73. See 
GOLDING. | | = | 


Doctor Olays diſplaced for refuſing to proſecute pirates Vini. 
Pirates in plantations proceeded againſt in a ſummary way, by Pats} 


ſioners, without a jury ... . viii. 214. Bee 
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SPLANTATIONS. ::.... 


* Whether private ſubjeQs in the plantations have a right to petition the 


king or parliament of England _  ... _ - Too Bl 115 v. 43t 
„Whether an act of aſſembly in the plantations can create.a new treaſon 
ag W VV. 432, 433 


1 


37 Pirates in the plantations proceeded againſt in a ſummary way, by com? 


miſſioners, without a ju FCW 
Account of governor Niibolfin's extraordinary proſecution of an American 
... parſon, in ven Gout „ 
117 
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PLEADING AND PLEAS. 305 + 
* Where one pleads a defeQiye pardon, whether he ſhall be admitte 
| plead over; or whether fuch plea will be fatal? _ 8 
1 to an indictment ought to be made before plea pleaded ii. 9 _ 
If the priſoner demuß to the indiẽtmentz he confelles the * i on _ 
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# Counſel afligned à priſoner ts put bis plea in form II. 228 


Time given priſoner to maintain his plea to the juriſdickton iii. 238 | 


© invade Neun 

Mr. ſerjeant Fe Bins obſervations on the evidence 11117975 1 0 
; A An evidenee-examined for the LEG after the King's "count 4 
made their obſervations : Roy 5 li, gil 
"4 Phe chief juice dire&s'the jury DILL ING: angina os wt | 


*A record cannot be aun! in general terms; but the ſpecial matter muſt 


be ſet forth. .. in. 234 
* A private act of parliament muſt be lende ſpecially iii. 23 
* Averments neceſſary in pleading, and what ayerments ſhall be good, an 
what not. - 1 iii. 248, 251 
* One cannot plead Aater foitz arraigned ©4144: 43h 252 
* Where an averment ſhall reduce a general allegation to a certainty 
ti. 253 


* No fact is admitted by a denurter that is not well pleaded iii. 253 
* An action brought cannot be pleaded in bar to another action for the 
ſame cauſe, unleſs a declaration be delivered in the firſt action iii. 256- 


Matter of fact averzed.ſhall not enlarge the record iii. 257 
A plea in paper, and without a counſel's hand, is not to be received 
1 44% RI4 

Where one pleads to the jurifdition, he ought to be ready to maintain 
his plea preſently 4. 214 

* In capital caſes the N is allowed no time to plead _ 3 


# Where one appears upon a'ſummons, he ſhall have an A ; but 
if he comes in cuſtody, or on a recognizance, he ſhall plead preſently 


Iv. 324 

Where one pleads to an, indictment, he admits the copy delivered him 
according to 7 Will. III. chap. 3, to be-a true cop iv. 668 

* Time refuſed to conſider of a joinder in demurrer Vi. 242 
Plea that party is a peer of Jreland BE oe 1 i. 950 
Plea of pardon ii. 737. vi. 48. Ap. 


Cannot plead guilty to part, and not cats to the reſt iii, 703. vii. 47. n. 
Cannot plead to the W of the court after pleading in chief iv. 167 
Where matter of plea is naught, no form can make it good iv. 168 


Innocence and a pardon may be pleaded to ſame offence vi. 70 
Eftoppel, how to be pleaded on Vil. bay 
Difference between pleading in bar, and to the juriſdiction viii. 3 
Authority by acts of parliament pleadable by way of bar, but not to the 
juriſdiction vili. 3 
Wh hen letters patents are pleaded, and ſhewn to the court, the adverſe 
party cannot for nt them, or plead nul tiel record | viii. 59 
TOP" ned for ling on a frivglous Pee though fgned by counſel 
AA . K a E040" Bi X. 33 
N a. © ee 9 17. 4 eee 
_» AﬀuBantior 7050 againſt king 5 . 5 iv. 562 | 
** Plotters againſt queen SE ina bf. 3 121 128, 134 
r ein . 656, Ke. 
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IK 237. 248; p 5 vi. 408 


P E Oo % DE M 

Plaudin. aſcertains in his Commentaries of what authority. thoſe ancient 

writers, F i Glanville, and Hengham, are in point of law vil. 235. 
See BRACTON. GLANVILLE. HENGUAM.. 8 


* Poteder plot 
*.. Rychouſe plot 


s PLUMTRE, HENRY, Elg. ii. 949+ Sox SACHEVEREL | 


7; WILL, IAM. 
* PLUNKET, FOHN vi. 335. Sce ATTERBURY. 


„ PLUNKET, OLIVER, D. D. Titular Primate of Ireland, 
* * trial the Sth of une; Trinity term, 33 Car. II. 1681, at the King $- 
Bench bar, W:/tmin * or high- treaſon committed in eland Fit. 193 


* Arraigned before, in Ireland, tor the fame fact iii. 293 
* Five weeks time allowed the doctor to fend for his witneſſes ili. 293 
His trial comes on e 294 | 
* The indictment, for conſpiring the death of his 32 and the ſub- 

verſion of the eſtabliſhed religion and government ia Ireland 11822 
* The king's counſel open the indictment ii. 295 


5 Sir Robert Sawyer, attprney-geners!, his. BSA, before evidence 


— Wen 
he king's witneſſes called | 


8 s collecting money of the popit elergy to incite” 4 enge in 
Ireland, to favour the invaſion e Iii. 296 | 


The priſoner enters upon his defence 4 61 Ns f Iii. 9 


* Complains that the time allowed him was not fuſticſent to wh Fog over 
* us * 3 "vp . 17 He It 11 2% * 


his records and witneſſes 
* Mr. ſolicitor ſums up the evidence 


He inſiſts much on a letter the * d6Qor'f ſent t to inte the Freu king 0 


*The priſoner is convicted, 8 


.. the improbability of what had worn a 97750 
The hi ; hd | 


4 The chief juſtice 1 ſentence on dr. Blot; 484 kun iii. 
Ae ie -axccuted 6 


; = 


15 * 
8 0 


ne is called to his ſentence, and makes a Mak gen k 5 ik 


, Who" neither 
vours to ſhew 


of being tried in a foreign kingdom by of 
knew the character of him dagdo i Tg Ee 


ief juſtice tells him he i in Eng ' yittue of an an- 
_ cient ſtatute; and that he was not the firſt f tance, for O' Rurke and 
ſeveral others had been tried i in England to for crimes: C united i in Ireland 
e 

eee 


* His dying ſpeech fon 314 
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ili. 684 


SES iti., 295 
vidence of the French king's deß b e ting, kd 2 29. f 


ill. 312 
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The poiſoner of a judge not allowed the ſanctuary of the church i. 337 
The emperor, Henry of Luxenburgh, poiſoned in the ſacrament Iii, 7 57 
Pope Victor poiſoned in receiving the chalice 17 
Where poiſon is intended to be given to one perſon, and another rake, 1 


and dies, the procurer of the poiſon i is guilty of murder vi. 222 
© An Antidote againſt Poiſon viii. 463 
Anſwer thereto | iii. 75) 
W poiſoning murder | 2 Ix. 62. See 
NDY MARY. © OGILVIE PATRICK. 
Es Sir TER/IS. SOMERSET, Earl and 8 of. 
Rl FAMES: TURNER NVE. 
* MURDER. IVESTON RICHARD. 
| NAIRN KATHERINE. 


POL E, Cardinal, 


| Michael Throgmnyton, John Hilliard, Thomas Goldwe!l, and J/illiam Pate, 


Were attainted in abſence xi. 25 


UD Sr CESOFREY, 


And Sir Edward Nevil, George Crofts and Jobn Collins, indiQed for treaſon 


A. 2 
All except Nevill plead guilty Xi, a 
Pele the on! y one not executed 


* POLE, MICHAEL DE 4. ba of gell, La 
| N 


Impeached j. 1 


* Diſputes the ſenſe of the bun 8 oath g a 


* Cenſured on the firſt, fourth, and fifth Wy 


* His judgment * See BRAMBRE, 
o RF © av. HENRY, 


| His defence for John Taſborough indicted for ſubornation of petjury ii. 1030 


His argument for Pilzharrts, on his plea to the juriſdiction of the court 


lil. 252 
His ſpeech for the city of London, in the que warranto  - ili. 4 


His ſpeech againſt fir Patience IVard, on his trial for perju 10 iii. 678 
] 


is argument on challenging juryman for want of freehold, on behalf of 
lord Ruſſel, tried for treaſon, in com paſſing the kin 8 iii. 709 
His argument for Sands, at the ſuit of the Eaft fs Company vii. 511 
His ſpeech for Sath-verel and otffers, informed againſt for a riot, in being 
unlawfully pteſent at the election of mayor, where they had no concciu 
6 
His argument in arreſt of Judgment given againſt Roſeioull, for ea 
"reaſonable words "tit. 1055 
His ſpeech before evidence, on the trial of lady Alice Liſe, 1 for treaſon, in 
harbouring a traitor in Monmourh's rebellion ENTS” 979 Iv. 106 


POLLEXFEN, Eur HENRY Lord Chief Tultize of the 


ourt of Comm on ' Pleas, 


His obſervations on trial of viſcount Preſton, for treaſon iy. 453 


His obſervations on the trial of Aſhton, for Wencke death of their 
majeſties, and adhering to their « enemies 1 iv. 484 


RefleRted on by the priſoner - con Gin 488 


POL Y G AMY. 
A Tudicrous idea thereon N 8 b Ki. 224 
Fenn in (pirizypſ.court W * .marring ein ſi N ee of mar- 
kiage, is not concluſive evidence in indi Ement or 75 my xi. 202, 
Se BGA. ehe e a 
8 X 2 P o Pax. þ Ba ed 55 220 
ope ior poiſoned in receiving the chalice _ iii. 
The pope had no juriſdiction in England in time of the Br: ons; i. 79 
The firſt uſurpation of the PPE: x upon, the; liberties. of the cron of Eng- 
land began in the tiq Py Pf ing Ilan the conqueror A.. 71 
75 the time of Vilijam ufus, the pope attempted to draw appeals to Rene, 
but prevailed not abit scy „i. 71 
Take, _e of king Mun che firſt the, [pope uſurped, th che donation. of bi- 
opricks xi. 71 
In che time of king Stephen the pope gained. appeals $0 the aun of Rome 
IG 72 
0 the time of king Henry the  eand.3ve rect exemptian of clerks 


8 e e go wer 3 72 

N pine eh, jurildigtion Fa upon the crown of ring the pope 

re the reign of kin Lftaings i. 72 

0 cauſe of 1 between. ki ing Jobn und the pope , AA. 72 

King John's round and e eter ro the pope 73 

8 e King, and interdicteth the ram Xi. 73 

1125 ard the Heft oppoſed the pope's uſürpation ne 73 

ö ſecond ſufft rel the pope to ufurp again e 4 75 

wy 18 0 thirg reſiſted the uſurpation of the pope XI. 74 

ng the nonage of king Richard the ſecond, the p pop wir; again 

e the Grown} Xi, 74. See 7. Al BO. en. 
4 F 94215 ri 5 O N A Mu. 5 N. Me 

| Attorney- general to quan "Nach, on the trial 'of nue, * treaſon 

AN. FO oh | | | 51 = i. 12 

Ads on Abington's for: ſewiler ache n si. 435 


His pech on the arraignment of Daviſon *. the 3 vii. 19 
OH, Sir FOHN, Lord Chief Juſtice: B.R : 


| When mr. Pephatr, *ttormey-general; was made lord chief juſtice © of the 
| © Oneen's-bench | i. 19. 
Libeiled in the time of Elizabith \'. . fe 8 "Tz IN i. 330 
His declaration on the trial of the earls of 72 156 Southampton for Nah 


e l. 200 
Criared for his ede the trial of fir Walter Raleigh Id 169. Sge 
. 21 


l His ſpeech on proiutengitgienr again fr cr apber Blentalid others 


Vi. 62 


| thi id ic 1755 Pep ban and his rethren with of opmion, that” one man 


5 y indther; making wiy mouths, laughiag, and makin ng ſuch 
uſually put men 1 a . and the ol ef N falling 
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the place of execution 


which annuity 8 till Porter's death. 


VVV 


oben and killing din, that it was murder, and he was hanged upon ap- 


cal Vil. 42 
460M POPULARITY. l 


Lord chief juſtice Holt deſerved popularity, by doing that which was 


tight, upon great, trying, and important occaſions ; "he obtained popu- 


larity becauſe he deſpiſed all other means of aiming at it, but that of 
doing right upon all occaſions xi. 293 
Lord chief juſtice Mangfield ſaid, that he wiſhed for popularity, but that ir 
was that popularity which fallowed, not that which was run after 


A xi. 331 


* POR D AGE, Dr. FO HN, Rector of Bradfield, 
& His trial before the commiſſioners of Barks, for ejecting ſcandalous and 
inſufficient miniſters, 1654 | li. 217 
The brit nine articles exhibited againſt him Ii, 218 


* Charging him with maintaining ſeveral heterodox opinions in religion 


ii. 218 
The doctor objects, that he had already been tried, and acquitted of this 
charge; Which does not avail him ji. 218 
* His anſwer to the firſt articles ji. 219 
A ſecond charge, of ſpeaking againſt the ſtate of matrimony ; ; and of 
dealing with conjurors lit. 221, 222 
* His anſwer il, 222 


A third charge, of erroneous doctrines ; and of ſaying he converſed 


with angels, and ſaw dragons, and the devil ii. 224 
Evidence to prove it ii. 225 
* A fourth charge, of criminal converſation with a woman, and having a 
child by her ii. 226 
Evidence to the ſecond charge ii. 226 
Evidence to the third charge 11. 227 
# The doctor's defence ji. 227 
* As to doctrinal points ii. 228 
As to converſing with angels, &c. | ii. 230 
* To the fourth charge ii. 232 
* As for what he is accuſed of before 1651, he pleads the general pardon 

11. 234 

„ * The depoſitions as to the firſt charge We and againſt the doctor 
Ii, 235 

, Evidence pro and con of the ſecond charge ii. 244 

* Evidence pro and con of the third charge ji. 245 
* Hear-ſay admitted as evidence againſt the doctor ji. 251 
The ſentence paſſed upon him, to turn him out of his living ii. 259 


ES PORTEOUS, Captiin, FOAM... 
* Proceedings on the trial of him for murder, before the Court of Jui 


* The prifoner confeſſes the perſons mentioned in the indictment were 


killed and wounded vi. 781 
* Depoſitions of the witneſſes againſt him be 781, &c. 
* Depofitions'of the witneſſes for him i. 788, &c. 
* The verdict againſt him Vi. 791 
Sentence of death paſſed vi. 791 


* His petition to queen Caroline, then guardian of the three realms 


enn „een | 
A, i vi. 5391 


* A Sheer Noch the duke of Newcaſtle, ſecretary of ſtate, hy order of her 
een, to the lords of the : julticiary, or ſtay of execution for {ix weeks 


9G Qs #31 } | * 793 
* The captain is thereupon reſpited vie 793 
* Buk raken out of priſon, three days after, and 8 105 the f popu ce 
i 


* Ty wits two of their 9s! for-want'of clergymen, to officiate at 


vi. 4.291 


Particulurs concerning him 

P 2 T 2 K CHARLES, Confer kt Low! 8 

n. Was ordered into cuſtody for a breach of N in the caſe of an ap- 
peal againſt fir ahn Fagg _ VI. 459 

"PORTER, Captain | EORGE 

1 wick, and ot ers), 
8 trial for the une, of fir Jane Hacket, kni ht, at the ei old 4 
in Sali/dur;-court, Fleet-ftreet, Dec, Ba 3. ar, II. X. 74" "Ap, n. 

Names $98 Jorg. bo Naw Po reer 114: +4 es TRL Ae bh | 

The ca 1 "2001 1 5 Nr. . 0 511 es 7 1 re " 71 N X. f 196 | 
iſong MEER X.,75, Ap. n 


r 
Ro, gulley oF de, and de on the Air of ſtab ing, 


Fac. 1. cha y Utd 75. Ap. n. 
9 Peal bee againſt him e ja * NG nN. 
Admitted to bai *. 75. Ap. n. 


Next ſeſions pleaded his majeſty's «pardons (cw) t 0 1 78. Ab. n. 
Was excepted againſt on Rounds trial, as incapable of being Wee, 
„ ſtanding convicted of felony; but having got thic king's: pardon, was 


"allowed à legal witneſs, though not burnt: in che hand N *. 780 Hp. n. 


See iv. 681. ns * YL. 9 
** a penſion of 260!. a year groove him as u reward: W ing evidence 
2 ainſt Aalen 4 N 5 N A Mat LIED 115 1111 $SQ7 60:6 "ef 330 71 
Dbarnocl, ITED 15 Keys, HEME 21 
4 5 ee 2 . 8. 3 * 9 Is to 9995 1 Ling, F » $1117 : N 
Feb, Sir Ty nt Ov Partyns, Sir Wi len, . 
Freind, 815 ow 3 Mit. Hass 14 int 1 A: A n 1 


X. 75. Ap. o. 
I PORT LAND, WEL 2 7 % Earl of, : 
* FL Jord Somers, Edward ear] of OY. Charles lord Halffur, their 


825 


n U 


crary, at Edinburgh, in Fuly 1736, 10 Geo. ; vi, 703 
*The indictment, ſubſcribed by the king's ſolicitor vi. 764 
The information, by the king's advocate vi. 765 | 
* Captain Porteous' s defence, by his counſel vi. 770 
* Interlocutor upon the relevancy againſt him vi. 781 
*The libel found relevant | vi. 781 
* T he jury ſworn | vi. 781 


155 Witneſs againſt Sir fohn |; 


| ef on ine trial | 365 
5 The lords reaſons g giyen at a conference for not appointing a cam 


impeachment, together with the charge againſt the lord 77aver/ham for 
breach of privilege, exhibited by the houſe of commons, 13 W. III. 


1701 v. 339. See viii. $17, 520 


The ſtate of the proceedings in the houſe of commons, with relation to 

him, and the reſt of the impeached lords, and what happened thereupon 
between the two houſes viii. 512 
Copies of ſeveral treaties preſented to the houſe viii. $12 
Addreſs of thanks, and to lay before his majeſty the ill conſequences of 


the partition treaty viii. 513 
A committee of lords appointed to draw up, and ſtate the fact, as to the 
treaty now in debate K VII. $14 
The report of the committee, and debate thereon viii. 514 
Lords addreſs upon the treaty viii. 516 


Conference wich the lords, and report thereof | viii. 517 
The letters patents, creating the earl of Portland and earl of Jerſey pleni- 

potentiaries | viii. 518 
The paper laid before the lords by the earl of Portland „ 
The lord Somers admitted into the houſe of commons, and heard viii. 520 
The commons addreſs his majeſty, to remove the impeached lords viii. 521 
* The lords addreſs the King not to cenſure or punith the four lords till 


the impeachments are tried v. 339 

* The lords ſend a meſſage to the commons, to put them in mind of ex- 
Ning articles againſt the lords | V. 340 

* The commons bring up articles againſt the earl of 47515 and demand 
he ſhould give ſecurity to abide the judgment of the houſe of lords 
0) 

* 'The lords ſearch their journals, and find it not uſual to take Kauer 
v. 340 

*The articles againſt the earl of Orford; and his anſwer v. 240 
* The earl of Orford detires a copy of the articles againſt him; hag is 
granted 344 

* A copy of the lord Orford's anſwer ordered to be ſent down to the com- 
mons v. 344 
The commons replication thereto IP 523 
Two counſel aſſigned him for his trial 344 
* Another meſſage from the lords, to put the commons in mind of exhi- 
biting articles againſt the other impeached'tords V. 345 

* Articles exhibited againſt 7% lord Somers; and his anſwer v. 345 
The commons replication thereto vili. 523 


Meſſage from the lords, that the right of limiting a convenient time for 


| bringing the particular charge before them is lodged in them viii. 525 
The commons anſwer | viii. $2 
Conference appointed, and report thereof viii. 328 


Meſſages from the lords, relating to the right of appointing the — 4 for 
trial of the impeachments, and the commons anſwers vill. 526, $27 

Conference appointed, and the report thereof viii. 528 

* A meſl:ge ſent by the lords to the commons, that the houſe having been 

. defired by the earl'of Orford, that a day may be appointed for his fpeedy 
trial, their lordſhips finding no iſſue joined by replication of the houſe 
of commons, think fit to give them notice thereof v. 356 

* Another\meſſage to put the commons in mind of andes nile 
againſt the lords Portland and 3 | 

* A meſſage f 


thought fit 5357 
vF ane commons inſt uren it as FI 1 8 to e ele ue they 
e nt 

* That where ſeveral are impeached, it is their undoubted right. td bring 

to trial ſuch of them firſt as they ſee fit 1357 

* That their lordſhips ought not to appoint a day of trial, before the com- 

mons have ſignified their being ready to pappe thereon. nfo t We 358 
* Precedents in caſes of impeachment 4% 

* The lords in a meſlage to the commons ſet forth, that they can find 

no precedent where articles have been ſo long deferred after a general 


© impeachment meta 889 
* The lords inſiſt on their right of appointing the time for che trial v. 359 
* The commons Propoſe, a conference on the methods of ale 5.» in 
| impeachments | e e e | 
The lords agree to it rity Sa 1 1 359 
ech n by ched by the lords ye J 
The! 


4 0 aſſert their dich to a bas a. K's for & the trial 3: 36 
| impeachment, without any previous, 5 fication from the ne 

of their bai ready to proceed V. 36t 
* In a me Mage y mr. Ha court, the commons inſiſt on their piepbadon 


7 


: 1 fs a committee 5 houſes, to adj uſt the preliminaries for the trial: 


larl \ whe! t the impeached lords ſhall appear at their trials at 
on rare! ips bl as Ge and whether they ſhall ſit as judges 
a on each other's trials for theſe crimes, or give thei votes, in theſe — 4 


[ 7 7 pts concerning the regulation of trials before the jords:.. ve bay 


rds refule to, appoint à committee to Mok a committee of the 
boy f 5 commons, to ſettle the preliminaries i in re ation to the wk of 
; hn . d lords . | 369 
9 the 8 that they have appointed : day for the tria 

11 t TIONS eee 10 Ya 
commons. forbid any. member to attend lord Fd e vili. 53K 

1 5 10 a Age. from the commons, they take notice. that the * = 
„7 1 0 15 a place ſor the trial 305 

inſiſt on a committee of both houſes, before they proce 


1 


- 


36 
* The lords ede that no lord of parliament impeached of gh rd 


and ice ente ſhall at his trial de without. the bar . | 


1. 329 


* 


1 And TO no tord 8 parliament, impeached as + afceſld, can te L 
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V. 304+ 
viii. 529 
The commons anſwet thereto viii. $29 
* Exceptions taken by the commons to ſome expreſfions of my lord 
' werſham's at a free conference v. 366. viii. 30 
* The commons defire the lords to proceed againſt the lord Haver) 

. for the words ſpoken by him, and inflict ſuch puniſhment upon the faid 
lord, as ſo high an offence againſt the houſe of N 7 8 75 
viii. 530 

* Articles brought up againſt Charles lord Hali far, and . Nee he 
ſhould give ſecurity to abide the judgment of the houſe of lords v. 367 

* His anſwer to the articles v. 367 
* The commons refuſe a conference, till ſatisfaction be given them as to | 
the words ſpoken by the lord Hauerſbam v. 372. viii. 533 


* Ordered, that the lord Haver/ham have a copy of the charge delivered in 
againſt him by the commons; and that he have counſel A him 


cluded from voting on any occaſion, except in his own trial 


2 
* The lords acquaint the commons with their intended method of 705 
ceeding at the trial of the lord Somgrs 373 
* An order of the houſe of lords for the lord Somers's witneſſes. to 8 
the trial v. 3 4 
* Reaſons given by the commons why they refufe to proceed to the tria 
of the lord Somers v. 374. viii. 532 
* And an anſwer thereto by the lords v. 374 
* A meſſage from the lords, that they intend preſently to proceed to the 
trial of the lord Somers; the me engers acquaint the lords that the 
houſe of commons is adjourned v. 376 
* The lords proceed to the trial, notwithſtanding v. 376. viii. 534 
Thirty-two lords diſſent, but the reaſons expunged by order of 779 55 houſe 
viii. 
Lord Orford and lord Hali fax withdraw at the trial viii. 56 
Reſolved; the queſtion for acquitting lord Samers be put in the court 


low; 31 lords proteſt ; the reaſons expunged viii. 534 
The impeachment diſmiſſed viii. 535 
The commons proteſt againſt it * 535 
* Proclamation made in the king's name 370 


* No proſecutor appearing, he is acquitted by the majority of. voice 


* The lords appoint the 23d of June for the trial of the lord Orford v. v. 3. 
viii. 533 
Tbe commons forbid any member to appear at lord G trial viii. 7 
* The commons anſwer, they will proceed firſt to the trial of the lord 
Somers, when they have received ſatis faction in relation to my lord Ha- 
verſbum, &c. v. 378 
*The lord Haverſham's anſwer to the charge of the houſe of commons 
V. 378. viii. 533 

* The lords declare that, unleſs the commons proſecute their Fharge 

againft the lord Haverſbum before the end of this ſeſſion, they Ling a 

judge him innocent » 381 
An order of the lords for my lord Orford's witneſſes to attend he ett i 
381 

* A complaint that the commons in their printed votes had reflected on 
the houſe of peers v. 381 


#* Reſolved, that thoſe reflections of the commons are contrived to cover 


heir affected and unreafonable delays in ai ated the impeached lords 


v. 381 
* That they tend to the ſubverting the conſtitution, &c. v. 381 
* They proceed to the trial of the ear} of Orford V. 382 


They acquit him nemine contradicente, no proſecutor appeari „. v. 103 
* Ordered, that the charge againſt the lord Haver/ham be diſmiſſed v 
* That the impeachment againſt the lord Portland be diſmiſſed, no Firs 
cles being exhibited againit him 383 
* That the impeachment againſt the lord Halifax, and the articles again 
him, be diſmiſſed * v. 38 
* That the impeachment. againſt the duke of Leeds for high crimes an 
- miſdemeanours, and the articles againſt him, be diſmiſſed v. 383 


1 
The caſe of the uniön of the realm of Scettond with England * 1. 75 
Extract from Moore's reports 


por | 
Speech of lord IG as counſel * Calvin, in . Kaum ** 


xi. 
Lord Cole's report of Calvin' $ Is 


Lord chancellor Ell:ſmer,'s ſpeech in >the 3 97 
41 7 Loni. VINCENT ii. 398. See REGICIDES, | 4 
| CODE RNS Mr. Ty ; 534 
O the Information in Samuel Barnardi . mi. 
pen POWELL, Sir OM, =" /rag]ht B. R. 9 
| Declares his 8 on the trial of the ſeven biſhops, that the Nation 
— not ti 


lous : 
is 2 e charaQeriſed for his noble conduct on the above a . 283 
His before Judgm ment on $wenſden, for a forcible marriage, and 
1 30 Sarah Bays Baynton, — and aſſiſting therein v. 479 
Mts inion, that erroneous proceedings againſt Tutchin, * for 
iſhing ** The Obſervators,” might be amended vi. 369 
Dives the Jury on the trial of Fielding, for bigamy 25 
Hils argument in controverted point of peerage, in the 80 ak Charks 
Knowles, commonly called earl Banbur viii. 58 
His ſpeech « on giving his opinion, that the Apleſtury-men were not dailable 
Vill. 1 
He ſaid, on Cool's trial, that if the ſheriff had returned all new men — 
A jury, without 
lenged before, it had been well enough . 9 


| 87 
The houſe of lords declared, that the court of King's-Bench, of 


* "of the 
: Juſtices | whereof was fir Jabs Powell, over-ruling the earl of Devon- |: 


=» mee mou or privilege, 8. a. breach of ES of parliament |. 


regard to thoſe who' 8 and were ſworn 2 chal- | 


F 


3 againſt fir John Fenwick 


„ 


X. 


E 


G ? 
Abuſe of power well defined 
Nos, Sir LYTTLETON, Jakes B. R. 


ix. 26 


Sums up the evidence on the trial of the reverend Milliam Herd!:y, for 


preaching a charity ſermon x. 88. Ap, 
His letter to lord chancellor Pargter, containing an account of his "a 
ceedings on the ſummer home circuit, for Kent, in 1719 x. 9. Ap. 
His argument in the Prince's cafe 8 | Xi. 
His opinion 3 BY 
POWTIS, Sir THOMAS, {WED "Aubry 
Prays the information may be read on "the ſeven biſhops Hab. Cy, p. 


He prays the biſhops may plead to information i 85 

States the caſe and opens the evidence for the king, on their trial j iv. 

His reply to Somers, defendant's counſel iv, 25 

His argument on the bill of attaiader brought into the hag ſe of comms 

His argument on behalf of Edward earl of Warwick and Holland, bes 
the competency of a witneſs, on his trial before the houſe of peers for 
murder 

His ſpeech for ducheſs of Norfolt, in the houſe of commons, on he 9 
ceedings for a divorce between the duke of Merfoll and her grace 

His reply to the defence of Lindſay, tried for treaſon, in returning 
from France without licence v. 51 

His argument on motion in arreſt of judgment againſt Tatchin, Men 
by information, for writing © The Obſervators” 


POWLE, HENRY, 

His ſpeech and motion, that earl "Danby be committed on his im 

ment for high-treaſon, before the. houſe of lords 34 

His ſpeech on ſumming up the evidence, on the trial of viſcount $219] rd, 

impeached by the commons, before the lords, of treaſon, for being 

concerned i in the popiſh plot iii. 200 

POWRIE, WILLIAM, 

His 6 concerning the murder of lord i Darnlg, 

queen of Scots 


peach- 


vii. 321 
His trial and ſentence viii. 3317 
* POYSON. see MURDER. POISON. Y 
FT 4 TT 3 He --£, 
The ancient practice of every court is the law of that court vi. 624 
Matters of practice are not to be known from books xi. 332, 333 


P RA MU NIR E. 
Statute of præmunire made at the prayer of hg commons Xi. 
| BOLTON JOHN. Ny 
CROOK FOHN. 
GREY ISAAC. 
| IRELAND. 
oak LALOR ROBERT. 
C MEET FS. 
Account of he 71 110 oy court on him, on his conviction of perjury 
on the trial of Green, &c. for the murder of fir Edmond 
oy org Bf Lein 
7 ER. See HEN DEE WILL A 
PRATT, CHARL ES. nel 
His reply on Timothy Murphy's trial 189 
His ſpeech, argument, and defence of Owen, the book for poli? 
ing ** Murray's Caſe” x. 207. Ap. 
PRA 77, Sir CHARLE 4 Lord Chief Juſtice of the Common 
Peas. 
His ſpeech in that court, on, deliverin 
from a commitment by a \ erexary e 
Wilſon's reports 


70, See 


mr. Wilkes, \ on his Hab. Corp. 
13 taken from mr. ſerjeant 
Xi, 


encn, 


His direQions to the 
-officers, for murder 


His di ions to th th 1 of L for treaſ TH bar 
18 * 27 1 0 a On e tria 0 ayer, r treafon | 
E AM BL E. 


vi. 318 


The ds to an act of parliament is the key <a ope neth Fe 
into the meaning of tac maker of the law vii. 154." See 8. 
ECEDENTY 
Precedent and examples of former Hcy are 1M, alarly uſeful, if not 
abſolutely neceſſary, to à right underſtanding of 


Em. Pref. i. See vii. 69, 108, 111, 118, 137, 1 8 1577 158, 
; 67, . » h 
7 1674 497» r . "I $49: $56) "566; e 


JUDGMENTS. PARDON. PLEADING and PLEAS.” 
CORDS. SPECIAL VERDICTS. WARRANTS. WR 


_ PRECEPTS: on the "TRIAL of PEERS, {by 
 BALMERINO, ARTHUR ETC. ix. *596 
„Rox, HHTLLIAM Lord Wes 8 5 LOR, 317 

: CROMARTIE; -GEORGE Earl of - > £ * K 1 ir. *590 

e LAWRENCE Earl of. ONES wal ig rB 


T's; | . 1367 


45 * KIL- 


His reply | .. No 
pots, Sir THOMAS, judge 2, B. 5 

Is of opinion, there is a miſtake in proceedings againſt Tutchin N 569. 
His parliamentary ſpeech againſt the action brought by Apply 1 
White, lying vin. 95 
His . ument for fir. Edward Hales, at the ſuit of Godwin + vii. 614 
Gives is opinion, that the Ay/esbury-men were not bailable viii. 1 59 


viii. 442 


huſband to Mary 


d. 


The ſame from ©* Digeſt of the Lat concerning Libel” It, 304 
„ e au 
7, Sir N, Ju » the King's- 
| * argument in the Prince's dae 8 | bis 1 en 299 
is opinion oo, 
PR 7 7 7, Sir FO H N, Lord Chief Julie of of ths Court 0 + 4 2 


Jury, o on the trial of Feaſ. n and Tranter, ſheriff's 


the laws of England 


* 


2 


PIR: + 5 


. wWnmOQP_ <8. = 2 


r * 


))) 


1 N 
KILMARNOCK, WILLIAM Earl of Ix. *590 
KINGSTON, ELIZABETH Ducheſs Dowager of xi. 198 
MOHUN, CHARLES Lord iv. 512. v. 137 
MORLEY, THOMAS Lord Vit. 222 
WARWICK, EDI ARD Earl of v. 137 
wWRITS. | 
jn what a precept differs from a ven:re ve 745 


Precept iſſues before ſeſſions, and before iſſue joined; and only commands 
the ſheriff to return jurors ſufficient to try the priſoners in general 


iv. 744, 745 
PRELATES 12 8 
2 i. 496 


Nat de jure divino 
i. 496 


Not to iſſue writs in their own name 


15 C 
Lord Bacon endeavoured to reconcile parliament to impoſitions by prero- 


gative : xi. 29 
Proceedings againſt Mhitelocbe for contempt of the king's prerogative 

s ID xi. 106 
Hakewell's argument againſt impoſitions by prerogative xi. 29, 36 
Yalerton's on the fame ſubject | xi. 29, 52 


M. juſtice Foſler is of opinion, that the right of preſſing mariners into 
the public ſervice is a prerogative inherent in the crown Xi. 350. Ser 
ROYAL FAMILY. * See i. 547. and ii. 305. 

„ 4 PRESSICKS, MARY iii. 79. See THIVING. 
| FAESY9 LNG, 

Warrant to preſs ſeamen xi. 349 

Oeſtion touching of preſſing mariners for the public ſervice, is a point 

of very great and national importance Xl. 349 

No perfons ſeem liable to be preſſed into land ſervice Xi. 349 

Nor landmen to be preſſed into the ſea ſervice Xi. 249 

Perſons who have choſen a ſea-faring life, whoſe education and employ- 
ment have fitted them for the ſervice, and inured them to it, ſuch per- 
ſons, being mariners, may, in the opinion of mr. juſtice Faſter, be le- 
gally preſſed into the ſervice of the crown, whenever the public ſafety 
nb it | | Ki. 349 

His reaſons for being of this opinion, ſeem chiefly founded on the public 
utility of preſſing | I» xi. 349 

Hard to prefs ſailors homeward bound, after a long voyage Xi. 349 

Yet impreſs on even outward bound veſſels is ſometimes neceſſary xi. 349 

Me fukice Faſter is of opinion, that the right of impreſſing mariners tor 
the public fervice is a prerogative inherent in the crown, grounded upon 


common law, and recognized by many acts of e xi. 350 
Several mandatory writs and commiſſions for preſſing cited xi. $50 
fervations on them | Xi, 351 
the ſtatutes concerning preſſing xi. 351 

A ſhort view of the acts Xi, 352 
Prefling mariners never mentioned in any act of parliament, as illegal 
Ws xi. 352 


efs-warrants never had the ſanction of one judicial determination, and 
ſeem not reconcileable to the law of the land Em. Pref. v. xi. 349 
Preffing is one of the miſchiefs which war brings with it xi. 315, 349,350 
If-a man ſees another preſſed, though the perfon abuſed does not com- 
plain, or call for aſſiſtance, and others out of compaſſion come to his 
'Tefcue, and kill any of thoſe that reſtrained him of his liberty, that is 
man- flaughter ix, 6 
PRESTO N, Lord Me 1 (alias Sir RICHARD GRAHME, 

3 F aronet), | 

Jun Afton, and E'mund Elliot, their arraignment for high-treaſon, 

bo 16, 1690, 2 W. and HA. iv. 410 


The indictment for compaſſing the death of the king and queen, and 
adhering to their enemies | | iv. 410 
* The ſame overt- acts laid to prove the adheſion, as to prove the com- 
paſſing the king and queen's death | | iv. 413 
A er ford Preſten infiſts . his peerage iv. 413 
*The court tell him he muſt produce his patent iv. 414 


See vi. 240. 
* e his lordſhip had diſclaimed his right to peerage there iv. 414 
*The indictment read in Latin at the prifoner's requeſt iv. 415 
Produces a ſtatute of 46 Eat. III. upon which he prays a copy of his 


* That the houſe of lords had over-ruled his claim of peerage ive 414, 


_ "ididtment | 1 8 975 
* Which is refuſed him | $33 iv A 
It is not regular to put off a trial before plea pleaded iv. 418 


*The priſoners plead not guilty, and then move for a longer time to pre- 
re for their trial, urging that the haſty proceedings in the late reign 

in capital caſes were looked upon as great hardſhips, and given by king 
William as one of the reafons for his coming over, in one of his decla- 
rations Apo. | 


without oath made of it | e 
* The priſoners refuſing to join in their challenges, are ordered to be tried 


* Ide der Preflon comes upon, his trial, and Aſhton wg Elliot ! 

to Newgate, and not permitted to be preſent at his trial iv. 423 
* r aer for want of freehold __ | | : 
* 


The king need not ſhew his ca S got 

through. „„ F iv. 423. 

| F Mr. Bicitor-geheral (fir Jobn Somers), his ſpeech before: 1 * 
r . | e 


* 8 8 f ” Is . 14 ”" 122 - N 

* Captain Billep's evidence of taking the priſoners on board a ſmack ar 
 * Graveſend, as they were going to France with treaſonable papers iv. 433 
Lord Nottingham, ſecretary of ſtate, marquis of Carmarthen, lord preli- 
dent, and ford Sidney, depoſe, that the pes produced in court were 
© the fame that were brought to them by captain Bes iv. 435 437 
och . read, giving an account of the ſtate of the ZEnglz/h ret and 


h 
9 £O — * 1 2 8 % 
| kiſons, &c. | Iv. 440 
or. XI. 1 FT by 


| pee Ne 1 ivy. 419 
A trial never put off on a ſuggeſtion that witneſſes are out of the way, | 


„ 
ſe of challenge till the pannel is gene 1 
e | The judges of Obvi# O Ge 
triable by the fame lau as a common | 
The Prince's caſe in George the firſt's reign, See ROYAL FAMILY. 


Principal ou o be can f | trie 
Though principal and atcelfaty be tried together, 
given againfk the prineipal, before it is given againſt the zecelitry 
'1 


| 


E X. 
* Witneſſes produced to prove ſome of the papers to be my lord's hand 


iv. 446 
* Lord Preſton's defence. He objects that no treaſon was proved 5 
him in the county of Midilliſex N Iv. 447 
* That ſimilitude of hands was not evidence of a man's hand-writing in 
capital caſes IV. 447. See vi. 478. 


* His objections anſwered iv. 447 
Ihe lord chief juſtice Hoit directs the jury Iv. 448 
Lord chief juſtice Pollexfen adds his obſervations iv. 453 


* 'The lord Pręſton ſuffered to ſpeak in his defence after the evidence ſum- 
med up iv. 454 

* He is convicted iv. 455 

Lord Preſton pardoned, on making a pretended diſcovery, which he after- 
wards denied v. 96 

* PRESUMPTION. See EVIDENCE. 
FN b 48: NF. 8: 

The alterations in favour of the ſubject on proſecutions for treaſon, which 
were not to take place during the life of the Pretender Em, Pref. vi. 
See vi. 76. | 


“ Reaſons for attainting and abjuring the pretended Prince of Malis,“ 


cenſured by the lords viii. 82 
Judge Powys ordered a man to be whipped in open market twice, till.his 
back was bloody, a month intervening between the ſirſt and ſecond 
whipping, for drinking the Pretender's health x. 91. Ap. 
He fined another man 100l. for drinking the health of king James III. and 
ſay ing, he knew no fuch perſon as king George X. 91, 92. Ap. 
* PRICE, ANNE ii. 1017. See TASBORQUGH. 
"PRICES FN By. 
* And one hundred other proteſtants, their arraignmeat for high-treaſon, 
at Mietloꝛo, in the kingdom of Ireland, March b, 1688—9 v. 401 
* An introduction, giving an account how they came to be charged with 


high-treaſon iv. 401 
* Ten of the grand jury papiſts iv. 402 
The lord chief juttice Keating's charge to them iv. 402 


* The 1r4 papiſts arm themſelves upon the Revolution with half-pikes 


and ſkeans a IV. 402 

* Encouraged by the regular troops in their depredations on the Engl; 
' | IV. 402 
No petit-treaſon in Ireland iv. 403 
* Murder made high-treaſon in Jreland iv. 403 


* People may aſſemble for their common defence, without ſtaying for per- 
— miſhor from authority iv. 404 
*The indictment againſt mr. Price and the reſt iv. 404 
* Priſoners to the civil power ought not to be guarded by ſoldiers, or with 
fire-arms | iv. 405 
* The grand jury ought to be all freeholders ive 405 
* A capital crime muſt be tried in the county where it is 9 
* For want of jurors qualified, the trial put off to another aſſizes ; ad | 
moſt of the priſoners bailed by arder of the government, tho! committed 
for high-treaſon | "+ AR iv. 407 
The proteſtants complain to the court of their being ſtripped and plun- 
dered by a rabble of 1ri/þ papiſts iv. 407 
* Two convicted for ſtealing cattle z and the court directing the ordinar 
not to aſſiſt them in reading, they receive ſentence of death iv. 40 
* The lord deputy Tyrconnel's letter read at the aſſizes, requiring a loan 
of particular perſons towards ſubſiſting king een army iv. 409 
Fhe grand jury excuſe themſelves, through the poverty of their county, 


and are reprimanded by the judge ' Iv. 410 

eee, ee 7 E R 7, Baron of the Bxchequer, © | 
His argument in the Prince's caſſe xi, 296 
His opinion | i 
PRIDEAUX, EDMUN Dy A000 ney-General forthe Common- 
Opens the indictment againſt Fox, YVowell, and Gerhard, far treaſon. ii, 21 


Prefers an impeachment for | treaſon ayainft Grbbans, upon which h 


is tried & of | 3 il. 184 
Applies the evidence on the trial of John Lillurne, to prove him guilty of 
treaſon A | N il. 56 


Makes his obſervations on the evidence for the commonwealth = ii. 76 
Is 6 rifoner with being an impeached traitor vii. * 
Joins iſſue with Zove on his impeachment for treaſon, in correſponding 


With, and conſpiring to bring in, king Chartes II. ii. 92 
His reply to the priſoner's defence r ii. 139 
His further reply | 155 it. 145 
He moves for judgment againſt the priſonenm Ji. 477 

„PRT 25 $f, — if, $01. See PLOT POPISH. © 


PRIBST, WILLIAM, 


The cafe of duels, or proceedings in the Star-chuniber, againft mr. Wilkian 


- | Prigff, for writing and ſending a challenge, and mr. Richard Fright tor 
_ *cartytng"it, Fan. 26, 1615, 11 Fac J. VN. 11 
Charge of fir 1 andi Bacon; the Wikg's attorney-general | xi, 112 
' Decree'of the Star- chamber againſt duels '" $5: 230 


Xi. 11 5. , 


They were me impriſoned,” and to ackndwlete offince at the aer 


ee BARBOT' JOHN. © BYRON Lord. REA Loid. 
that a prince was a ſfubſect, unit 
7rͤĩ Fi“o th ave it 
e Nn 
ht to be convicted before acceſfary tried ik. 19 

yet yerdi is 98 ' 
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" FALL, : 


Tary to murders committed by his ſon, though he neyer ſpoke to, or faw 

him x. 855 See ACCESSART. 
NN. 3.4 

Printer on his trial for treaſon, is allowed to * 155 jury bookſellers or 


printers | tant li, 530 
No excuſe for printer of ſedition to ſay, that inting is his trade ii 547 
Or that he printed the dying ſpeeches or 2 625 dying man ii, 542 
Printing an overt- act of treaſon viii, 1NDERTON, WIL- 


LIAM. DOVER SIMON. LIBE NE THIS JOHN, 
TWYN JOHN. 
*PRISONERS and nx T. 
* Sir Thomas More impriſoned fifteen months, and his eftate confiſcated 
before he is brought to trial i. 61 
* One kept in priſon after his being tried and acquitted of high-treaſon 
i. 77 
* A priſoner denied the liberty of taking notes at bis trial i. 135 
* Fa'ſe impriſonment to detain one committed bz, order. pf paciament, 
after the diflolution of the parliament Os | 1111. 209 
*The goods of a priſoner accuſed of treaſon or felony may be ſecured; 
but the priſoner ſhall have a ſubſiſtence out of them till he is convicted 
ii, 504. iv. Ga. v. 200 
* A priſoner indicted for felony, denied proceſs by the; court to bring in 
bis witneſſes AEM 2 now 10% 
The jury directed in the abſence of the priſonern il. 613 
* Earl of Danby impriſoned forty months without any proſecution i lis 744 
* Reſolved by all the Judges, that the king could not give him leave to 
goo his houſe ii. 753 
* Where any queſtion of law ariſes, it ought to be put in the pri ſoner's 
preſence ii. 729. v. 169 
* Counſel aſſigned a priſoner ſhall not be diſcharged without his aſſent 
Wen sb Ni B33 
* A priſoner in capital | caſes may not have a any inſtruction i in writing, or 
otherwiſe, from counſel or others, without they arc-alligned by the court 
to aſſiſt him iii. 344 
* A peer impriſoned « on a homine replegiando till the party eſſoigned was 
roduced iii. 544 
*The court of King's-Bench deny the priſoner a habeas corpus to bring up 
his witneſſes, who were priſoners for debt iv. 2 
* A priſoner for high-treaſon, not uſual to let his friends be in private 
with him iv. 209, 662, 737 


0 & priſoner to the civil] power ought not to be put under a guard of ſol- 


diers iv, 404, 405 

* hes priſoner brought by habeas corpus to the King Bench, may, be.remand- | 
ed to the county gaol from whence he came, or to any ptiſon in the | 

© county where the King's-Bench ſits iii. 1000 
* Where a witneſs is a priſoner, he cannot be brought out of 1 rules but 


Pp. habeas corpus iv. 599 
he 99 8 * ought to be * off es the rial, ii. 393: [ 
iv. 98. v. 18. 
* „Bas not upon his arraignment vi. „. 
* A ſtatute made to impriſon ſeveral perſons; for life 
8 Whether a peer may be committed for a miſdemeanour ? iv. 312 


hether a commitment to the cuſtody of a melleyger be 2 lawful im- 


ef riſonwent ? e r. $56 
ance of a perſon being committed to priſon, and never more heard of 


The uſe of chains and fetters in gaols Em. Pref. xiv. 
Sending the ſubject to remote and inte priſons „ of by the 
judges, in 34 Eliz. |, Em. Pref. v. and n. 
wh hy the law requires, whenever any die in ova, the coroner to ſit on 
their bodies Em. Pref. xvi. n. 
Priſoners removed, that they might loſe. the;benefi of the judgment of a 
court of juſtice in favour . - ii, 239 
Inſtance of a Kme-prifoner deins es above forty years — trial 


4 


9 


See CRISPE, Sir NICHOLAS, 


1. 36 


0 ho me 16 Ot 


. 


* The plaintiff declares that the defendant cauſed him-to be arreſted, be. 
ing then lord mayor, having no probable cauſe of action again(t the 
plaintiff lit, 

* Six Nobert Sawyer, attorney-pgeneral, ſugg eſts that this was part of the 

plot of the diſcontented party to throw the city in.o confulion iii. 1072 


* The manner of the arreſt is proved Rü 107 
* 17 lieutenancy raiſe the militia, and prevent any diſturbance; — 

lord mayor 18 releaſed "Om == iti, 107 
# y r. ſerjeant Majnard's ſpeech for the defendant | thi. 10 5 


dog Fe) lord mayor not exempt from an arreſt, where there is a probable 
cCau ili. 10 

The defendant's counſel urge that they had a probable cauſe, the as 
tiff making ſuch a return to the mandamus for admitting him ſheriff, 28 


he had reaſon to apprehend was falſe | ili. 107 
* Mr, Williams's (ſpeech | "Vi iii. 1077 
* Mr. Ward's ſpeech CEE 7 1077 
* 'The chief juſtice reprimands him | iii. 1073 
* Evidence that the plaintiff refuſed to give an appearance iii. 1079 


* Evidence that the defendant had a majority of votes on the poll for 


ſheriff ll. 108. 
* The attorne + general's reply iii. 1085 
* The plaintiff's counſel ſhew that the poll where the defendant pretends 


he was elected ſheriff, was taken in a riotous manner, and by perſons 


who had no authority to take 1t | . lit, 1085 
* Mr. ſerjeant Maynard's anſwer | iii. 1087 
* The chief juſtice's obſervations upon the evidence iii. 1088 


* The purſuing malicious methods to obtain a right, ASE the party do- 
ing it liable to an action iii. 1090 
* Inſtances of malice in the deſendant F 1091 
* The true deſign of this arreſt, to procure an inſurrection iii. 1093 
Damages directed to be given anſwerable to the miſchief intended, and 
not according to what the plaintiff ſuſtained 


ili. 1094 
* Damages given 10,0001. iii. 1094 
* The chict j juſtice commends the verdict iii. 1094 
The record 50. Ap. 


PRIVILEGE of PARLIAMENT. 
Court of King's-Bench over-ruling pecr's plea of privilege of parliament, 
and forcing him to plead over in chief, it being within time of privilege, 
did thereby commit a manifeſt breach of privilege of parliament xi, 136 
The ſpeaker of the houſe of commons detained in priſon upon a civil ac- 
tion, notwithſtanding the privilege of parliament, 31 Hen. VI. xi. 
The houſe of commons reſolved, that the judgment given againſt fir Fobn 
Elli:t, &c.'5 Car. I. Was illegal, and againſt the freedom and privilege 
of parliament ii. 571 
. of parliament does not extend to: a proſecution for a ſeditious li- 


ment mi, 
and DALMAHOY. FAG 5 £ 
JOH. and Doctor SHIRLEY. FINCH Sir RAO. FAY 
and TOPHAM. 
PRIVY COUNCIL. 3G 2M 

As the juriſdiction of the: privy council i is OY the cauſe of their com- 

; mitment ought to appear * vii. 126 
The. lords of the council uſed in ancient ov to meddle with matters of 
meum and tuum, which are now left to the wing s courts of law and 
| equity Ki. 112 
Aſſaulting privy. counſellor muſt be, laid. to o be done i in been mie of his 

office, to make it capital in Scotland | 1&1 ii. 629 
A ſingle privy counſellor hath not a 1 to: commit in any caſe Xi. 319 
Lord Holt's opinion to the contrary, denied to be lar tn xi. 319 
22 1 PROBEN, £0 'UND, Serjeant at Law. 
Opens the defence of Thomas earl of Mectlesfield (late lord chancellor) im- 

peached by the commons before the houſe of lords, for high erimes and 
wiſdemeanours, in ſelling the places of the maſters in chaneery, May 
1 4726, 11 Geo. I. vi. 618, 663, 25 5 686 

P'R O B F N. Mr. Juſt 1 8 5 
| His.opinion reſpecting bailing Bambridgs ing 1 ang 
al BRO CDS 8. 10, 

IH proceſs be defective, or miſtake in name or i or if name of 


ix. 229 


0A x. 7 Ap. 
Reſol tions of. the houſe of commons, in the re tof ble committee 
2 70 to enquire into the ſtate of the Zaols, "reſpeRiag the cruel 
_ulage 25 priſoners Aer d A . ix. 1 
e opinion of judges mult be Wade not be gien in pre- 
ſence ge. the priſoner, | i. 207 
Priſoner, cannot inks, on any TAY Carl EM Av. 243 
Priſoner departin pri l hy OY Keg puni nals | 
ny. So 0% t Jud, 47 5121318 vii. 24 | 
e $ fined for coming into — at t eir trial, with ee 221 
Priſoners in cotland N eee not-alloyedithem 
OE 50 ga * 9/1 +94 oi JO 4 >| ( tef. l. | 
iſoners not being at a they had to lay. i, 6K. e 399 | 
Bast 10 red to ſpeak in 0 f. defence after eyidence t 9 It, 454\ ſ 
ow 1 8 may be lawfully Nye b eng, bo * 
a ve 


Witneſſes produced. on the 


examined on oat 


1 priſoners ought not ta be taken Wh 
0 


-ifoner can demand no time to prepare for his trial in Scotland 1. 1097 
Priſoners may. 29 indulged with, but not claim as their 1 the uſe. of 
pen, ink, i. 355. li. 177, 230. iii. 340, 708. iv. 143) 


t of iſoners ht $:£0 
PE j bo 2 40 n.. 78 


. 513, 5658. v. 143, 181. vi. 23, ix, 6a 
Sen fie ros ; 


1. 993, 994 ii. 10. vi. 57. 4 
Copy of pannel of f jury ( 3 fk, 386, a. 5 707- 7705 386 
0 hab 
| The there + b. mo #l.20, 239 
ee was hd 
inſtances of priſonery u n 5 1. 
See ACTON WILLIAM. e e 70 8. * BASTILE. 


© HUGGINS 
3 * PRITCHARD, "tie WIELI4M, "late Lord Mayor of, Zoiden, 


* And Thomas Papillon, * the tal between _ EY: 3684. 36 
3 ig) II. WE * Mey 


em a 
2 
— 


of cuſtody, without leave vii. 37 


2officer' be inſerted without authority, and after iſſuing proceſs, or officer 
*excverds his authority, | and is killed, it will be only manſlaughter x. 476 


. of "LORD. HIGH STE EWARDS. 


| ARMARTHEN Marquissk 116 24 
52 0 k „ eee 
997 1 - COWPER. Lord. 7 tough * | + 5 M53 4 ot E 
Va DAVENTRY Lord. en s e 25 911 1 TELL 
e ty DENSE Sand bool i tee ro)» 
vit; 113 39 * ASLLESMERE: Lord... 15 bai eee + Ha 7; eg is 
NON a eee Lord. 5 TAE Fes VN * | 6 Ktn bo 
4 Hel 36: $&Þ he 
Wil, 70 GIQON 1 . V uc! ee? of Nr NA + 
M016 oo 7 & HA 5nd 20): 10 BY 31320 | | 
3 e e, HENRY, P. . 
n 7 1 . Mi Spas! - 111-714 N F 
„ fg 8 ONS. OT 


„ The ju 


of Scent uſe towards the. 3 ori of a lays but never. 


* ed inflcad of 189) e 6 muon © Yom: Vi. 470 
een iſſued for prohibiting the printi gof news. vii. 48 0: 
judges eſpouſed proclamations agalaſt law ili. 223; vii. 481- 


zation of wo we pardon, un the teen ive, In Willa. 


(2 al x hs an ned to 3r i. 684, 585 
| A Hy iofnusted in 177050 e 1. 4. 426. n. 
1 proclamation. relpecting moe” ads NN $4268. 
a of an e e v. 510 

| | NT K 


1072 


A maſterly and ſpirited proteſt againſt narrowing the privilege of ek | 


„ „„ „„ „„ „„ I Rr I? 


#5 ; 


„ my +7 


* 


br b oo 


a 0 


A proclamation for reſtraining the ſpreading of falſe news, and printing 
and publiſhing libels ; v. 782. See xi. 63 
„ NOTE | 


| Indictment for forging a promiſſory note of hand X. 95. Ap. See 
HA. S ' ROBERT. MHALES WILLIAM. KINNERSLEY | 
$50 THOMAS. | 


Mk, PROOF. See EVIDENCE. WITNESSES. 
— +11 MOSES CNT IDO NS AE} 
Inſtances of illegal proſecutions, during the reigns of the Stuart family, 


219% in civil as well as criminal matters, but more eſpecially in capital caſes, | 


9 and thoſe chiefly for treaſon 

e See ARMSTRONG Sir THOMAS. 

#6 112% BARNARDISTON Sir SAMUEL, 
9791 -'': BATEMAN CHARLES. 


„ V 20S 


Neo! CARR HENRY. 

x50 COLLEDGE STEPHEN. 
e CORNISH HENRY. 

9701 FITZHARRIS EDMAR D. 


wl 1 "GAUNT ELIZABETH, 
480% © HARRIS BENFAMIN. 
„„ © TANGHORNE "RICHARD. 


2b. LISLE LADY. By 
envi PJLKINGTON THOMAS. 
200! RUSSEL Lord. 


„ ' SHAFTESBURY Earl. 
6001 SIDNEY Colonel. 

ob (54 N Sir HENRY. 
0094 -''' I/TLMER. | 

et FROSTIED TEES 
{Perſon proſtituting himſelf guilty of felony, as well as the actor 
Un many countries, an action may be maintained by a courtezan for the 
þ001 xi. 188 


er „ 


Pfoteſt made againſt the reſolution of the houſe of lords, that privilege of 


parliament does not extend to the caſe of writing and publiſhing ſedi- 
atious libels, contains a maſterly and ſpirited argument againſt thus nar- 
Zrowing the privilege of parliament | xi. 305 
TT oa ., od 55 | 1 9041 
A very wiſe chancellor affirmed, that proverbs, were the wiſdom; of a 


x 0 — 181 9 ö 5 f ; | 2 } I. X. 
Wen K PROVOCATION, See MURDER. 
PRT N NI, WILLIAM, N g 


His trial in the Star-Chamber in Hilary term; 16323, 9 Cor. I. for 


-,writing and publiſhing a libel, intitled, Hiſriomaſtix; or, a Scourge 


C . a £ 
= Tor Stages players, &c. as alſo the trial of Adichazl Sparkes for printing, . 
550 ad Milan e for licenſing, the ſaid libel; and of fout others | 


5 -concetned-ift! printing part of it | pb 
+: The libel. cenſures all manner of plays and recreations as unlawful, and 


caſts reflections on the king, queen, and court, &c. for allowing oo 
[= 23 * i. 418 


and being preſent at them 5 
* he keeping of feſtivals does not pleaſe this author 
HFrynme's anſwer to the information e 
10 3uchner's anſwer fir | | 

* $9arkts's.anſwer 


— "LES x « Nn IN 
rynne affirms that he would rather die than put on his maid's clothes 
/ | , | Ce Dt * (\ * 1 : "> A, TA * c { x «\ i. 421 
N 9713 1. 422 


in 1. 422 
Me 4. 423 


5 - 4 {4 p B 129 
Nein 207 10 299 


rofeflion of an utter barriſter at. : q 


4 
82 
No Pratt ene i. 428 

Prymme was the proſecutor of colonel Fiennes for ccwardiee i. 2 

His argument in the caſe of Connor lord Maguire condemned in England 

for treaſon committed in Ireland n tan AT Yi 341 

Account of his Chronological vindication of the kin ſupreme eccleſi- 
Aaſtical juriſdition ? xi. 7 


„UB LICATI O N, F 
r Queen's" Setjeant at Law, 
Of counſel for the crown on the proſecution, of * Ahingion For treaſon 


His reaſons, as ſpeaker in the lowerthouſe, for the enpsdhene) of execut- 
is reaſons, as ſp in the loy 8 0 


91 None 

| 1 When made lord keeper \C YNO13013G,903 eiiie 9 101 094431 e 194 
e | ne 

lained'of 9 206 E Pref xti. 


Xx. 


144 „ 
. 


Of theft in particular ei 250mg. gf105” © Bm Pie; it, 
Of murder in particular . nme, 26 Zu. Pref. ix. | 
—— 4. 3 2 736 85 


Of adultery in particular 


For ſtriking in the king's palace 


The attorney-general's ſpeech 


i. 296 


price of her proſtitution ; but no ſuch action is allowed in England 


208 « Ap. 
Lord chief juſtice Parker ſums up the evidence 
Seconds John 


nn | , 
I. 419] His ſpeech on delivering the articles of treaſon againſt archbiſhop La 


The quakers give à bla phemer divine worſhip 
1+ NAYLOR FAMES. | poet aol 


Mr. Aihhn and Mr. Hobourny of counſel for Prynne ; their arguments] A'quaker'cannot be a witheſs upon an appeal 


| And others \ their trials at Bafa, for piracy and murder 
Arraigned No 

| ſeveral articles 1 e Io 5 
| IR | — fitted out to <fuile on the French and Spaniards, they had. 
| plunderet oy i a i. 206 
Fr not guilty, the reſt lth ; 


Paw D ence 
Pymer, Ciſ ford and Perrot, evidence againſt the priſoners 
The coun | for the'priſonery urge che London Gazettes no evidence of the 
| 2qlliancen:bas e nd. | W 

That the wWitneſſes were not compe 
der majeſtyes pardoern 0161791 en 
Pirates im the Plantations'proceeded againft in a ſummary way, by com>, 


Found Fold 72 
3 1 Pr I | unded to, and reſolved b „all the judges of England. See 


E P ef. : 1 35 | 2 
m Pg 0 X. 2 
f 4 ] : | 4 f 32 x 


[ - the higheſt caſe that ever came in I gr 


. 


Em. Pref. *. 
Em. Pref. xi. 
| xi. 16 
Cruel puniſhments oppreſs many, terrify all, and conſequently make go- 

verntnent odious to the ſubject iv. 172 


Of leſs crimes and miſdemeanours 


| Inſtances of cruel] puniſhments during the reigns of the Stuart family 


in civil as well as criminal matters, but more eſpecially in capital caſes, 
and thoſe chiefly for treaſon iv. 165, See 
| BARNARDISTON Sir SAMUEL, 
DANGERFIELD, 
HAMPDEN JOHN. 
OHNSON SAMUEL, Clerk. 
EIGHTON. | 
LILBURNE JOHN. 
OATES TITUS. 
PRYNNE WILLIAM. 


The above cruel puniſhments, and of ſeveral other perſons, as they were 


againſt Jaw, ſo they were without precedent iv. 165, See 
DAMAGES. FINES, : 
| PURCHASE, GEORGE, 


His trial for high-treaſon, in levying war, under pretence of pulling down 
meeting-houſes, 1710 viii. 267 
Mr. Thomſon opens the indictment viii. 268 
viii. 268 
Tolbey's evidence of their intention of pulling down the meeting-houſes 
| viii. 26 
Mr. Orrell's evidence, that the priſonet thruſt ſeveral times at the A. 
of the guards viii. 270 
RuſſelPs evidence to the ſame purpoſe viii. 272 
Richardſon's evidence to the ſame purpoſe viii. 27 
Mr. Darnell for the priſoner, urged nv general previous intention proved; 
but this only a ſudden execution of a deſigu viii. 273 
That the priſoner being in drink, was forced about by the mob, but no 


Ways concerned in the intention or execution of pulling down the meet- 


viü. 274. 


ing-houſes 
viii. 274. 


Mr. Major on the ſame ſide 

Evidence for the priſoner viii. 2 
Broad's evidence that he was very much in drink, at near eleven Ya 
and muſt neceſſarily paſs the mob to go home viii. 276 
Cheekley's' evidence, that he only held his ſword undrawn to keep the 
horſes off FIN of | viii, 278 
Mr. Darnell's ſpeech viii. 250 
Mr. attorney-general's reply viii. 281 
Mr. ſolicitor's reply 155 viii. 281 
Mr. Thomſon's repl viii. 282 
viii. 282 
The jury find a ſpecial verdict viii. 285 
A copy of the ſpecial verdict in his caſe, as it was drawn up for the con- 
ſideration of all the judges | viii. 285 
Solemn argument on his caſe viii. 289 

Wes Pr. FOHN, 
againſt earl Stafford tried for treaſon 


Opens the charg 


1. 826 


Q. 5 
W ARK X A 8. bod: 
it, 27 o. dee 


1 BOLTON JOHN. CROUK JOHN. GREY ISAAC. .. 
11 QUEEN| CAROLINE. See PETITIONS, 
.. *QUEEN-'CONS'OR T. see PETITIONS, © - 
QUEEN REGEN T. See PETITIONS, _ 
- NY UEZBNSBE'RRY," Duke of. See BAILLIE DAVID, 
$U-8 4,6.#;:.7-0 8 80 IRE 
md murder ili. 205 
ith" Matches "Pymir,, John Clifford, and Famis Perrot, upon 
OO ET TIT viii. ao 


CY 


vill, 

he reſt of the crewarraigied, and plead not guilty viii, 20 
eſq . queen's Advocate, opens the evidence vin. a0 

Vi. 209 


the Portugeſe; ullies of her majeſty 


viti. 213 
regeived 
Vitl, 213 


4 > 


with tent witgeſſes, not having 
| 31% nnn ihn 


it 


_ miſſioners, without a jur 7 - | viii. 214 
15 t N . me : - b Viii. 214 


vill, 217. 


1 09 QUERIED IONS of LAW, 4 
Engl UDGES; 
-MOHUN. Lord. KI ON. Ducheſs of. RESOLU 

QUIDLEY, PATRICK. See  GOLDING, & al. 


: p 


"DUO WARRANT O, 


By bringing the quo warrants dghinft the city, the credit of it wu loſt, _— 
and many orphans ſtaryed, and more impoveriſhed, beyond the pom: 
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TR D F" X. 


only, and that without one word of reaſon given at the pronouncing 


iv. 172, 183 


If | quo warranta had been a legal method, Henry VIII. would” have pro- 
ceeded by it to diſſolve the religious corporations 


Trinity term, 1683 | 
Two arguments were only permitted in it of each ſide, one in Hilary 

term, the other in Eaſter; and fo the caſe was ripe for Jade in 
Trinity term following | ARS 425 


The information at large vi. 16. Ap. See ELLES RICHAR 
x. 128. Ap. G BON n *. 128. Ap. YR 
A dd. 1 n 14, 
iv | 7 R. : 15 15 2 900 


INT 
Vas. RABL 70% HN e vers! 

His «tent the evidence on behalf of the crown, on 4 Gaul 
rial for murder v2 v7 


His charge to the jury on Haler's, trial for F. 105 
OT ITE ne, 5 
For 200 for ſpeaking ſcandalous words of the lord chief e 8m 


; in. 459 
Ie , Sir WALTER, "+; 

* His trial for high-treaſon, in conſpiring to depoſe the king, md to ſet 

up the lady Arabella Stuurt, and P u with Spare for that pur- 

— and for publiſhing a book againſt the king's title; before com- 

miſſieners of Oyer and TT ſpecially appointed at Winn, the 17th 


3.8 &# © 


* 


of Novenber, 1603, 1 Fac- I. | i. 212 | 
* Sir Edward Coke, attorne his ſpeech i. 214, &c. 
* Intesrupted by Sir Walter i. 214 


* The king is king to all. intents on the demiſe of his predeceſſor, be- 


ſore he is crowned ; and treaſon may be committed againſt: him before 
his-cownation al bo 
Lord Cohbam's examination, who was a priſoner, and'charged with the 


iii. 556. 10. 187 
The quo warrants was brought againſt the city in Hilary tetm, tönt, upon 
which there was a deniurcer, of which judgment was not when 17 ; 
- iv. 1 1 7 


111. 2 4 : 


neſit of the act 3 Geo. nt; 0 
But the priſoner having. once pleaded in bar of execution, and that plea 
having been fallified by the verdict, his plea is Pere mptory, and the ver- 


dict concluſive ix. 583 
' His vaſe Rated l ix. 582 
Mr. juſtice Fo/ter's opinion on this caſe _ ix. 56 


Award of execution in mr. Kani > caſe, agreeable to many precedents 


wich were cited , ix. 583 
Beheaded'or Tower- Hill | ix. 583 
ome acebunt of him ix. 586 


| *RAWLINS, PLEASANT v. 449: See SI ENSDEN, & at 


RAYMOND, KUBERT; 
His 48 for Lindſay, arraigned for treaſon, in returning from France 


nuVuithout licence v. 516 

| Opens the indictment againſt Fielding, for bigamy v. 611 
N ATM ON D, Sir ROB ER, Salicitor-General, 

| His. reply on the trial of Dammarce, for treaſon : viii. 241 

| His reply on the trial of /Yillis, for treaſon. ; viii. 263 

Hupe on the trial of Purchaſe, for treaſon viii. 281 


RAYMON D, Sir ROBERT, Attorney-General, 
Demurred to the plea of Layer, for treaſon © a 354 *, 220 
Seconds opening the evidence 254 
RAYMOND, Sir ROBERT, Ld. Chief Juſtice of the Ning u- hd 
Delivers the opinion of the udges of that court, on V ſpeeial verdict 


found in major Oneby's cafe, for murder ix. 19 
And on that found in Huggrns's, for ſimilar e ix. 142 
Sums 155 the evidence on the appeal N bee Bambridge ond; Corbet, for 
murder IX, 1 
His opinion ref] pedling boiling: Bambridee + ix. _ 


His opinion reſpeRing evidence on Frandhlin' 8 trial, for a libel i. 260, 267 


Of opinion, that it is not material whether libel-be true or falſe; if proſe- 
euted by indictment or information ix, 269. See Id. 271. 


| Sums up, the evidence ix. 275 
RAYMOND, Sir THO MAS, Juſtice B. R. 


ſume fact, read as evidence o_ Sir Welter 0 411 eee | Decfined giving his opinion on earl Danky' s eaſe, who moved, on a com- 

FY The priſonet s anſwer Aa *44 „ inan "TH mitment by lords for treaſon, that he might be baited I li. 754 

* 2 ane $ 3 examination read „ and the prifonce' anſwer Refufee to bail his lordſhip on motion A er 0 

Nat e | i. 27 He was ſent down to the court of Cormmon- Pleas, to know their ain on 

* The wing that two-witneſſes were- hot neceſſary to ia one earl Co/lemaine's caſe iii. 46 

of weaſon ; and that the 25 of Eau. UI. vas not then im force | Of opinion, chat the plea of Fitzharris was inſufficient to ouſt the court of 

442; I ne tus dawile wut ed: | their Jurifdiction iii. 261 

* An #xaitination not bene by the party, adj judged evidence againſt a His Repor ts cited xi. 25 
third perſon | | i. 218 4 dec 4 Gt 11h "at 

*. Sin-Bdward Coke affirms, that circumſtantial evidence alone is ſufficieat Who killed Henry IV. of Brance, jultives the murder by his conſcience, 


and faid he had done a good thin v. 126. See viii. 369, xi. * 


to convict a man of high-treaſon { Keb AZ F G 
4 Pho chuft rule that — — 5 "'RAYNSFORD, Sir RICHARD, Lord Chief Juſtice B. R C 
* Some hear-ſay examinations read 1 442 1 Aa2 - | Of opi ion, on the earl of Shafteſbury's motion to be diſcharged: Or bailed, 3 6 
* Evidence concerning the book + 5 10 1.227 on commitment by his peers for contempt, that though he was ille- 5 
*The lady Arabella cleared of beingeoncerned in the ploy... Ii. 222 | Sally committed, the commitment could nut be examined'in B. R. and ; 
Me. attorney gives ſcurrilous language to Sir Waiter 1.216, 20 that Ne could neither be bailed or d iſcharged by that court, but did not N 
* bs reproved by the court. 1 i. 223 declare how his og would have been 1 yy _ dere had been a a pro- * 
* A letter of lord Calbham's read in rr of the Nan 1, 2244 rogation e e ii. 622 5 
Sir Walter is convicted i. 224 Wy | RE 4 . T 


Proceedings i in the court of Chivalry on appeal of 2 5 by Donal lord 


* Sentence paſſed | | . Jo 223 
4 P 2 years Ser in the 4 he is made admiral 9 W 232 Kanſey, A. D. 12 5 7 Car, L. Ki. ms 
quadron bound to Guiana 2 anon ontne Ai. 1247 12 N 
* Having ill ſucceſs, is executed at his return, upon the former 1 2 1 ＋ 7 on ee. „ A. 1824, r 2 Ir 
. yt 1. 2.2 3 C. e ioner IL: * . Ki. 124, 12 f 3 | 
Fc T 21.5 
* gs N N and at at execution T J. 229, Ju of 8 gent he de pI 4 Wes 00 5 8 12 ** 
ir Walter Rategh's trial all Ange have e iv. Patport o the commi tec eech. Riv 124. xi. 126 » 
Bacon, when ene told fir Waker, Rateighy that ke K a 875750 5 7 — ee ine court * 2 joe 5 by four knights + 
pardon for all that was paſſed * [+11 1422.7 g 2ANs;\ t BACO s 3 e eee e xi. vac, 426, 128 « 
ir FRANCIS. - | 101 OLIN, 124 , 
: Inftead of conſults, Ee. in lord Raser trials the cant word k of the fur- | WUDLYD 19513 +4201, 124 85 
| priſing the bye, and the main,” were. mods uſe of 10 lter ned b 3 his ſute- * 
leigh's, interpretable as the counſel thought fit; at leaſt i it my al 905 xi. 124, 126, 128 * 
to the ju which was all that was de ned by the counſel, 125 5 * 2 Xi. 124 * 
__ © to the prifoner id 6 Ea | | Rt, 4/4445 0 wah. 324,120 be” 
Mis trial is printed before his Hiſtory of the World | 25 [ J. 0 door Duct? 8 ſpeceh, the king' Wee for the marthal's court oo 
If fir alter Raleigh was guilty of the things he n 88 e 124, 127 So 
_— thou 2 the Foy 2 not e te legal ph 1 per 2 Pelton to'the king for counſt | Xie bn 52 
o A eine eral to Mil. | ery $ aniwer e Xie. 128 1 
5 NP, 7 8 7 Ty 63 n. Char 4 or appeal againſt the defendant xi. 124, 127 * 
3 * ret of bringing him to execution Rebates; © vin | Bp challenges the defendant! 1 41 by | Xi. 124, 128 Mot 
The attorney- general demands aalen of the 3 8 Defendant challenges the _—_ eh Milk hs Xi. 125, 128. * 
—= him fifteen years before 25; EE uh 5 427 the appellant's bill. | 2 PS: 2 125 * 
- The _ uſtice's ſpeech at grantin 1 4 *. 1 be af Being by the” Ana to: 0 ike counſel, craves. counſel 70 Er 1 | 
. 2 Tk Sir e de Wy * AY Tea: 2 Lad 1 god NY Js TW = = 128 = 
ps. ROMSEY, 7 5. See REA, DONALD Lend. e Es teſt by 2 ee 5 Xi. 143 
TT | R N D A , + 7 5 Was new een o xi. 125 * 
8 Burton s he may be * his counſel _ 1 | Be pteſents bis antwer and defence im writ i. rag, 128 27 
1 | FH 4 4 A P . | 2624 502 55 Craves revenge upon the 2 n N "EP? ward . 2 125 Kg 
=. There muſt be penetration i in rape S⸗ reſolved by all the Judge, 4 388 Doctor Eden, of counſel for the defendant, h $ ſpcech * AS - Xi. 125 * Sg 
Ididtnentforam | vi. 4. Ap. Time given for JIT ooo i. 125 N 
DD pen an n rape, court oftentimes trects x proſecution for an | His epunſel reprimanded by the « * Foe Re ²˙ n AE 
_ 72 bee. mn Ar G - iS $1 : Sekr. LET . — 25 N fp. xi. 12 158 
n rd. D 4 endan appears in another n is * 9 1 IO 
AF EE. WILL 1 4 Ah... See: viii. W pellant's replication: is preſented Guts bigh . Fi. 125 . 
AF, CHARLES, | Appellaag's counſel enforce the charge agaialf me defendant xi. 125 « 


againſt him on an attainder for cb a6 the Kin Defendant. ſeeking flight from Juſtice by. ſending appellant a private chal- 


"4-4 


Bench, Nov. mk 1746, 19 Gee. II. - | lengyſu@ricnc conviction jn law 8 to W in 

"HE? 1 is.counſel preſſed — — off the trial, but refuſed by the court ix. ON | | this court | g Lui. 125 
> a counſel "— that poſlibly mr. OM — 10 n to the b = 1888 Dutt's anfier | 5 0s, | | — 264 Wie 128 

| ; 54 | 5 | 1 4 EL we Doct tor 


* 


minſter 


1 . . priſoner i is told, de mut not aſk, him any queſtions . 


1 ne 


Doctor Reeve: conſents to combat 


Xi. 125 Bar The priſoner clears the popiſh leds cf any deſign to bribe Bedlre 


Doctor Duct interrupted by the earl marſkal xi. 12 ii. 825 
Letters read xi. 125, 128 | * He lays, that his treating with Bede was to prevent the ſhedding of in- 
Door 2 Duck opened the whole matter xi. 125 nt blood li. 82 
Doctor Reeve; proſecutes the matter . Xi, 125 edloe receives 300l. of the government for his diſcover) ii. by 
Doctor Laim ſpeaks in his excuſe Xi, 125 . No man ought to be counſel in treaſon or amd] till he is afligned 
Fart marſhal interpoſes concerning a point of honour xi. 125 ii. 826 
Pleaders proceed xi. 125 | * The lord chief juſtice North direAs the j jur ji. 827 
The court clears the marquis of Hamilton from diſhonour xi. 126 4 The jury can have no papers out of court that are not under ſeal ii. 828 
Witneſſes examined viva voce xi. 126, 128 | ® The judgment againſt mr. Reading ii. 829 
Neftor Duck ſummed up all the proceedings Xi. 126 | * He is ſet in the pillory _ ii. 829. See ix. 309, 
Doctor Eden s objections xi. 126 * REASON, HUGH, and ROBERT TRANTER, 
DoRtor-Duct's ggſwer- | xi. 126 | # Their trial for the murder y Edward Lutterell, eſq. at the King 's=Bench 
Decor Recves's conc: uſion xi. 126 bar, Feb. 3, 1721, 8 Geo. 1 vi. 195 
8 Xi. 126 * The indictment iy J 5 
he bu neſs referred to the king 8 pleaſure xi. 126 ** Mr. ſerjeant Chaſtyre 5 ſpeech gs evidenee 9 


In this appeal conviction incurs no corruption of blood, or forfeiture at 


\common law Xi. 126 
ndant relcaſed from the Tower upon bail xi. 128 

s ſureties become his bail, and enter into a bond xi. 128 
& defendant' s proteſtation : xi. 128 


Hurts releaſed, he remanded 1 to the Tower, and the bonds rendered 


| xi. 12 
— Ducts further ſpeech xi. 8 
Bill and anſwer ſubſcribed and ſealed by the reſpeRive parties xi. 129 
Puel adjudged between the pores xi. 129 
er, of it xi. 129 
pellant's ſpeech hereupon Xi, 129 


1 N Abbendant moves for a ſhorter time to be aſſigned for the duel xi. 129 


gursties for appearance on ſame being appointed xi. 129 
ſendant releafed xi. 129 
aſſigned combatants by the court xi. 129 
Appellant's proteſtations or demands xi. 129 
Court's anſwers to them _ h xi. 129, 130 
The dimenſions of the weapons Xi, 130 


The defendant” s petition to os Jos high ee. and the lord marſhal 


xi. 130 

The anſwer thereto xi. 130 
of combat prorogued xi. 129 
1.457 remitted xi. 130 
appellant aſks the judges, whether he may uſe defenſive arms at diſ- 

Z eretion xi. 130 
anſwer, that both parties may xi. 130 


The conſtable and marſhal find the defendant not guilty of treaſon, but 


* that he new W committed many are againſt his majeſty 
130 


urt FOAMS: both parties to be committed to the Tower, till, by £1230 

to be apprgyed by his majeſty, * in ſufficient caution not to at- 
tempt any thing one againſt the ot xi. 131 
775 froin dis majeſty diſmifling the court, and diſcharging. the combat 
Xi, 131 

farquis of Hamilton's power with the king got all favour for the defanlat, 

" +who. ws well rewarded in due time Xi. 126 


The 
8 and returned to his command in Stucden 


LTREE JAMES Lord of. 
be JE eh 1 N 0. | 


# xi. 126. See 


ef convis 4 to read for their clergy i in Ireland iv. 408, 
„4 DIV. 


NATHANIEL, Eſq. my 

His trial for a miſdemeanour, April 24, 1679, 31 Car. Il, +. Bhs 806 
* Sir James Butler's charge to the gran jury 
* Probable evidence ſufficient for them to find the bill | li, 806 
LY Eleven judges aſſiſt at the trial. 
* The: indiQment, for endeavouring to ſtille the king's evidence againſt 
the popiſh lords, by ſuborning the ks os FP IPRS them to 


_ © retract their 2 : 2 11 0 i be 
* N challe ut in capita caſes 
92 1 ö too 122 and illegal a oh 


* One oe convicted of treaſon in an i we where the i, Job 
- "hs not 9 20 laid, though the facts We amount to 2 

. 
CT Whether be may not be indicted for treaſon, on thoſe very facts, after 


hae had been convicted of a miſdemeanour for nw Boo Mr. HAME- 


'* DENws trial . 
tyman may be examined as a witneſs __ ; 
DELL, priſoner confeſſes, he believes there was a 


* Bedlee's evidence of the prifoncr's rampering wit WY i 1 5 Go 
10 


0 ſt the lords | q 
W 1 PIR that he over-beard the bargain between Bedlos and the 


priſoner Ai. 815 


& Budhe's ſervant depoſes, that he over-heard the treaty between the pri- 


ſoner and his maſter u, 817 


Sg Mc, Reading's defence; he ſhews how he became concerned for id | 


ih lords 


# is told wh muſk not aſperſe the king! 8 witneſſes, unleſs he brig proof 
I 8 of what he charges them with, ii, Ba. 


* 0 priſoner to have 100l. per ann, out: ofevery 1000k. Ar ann. Bide 
ii. 21 


. edlee owns be had been engaged in « deſign to. fire the city of - 


make him accuſe him 


4 * The priſoner. avers. that Bedloe firſt 14 the matter to him . 


0 in 3 ot his . 


upon an 
1 1 5 


* ' Badlee anus be e 


laat having done the duty of a _ ſubjeR, left the court and 


A, 822 


1 


| 


22 | 


Record in AÞby and White 


* 


* Evidence for the king, that the deceaſed was arreſted, and killed by y {4 
riſoners whilſt in their cuſtody _ ö vi. 198 
vidence of what the deceaſed deelared after he was wounded vi. 201 

4 283 about giving evidence of what the deceaſed ſaid on his death+ 


bed, the examination not being produced vi, 
* The Judgment of the court _ ; Vis — 
* The ſurgeon's evidence | | Vi. 205 
* The priſoners defence b | Vi. 205 
* Evidence for the priſoners | | Vi. 205 
* Mr. Reeve and mr. Hunger gs. their reply ; vi. 20 
* Lord chief juſtice Prart's directions to the jury vi. 20 
*The priſoners found guilty of manſlaughter Vi. 212 
& £ 8. 4k oil ©: Mo 


Lane for private perſons to arm themſelves to oppoſe rebellions, be. 
ii. 

There is not, nor ever was a tenure, which obligeth tenants to follow 2 
lords into rebellion ix. 


The fear of having houſes burnt, or goods ſpoiled, is no excuſe, in 0 


Te on and marching with rebels ix. 5657 

e only force that doth excuſe is a force upon the tha. and preſent 
fear of death; and this force and fear muſt continue all the time the 
party remains ' with the rebels ix. 568 

It is incumbeat on every man that makes force his defence, to ſhew an a- 
tual force, that he joined the rebels for fear of death, and * — 
ſervice the very firſt opportunity 

Of what ant and ann the rebels executed for the rebellion of 
were | ix. 565, See 154d. 

. he RECOGNIZANCE. 

Upon oath of party being fick, his recognizance is reſpited, and imine 

to plead by attorney 


Heretofore when ſwords were not uſually worn but by foldiers, if” a 4 845 
| 


was bound to his good behaviour, the wearing one might be a breach of 
his recognizance for keeping the peace z oy now were are worn 
all ſorts of people, it is not © Wo" 190 
. 'R D E R. 
Sir gerne Treby was reſtored to the place of recorder of the * of {ag 


Oc. 6, 1688 

R E COR D 8. 

The whole record in caſe of ſhip- money, in Englif 10 
All the records produced in the caſe of — ſtated 4 6 56, 35 


The record dint Titus ater f 0 
e recor in tus Oates, for pe \ 15 
The ſecond record againſt the ſame — the like offence 15 55 | 


Of old time before Edward III. the reaſons of judgments _ to be en- 
tered of record in caſes of difficulty v. 168. 
The reaſons of judgments are ſeldom expreſſed in the record erk "4v. ity 
Corniſh ſuffered for wait of the copy of a fore | 2 7 17 7s 

Records againſt peers of t the realm, for murder a iv, 51 15 513 
they 146 518. 


N . 
Records in cauſes for 8 | 0 10, 76 . 45 46. i 
2 on a rh 0 ial aki Go of ; 1 Ap | 
eco amit a peer for in a youn j . 1 A. 
a 4 er tk n e 7 25 1 1 Ne 45 Ap 
Ecoras in treaion . | g& 
Record iu action of falſe amptiforment 6 bet 30, SH 35 5 Ap Ap. 
Records of proceedings againſt a cheat . 58, % - + 
Record of the court of King", *;-Bench of the 1 on an Ae 


hy houſe of commons, for ſeyeral ſeditious ſpeeches in the ſaid houſe, 
and affaulting the ſpeaker, and forcing him to fit in the chair after the 
5 King had lignified his pleaſure” ht 
VII. 2 


Recotd i in Lotin between Same and l concerning the 9 
of members to parliament | vii. 
Record'in Latin aga ainſt Charts 1e nmonly call 


for murder in a duel 


The record againſt J har duke of Nirfet for 4 vin. 335 
Record of ſurrender in order to avoid an attainder e it of «paring 
= 


Record cannot be falſified by parole evidence © 

Ir 7 DAL party, c court will not admit his e to © 
the record 

Indictment on an act of iament inſlicting penalty for ſecond: * 
miſt recite record'6f 1258 . A 15 & be proved s Lace 


ter of it is never to Ag ly gene 

Record in More and the porx of Hl 1 am. 6 en 
into the freedom of that corporation Henn K 199 Ap 

1 b in the Bankers 18 Latin a 


againſt fir John Elliot, Benjamin Valentine, and Denzil Halle 6 rs = ; 


the Houſe" ſhould be adjourned * 


4 
1 
£ 


F - \ L245 Fl 
9 
fs I 
proved; Io t- A 
LY 4 4 
£5 4 8 7 
34 
4 < I. . 


Ex 14 0 


- *. ? 


E. X. 5 5 8 


heh of the proceedings in Fabriges and My ws, a Plantation | gore * The die baron directs the Mi : BY 1 329 
for falſe impriſonment W e e 1180 5 75 convicted | TY; TOTP ET” A048 AR TEM ry © 330 
Record in caſe of a ſeditious libel amended” 1 Pp i, 7 | {7 1 Carew, his trial. * ii. 330 
Record of information am ended a * e evidence againſt him the ſame as Sabi the two former ii. 350 
Order of a judge t to amend ſeems erro! deen alteration of: '* pra? $ defence , ii. 331 
cord N ngjt ay ; 65 . A. FEED Ban: 85 He" e juſtifies the 175 Wa inſiſts that the cauſe v was Wee by He ven 
= 8 AN * 8 : 1. \ 40.4 het PEI Thi wh 1885 ii. 331 
* The beginning of recuſancy, and the reaſon 0 adn che penal Jaws 26 art convidted | Hoff- e333 
| inſt popiſh recuſants ww.2, 10 232 ae Scot, his Nel, " 334 
Reaſonab — of laws againſt them i. 240] Pfroye chat he fat as judge i in ehe High Court. of f 7 utc that he was 
* Three perſons, quakers, convicted of recuſancy for refuſing. to take the . "they upon the day of ſentence; and that he ſigned the late king's death- 
Warr i. 


oaths of allegiance and ſuprematy nd Us 403 

* 4 popiſh recuſant a good witneſs, till the record of bis cooyigion is 
roduced i. 43987, iv. 45 
he juries who tried ibe n r for c plat dire ed, by che 

" con not to — any credit to the te cad of the popiſh bis es, 

0 numerous geve ob 5: 1 3 hs 

K King Fames's SIT, © to the "univerſity of C of Co bien S . 
recuſant to his degree 90 „ i To 21d Ning ont Hells iv. 254 
RED'DING, 705 BPH. See ANNES LEY Ju 5 ix; 315 | 

RNZ, THAMAS, © 

| His reply on the aut of, Roofen and Tran, ſheriff 78 officers; for murder 

N. 3 N bed Sort 25m 2111 avis. 20 
His reply on the parliamentary proceedin gs againſt Francis 1 8880 


biſhop! of Nu 0 q 2091489 An! 2 2 be am 445 
RAE Ee, TH, rig 
Of counſel againſt Corbet, on appeal of murder Ef 54 


R E FORM AT 1 O ers 


oh Ptoved, that he en in the fact, and Fred, it might be inferived 
or bis tomb * N Ii. 335 


60 | Il, 6 
bo 1 0 gr. treaſon; and felony i there f is no pfivi "Y df e 7 34 


Jawful authotit 5 
2 biſhops ekeluded by act of parliament . . = 
2 cot. convicted. e 
7 7regory Clement rettadts his plea, and pleads guilty _ ok Do he 438 
Y 45 Jones, his trial To 2 
7 yidence againſt him the ſame as againſt Harriſen il. 339 
16 ones convicted | 2 
* 


creep, Carew, Scet, Jones, and Clement called to theit ſentence ii. 349 
The chief baron's ſpeech to them ii. 340 
* fle ws them the thing was never the leſs ſinful for their pretending 
conſcience, and that the man who killed a father «pd mother made the 


© ſame pretence 7 61 | ji. 340 
The biſhop c of Saliſoury's Hiſtory of the W 0 approved by the houſ we 8 4 on de f | 5 — 
TO commons, and the author of it \fevelved* the tha tes of bee r Pro derbe PLN 1 — 


MA va. | þ rs 


ebe N Geib ES, N 

* „ Twenty-nine, their trial for high+treaſon, which began at the 1 
 " Bailey, London, Ocaben 10, 1660, 12 Car! II. li. 302. See vi. 
Reſolutions of the Judges an and king s counſe} upon a conſultation pre: 

paratory to che trial 0 VU eee 'Y 
„That any of the king ee, might privately ine the rene to 

the grand jury * ONE neee e es, 
In caſe a juror consierk mah, it is ho aue of challenge to a R 

who is to be tried on the ſame indicment Sedan 303 
*The lord chief baron's charge to the grand joy Kram 44 


v. 86 


25 Cork, his trial 
roved, that he exhibited the charge gan the king to the High Curt 


„el ice ii. 342 
king refuſing to plead, the priſoner moved the court that the charge 


o8 | might be taken pro conſelſo | 3 Iii. 343 
8 at he demanded judgment againſt the king ii. 344 
5 Thas he examined witneſſes againſt the king ii. 345 
Ii. 340 


Cots defence 
+ He pleads that he was aſſigned to be counſel againſt the king i, 340 
That he acted only for his Wh and not with a malicious menden 


i. 347 


£5 Tha, he was not inſtrumental i in taking away the king! s life, having 


*The intention only puniſhable in treaſon ee e h d acti | ; 
. bun overtat” 1 - > 1109-6 Bog | *C E 5 3 
6. The people have no coereive power _ 4 rſoh of the king ii. 30 afiſts upon the king's declaration from Brea 8 
* The Spencers treaſon; the holding that the king might be i riſone » 7 le objects, that his writing treaſonable Words, which others dictated, 
or compelled per aſperter to ſubmit to the people's demands ii. 305 Was not treiſoen | 3 18 
* Any perſon executing: 10 hos. er , though dy the kings cottiinand, * Mr. ſolicitor's reply to the rien 8 defince ; i. 249 
q bs . 5 3 — po = res 4h — wy * e tending to the perſonal hurt of the kings noe mY 10 350 

e KI 8 2 oh, ha 1. O * ö d 
Tbe n ſit i — judgment in his own perlon and his e, 35 Fan Exnngt be, ble ation, duc. muſt haye A 1 250 
are ſubject to a trial by jurx ii. 306 ir Ediva ie e 093 . 268 
5 ee eee . the Tower, to Ninth £487 21: Re a | be 155 3 4 y 1 eee: 75 
* 2 Ne 5 e - pL | Nc NY 5 397 | *- The chief baron's directions to the j jury ons ki 1 35² 
ardreſs Wi $643 2A 2 ii. 4011 m s high- 
55 Henry Morten offers to the court, cher his n name 8 miſ-ſpelt. in the 9 eee EE, 6 , Ky Nr 1 5 
3 in ach of ee & 4 7 HORN Ii. 309 be The chief baron ſhews, he was not within the cally of 11 Hen. Wo 

is over- e x. Ve 3¹⁰ ich indemniſies thoſe who affiſt a king de 757 n 
4 Gorge Flentwoed pleads guilty +; ONE FEES 9 5 q 0 is convicted WA | be 1 Wen 357 
*% 1 reſt plead te 12 Fr * r eee 4308, 0. Hugh Peters brought upon his trial, „ Ii, 357 
7 27 arr. 5 ou Fun" is tria : N GH Fea 314 The evidence a ainſt him bh „ te, 357 
Sir Heneage Finih aggrayates the phe, aſl. M742 12 1500] « 214 |'# "Thar he confeſſed he advifed 8 N put * king to en 5 il, 358 


Holde, chat if any dne of che oyert- acts laid in the indie ment or any 
other overt- act tending a trraſon be proved, it maincajns the 1 


158 . he commanded the ſoldiers to cry 115 A Ae 12 5 
e king 301 


indictment F Ad ue b 100 1.314% T. the was aQtive at the king ers cut Ya 355 
* An account of che number "of 2550 2 2750 art "i, 315} b * Thir he pi preach * d on“ * text, « Bind! e bing ith a 1 their 
Sir Edward Tuxgdt's ſpesch e PPP, 200, 315 | nobles withy 777 : fe e hs © Ji, 362 
*The witneſſes called He e ee þ e vugh 316 72255 2165 hy 2 al} e 5 5 NG in 304 
9 exp that Herrifon fa in — Krenn yg and . wit APE PETE ens to 05 e x wa SY "ii: 365 
Is 17 14 tells the priſoner ſs the encburagin aac Or a tting thole 

4 That he ſigned the warrant for e High Curt e ho von 16 Mam 100 brought . his 1 was as Sohne 


That he 2 the wartant for the enecutidn of eie 7 18 
99 . that Harriſon adviſed to blacken-the king int 


"4 Copy of the warrant for the e execution ee ite 3802, FR 12310 
0 Fe, s defence _ -. Io yt ls go Fine Il; 0 öntiob 7 21 
He juſtifies the fat as approved. by Hein 401456,55 2d 6a bu 31 
Says, that many upon che bench wero as die the erh ef bim- 
ſelf Se MAES + 810 ) OH) ah) e 5155 10 620 


19 fes 


{ HI! 4+ 1810.05 320 14 1 / * me; aſure Ace ee 


rexſon as if he himfelf had ſat upon him and ſentenced him; and that 
lis ſeditians- mar in the ety or out FRE it were a Wen, overt- 
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7 e 1829 up 


715 10 X of bis trealonable f F ii. 05 


0 acte 
1 As e So, oof 107 ſome of them to their 1 Kate ; that his death 
8 


„He excepts to the juriſdiftion of the ey ned 14tl gt 
«6 8 And ſays he acted by authority of the arlaiment, fors Repay nor 1% 5 7225 Par convict 17725 i. 366 
1 to be queſtioned here : . gs ; AY id 8 HH 10dtiddoi8 N. 32 37 Sh Ns Yes copviced n W e ii, 568 
l * Some on the bench anſwe him TH * Aa! i . 5750 1 jets to the i dic me t, that it docs not aver that he is the fine 
9 '* The ORE Tron directe the ur „ e ee 30 98 . 15 323 A h ks &d 10 the ac of indetnnity ii. 368 
| cer to e the * le ng h isdeath % 47 court-tells him, he has admitted it, by pleadiog, to it ii. 368 
| 1 4 1 FI BIS e N Nn 9 K 1 bo 5 . 32 11 ＋ nd 1 10 ein | ii, 368 
2 Harriſon Serie ate * 91990) e & e rd 12 mr; | that thoſe words in the oath of ſupre nacy, which he 
2 e bi bi ot feos * 0 9 55 th oſt 1 1 15 4 8 98 324 th {A take en, K 11. . 19 1 . enly. W e. in theſe 7, realms 68 
{466 * 4? c beet any -ordinate tl. 3 
_ 1 bim the fume 6 _ TY + BE 8 1751 ent ee e A ii, 36g 
5 8 0 + 45428 Me 27 em Hulet, alias, owlet, arraigned 0 15 11. 309 
2 That he acted under the then ſupteme 12 {> 11:8 14 % Ry Axtell brous N m 9 0 0 IS ii. 309 
5 But forty-ſix members in the e ae Wy to encingt ; * King's $3 counle ane indictment age: It, 309 
- Court of Fuftice palled . TI SHE IRL Sad 47H 1 * The Witneſſes produced againſt Axtell -- Ii. 399 
ard ous 6 court, where it exceeds on, „Evidence of Axtell s:commanding the guards at the king's trial, 
ho? oh TEE” aa the foldiers who did not cry out, Juſtice! "WS 7 4 
bl "me WET 


'OE would preach; much better r eh his life had Oy bb 9 55 in ſome 
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1 oh 


29 * * Axtell s defence 
30 4 He inſiſted, that the authority by which he added, was ackneWlcuiged, 
30 both at home? and abroad, to be the ſu reme authority of the nation ; ; 
30 25 what he had done was as a ſoldier," * the commind'of his general, 
1 | whoſe ommand if he had refuſed, he muſt have died; that he was no 
1 1 gu ilty than general Monk, whe acted by the late authority ; and 
1 tug h it was but an authority in fact, and not of right, he Wit not 
$3 to . * 164374 
4 He repeats and conſiders diſtinctly the evidence againſt bim ii. 377 
18 * The. biet baron directs the jury, and tells the priſoner, that no autho- | 
f ny can bear him out in wo concerned in the king? $Jeath!” 7 . 381 
4 * 274 is convicted „J. 382 
0 2 Francis Hu. lei bfought upon his trial 5 il. 382 
5 * Mr. ſerjeant Keyling opens the evidence againſt him 1.382 
0 * Hacker eonfefles he was upon the guard, and kept the king bor his en 
0 8 tion; ; and being ſhewn the warrant, he acknowledged that to be the 
d 12 warrant he had for it . 382 
7 | Two of the commiſſioners come down from the bench to give evidence; 
| but did not go up to the bench again during the trial Il. 384 
0 * Evidence that Hacker acknowledged he did, by virtue of that watrant, | 
8 © ſign another warrant for executing the king; ; but he did not remember 
9 to what perſon e. 304 
5 % His deſence, that he was a ſoldier, and what he did was by ns 
9 5 8 
The chief baron directs the jury, and tells them, that this being lo 
: 15 erſo N had the care of the execution, and ſigned the warrant to 
8 ke exec utioner, it was not to be doubted but he was guilty of f imagin- 
: an ide king' s death | | ii. 38 5 
, 8 Er is convicted | | ii. 285 
4 * illiam Hulit brought upon his trial ii. 386 
; . The king s counſel open it, that Hulet was the man who cut off the 
| ,, king” s head ii, 386 
: 5 Lvidence of Hulet's confeſling he did the execution, and other circum- | 
C antial evidence of his being the man ii. 386 | 
3 * He arſay evidence allowed, againſt him mA 95 | li. 387 
J 2 Hulet's defence | ii. 388 | 
6 He prod uces ſcveral witneſſes to proves that the common hangman 7 355 5 
- 5 he did j b. 15 N Ae 1 4 il. 28 N 
2 T he baron directe the jury | i 39 
2 Hulet is convicted | * * "Tha — | 
: * Edmond Harvey brought upon his trial ahh? 
* He acknowledges his fitting ih the High Court of (Ii bot 15 he 
did not ſign the warrant _ | | 
| Calls witneſſes to extenuate his ctive | 3 "i £7 | 
5 ac Pennington brought upon his trial it, 39 14 
| e eee his ſitting in the High Carte Jil, but font es he | 
ed any malice to his majeſty * | 4 2 5 391 
| * 2 Marten brought upon his trial | Ii. 392 if 
* Evidence that he was very active in the counſels againſt the king, and 
| very Nel, at ſigning the watrant for the king's execution il. 392 | 
He confeſſes his fitting in judgment on the king, and ſeems to juſtify it 
1 4393 
5 . Gilbert Millington brought upon his Rial; 1 4 $14 jt 393 
5 be eee himſclf gullty JF LOT £4 Ii. 394 
ö + lh Tiichburn brought upon his trial | I. 394 
owledges his offence __ | ii. 3. 
8 0 7 * brought upon his trial 40 fig 
| * He ackiiowledges his- fitting in hag on chi 44505 and 11 
the warrant for his execution HS 24 AS Th. 1 Mer 304 
© He Lilburn brought upon his trial Gif No pic tee. "Ie. Wb? 
e de the charge al alſo din 39 394 
} being rou he upon 1 his trial acknoplelges th ſit cio in 
1 57 ha ak ba 0 a | F lit, 395 
3 e lord chief baron's charge to t e jury x hr 39 
5 ee Alten, Mi lian ten, aße, Ra, u, <> i| 
th convicte ti. 296 h 
— n Downes brought upon his trial. He confeſſes] his ſi itting 3 Judg-!, 
55 ent, and 2 80s the warrant, for execution 3 but in his excij ſays, 
be cauſed 0 e court to adjoury,. and, did his utmoſt to e b 358 
ney Was. in pw by threats to comply with t 16 reſt 
«3 57 Filter being brought upon, his ttial, confeſſes his buing ih 
rho Alice - 
Ws 17 of brought upon his trial,” "confeſtes/ his ts aa 4398 | 
ing the warrant for: the execution ROI. een ee 39 
* ® eee Garland ſpitting i in, the king' tate” 90 A 9 6 a8 
ieee e de e aden e 0 for rrying the, 
4 nc Kon © blu 399 
| | |" Simon ovgþt vp von Bis trial ' | 1 39 
.* He ms be is ning upon t 10 15 And 60 aning. the tra nt 73 


for his execution 


* James Temple ein hrough ang ia co a Wan 404 his! 0 to 
the war Dare bat 2. 
ack en bis. 185 
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2 tier emple b eig brovghe, pon his i 


both warr : | 399 | 

# Thomas Wat being brovght upon | bis kiel, cke eee, lis ehh to, 

the warrants . l 9 
777 flees EY |: 

ting in ju genen. on the King OI 400 


: * Dawnes, Potter, Garland, Moms fat; gal and Parr. ene 


I. . rouſly levied war apaitiſt his maſters the peop 


5 —9 ad judge him to death 


8. "Said, that all government was founded in reſiſtance eee s, vi'680 
8. The doctrine of the utter illegality of reſiſtance, on any pretenee 


ö 8 5 © adminiſtration) had been eo mned b tue acts of pacliamenty and was 


292 


X. 
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373 He acquaints the priſoners, that as to all but three of them, execution 


is to be ſuſpended till another act of parliament ſhall direét _ they 


1 9091 be dealt with 403 
udgment pronounced Wa. theſe 19 as traitors ii. 405 
Nea pronounced alſo on William Heveningham ii. 405 

haviour, {ring fpeech; and execution of Harriſon ii. 40 
* * Of Carew il, 40 
DER goss de gaga ea £19027 200 
1 Scot | ii. 412 
* Of Peters it. 413 
* Of CHunwt 00600 ii. 413 
| | * Of Jones | li. 413 
* Of Autell and Hacker hs Ii. 41 
* Of Seros „. 


5 41 
The tegicides were the particides who took off the head of both king- 
daooms infaday”” ix. *691 


1 7 of the regicides Juſtify, t the doctrine of" reſiſtance; See' their 

| rials. 484 

They aſſert the principles of reſi ſtance at their 400" ii. 536, 540, 
See RESISTANCE; * Var 


REGISTER. | 
The expedient of a voluntary regiſter for ſeamen attempted in king Wi . 
liam the third's time, had no'e cect xi. 350. Ses "REG ING. 
2 REEL S4GTON. b ö 
n againſt various perſons in reign of Hen. VII en beäying 


the ſupremacy, and other capital crimes relating to religion V 22 
R E MAR K 8. See | 
* ATKINS Sir ROBERT: 
| * ATIOOD WILLIAM. 
1 * HAIVLES Sir JOH. 
* SHOWWER Sir BART HOLOMEV. 
| ZENGER PETER: | 
R E P L. v. 
Prlſonet may not reply after evidence ſummed up iii. 7048. Set 1 "oY 
ix 1 
When counſel may or may not reply See vii. 15. ix. 1 32. i. 266; 
271, 288 
To call witneffes after be . irregular . 743 
O R Tt 8. ini t 8 


R E | 
Alel Ewitd the third's time the reaſons of judgments wete condjantly 
pronounced by the court, that they might be publiſhed in bookg of caſes 
and reports iy. 168. n. 
Ti reports are nothing but a relation of what js ſaid by counſel and judges 
5 wing judgment, and contain the reaſons thereof iu. 168 
Loni challenges that, hich is due to every reporter of right, that is, 
to reduce the ſum and effect of all to ſuch a method, as, upon conſidera- 
tion bad of all the arguments, he himſelf thinks fitteſt and cleareſt forithe 
right underſtanding of the true reaſons and cauſes of che judgment and 
reſolution of the caſe in queſtion Þ 
The ſecond! edition of 8 and 9 4 Modern Reports” is mud 8 


| 4 4 

So is the report of . Caſes in the time of lord Hardwick" xi. 223. 

5 CORE Sir EDWARD, 5 

38  . FORD FOHAN. 4 40 Fil N. 404 31 

\ 11441 11, SOMERS Lord. . Ya” 

3 ' STRANGE Sir 2 0 
| REP I l. kirk 

"Reputation fi 17 72 nothing againſt poſitive evidence Va 464 165. 
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The act for conſtituting the High Court of W een FAY dockeine of 

freſiſtance, and the Jawfulnets of 1 ings to account, and judg- 

ing and condemning them by their ſubjects, are avowed and maintained 
tete 

ry charge againſt king,Charles I, wherein they ſuggeſt that he is but the 

8 truſtee; or 71 ſervant, and cha him dan he had 8 
T l 1. 101 

And in purſuance of theſe principles, as a rank, traitor, and murderer, 

"Tr +1 8 1040 

chiment for; aſſerting the unlawfulneſa Stehende > any. pretence 

hatloever,;;and;[ ſuggeſting that the reſiſtance (or 1 means) 

oY: 2 — the Revolution was effected, was odious and un ble, 4 

11 V. 2 
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tſoever, 
© ſaid to be the doctrine of the church of England, and agreeable — to 
il de common. and ſtatute lat of che kingdom er 94g 
hat the Spencers treaſon (viz, that the king mi ht be depoſed Foe: 'mal- 


154 hi * 


ance, my lord C in Calvin's caſe c V. 714, 715 
Na archbi PHP other 5 who attended the duke of 22 at 
execution, infiſted that he muſt acknowledge the doctrine of hon» 


rd, ri: to be true, if he would be thought of the church of 7% 7 ; 
6: * ani thi tzarghbiſhop-T; ay how a preſſed the ſame point on my lord RU; 
4. and that biſhop Fanderſon ays, the taking up arms offenſive or defenſive 


againſt a lawful ſovereign, being a thing in its natur imply and E 
r 80 genere wnlawful, may not be dong bre en eee 


caſes, upon any colo r or. pretence whatſoever ©: + + in; . JAG: 
.Paſſhges out oh; de Homies conhening the doftrine of wer 


vil. 635 *, 
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and Hubningbam, convict 140 == 
OS Sir up Waller, Jace Pernington, # 777 1 Marten, Gilkeri "Millinguan, | 'ergral aQts'of N NN the unlawfulneſs of refiſtance ve 746 „ 
Nobert Dichbunn,  Quirn Rae, _ Robert Li burn, Thomas . Waites Bamund | |: A ff N U 1 0 n 0 ava8r | 3 
Hau, John Downts, Vincent; Putters, Auguſtine Garland, George Fin. 9 95 Joy ING. "hive ie ro 
- © bed, James Temple. Simon Meyne, Peter. Temple, Prone i. Da- . 7 Bt COOK FUHN. | | 2 „„ i" 
OB, «nerd Axtell, and William Hulet called to their ſentence. 4: K. 402 A 5 Wanne My "1 HAMIL, LTON Duke of: p 301m, e on oo Sn | 
: $f ®, The chef bat on's ſpeech before judgment OI il. 403 be ': Hl r Dear. 1 ——‚⏑‚ RR 
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1 REGICIDES, 1 Ms Ar 
 SACHEFVEREL Doctor . ih Alan hy. 


| SIDNEY ALGERNON. 
© RESOLUTIONS the commons... 755 
T help reſolutions in report of their TL appointed to inquire ig 
the ſtate of the gaols, as far as relates to the cruel. uſag . of N 
ſogers, and which occaſioned the pr trials, Viz. 
Acton, Thomas Bambridge, and Jahn Hugg) . 1 
-RESOLUTIO S of the JUDGES, oa tated 
That g peer cannot waive his trial by peers. kr 
That-on a trial by peers, a peer cannot challenge the peers tata 
turned on his — al, bu 0 n 1.35 
2 peer cannot have gun 22 
That 8 Ei. ada 15537 
FA, ; 
WNT: wife may be a witneſs againſt her buſband i in raps. ug 
That chere muſt eo ip tage Hh: Ste, 144M 4 
That bail is not to be 7 - 4 in bod i. 388 
That lords . an Fan — dhe, dur not ſpar or 2 


till. after h 
cannot by ; of lot imglee to 
Tt Fre mos - bby ep moot irteey 15 . 2 Ne 1 


quitted 
W e , after verdict given, may ke time to adviſe 1 ; fa 


int of law | 
That his office continued till judgment, and that i it was but a comm on 


Than e bag vice notwithſtanding i. 388, 4252 | 


examination of witneſſes taken by the coroner, 5 bn 
N or unable to travel, upon oat thereof, and of the coroner, that 
it is the ſame without addition or alt 
1 þ examination of a witneſs bye: by the coroner, n e- 
t by means or procurement „upon pr t wit⸗ 
E. was web mos © 1 ſame may be but oath thae all — * 
vours were uſed t to find gut 52 witneſs, pad Pf not, is not ſufficient 
mw” authorize ing ſuch examination vil. 421 
That ho words are in 105 ſuch a provocation a8 to Amniniſh 
of killing a > from murder to manſlaughter 
Thot if; upon ill words. ard parties m. fight, 2nd one kills the 
| . others. this is at manſlaughter... vii. 
Thar it upon words two men grow to anger, and afterwards ſuppreſs t * 
anger, and * fall into ot 
ſuch a ſpace of time as in . intendment their hays. Wight 
. cooled, and ſome time — oh they dr raw, Pon ONE another.and fight BER and 


is Killed. this is mu 9740501 
25 b. l 5 STAT bs. ant 
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eee ſpiritual court OE 3. marriage i a uit of j 175 | 


Dine marriages in pot cone em eyidence, ſo as to Err 
-fox the crown from proving t mae in an indi t for po- 
7 4 $f: 32 34 


ſame to have been obtained b 1 fraud 9 F 
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The Bevolurion was . 3 vp 255 
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may-be.read vii, 421 
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diſcourſes, or have other diverſio 1 8. 1 


HEN. | 


-lygamy _ | (+. 14 24 fi 42 5 ; 
Admittin ſuch ehe bs be concluſive. upon ſuch inditment, the con- 
ſel for the crown may avoid the effect of ſueh ſentence by proving ” | 
xi. 262 
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Witneſs's.co n 
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is 116, 645562 by 
at t Revolution was ſaid to be 2 caſe of neceſh ity ; and al] 


on 22 $ are to be exce ted i in every general rule 6 &c, 
2 FE ANCE. SACHEYEREL Doctor HENRY: * 

ney objected to, becauſe intitled to a reward on pri- 
ive 684 


r's conyiction 


— REYNOLDS, FAMES, Serjeant at, Law, 
bee in hs Prince's calc, being ſolicitor-general 
'& YNOLDS, Judge, | 
0 


8 lor 
e EN of Fe 772. Fe; CAL RO 


* RICCARDY, "ARTHUR iii, 949. See SACHEFVERE 

| WILLIAM. a 
4 H, 'R 1 0 HA RD, Solicitor General, 
2 to fr hr Thomas Aore, lord chancellor, charged with treaſon in . 


OE the kin "s 's ſupremacy 59 
K ſeveral things aint fir Thomas, that paſſed at his examination 
which fir Thomas denies i. 60 

RICHARD the SEC ON D. 


Lord chancellor FP mere lays, that power and might of ſome potent per- 
ns,oppreſled j julller and faithful jj ag in Richard the ad 5 = 
x expoynding the laws ſoundly and truely xi. 99, 101 
Bills of attainder were frequent in Richard the fecond's time v. 5 
Dur the non-age of Rich. Il. the pope began once again to 5 
eroẽwn 
* RICHARDS, SAM, EL ili, 678. gee SACHEVEREL ILL 
* RIHARDSON, FOHN ii. 585; See MESSENGER, & al. 
RECHARDSO Sir THO MAS, Lord Chief Juſtice of 
the court of King i-Bench, 

His ſprrots for # mild ſentence on 8herfield, convicted by information; 3 in 
er. for breaking a apex wht nnen ia a church 
| i. 10 
His ſpecch on coafiring and paſſing ſentence on Pronne, on his 41 8 
tion in the Star- chamber, for wig ' H:friomaſtix i. 426. dee 


3 i. 387, 389 
1 R TIN Mr. 65 — 
Er hi in d he Aa «: commons, in -x 7 at to lord 3 Finds 


n of himaul 1640 b 1 vil. 12 
| RI GOR HOT CO MON. 


If 2 man who has = of common lays. it for ſheep, and proves he has 
*ſuch-right for them, cs and horſes too, he ſhall prevail x, 170. Ap, 

* RT G6, WILLIAM iv. rn, 17059 See en & al. 
TE * RIOTS A 
1* Layeful for private perſons to arm . ch riots, rebellions, 
or common enemies ll. 593 
* A riot is, when three or more are together to do an unlawful act, and 
[enter upon their defi 1 Ms 613 


do an unlawful act (after the aſſembly is diſſolved by the 
it 4 rout and unlayful aſſembiy, though there 
mit Fr 

Whether a number of perſons. inſiſting and aſſerting their right, 
N they have a probable causa, N. er to be guilty * a 775 in 5 


proper officer), 


no diſorder com- 


That a peereſs convicted of a ing the benefit of oing 
Rat. 3 Fw: VI. e. J is nat only — 2 N puniſh- 0 itizens who were at Guildhall, innocently conteſting 1 ht. of wy 
ment d ought to be immediately diſcharged, without being l in || dien, were puniſhed as rioters Ht, 61, iv. 172 
tze hand, or liable to any impriſonment tl Record of 1 Fry: 2 4R D. 4; NY 40. Ap. See iii. 629. 
That all reſolutions of I iges ſhould always be given in public. in the | . N 335 gal e ECT, 
5 om lord þ er of England wii, 4a ENN WILLIAM ws pen ot 1 2 
14 5 king's e wp conulaion mw | if V 
; __ tri the rai 22 101 4 bs M * 302 | Stk n 1 * 31 th tnibe 45 
Reset en of the | ofthe heueral's trial cenſured. . 45 330 45 Wes 
* N the judges on the * 1 — marriages v. 1. 5 cp ERTSON, ANDREW | 14 7a e 
| eee jr fn bog enn hd ot bin 
1 ee tk IENT..../ 2 | The 60 edmmon las does nor el pötting in fear to conſtitute the 
75 11 aka | 1705 | 17 iy 18 14 N 7% of robbery K. 434: 445- Bes BEE EH/BR's CASE" x. 238 
_* EVIDENCE. :-... 12 3 1 7 2 jt wh ie robbery the putting the petſon's ually in mo neceftary 
1 + 1 : cap. a, anda 9 5 N | ; 111827 6 4445 5 
" Me TH il 485 'on ts highway, without uti ing in fear, ae 
| 4 5 MOHR TER: $ATT "EPL 
| Ginn, 44 f Re, 3 117 Lig 515% RO: Ws! Ea #17145 ; $9711; is * 455 
EE | were to attend the trial of 


| f England, th 
$i inn e ai i 8 8 ward 0 their fearlet robes 


410 wh 44444 84,9} 4 * 9 * 72 Fe. See god * 


lords of high crimes and mifdethemours, 


pn commons wes 


others far a riot, in | * 
= common hall: adjavrncd 1 lod wore 10 | 7 9 8. places, ee ch n err hae 49 *vi.*658, 688 
trial IS TI DSP IC ©3345) 25 int ya, 7 
ane kg Ee | * Fa . — + Prohonotar 42 24 997 
e |  ehidnce oo the rip others, for muse, 11, 
2 e e * e Bj + A TERBURY Dr: RNC 1G. 
1 n neee 70 1% 17 FARE 411, LEONG 
. LISLE fag p4 S | <9 | # wan ien itt þ FOR F Viſco See "BOLEYN ANNE. 
2323 Lo a 1 We 42 lo | K Wife of be Vilcolne,” © | 
— IE 1 Lo. 5 Me 7 5 bY Wy 10 fad executed for ſerving queen Katherine N 
„ in „ "7 * 
in; 01 OW * it. ö ee REGIOIDES: 
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BY ROMAN HISTORY. * Deſires the jurors may give their verdi ſeverally ; but it is denied 
Turius Junius Brutus fat as judge, and condemned his own ſons as traitors iii. 1049 
to their e and caufed their heads to be hey: off in his preſence The king's counſel move for judgment on the conviction iii. 1049 

| ix. 296 | * The priſoner moves in arreſt of judgment, and that counſel may be aſ- 
His memorable ſaying upon that great dccaſidn. +. K. 206 ſigned him as to matter of Jaw _ ili. 100 
Toaſtance, from the Roman Hiſtory, of a father being donſidered as acceſ- | * He objects to the indictment, that the words ate not poſitively averred 
9 58 to murders committed by his ſon; though he never ſpoke to, or faw to be ſpoken iii, 1050 


| The noble. anſwer Pompeius Sextus made on a propoſition made him % 
break his faith for the acquiſition of an empire 0 i. .202 
Fat bore a great figure in the Roman empire, was very knowing, and 
ell read in the Greek and Reman Hiſtories ive 172. See TREAT: 


When a man numes the Poet, the Latini/ts underſtand eit 181 
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His arrai nment, 14 April, 1656, 8 il. III. 
9 the is indicted for high-treaſon in conſpiring the death of the king, and 
"to that end conſulting and agreeing with other traitors to attack the 
uards, and aſſaſſinate his majeſty | iv. 661 
4 one permitted to be in private with a priſoner committed for 1 
treaſon, but his counſel iv. 662 
3 tf 206 indiftment againſt the priſoner and three others jointly ; 3 but the 
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„No £ corpus iſſues on trial for capital offences ; but the jury come 
in upon the venire | iy. 667 
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iii. 10 
* His Counſel move for a copy of the indictment; but it is denied 
iii. 
* Mr. Wallet 8 argument for the priſoner ili. — 4 
* He quotes a report of the lord Coke iii. 1054 
* An innuendo cannot 1 — an eee certainty, where a certainty is not 
fixed before iii. 1055 
* Mr. Pollexfen's argument iii. 1055. 
* Words may be an overt· act of treaſon iii. 1055 
An intuendo without a preceding collopuium, or averment; cannot main- 
tain an action, or an indiftment | Ui. 1059 
* Mr, attorney's reply iii. 1059 
* That where words are plain and expreſs, there needs no averment 
iii. 
15 Mr. folicitor-general Fincb's reply | iii. — 
* The chief juſtice inclines to allow the ere | iti, 1064 
* 'The chief juſtice ſhews the repugnancy of ſome expreſſions iii. 1065 
* The folicitor endeavours to make it good grammar iii. 1065 
* No ſtatutes of Feofails extend to eg n nk 1067 
No judgment given | jt. 1067 
* The priſoner pardoned | di. 1067 
The record * vi. 48. Ap. 
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25 Ps 
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-fays he was trepanned i into it £11 ili. 736 
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* Sentence of death paſſed upon hin Uli. 745 
* Hie betiayiour at execution | iii. 749 
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ſulting and agreeing to raiſe a rebellion, and to ſeize . 6 deffr of the ARR e sx. 6565 
ing's guards min OA, by Hi. 1366 , e e 3 Stoll) 10 am Þ . oz 
* Heis a = "pl dviſe with counfel'/* 0 TINT 4 1 5 Lo His ſpee 715 on the proſecution « of Kue tho: bookleller for publiſhing 
* And has à copy of, en pannel, before the FT TH 61 % „ Hahs Ci 9706000000 0 xk. 204. Ap, 
* He. is, permitted to Ya; pen and ink, and the, uſe wr Wee 5 it. hs His're ly to «ed defence C. 
» Infifts on the triaſ being put off till the afternoon” Ed” "tit. 70 Puts n artful queffton to the u NX. . 208. Ap, 
* Is allowed two cl;rks;to take Tia a lots by + Wh, 7 68, Jedlirled to argue the point of 5 whether perjury, whereby innocent 
* But deſires he may have. His lady's aſftance. NN ow” ii. 708 . perſons bad t cir lives ſworn away, was & CapitaF Ol arice'? X. 446 
* Challenges a eg or e ne || Show T „ 2A Dn | 
and is all 8 — . i, 0 J&1 5161 84 79 20) | inne 93 naeh 2100 V 3 2 | by 
Mr. Ward's argument. ny) N { olains . = NO OY 
* Sir Robert Satoger, a „ * aw mae 1 S200 8 e101 (9b 14 350; 
8 | ors i $HOHEFEREDL,) HENRY, D.. 


Mt. ſejeant Jefferies and mr: 1 10 ne ſide 58 10 
* The ile over-rul Mm ws, 5 | 

* The Lk ſonce avi 

* The. r 7 ore tit, 7 
* Lord, Eſſix's death in hy niver that ” e at the trial ii. 91.3 


* Ranſfey's evidence CODGERAHING. OY,” lord Rufel's being at the 1 at 


mr. Sheppard's 


* Trefichard diſappoints them. 5 wh * zrommog een 4 ili. Un 


| ſl 1 Account of what paſſed moſt remarkable in the houſe ” commons, 
ing e 7 ed ori] Ju e 13 A | 
a of ee y, 5 N 


1709, relating to hm de ess Kli. 57 
His two fermons refolved tative and feditious libels viii. 557 
Committee appointed to draw up articles of impeachment. againſt him 
h ns Vile 68 
| Ain the lord mayor's Geliring: him to ee Uo: ſermon, though his 
lordlhip denied it 0 ho vin. 558 


* $4 4's evidence concerning the meeting at his houſe © + Y 1 i. 7 0 An addreſs to her m ajeſt '' reſolved on) for . digniepia the church 
* Lord, Howard's evidence congerning.the . nein Wi. 34d, r oo F al ey, for ——_ Jah kel: the Rc: of her ” 
* A deſign to altet᷑ t Lat raps AC PAY veg 45 MIT, þ IT'S e nation | 4 " viii. 55 
* A 5 Ge upon e l 's life + eff) i} 5 18 The octbr petitions ta de balle bayer 37 . viii. 559 
Ty Upon debate reſolved in the — viii. 559 


* 3 ard's evidence, concern uing a cabal of ſix Wat met 255 
 Hampder's; bf which m Ruſſel was one Ne i. 

* The Scateh invited 999, en, . 

* Lord Ruſt! makes bis ound 

1 ir 11. en 10 ene war is not «big, 


Jit, 11 
* Two — to any one 1 treaſon al 2s AG wn whey 105 


2 Sr = EET pin of law, the ka maſt ie 
"A camſpircy to 5 (wif again the king 4 OY is an Werk a 1 21 

. 
4 Nt is not ſuch an ole war as to N ify an imagination of com paſſing 
25 4 . . wineſſs, to prov chat! lord I he | 


Mr. keit. Finth's reply to my! Kue detence, ; ii, 
. ies eplV 5 81 x defruce ;, ii 728 
5 


7 be chief jultice's fireAions to che) jury * 10 U HG ni 730 

M. lord Hef is convicted + 73L 
* He. makes t ſame 1 before Judge 5s 45 ;be c 4 eg trial 
8 ou. 18 M3 10 \: n 5892 1 


i ſpee Qt» Mö): 8 N NN" 8.8 a g 
vas legally pr 3 Sar 1 


1 { , 55 
ir Jabs Howle's: N We . 1 fc 105 by * 


| This: feport of the committee Fond phe by paragraph, and agreed 

to by the hoöuſe bas 1012 Vis 560 
1 The qactor — the euſt of the gentleman; uſher of the 
black rod, and, upon his petition; is bailed by the lords viii. 561 


The Bars anfwer read, and aa ay, 5 cen commons v. 648; viii. 56t 
i 


Debates i in the houſe of commons, conce ing theit right to be preſent at 
the trial 116 tb {ite 562 


9 ; Reſolved to >4drefs her meſeſty for a proclamation, to diſcover the fomen- 


ters of the tumults about the dofor'strial .»/ 5/114 (6414) viii. $63 
Debates about leaving out the words, fiminted by Papiſte non. jurors, and of 
adding the word republicans 10591 + hy" 11 Ville 563 


Her thafeſty's anſwer, und the addreſt of thanks (1907-47 viii. 563 
| The- managers receive the thanks of the houſe viii. 564 
Dieigon in the houſe upon it viii. 564 


7K trial before the houſe of lords, upon an 5: ik of the houſe of 
commons for high crimes and miſdemeanours, began in aner. 

galt on Monday the 27th of February; 1709-104 ꝙ A v. 641 
The order in which the lords: preg iron. yon ann & 401th court 
- erefted in Wiſtmin ſter- Hall „Hadsd nf rem. 2 eG. v 541 
* Lord chancellot's' ſpecch tothe pri ;lowenin 91551192 Us? tis evi v. 641 
Tue preamble to che artieles exhibired dgainſt-the doctor, Jultifyi ing/the 
Revolution 210116 5641 
Tie four articles exdibited/ag; the'doAr: og 2ftl- v 


| * Phe We wre the firſt article Wldw 430 tos s Sum Ve 643 
* His anſwer e 011 & ion . nl Of VI 644 
His anſwer to the third article v. 645 


His anſwer to the fourth article Tg: 2602 02. . ar T uxved F. v4 


0 1 attorgeye general (ftr Jane, (Montagne) 2 then hectſity the 


See Antidote ainſt P oiſon 125 101 vine Heid ois I 
f > 4 1001 Ny. 
See Defence of Lord RuſfſeF's Innocence” ER "1 Wer e 


11 i 5 


Fenin erg 


He: was by undue and fille 


— 


* 2 f 
oe - * 
— 


- tial nbd ud dt vogftvucitions of. Jar, wrongfully 


0 cone executed for treaſon, in the ion 
n 


— ” 22 52 THY REL TA Faw 
5 The Magiſtracy and Government is Lo Tr 8 555 


2 Letters u he 755 his Lord | 
rte trial TD as nt allo\ved id Ber — 
1 3517 


G58 175 in NO 604 Anis: 8 5950 


trial £91 


lord" 


H 204637 g 1 — 4 btb Bose Ile del 
9975 


was held to be an oA 


rang 9010918. nnd want 34}: 10 ies 
Nh vt . wilic tas . 


Dun to 


3 Poe 1 


f I 10 0 — reftance at the Revolution 


— 
. 
S 


| enden prodoced'26.6/ptpef" of ah 


8 6 ein 11s 7 20 Ste tin. 11.8 
That lord br ede ona 115 en in nus by Fa je king s | Amony were under of proceeding agninit Spier r 
Aas evidence againſt lord Re on his trial, though no! 3 ES 1903 x 
HO ow 4 W 101 e 751 1 ris wh gn 4 vor? 115 . Lende pee e e and tendeney ofthe facts 7 
His t 22575 * "ford mayor for publication "Ve 18g charge with +5 fd best ads, no flo llovgs efoffebsr 
Cauſe pf Ae r e inſinuati ont Ring 2 My Jans * clerk of tha Wound eve mengz fru, * the doc- 
_— le of pr 5 imſel might ee. e jury n iv. 1980 N. acknowledged both the ſermons to be his in the: af commons: 
The age of the king's counſel and the cour toward him ey my bun the" doctöt's wounſef admit it0n>eoutt (© 3 Z By Sack 
| © Minh! - £9 10 1 00 1 ko 15 dedica eros preached af Derdy red 8Y _ 
_ in king was ſe ga rly accepted, or ſought; 0 1 was | <\ doCtor 9189 bas folg hi enanst? 8 1. S 
e rt 4674 £ 2 x pe dedieatzen ef the ſermon 15 ſermon preached at St. Paul's: | in ee ves 
— 8 character C1187 birth 201 107 do59gk. 2 ONE 0 L648 Ba 0 a4 15 11.5% 21602 21ts. OJ eb 02011818, 2 N45 
: 10 4 


% The fertiivn: itſelf prenched at dt. Pau? s d 38e hen A* v5 
ond day of the trial v. 666 


argument in (maintenance of che: Gi angle, con, 


{a}nuo02 3101. 66 


eral (nf Robert Eye) his h. ,whectin ſha l ſtatæs the 
* ol delle in Wa eee at Ste Bans, which: the 


\'Gtſenc of the doctor's anſwer 125 2 Vail Mols 24 10 
8 2 e inmniritemincerot the Rb ertieie v. 673 
N n mantenance of the furth/ article) ba 95 


— in maintenance of the 


MEE 9 8 1 ie 
| - Us * 
Lane — 1 AY | 


"EXAMINATION: 


hg, ip 2 — e 
te nion eh ug ermine und ſubyert the 
pip proteſt ant c. as he is charged in the 
X9 94001 ν eν, e be Ns 680 
be Prter ing ar mh in maintenance of the „con- 
Fonts Y 424 wy V yd, SUSHI 2d Js Q. V. 68g 

w, | og  Brinthtt/[S<hn und cod, windichüsd . 
545 13 e Pawiit's . in enger ct the de, ate 

«rf; 2%, emer io, b A1 

1 od "Aptic 
1 . * W X. oo 


Thie 


1 


ä p ß ñ ß ß . 8 


ticir j and engt u- 


* r 
* * 
"= b 
33 


N - 
ae. MM r 


e 


: 5 — 
8 ghttwday of 


e acters and ſtations in church and ſtate ths ot 75, 
Nee Phigps's argument; as to-the:chprgecin-the et 177% 
M. Dees argument, as to the charge in the fourth artic V. 779 


9000 „ 


Tbtniaed in de ſecond article 


£ Mr. Phun afgument in defence of the doctor, as to the charge in the 
Mr. Der's argument, auto the charge in the third artjels 105 
Ane makes a loubt, whether it-be:a; bigh-crime; and, mi were to 


| r Themſor's reply to that object jon - 


fo cond s counſel inſiſt on the readin 


EE, 
* Third 625 the trial v. 693 
*. Mr. Thom ſa s. argument, in maintenance of the. third atticle, concern- 
ing the danger of the church v. 693 
1 Mr. Compton' $ argument, in mai ntenance of. the third article v. 69b 


Lord Gizmng/dy's argument, in maintenance of the third. article 0 697 


Mr. Delben's at rgument, in maintenance of the third. article, v. 697 


Mo sſecjeant Parteiſs argument, in maintenance of the fourth article ; 
ns, a charge of ſedition againſt the doctor, for maintaining, in his 
wan, That there were men of characters and Rations f in e and 
hate who were falſe brethren | 
x r.feeretary Buyle's argument, in maintenance of the fourth, ani 


beetle of the rene s argument, in | maintenance 57 70 of 


40 fourth article ur 30025 V. 705 
* th Ny of the triall N | i: Yo 707 

Lechmere's argument, in maintenance of the fourth article v. 708 
Fifch day of the trial v. 709 


Sir Simm Harcourt's argument in the doctor's defence, as to the firit 
article, concerning the reſiſtance uſed at the Revolution V. 710 
” Mr. Dedd's argument in detence of the doctor, as to the firſt 1 7 
Ve 717 
7 Mr. e phe argactient in the doctor's defence, as to the firſt article 
hoi V. 721 
* M.. Die's argument in behalf of the doctor, as to the firſt Adele 
> SRL 727 


Dr. Henchman's forecd i in debe af a; Ae as to. the —_ in | 


Ache firſt article v. 728 
ue ductor's counſel being about to produce ſome paſſages i in the Ho- 
*milies; &c. in maintenance of the doctrine the doctor had delivered, the 
4{ynahagets retire: to conſider if they ſhould admit of this ſort of evidence; 


und being returned, they did -a yn that the paſſages the doctor's | 


#eounſel had collected out of the Homilies and other books, ſhoyld.;be | 
. and they were proved to be JO tranſoribed by Mrs, Trapp 


ve Fr 729 | 
dSigth'duy of che twist Hasen v. 72 
JT he doctor's counſel . the aſſures they hed collected might be read: 
dhe managers admit, that che paſſages out of the Hpmilies, and the book 
" 1:@alled; , The Erudition for any Chriſtian Man,“, might be read: but 
Ins- to others, deſire they muy produce the wens and papers themſelves; 


to which-che:doQor's-counſel conform 10 H H or Af aN 
Seventh day of the trial :i1Vs 52 
Mr. Duud's argument in defence of the doctor, as to the charge con- 


FN "tained in the ſecond article, concerning the toleratioan 752 
Mr. Phipps's argument in behalf of the dofiors, 1 to the charge, con- 
5 753 
Code 'Dee's argument N e behalf, as to the ſecond. article | 
ROS een 5 EI 
eee 8 argument, as 
30 Ni 30 5 gta . IS MOTT 4 I, FOR g 23015044 4757 
„heut ö cole! ation Hall ogg! MS 659 | 
Vn leiter ftom qileen Elizabeth, the dee aq angther . arch 


4 


RG» indall to the eduncil, proved and tea! V 7625 76s 
Mr. Dodd's argument in behalf of the Jotezas to the Wr ;ontained | 
an the third article, concerning the danger of the church 1,v, 763 


e ane 
v. 767 


17third article 


1 in opinion from a ee F Now! 
TS > 12 ait, 8 


ſes of parliament 
WII — 
91. 3116 M13; wot "61 of 21 10 Y, »h, 
Dei! mus argument, as dd e in the third, artuc 1:68 
*:Spine-hlaſph-mdug and heretical þooks produced, an evid e by, 3 
#:S6®tor's counſel * | Y. : 5 
he managers oppoſe the wehe e an ehe paſſages; I hut / the 
them, as | "ng. v6ry, much 
ite befor ere hey: Gre es ivceardingly 10 7 2 oy Lea 
it al 67 zno0fnh9} d (10d baybolwondas 
Myr. Dadd's ar net ee che doctor a8 e arge Yale 
Adlon contained in the fourth article, concerning 


Dr. Henchman's argument, as, to the 0 in . ſoucth article 

1817 13457 tO Wi 

n. againſt prophaneneſs, &c, produced in, ev den 

v%HYoRor's counſel \ noitifoya Hor = 16 9 ont | 18 
ne ſuedtor's oounſel move that be haze le 

{1 lf;/nfter\rh&matagers have geplied-3 

1 Inſiſth thut al the doctor have any thing lay, 1 85 


E. % 


* He takes notice of the mob having demoliſhed ſeveral meeting-houſes 
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others, for treaſon, in conſpiring the death of the king, and to ſubvert 
Fligion and government ii. 875. See ii, 832, 861 
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. SOMERSET, kart al, 
eedings againſt him, 29 May 1630, 6 Car. I. in Star- chamber, for 
n ſeditious and ſcandalous writing xi. 121. See 
* BEDFORD Earl of, 5 
= ad SOMERSET, Duke of, 
1 s beheaded for felony, though aljudged to be hanged iv. 129 
nE RSE TI, FAMES, a Negro, 
His caſe on an habeas corpus, B. R. 1771, 1772 Xl. 339 
Habra⸗ corpus, and return xi. 339 
Fommenſett diſcharged | xi. 339 
Nos Argument of mr. Hargrave for the negro Xl. 340 
| Fhort ſtate Gf the calc Xl. 340 
Importance IS Xl 340 
Points that ariſe therein | Xi. 340 
Of the right claimed in the negro's perſon xi. 440 
Slavery the foundation of the claim to thu negro Xl. 340 
8 See NECGRO 
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| His evidence on ihe trial of Green, and others, for murder 
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Sce BONNET, TED, & al. 

Sir KO EEX, 


SOUTH. CAROLINA. 
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* SPARKES, FOHN v. i. 


9 SPAR AES, MICHAEL, 
proceedings againſt him in Star- chamber, for printing H, —_ 
; 85 1. 41 
His anſwer opened by mr. Jenkins, of Cray -Inn i. 419 
His cenſure by lord Cottington i. 425 
By fecretary C. j. 427 
i. 428 
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be 22 for joining with the ſaid earl's army, and committing 
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The nicety of ſpecial pleading cenſured EM. Pref, iii. 


BIN GS. 
Ea lx PECIAL VERDICTS. 


See PLEA and 


the conſidera- 
viii. 285, 552 
ix. 140, 141 
ix. 537 

x. 477 


tion of all the judges FN 
jon Or a Juas Huggins, for murder 


on the trial of Milliam Chetwynd for murder 

verdict on the trial of John St. venſon, for murder 

* SPEKE, HUGH iii. 855. See BRADDON,. 
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tual Court may be avoided by proving ſame fraudulent 
bi xi. 262. See MARRIAGE 

SPOTISIWOOD, Sir ROBERT, 


high-treaſon, in the parliament held at St. Andrews in Scot- 


Special verdict 


i } * 
* His trial for 


land; Nov. Dec, and Jan: 1645, 21 Car. I. 1.961 
'* The indictment for abuling the kings in purchaſing the office of ſe- 
etetary of ſtate, lately held by the earl of Lanerk i. 962 


2 commiſſion to the (late) earl of Montroſe to be genera» 


divers acts of hoſtility with him I. 962 


© # Sir Robert anſwers, that the king had made him a temporary ſecretary 


in the abſence of the carl of Lanert e es off i. 963 
'* That the ſaid commiſſion was ſigned by his majeſty's ſpecial and ex- 
preſs command r i. 964 


** That his accompanying the F | { 8 
ton, could not be interpreted a taking up arms againſt the kingdom 


* And laſtly, | 
© law or act of parliament, to be treaſon 4 | 
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earl of Montroſe, with the king's eommiſ- 


1 . i, 964 
that he is not charged with any thing declared, by any 


without con- 
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#6. Hg Ld 4021 ens; 
* And his ſigning this commiſſion a proof of his framing oviievifing 


Which is high-treaſon by an act of enen 12 1 825 


other acts of ſtate againſt them, to diſturb the public peace i. 905 

* That his joining the traitor, Jumes Graham (the earl of Mantroſe), Was 

a taking up arms againſt his country Anno n. 965 
1." 963,96 


* Sir Robert rejoins 


„ e en ee 
Inſiſts that he was promiſed quarter upon ſurrendering himſelf i. 468 
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of war or of nations 


r Fhat the queſtion is not of pardon, but of quarter rege granted, 
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diſcuſſed pon ele. ate 
pe report from the commiff ne 'for the {s to the parliament 
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And no clauſe in the 


* [s anſwered, that it 1s not P atone of 
to give quarter to an oppoſer of the ſolemn league'and m— omg 
had been WR | I. 969 

3 And if quarter were to be allowed to other "priſoners; er os to 


from pardon 011 15970 


* 8ir Robert inſiſts further, that the benefit of quarter given is ſecuted 'to 
* 7 ee by the laws of arms, and of all nations, as well in civil as 


1 SY RY O 
* Otherwiſe a door would be opened to all manner of cruelty i. 705 
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The commons ſigni 


Mr. ferjeant Maynard opens the evidence of the plot in 
| 968 * Sir Francis Minningten ſhews how probable it Was there 
in the power of any private man in the amy WY i 


and ſo near às to prompt him 


+ houſe of commons 


A. 'The"court think themſelves under no ob} 


E7. 
SPRATT, Door THOMAS, Biſhop of Riche/ter, 


Proceedings againſt him before the lords of the privy council, 1692 
\ vlii. 8 I, p 

Arreſted at Bromley OO 9 

His papers ſeized, and his honſe examined by the clerk of the council 

viii, 37 


Carried to his own houſe under a guard of ſoldiers viii, 37 
«xamined concerning an aſſociation for reſtoring king James viii, 38 
His ſpeech to the council vini 39 
Writes to lord Notting bam, and is diſcharged viti. 29 


to attend him at his office 
5 viii. 

's examined in the preſence of one R ,j viii. 20 
Blaikhe.d charges the bilhop with receiving and anſwering a letter ſrom 


Receives a letter from lord Nottingham, 


one Robert Younge TT 
The biſhop ben himſelf vii. 1 
The biſhop's ſecretary examined viii. 42 
Remembers Blacthend's bringing a letter from one Heekes viii. 42 
Blackhead confeſſes he brought the biſhop a letter from one dr. Hooſes, and 

not Younge | viii. 42 
The biſhop is again diſcharged | viii. 43 
Brings the letter before the council, and meets unge there vin. 44 
Blactlead confeſſes he left the aſſociation in the parlour, at Bromley, by 
Dounge's direction viii. 46 
And took it away again ſince the biſhop's confinement viii. 46 
he counterfeit aſſociation viii. 46 
Yonge and Blac head confronted, Younge denies all vii. 47 


The aſſociation and the letter ſigned Hoptes, both the ſame hand viii, 48 
Younge and Blackbead afterwards convicted of this forger viii. 48 
Younge executed for coining, and a copy ot his laſt ſpeech, confeſling the 


forgery vin. 
. * S PRO., GEORGE, e 
* His trial in Scotland, for conipiring with the earl of Gowrie to murder 

king James I, i. 310 


* He confeſſes before the privy council his being privy to two letters be- 
tween the earl of Gowrie, and laird of Reftalrig, relating to the con« 


ſpiracy i. 3:0 
* At his trial his confeſſion is read againſt him i. 312 
Hie abides by his confeſſion, and is condemned i. 313 


* His ex-cution | i. 314 
* After he had banged a pretty while, he clapped his hands together aloud 


three times * 34 
* SPUR, FOHN v. 465. See SI/ENSDEN. 
SQUIRES, MARY The Gipſey, 
1 = robbing El aaeih Canning, at the Old. Bailiy, February 1753. 
26 Ger. II. ; 
Canning's evidence againſt her * 2 
Found guilty x. 234 
Her ſpeech to the court K 
A memorial in her behalf laid before the king by ſir Criſp Gaſcoyne, lord 
mayor | | 
Her e reſpited, and ſhe pardoned x 238 
Canning's friends anſwer to fir Criſp 1 theo memorial x. 236 
, SF BÞ IN SG. 


See MURDER. STATUTE of S LABBING, and 1 Fac. I, chap, 8, 
EE | under STATUTES, © 7 „ 

8 * AF FOR D, W/LLIAM Viſcount, 
* His trial on an impeachment for high-treaſon before the houſe.of peers, 
1680, 32 Car. Il, e 
* Five popith lords impeached | | iii. 101 
1 their intention of beginning with the trial of the 


lord Stafford  - ili. 101 


*The da) for the trial appointed by the lords iii. 201 
* Lord chancellor Finch, lord high ſte ward ili. 10x 
*The biſhops withdraw x, ii. 10x 
De ee 20 {ata iii. 102 
* The lord high ſteward's ſpeech © _ F iii. 102 
The ſeven articles of impeachment read _ „ ill. 102 
*The lord Steff anfwers generally, chat he is not guilty iii. 103 


neral iii. 104 
zwuld be ſuch a 


plot at this tine „ iii. 106 
„r. Treby's ſpeech e ili. 109 
The managers call their witneſſes to prove the plot in general iii. 109 


The records of the attainders, and convictions of thoſe concerned in 
the popiſh plot, produced as evidence Ah ĩðͤ ; + Mir 120 
7R Second day of trial e . e als . US e# WULYWA Ga + ii, 122 
The lord Stffort's counſel admitted to hear the evidence; but not to 
| we N * 7 1 5 it. . 
* Dugdtle (worn a ſecond time, when” he care to give a particular = 
deres againſt the lord FD! Il. 123 
* The priſoner permitted to have a clerk to take notes for him ili. 123 


* Dugadole ente pöſitivel) that the ptiſoner conſented to the reſolution 


| an the King's death (at Which there was a great hum) 5 „ . 48 
* Otes (wort ain, depoſes, that 2 Hay wrote letters and contribut 


money te war el . | 
Fu ler vit evidenee of my*lotd's ſoliciting him to afſaflinate his majeſty' 


PN F ß RIC} 
Tue lord Stafford enters upon his defence 7-054 +. Mir 129 
He moves to have copies. of tome attidavits that are in the cuſtody of the 

e 
8 I 135 

ien the depoſitſons taken by a juſtice of to aſſiſt the-priſoney 
len ine depontſens taken by a juſtice of peace concernivg: him ji. 
R 2 55 1 8 „ PEE hi. 
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* And over-ruled'by the lords 
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iii. 137 * Proof of the cfoner 8 drinking confuſion to the king; which j in Scotland 


* The managers produce the affidavit my lord deſires 

*A peer may give evidence, though he be a judge in the N ; lil, 1655 [ is; High-treaſon $ iv. 293 

* The king's witneſſes ought not to be debarred hearing wh the 11 o- 5 * Ot his'curfing his father; which js West Putiſhed with death iv. 2 
ner's witneſſes depoſe ti, 141 * * Circutſtantial evidence a admitted, of his being the author of his father 5 


* The lord Stafford calls his witneſſes agalnſt Dugdile l iii. 1417 murder fd; 2 205 
4 Endeavours to prove him forſworn in a former trial ili. 150 * The ſurge eons who inſpectel the corphh give ade reaſohs why they be- 
* A en of the houſe of lords read, as evidence for | te riſoner | | lieve' fir James was nor drowned, but ſtrangled | . 207 
iii. 152 * Tie college of phyſicians of the ſame opinion | 297 
* 8 > eee My f ili. 153 * Two infants permitted to declare what they knew of the murder, "SK 
* Dugdale's examination taken by the juſtices, as it was entered on the g the jury, without oath iv. 300 
lords journal, read as evidence for the priſoner , * Wilt 156 | * Sir Ge/rge Mackenzit's ſpeech to the inqueſt , NT; Iv. 301 
* Turber bil. $ examination read Sans, 11 ili. 159 1 "The priſoner 1$ convicted, and receives ſentence Fo: Oe iv. 304 
* The lords adjourn RP KEE STANLET, Sir WIEETX 1, 
* The fourth day's trial! compa an His ial for high-treaſon, 1494-5, 10 Hen. VII. | . 2 
* Thepriſoner inſiſts, that Oates is not a credible witneſs, having des Sir Robert Clyford was his accuſer g $1.9 
ledged his hypocriſy and diflimulation with God and man 0 His offence | | „ 
« The Managers call other witneſſes, to ſupport the teſtimody of the firſt He is examined 4 xi. 2 
| Wl 170 Reckoned the richeſt fubjee?| in the kingdom Xi. 2 
* The managers endeayour to diſcredit my lord 9 witneſſes Arraigned, condemned, and beheaded | xi. 2 
wy i, 174 & *STAPLETON, Sir MILES, Bart. 
: The lords Stamford and Lovelace ſworn Fr the kings 5 Hi, 1831 * His trial for high- treaſon, at the afſizes for the county of York, June 18, 
The lords adjourn i ili. 185 Wi 1681, n. Bac iii. 317 
ry The fifth day lil, 185 * The i indictment removed to the King Bench; but the priſoner ſent back 
* The lord Stafford deſires he may examine witheſles, to ae thoſe | * to'Norifhire to be tried Trl 317 
who had. been produced to diſcredit his ii. "vc | * The indictment for conſpiring the king” 5 death, and the ſubverſion of 
4 * Which is a 2 him ii. 186 the eſtabliſhed religion and government iii. 317 
| * The lord Stafford makes his obſervations on the evidence ES: . * Achallenge offered by the king's counſel againſt a juror, becauſe he gave 
A member of the houſe of commons ſworn as a witneſs inn. 189 | | his dogs the names of Oates and Bedhbe, the king's witneſſes ; but not 
* Sir William Fones ſums up the evidence for the commons ill. 190 | allowed, which would have been allowed had there been proof Iii. 317 
* He anſwers the priſoner's objections to the credit of their witneſſes * 1 he trial put off till next aſſizes, for want of jurors iii, 318 
, iii. 193 | * The trial comes on at the ſummer aiſizes | ? 5 318 
Tube teſt firſt impoſed 4 iii. 198, 199 | * Sir Thomas Stringer's ſpeech before evidence i. 318 
* Mr, Powle's elch at the ſumming up the (ü desde | uni. 200 [* The king's witneſſes called Sn 319 
* His lordſhip's exceptions in point of law anſwered by the managers * They gave evidence, firſt of the plot i in general ini. 319 
+ "i. 20t | * Holrons evidence againſt fir Miles i in particular | Wi 320, 321 
* Whether thoſe large allowances made Oates, Bedlie, Ye. were not ſome | * Sir Miles's defente © 322 
object ion to their teſtimony ." lils 202 * Mr. juſtice Dolben directs the jury, and tells them, 4 being no 3 
* Counſel may not argue as to the law and courſe of parliaments ok conviction produced againit the! king's witnelles, they wh” to be 
n 20 deemed competent witneſſes i. 328 
1 The judges deliver their opinions, that two witneſſes to every overt-a& | ® Mr. baron Gregory's direction to the Jory e 
are not neceſſary ; but one to one overt- act, and another to another, is | * Sir Miles is acquitted | 5 tas Mh 328 
+ Tufficient ee i * 8 7 A R CHAMBER. 1 
* The lords adjourn VVV Thecourt of Star-chamber was by common law, confirmed by ſtat, 3 Hen. VII. 
* The ſixth day i and diſſolved by ſtat. 16 Car. I. chap. 10. Em. Pref, xii, 
* The lord Sraffortd petitions the lords to be heard again iii. 206 | Prifoner laid in irons by command from the Star-tbamber ii. 271 
* He repeats ſome points of law he had inſiſted on before ili. 206 | * Difference among the 'commiſſioners'as to a ſentence in this court, and 
. The priſoner declares his opinion of the ſeveral plots charged on the] their ſpeeches i. 408, &c. | 
papiſts ſince the Reformation iii. 20%] Judgments given in the court of Star-chambter erſpecially i in cafes o Abel 7 
* A toleration granted by king Charles II. to all diſſenters iii. 207 ate good Jaw at this day _ X. 310 
* The diſſentefs permitted to offer their reaſons to the houſe of lords | Lord chief juſtice Holt declared; that B. R. poſſeſſed all the lawful ove 
- againſt the penal laws 3 ili. 207 the Star- chumber had | 310 
5 A comprehenſion deſigned 3 iii. 207 | Sir Edward Code ſays, that the Stur- chamber is a moſt ancient and honour 
E - | * His l concludes with ſolemn proteſtations of his innocence] able court 10 
| 3 208 Mr. If, lord chancellor of Ireland, author of A Diſcourſe, lag 
The man 5 to what his Jordſhip laſt offeted e Ties ons and Bills of Attainder; * and alſo of “ An Th into the 
; of this court 


* The ſeventh 4 iii. 211 + Manger of creating f Peers,” ſpeaks much in commendatipn 
N Þ 1 v1 op 7 192 IX, 310 


.* The lord high 1 takes their lordſhips votes 1 iii. 211 

4 Thirty one find the lord Stafford not guiltys; and a kay, guilty! Sir Thomas Mallet, one of the juſtiees of: B. R. wrote a webs on this 

ili. 211 court, and oblerves therein, that it way the moſt ancient of any court of 
Hie Bhs [4 Ix. 


iii. 211 juſtice and the mother churt of the nedom 12, 
1105 58 an 'origi 51 85 treat concerning the Star-cham tin the 


* T5 — * ah 


E | A 4 The lords adjourn to i houſe 
1 10 * The commons, wich their ſpeaker, go up to the 1dtds tha and de- 


| mand judgment 0 f Ii. 212 Britiſh Muſeum 320 
8 A judgment for high; testen muſt be in uſual form, or the King Toſes | | 8 tat. 3 12 VII. chap. 1. was the — of thy cone t her ale 
: bis forfeitures, &. 7 . arg] VNR 3p} BASTIVICK ZOHN, 7 ; x 
Ahe lord high ſteward's ſpeech to the priſoner before judgment i ii. 21 1 Pine bald og en 2 111 15 
Judgment pronounced, to be hanged, drawn, and quartered, &e, Iii. 21 [ we” 3 RICHARD... als 46d Lg wax ©: ab 
EY [he king rs a writ to the ſheriffs to execute the priſoner, by 5 eee ee ee DM F 
his head only 217 point Sir DAVID. „„en wann 
„ Bethel . Henry Corniſh, ſheriffs, apply to the. gras f. for thelr || DEICHTON” DG, a e 
e a8. to the execution, who declare the 12 wr . t to * „ PRIEST LET. ths s elch dan 0 s . | 
quo YI 1 8 I 2228 Aan e 94757 5375 18 5 
8 det, alſo apply.tq the commons mL TTT 
Who concur in opinion with the lords 5 of ACS It, 21 . EG SAINT 7 JHN"OLIVER. hs ö * . 
.* Logd Frage - ont hoes WEI 2 see ed ee 
* He is deheaded g TY 7 i. 2 nem 0s HITELOCKE es. gan ON ges 
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| "$TARKEY, . FRY” 70 oro. e AVDBRSQN, & al, 

118 ancient times, woe e 3 n of Hinz VIII. to be ac- 
„eule W ay Rode the Nate, , ang to be convicted, Vers almoſt the 
3 eg, [EG NE MW bas 41d 035 in $71 xi. 10 
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3 TAGE LA Y ERS. 86 remus 
_ i Stamford's caſe, in kin ames econ 's #n Av! \ #684, 
| | 1 323 ng om en ter ence) & t 
thought that not fufficient to find him guilty +4 . 4476 LY 
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. | wo udoe's book milled lord Cole "I's vii. 1 wwe Kit 5 WN "xt, 2 80 BERK- 
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4 N 25 Fl 4 Fg LE. HT LIP, E, 2 7 Nr , | The king himſelf has no-more ths qa te Jae bay autor, 


$i] 1 to deecſare that the law may be vi , 
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whom he E 2 


i. 4 ac. Il. Wo 8 2 5 *. © the nope 1 8 his bing. a witneſs'was' 
1 he inditme 1 natur * 292 med; as tiikgs that's eee, {hat if I 
* ane bn boar Udt' r es enen e 


oli a i. 354 | . 


bo 49: The 8 ** nſwe the” 
, priſoner WE The lord chief juſtice) Nicholas 280 Kis Haid to have delivered in effect 
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1 | . becky 2 V. „ 29 this judg ment from the bench/thar for ſeveral n of Hate 4 e king py 
—_  . * The pri peiſondr's-cqunſel = 9-1  299T © hy door act contrary to la 1155 202 = 
e 8 _ — auen, ar en eyide! 1 Thief juſtice Landen obſerved; that wich tefſedtt to the gument of 25 
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” fentes and others, the common law does not underſtand that kind of 
ate, nor do our books take notice of any ſuch diſtinctions xi. 322 
Qs ſetjcant Abley was committed to the Tower by the lords, only for 
aſſerting in argument that there was a law of ſtate different from the 


common law xi. 323 
That the conſtitution does not allow of reaſons of ſtate to Aae the 
1 ee | 330 


STATE PRISONERS. 

Mach humanity and relief is ſhewn and uſed towards ſtate priſoners in 
-diſtreſs in France, under an abſolute and arbitrary government; and 
much oppreflion is ſuffered to be practiſed againſt them in England, a 

| P free and chriſtian nation x. 76. Ap. 
=” it be lawful to commit ſtate priſoners to the cuſtody of meſlen- 
ive 556, 

1550 chancellor Parker was againſt ſetting ſtate priſoners in Hg 

{ig x. 92. Ap. See BASTILE. NEIFGATE. TREASON. 

3 re ale "of 6, OR 

Criminal caſes very much depend on ſtatute law Em, Pref. i. 

'T he beit expoſitor of ſtatutes is the conſtant received practice, ever ſince 
they were made Em. Pref. i. 
he judges are the interpreters of the ſtatute law Em, Pref. i, vi. 
"Statute law, wants reducing into a leſs number of acts Em. Pref, xv. 

Ae intent of the law- makers in the preface of the ſtatute, is always to 


2 


be conſidered in conſtruing the act I, 174 
Statutes to be conſtrued according to the true intent of the legiſlature 
i. 650 

By flat. 1 Hen. VI. chap. 10. proviſo as to declaratory treaſons in ſtar 
25 Edw. III. ſtat. 5, chap. 2, is repealed _ i. 761 
KRealon tor making that. 6 Edu. VI, concerning outlawry in treaſon 
iv. 198, 199 


Th preamble of an act is as the key to open the mind and meaning of the 
" law-makers li. 348, 405. v. 517 
Jo crime of what nature or magnitude ſoever, can fall within the purview 
of a penal ſtatute, but ſuch as is identically the ſame in every circum- 
© ſtance with that deferibed by the words of the ſtatute itſelf vi. 223, 


224 
Bean inſtances given of the nicety in the conſtruction of penal ſtatutes 
Vis 22 
6 e in reftraint of trade to be conſtrued literally vi, 7 
Aue act of parliament, though printed in an authentic collection of 
tatutes, diſallowed, if not examined with the record vi. 41 
All penal laws are to be conſtrued favourably for the benefit of the ſub- 
| with G&, and not to be extended beyond the letter | vi. 622 
When a ſtatute appoints a penaliy for doing a thing, which was no of- 


fenge before, and appoints, how to be recovered, it ſhall be KN by 
that means, and no other | vi. 622 
Tt he parliament roll is the original and warrant for the ſtature" 9 7 | 
vi. 
Statutes of: jeofails extend not to criminal or other cauſe, where the 15 2 
is party Vii. 5 
Statutes that preſeribe new forms of trial, to be punctually complied with | 
vili. 
x . that take away clergy,,: are to be taken by equity K. 3 
If a ſtatute is made ſuppletory to the common law, in à ſimilar caſh, wo | 
4 + takes 90 clergy, it muſt, be conſtrued: liberally 6 
The preamble of an act is ſuppoſed to contain the whole labs, 2 1 
tent, and meaning of the act ; 


| 1 2 
A Ail ſtatutes 7 in 20 mater;a ate to be ae alike . 485 
7 5 7 to be conſtrued according to their meaning, and the intent of the 
x, n xi. 320. See LEGRLALE RE, STALOFES | | 
A Sta. cant F Bi 70}, 
Stat. Gloveefer, chap. 0 A, 
Statute of e A miſtike, ene. of. "that batute red 25 
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See MAGNA CHART. 
20 Hen, III. chap. 7 


ſtat. 5, chap. 2 i. 739, 758, 759, 76t. il. 11. iii. 419, 
755» 757, 758. 3 171, 173, 181, 184, 203, 206. v. 89, 97, 124, 


. Tas 11 vii. 4 
Edw. III. ſtat. = chap. 8 ii. 11 


Eqw. III. chap. vii. 117, 131 146, 152, 181, 191, 240 
"to Articuli ſuper Br, FO on FP 08 e 19%h 
28 Edw. III. chap. 9 


ii, 207, 212. vii. 118 


chap. 13 ji. 11 

37 Edw. III. chap. 10 | | vii. 124 
— — chap 18 vii. 120, 131, 152) 181 
38 £dw. Hl. ch. I | Xi, 70 
chap. 9 | vii. 131 

42 unn III. chap. 3 it. 11, 197, 199, 207. vii. 117, 181, 246 
10 Ii. 12 

— chap. 13 ii 152 


43 Tab. III. chap. 1 ii. 212. See TREASON, 
Nenn the SECOND, 

I Rich, II. chap. 11 

— Chap. 12 li. 8. vil. 131 

5 Rich, II. chap. 2 "in ii. 12 

— —— chap. 6 : vii. 22 »2 242 

11 Rich. II. cage 3 ; { 25 235 

Rick. II. chap. 2 8 MACCLES- 

I2 ic Chap. vi. O 5 O 7 0 0 10, ce 

"FIELD, Ent. , | 503, 504, 705, 710, 735. 

16 Rich, II. chap. 5 . 

17 Rich. II. chap. 8 | 


vil. 220, 227 232, 238 


Ee ice _ fk ix. 61, 62 
| 15 a n. 


Stat. of ſtabbing, All >ob judges were VF nj on, * 1 Fac. 
* 8, of ſtabbing, was jute we of 05 af; 5 . OY an 
made to prevent the inconveniences of 08 79 — were apt to believe 
that to be a provocation to extenuate mi er, which in law was 27 

vg 421, 422. ix. 533. . 

Stat. 1 Jac. I. chap. g, was enacted, when many animoſities aroſe between 
the Engliſh and Hauch, who uſing dagpers were accuſtomed to ſtab man 2 
of the Engliſh ex improviſo, which culd not haye been done by flat 
ſword, the uſual weapon of the Eugliſb; therefore this ſtatute was Gs 
A to ſecure veſsncelsſs people from ſurprize, ſuppoſing that wh 
ever ſtruck would be prepared, q) RR > 5 . 535. 

Stabbing with a tobacco pipe, and with.an 'halberd, hath n;adju 

de a ſtabbing within the ſtatute, 4) Ghn Ma to f 2 — 535. 

80 2 with a caudleſtick, (Ar. a a a ged. a mer; gr 
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| 52 Hen. III. | = ix. 61, 62 
1 E DWA R PD the FIR Sr. 
dw. I. chap. 26 | vi. 
> Edu, I. chap. 9 0 ii. = 
13 Edw. I. chap. 24 
—- ſtat. 4 See CIRCUMSPECT, E 464TH | 
20 Adio. I. chap. 1 ii. 201 
27 Edw. I. chap. 3 vii. 154 
E DdwARD the S EBC ON B. 
1 Fav. II. ; ii, 198 
9 Zdw. II. ſtat, 2 Vi. 711 
| E DWA R D the TAI R ». 
| 1 Edi. III. chap. 9 Vii. 125 
2 Edw. III. chap. 2 ii. 200 
chap. 9 Vii. 229 
5 Edw. III. chap. 8 vii. 125 
chap. vii. 131, 152 
14 Edw. III. 8 . oe 
chap. 7 vi. 711 
20 Ed. III. chap, 1 ii. 201. vi. 734 
chap. 12 vii. 126 
23 Edw. III. chap. 17 vii. 145 
25 Edw. III. chap. 2 lil. 722, 758, 759, 164 vii. 220. viii, 467 
chap. 3 iv. 173 
chap. 4 ii. 199. v. 47 86. vii. 117, 124, 131, 191, 
228, 248. xi. 263 
25 Edw. III. ſtat, 2 | Il, 12 
3, chap. 5 | X. 436 
ſtat. 4, chap. 1 vii. 126 
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' Mr. juſtice Noel's opinion, that the priſoner's crime was only manſlaugh- 
ter; he was burnt in the hand and diſcharged X. 478 
STEWARD, Lady ARABELL A. See 
RALEIGH Sir WALTER. | | 
ROYAL FAMILY. 
- , SHREWSBURY Counteſs of. 
EIA, A4RCHIBALLND. i. 

17255 ſar neglect of duty, and miſhehaviour in his Fe" eg as lord provoſt 

of Edinburgh, - the time the rebels got poſſeſſion of that SOT June 8, 


20 Geo. II ix 

10 the duke of Newcaſtle | ix. 589 
tds of juſticiary continue the diet ix. 389 
4008 againſt his diſcharge | i= 0} 
Inditment againſt him 2. 


Information for his majeſty's advocate ix. 594 
Information for him againſt his majeſty's advocate ix. 610 
The lords of juſticiary remit the pannel, with the libel found as relevant, 


to the knowledge of an aſſize ix. 629 
Debate about citing a witneſs ix. 629 
Diſmiſs the pannel ix. 639 
Second trial 1 ix. 630 
Lift of aſſize or jury ix. 63¹ 
Papers and lift of witneſſes againſt him ix. 632 
The evidence againſt him ix. 633, Kc. 
Liſt of witneſſes for him ix, 667 
Proofs for his exculpation ix. 668 
Found not -guilty, nem. con. ix. 679 


His jury having fat 94 hours, and undergone great fatigue, the court 
"IMlerecz none of them ould be ſummoned on any aſſize for five years 


ix. 6 

9 5 STEWART, ZFAMES, dd 
mn Mt for murder in Scotland, September 1752, 25 Geo. II. hi 0 40 
Theindictment againſt him X. 40 
Lit of perſons names that are to paſs on the aſſize, or jury X. 44 
Proteedings at the firſt diet of court R. 44 
Advocates for. and againſt him x. 45 J 
Priſoner pleads not guilty b x. 45 
Mi, Wolter Stewart's ſpeech, for him, on the relevancy x. 45 
Mp, Mackintyh on the ſame ſide xX. 51 
E. Frazer's ſpeech againſt the priſoner X. 56 |, 
Mr. Nane, Erſkine againſt the pannel x. 62 

Lord advocate N the pannel X. 6 

Mr. Thomas! Hiller, ſor the priſoner R- 6 
The interlocutor vpon the relevancy ee 
Proceedings at the ſecond diet of court x. 72, 73 


The affize. or;j Jury X. 727 73 
The whole proof brought on the part of the profecrs, and on the part 


of the pannel _ x. 73, &; | and where none of the particular articles amounted to treaſon, neither 
The ſeveral letters produced at the trial . 103 could any number of them I. 750 
Lord advocate's ſpeech to the jury after cloſing the evidence x. 105 Tr * in ing the king to imbaſe the coin, and ſeize upon the 
Mr. Bretun's ſpeech for the pannel, after cloſing the evidence 5 ullion in the Adrnt : i. 751 
Verdi of the jury unanimous, that he was 12059 1. 37 - With impoſing 8d. a day on the county of York, for aa the 
Sentence and intertocutor of the judges X. 137 | . trained-hands, and levying it by force | 5 75 
Lord juſtice-general's fpeech ; at pe ſentence I X. 138 ö « With a deſign of landing the Iriſh army in England | dals 
The priſoner's ſpeech | x. 138 | The lords and commons break up abruptly, upon the commons inſi 
He is executed \ X. 138 | ing to offer further proofs aſter the cloſe of the proceſs, and. N 
—. STIRLING, ARCHIBALD. V. ez See | | the ſame liberty to the ear! «754 
N $710 LING Juks, & al. r1 * A Agreed; ut A conference between the two houſes, that no further 1255 
„ 8 TIR LING, C:H'A-R L BS v. 630. see mall be offered, on either {ide 1. 754 
4 ST [RLING JAMES, & al. nag, 4847] * The ef ſulms up. the evidence, and makes his obſervations on it 1.754 
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* i Seaten, Archibald Stirling, Gharler Stirling, uhd. Patrick Eder 


en, their trial for high-treaſon, at Edinburgh, Mou. 15, 1708, 7 Aung, 


before George earl of Cromartie, lord juſtice- general, and the reſt of the 
lords of juſticiary there v. 630 


The indictment for taking up arms, adhering to and correſponding with 


See . 297, 200 
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NAP OR b, THOMAS Eul of, 
* His trial before the houſe of lords, on an impeachment for high-trea- 


Mi pn, March 22, 1640, 16 Car. I. i. 723 
* Nine general articles exhibited againſt him © IST 
* Twenty-eight ſpecial articles i. 723 
* The earl of Strofford's anſwer to the 28 ſpecial articles 1. 730 
* The trial comes on i. 730 


to the bar, &c, i. 736 
No ax to be carried before a priſoner impeached i. 736 
* The king, queen and prince at the trial i. 730 
* Edatl of Arandel, lord high ſte ward i. 730 


* The articles and anſwer read i. 736 
* Mr. Pym opens the charge; the earl permitted to reply to him i. 736 
* Three additional articles, framed againſt him after the commencement 


* He ſhews he is miſrepreſented in that expreſſion he was charged Mas 
«© that the king's little finger ſhould be heavier to MP than the loins of 
the law 8, See xi, 131 

* From his words they proceed to his actions; and firſ againſt the lives 
of the ſubjects, as againſt the lord Mountnetris and another, who were 
condemned by martial law i. 739. See viii. 350 

* Charge, that he had not only exerciſed a tyrannical government 2 
the lives, but the lands and goods of the ſubject 

* That he granted a commiſſion for the apprehending ſuch as ele to 
ſubmit to the eccleſiaſtical ordinances 741 

* His procuring a leaſe of the cuſtoms, and then raiſing the book of rates, 


whereby he had gained 26,0001, yearly i. 741 

* His monopolizing tobacco | | 1. 742 
hy * charge concerning flax 1. 74. 

Charged with ſendin ng troops of ſoldiers to execute his decrees aguinl 

goods | 744 


| te ſubjects lands an 
That he reftrained the ſubjects from coming MS, to England, to d y 
their com laints againſt him Yu" 5 749 

* His impoſing an'oath upon the Scots in Ireland. i. 7. 
* His deſign o reducing the kingdoms of England and Scotland by force 

of arms, and bringing them under. the ſame arbitrary. g9Yernment he had 

introduced in {reland 1. 747 

| * 115 ndeavoured to be proved from ſeveral ſpeeches che carl let fall i. 148 
hat he adviſed the king to exact ſhip-money 

And threatened the lord mayor, &c. for not giving in a liſt of yy be 

were able to lend money 


1.75 
b 4 The earl ſhews that accumulative treaſon was never heard of veto; 


it was dropped by the commons 14 i. 756 
Mr. Glynn replies upon him 104 23464 
* Mr. Pym ſeconds him | | 

* Debate in the houſe of Nn upon bringing 3 in $ vil of wh 


| againſt the earl 


the French king and the Pretender, and favouring their intended inyakon 1} | 6 he commons threaten the lords, if they refuſe to ober in a paſs; of 


of Scotland, in 1707 N Bus oa wird vn! 
* Her majeſty's letter to the lord advocate, direGing him to enen the⸗ 
priſoners ali W e VOM}; 
* The priſoners? petition for counſel, which iv granted I." 6334 
*The priſoners' information or plea to the ee W 1 . 632 
The lord: advocate's replication ür 11 311250352 A By 835 | 
The court adjudge the charge to be ſufficiend er pech 25; ec Ol! 
We; „ The jury ſworn; being 15 in number "on 4.11% Vo; Bg9 |; 
*The evidence produced againſt the priſoners Yule. 1] 
* The yerdiE brought in in Mas ane d ſubſcrided by the foreman; ; the ] 
M4 iſoners Zequitted VV. 640 
ONE bey are aſſoilzed (or diſcharged) bung kid br i bn . 4% | 
T G K 8. $4, e ft wat youth. oof e 
OY Brambre, mayor 1 Fn cauſed great and monſtrous Rocks to ; 


be made 4 in his mayoralty, to impriſon men in 
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' attainder _ i. 125 
* The lords hear my lord Strafford's counſel; FR 5 matter of law ; 
the commons refuſe to attend at their bar, or reply MY more in Ne 
having paſſed the bill of attainder in their own houſe 759 
* The names of the earl's counſel, and the, 10 lance. of their argument 
2 A 1: 759 
* 1, That the 25 Zdw. III. is, a declarative Ian, and cannot be i inter- 
preted by equity i. 759 
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letter of it | oy 59 
The doing one or more acts of injuſtice cannot be termed the ſubyer ion 
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* That the earl was not charged with having ſubverted, but, (FE with 5 
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No at common law at this day 5 and the e — 
clare any thing to be traaſon which is not fo already, 


of the trial i. 737 
* He is compelled to anſwer them preſently k 137. 
The managers names | 1 a 
* Heis charged with accumulative treaſon _ 3 I. 738 
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*The place of trial deſcribed, and the manner of bringing the priſoner 
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An alias habeas corpus, in the name of Olſuer Lands nah” 15 09h, 204 


* 


*All perſons prohibited to ſay the long Paging 
. argument which & 


Orders of parliament determine with the ſe 


Ceremony of l 
"DEVONSHIRE F 
49 


wette made 


The return thereof i. 20 


15 AG: 1 20 


be Protector ſwears. to gone. according to! 
reater bas ad prepared, f 


*A commitment for-publiſhing ſeditious pa 


LAY 
Frog 207 


wil ee its 216 | 


08. tid 2 23gbalwo! 5810 


* The court diſchar e . N ii. 211 

i ch a cy UN Viet Lo Me: "on vn of Kette . 33 

* * 8200 Aan as 2 prieſt a Ee ent evidence of be or. 
ers 

He was of ther gl 

LT a jor many. 


_ 


471 e 


\ 75 0 <Cbpyiof the record ix. 06064 
ST RI CER, , Sir... + | Þ What military men r #9 ede 550 

His ſpeech before evidence, ek 10 er. by ox «it P 
* Melons in 1 death 1 9 _ earl of ae; nennt Rr def wl. 194329 1346; s 
and government f 01 e rm 10 55 995 tee * 18. 


TRI MANDANI JEL php ber | 


 Reſalyba by all the 3 Judges, met at Ste e 47 4 % VI Va 
| im 


chap, 8. concerning him, was a particular patlian = 7 
ne” be 8 general act laing zue! * 24454; al 
| 8T'R ROD fog. LE ant at. 


- Of count for Bj te Pavel for 11. * > it A000 bias. an 
I GE Eng Es 
alter og, and Jo ires,' ings againſt them vii. 21 
- The ſpeaker of the houſe of commons che chair, gl Frog hr 

173 A ne TO 1 ona“ vü. 217 


partiament diflolvet, ; and lome mee beforeithi Coune | 


10 $2108 Thy 21 4 
* anſwer out 91 committed "to" the Tower, ang! 


einm "OW 17 


3 


— 


. N F © © 


Some queſtions put to the judges concerning offences committed 10 mem- 
bers of parliament, in parliament, and my anſwers vii. 218 
55 re turn of the beds corpus fot mf. Stan, and others” Vit. 219 
and mr. fort eee ei. 219 

e Berkley for the return e vii. 221 
ant Davenport on tlie ſame file ii. 223 
MP. Litletor's argument a F 
Mt. S$etdin's argument against it 991i. 229 


Sit Robert Heath's argument for it vii. 236 
be priſoners, who were in the marſhal's cuſtody, telnettg to the Tower 
| the evening bebe e che court were to giye their Jade ment vil. 249 
wo letters Fol the king to the judges'of che"Kig” 55 Bench vii. 239 
I kin ſends for the gud, zes to London Vii. 240 
The läbner remanded, Þeeaule they would nor find 19 for their 
050 behaviour . I. 241 

* Stroud, and fir Miles Hobart, e in informations wh eſcaping 


O AN. 0 
His argument for earl Macclesfield. 17 745 d im pr 3205 y bur bf the Gatehouſe _ . 95 vii. 241 
the commons for e and LL E och Big, bt in not guilty © 508 vi. 241 
of maſters in e BA A 094M eu. 578 T udyes reſolve, chat! F "priſoner caring un briſon, chove with 
Opens indictment; r for forgery, 1 Ne wi EN 5 » 96 7 \oohe Ker per s licence, is puniſhable e, as well as the e Vii. 241 
„ e againſt X: = or 25 — 0 ; « 93> 94 ener fr 10 5 5 * R . 3 N 
ro s-examines w am arvet A appea ot mur r rom his emorials 5 nn 
70 e . 9 * rails IX, 155 "$TUART FAM LY. b Pur 's 
9 a point ol lam for want bed ee 3 1. 74 ix. 170 IF e reaſons for the diſaffection of the nation to the eg during 
His motion for Ans A i WR WS Sr 7: 226 the reigns of the Stuart family 50 iv. 16g 
His motion to admit A4 ne bal, 6. bales . 226 | © *® STUBBS, FRANCIS ii. . gry TONGE, & al. 
Opens defence for Fraxebin, for. 2 __ 6 1 i 1 15 EE SUB 4. NA * "; Fi 5806 6 
CN 588 reſ ing murder, and wet FP roper in caſe of | Indictment for fu ornation o perjury 12. ee © « tv. * 0 
. M e vos "AY — 45 * , £38, 539 | \PRICE ANNE.” e Ge 5 Fe ho vey Is 
His ont ; of Chetwynd's ca r my : A 360 dots 8120 d 1 Is 
Of counſel againſt Townley 1 W 28 1 00 | a: 35 Lord chancellor Baton fabmiflion © 1 CS. i. 383. Ser vi. 597. 
Againſt the Kinkcd treaſon; A OLA MON 571 | Submiffion of the duke of W 2 S FW EL 16 
= eee 5 . e be CE WEE K. 576 Yo fubmiſſion of the marquis of Argyle ala not eee * the parlia- 
s obſeryations, on is defence 2 f * 1 150 er CRONE. 
Ar ues that civil Fe a ainſt Mar be ommitted ber ea d. d The ke of Nor ful dfubidiffion Cab done Md 14 7 
he diſcharged : eG 90 A BSCRIPTIONS. * 


9 S U 
| Lord chancellor Hi#abichs, in his ſpeech As Jord high ſte ward, on paſſing 
ſentence on the rebel lords, in the Jear 174.5, obſerved, that the ſeveral 
0 unty meetings, ſubſcribing one) to Alle men, Ke. for the de- 
"fa nee of the kin 1180 government; and at which men of property 
of all ranks and o crowded in with liberal ſubſeriptions, of their 
own motion, without authority of parliament, or the king's licence, 
beyond the example of former times, and uncompelled by law ; was 
moſt legal and warrantable, notwithſtanding what had been igno- 
rantly and Wen ſugg geſted to the honors i, Te 

N "Ap. m Is 


So 


A 21 5 


- 


* * 


O90 x UDLBY; Mac ings [5] 
Some pages | in 1 Hugh takers s ſermons, Wikio 15 dilate? s death 
vii, 10. TT. See" BEL. e Lord SBI. 
511 4 SUFFOL R, Earlof. or 
Michael de Ia Pole, earl of Suffoth, and chancellor of Bel, 4 di ſmifſed 
from his chancellorſnip; and immediately after impeached of yp 
2 cfitries and miſdemeanours by the commons Wes ot Nen 8: 
— Ak the articles of nen iber. See POLE MICHAEL 
Lis D LA vid £1 o ya 29016718 I0- JOHNS) 7 
Men at the hos of the houſe of lord with f abs magen words 
"of mr. Selden, member of the e ae one af kde mana- 
gert of the eonferetie, 4 Car. 1 _ A om dsa. 182 
„ rdf fi bod IOWA I. ALAN 
The excellency of the Engliſh laws does not 8 in civil ſuits 
set bot enteo 101 „NN no Seat ame "Em. "Pref. iii. 
57 lis SU PRE M CY 
The words in the oatli of ſupremaey a the king is the only a 
overfor in theſeireahimne;” ekeludeF nl ebrerdinäte power ii. 368 
be ee CROOK n and others. lo baaisſgmoo yi9Het u 
MM NO, N;"Biſhop oP Richgdor. A NAM AN 
* 


3 4 


DN SH EDW ARD; + W OAH Y 
0103 ii AMOORE' die Tela. to nolisniodut 10t lain 1690] 


. ashamen t 2noiftvnao) 2'winlyne 


ot 1 
01 en 4 


q: di mel E. 


FR Av n. 
0 N. see WITNESSES?FCTC˙— 

101 ii 8 Wusel 

The manner of ſurretidering;'in order to ld an attainder by i of par- 


bas s 11 io bagger 7652 


MA et 10} as[tomi Fro 20 
| | Nu e 100 53049tH9b .2 "yak Kid 18, 20 
Arbing ein 4 flo 01 aldamitt uf T1190 Vi." 18 
His defence . 18 


Condemned 510 oy qu 8 8 ILY 2a82f12hgjgt 195 20 
p agment treib box wonrabtys ods qu amp! undd doit 15 x1. 19 


headed [01071 e9915b1vs eid gvig 07 D1IEWS & lsa, 8 e 20 
Sus PENSION See 
, COMPTON HENRY. | 22 e 


"FOGG CHRISTOPHER.A © 
H doc gildug wy 2avig WN 


Boine e . 0 % ee uod Aitnon do o i 
Oz ni nwor2 d Anisgg Wl 'N, NI 9 Lee Wöonſe 4: | 


Hivicaſe f -treaſon, 
eee 958 ny 8 queer of N. 2 N Reg KIXE 


Is executed 92 Y 
e e S D N 
* e ping | 


vue; ; a, g 2 


* 2 EL EE 


CwWwWwIY't Ca»  w =O ww © 


” 


MF o& gag on © muy 


His caſe in wp Flt hag Pe to pay the charge of attendance ser, 


* * Dugdal/'s evidence of mrs. Price's ſoliciting nim to re his evidence 


Mr. ſerjeant Maynard ſums up the evidence 


"KIT A Offerin 


Jul. Hartwell, and Joln Spurr, who abetted and aſſiſted him, 9051 255 
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Lord chief juſtice ſums up the evidence v. 477 
* One may be adjudged guilty of aiding and aſſiſting in a forcible mar- 
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and publiſhing a libel or letter to ſcandalize the juſtice of the nation, 


1682, 34 Car. II. W itt; er 305. "7 483 
* The information {1144 af i. 505 
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being no precedent, and he would. not begin one ix. 106 
\ Engliſhmen are happily unacquaiptes KA Ws practice of racks and inſtru- 
ments of torture. 104 EN Pref, iii. 
Even the ancients, among whom, naive ns. in of Ihe had no good opinion 
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* AY 


14 
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ol it _ Em Pref. iii. n. 
Monyoigne and 9 prong of the Wan of. tortute in England 
Am. Pref, iii. n. 
A priſoner put to 5 törtube in hr in * ly 11. 5 reign 625 
There is no worſe tortu n the ee laws TORUS . wy u. 
Earl of; Exeter introduced rack into the Toto: 7 * V. 131 
| SE TUFNLEL FRANCIS, Ely. 
His trial for high- redo, Ja 15, 1746, 19 ne « Wai. 43 
The indictmem againſt- _ ix. 543 


Mr. attorney - general deal "the evidence, 
Mr. Stronge en the ſame ſidle yt 
Evidence againſt him 

Serjeant Wynne, counſel for himp Ns, the witaeſſes, if they had 5 pro- 
miſe of pardonn ix. 546 
Mr. Glaytons another of his counſel, aſks, if f hey were prowiſed mercy 


ix. 545 
. 345 
545 
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* George Phillips, * Francis Stubbs, James "Hind, Kher, gg Bare bearing \ n not tre Alon Shes j. 138 
_ Gibbs, their trial for high-wrenfon at the Ge io. Dupe in What in wr . ace to bean 5 k 138. ji. 594 
Car. II. n Nr N i. 478 Crimen wet majeflatis defined... n 4 * FT i Shes; nt 75 J. 236 
ind pleads goilty, and the reſt not guilty. TOY Se er * 479 The ich ent is treaſ . eue mT Ln, v. 634 vii. 59 
5 * Mr. ſerjeant faynard qpentthervidence _ 11-1, 51479 | But it muſt be proved by an overt-act | "> bs 126 
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4 = 5 Kd 4 4 5 cannot deny this Vegdic, and ſay, treaſon was committed 
„ The een . Phillis read on 4 955 T.. May 40, though at concern, him for all he : By lord chief 3 
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_  rreaſon 


ii, 36 
Said, that had the Protector Cromwel! taken upon himſelf the name 2 kin gs 


The udges differed in their reaſons why want of freehold was 


A pamphlet written and diſperſed with intention to excite and 

tze people to take up arms, is high-treaſon ol 

'\ "It is not treaſon in lawyers to adviſe the king, that he may legally purſue 
arbitrary meaſures | 82 | ivy | 
Comforting a traitor, unleſs it be to prevent his being amenable to Juſtice, 


"Treaſon is not confined to place or time, as all other crimes 


4 


. 


Aidlag traitor knowingly, treaſon T 
Words tending to perſonal hurt of printe, will amount to overt- act of 
c ii. 304, 349, 354+ iii. 1055. (See Id. 87.) iv. 593, 656 
The Spencers treaſon was, holding, that the king might be impriſoned, of 


Wt compelled by ſharp impriſonment, to ſubmit to the people's demands 


ii. 305, 404. Viti. 467 
li. 314 
ii. 350 

594 


To doubt or heſitate in a point of allegiance, is direct treaſon 
Treaſon cannot be pardoned by implication 


Encouraging traitor treaſon 


it ſeems that no treaſon could have been committed againſt the king 
di jure, not in poſſeſſion li. 45 


To write or print, that'if the king abuſes his power, the people may reli 


| 1.544 
udges of opinion, that charge againſt earl Clarendan was not treaſon z with 
their reafons ii. 556 
Impeachment for treaſon generally not cauſe for committing a peer ii. $68. 


and take up arms againſt him, is treaſon 


„ 


© See IMPEACHMENTS. 
Priſoner tried at bar for treafon, illegally receives ſentence the ſame day 


We Gees ii. 659. iv. 779 
Judgment in treaſon muſt be in uſual form, elſe the king loſes his for- 
feitures, &c. iii 213 
To endeavour to introduce abſolute dominion, is the worſt of treaſon 
5 iii. 223. vii. 481 
A perſon ſtanding mute for high- treaſon ſhall have judgment as a traitor 
> $08 iii. 345. viii. 246 
One indicted of high-treaſon, for ſolleiting for one wno was accuſed of 
© high-treaſon | lit, 347. iv. 174. Sec Id. 175, 178, 205 
What is miſpriſion of treaſon iii. 755. iv. 193. viii. 418, 408 
Freehold not held a neceſſary qualification of juryman in treaſon iii. 820. 
| See iii. 708. 
no challenge 
to jurors in Lenden in treaſon | iv. 189, 206 
Court may make priſoner offer of trial, tho' outlawed for treaſon ili. 943 
Writ of error for reverſal of a judgment in treaſon is the right of the ſub- 
ject, and ought to be granted at his deſire, and is not an act of grace or 
flavour to be denied or granted at pleaſure iii. 986 
Sentence of burning altered to beheading, on precedent iv. 129 
Unleſs principal traitor be convicted, illegal to try receiver or comforter 
of him; for though convicted, if he had his clergy, receiver or comforter 
of him, being in nature of an acceſſary, is diſcharged W iv. 147. n. 
i | | | ee iv. 130. 
prevail on 
iv. 17. 


IV. 172 


is not treaſon | | 2 175 
More perjuries committed in proſecutions for treaſon by accuſers, than 
by witneſſes for priſoner J 
are IV. 177 
See Id. 185. 


5 Por end perſon juſtly convicted of perjury in treaſon concerning the popith 


Mon compos mentis cannot be guilty of ſome ſpecies of treaſon _ 
By ſtat. 33 Hen. VIII. chap. 20. if a man fell mad after he had committed 
. ©. treaſon, he was to be tried in his abſence; and if after being atrainted |: 


© of its cruelty and inhumanity'* | 
*Erroneouv%pinions may make an 


| | Trial in treaſon may be put off without the conſent of the attorney-general 


* plot, in the rei n of Car. . | | { iv. 177 
But one perſon ave in a trial for treaſon, where there was a deſign 
againſt his life, in Fac. II. 's reign | iv. 157 

IV. 181 


of treaſon, he was to be executed; but this law was repealed on rages 
Iv. 200 


heretic, but not a traltor iv. 182, ee 
3 CN Ii. 346, 354 


iv. 190 


* Priſoner ought not to be denied a bote of the fact to be given in evidence 
againſt him, proving treaſon — n — 
In treaſon, for deſigning to kill the King, there have been ſo many inter- 


pretations of facts tending that way, that it was almoſt impoſſible, for an 


oo nocent man to defend himſelf, unleſs he had notice of the fact intend - 


* 


No words char ing the 


| *Dutlawry in treaſon not to be reverſed, becauſe party was 
time of its being pronounced N ee 
Breaking the perſon executed | 
done rather. to deter the living, than to puniſh the dend | 
One may be tried for high-treaſon on ſame miſdemeanour for which he 


” 
* 


hath been already convicted 


* 


mY 
- 


It does not appear by the precedent” of Jobe Himjpn's caſe fo 
whether his judgment was reverſed or affirmed, nor is the report of the 
Bi. caſe to be foun in any of the Rbports of that time RO 


x 
- 


£ 
45 


In ony action, not knowing of the treaſon-intended, yet 


bender in treaſon, Se ffiemed bythe gde: Ii. 49. See vill. 266 
N Vox. XI. ee e 1 


2 „* * . 


eld to be inſiſted on at the ttia!l os J 191 
king with any perſonal vice, is treaſon iv. 197 


Many judges of opinion, that treuſonuble paſſages in a ſermon neyer pre 


MJ 


ed, nor intended, but found in writing in the party's ſtudy, not treaſon: 
* 4s 11 4 85 n 3 "Eh "fe 


d. 19 j 
; ; *3s IVe,4 * 
ann 3s: 

„ ia 


for treaſon, and 'expoſi 


e | | iv. 20% 
Drinking confuſion to the king is treaſon by the laws of Scotland iv. 293 
Wen a tales and not a new pannel ſhould be awarded in treaſon, on ſtat, 
7 Will. III. chap. 3. e e ee en 


* 


Oruizing upon coaſt with armed veſſel, an actual levyin war. 


& 


9 
91 V. 34. . ce 


Xe 7.75 Ns 
r treaſon, 


Wat ſhall be conſtrued adheting to the king's enemies 


| e . 5% 
Writing treaſonable letters is awovert=a&t of high- treaſon vi. 77, 1 
A 14 05141 + 44 nne 1 N. ai 5 5 11 5 | Fj, | 10 i. 77 
Where ſome intended treaſon, and others accompanied and affiſted them 
they are all oſ- 


3 . 


* 
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D 
ii. 151 


iv. 177 


* 


E 


The law charges actors and abettots in intended treaſon with direct tea 


ſon againſt the perſon of the prince. So affirmed by the judoes vii. 
Compaitng and imagining the king's death —_ chvil — well as = 
tural death " 4458; vli. 467, viii. 467 
All meetings and agreements to riſe and ſeize the king's, guard are overt- 
acts . „i. 467. viii. 467 
Fact may be declared treaſon in parliament, which was not felony dels 
. „„ e vii. 488 
Judges aſſuming to themſelves a legiſlative power, formerly held treaſon 
| VIE PAL | | vii. 
Said to be high-treaſon for judges to grant warrants for ſeizing 1. 8 
diſmiſſing grand juries, contrary to law vil. 489 
Proceedings againſt doctor Oldys * refaſing to proſecute traitors viii, 75 
Conſpiring the death of the chief magiltrate, by what name ſoever called, 


declared treaſon | | * 17 | vii. 373 
W hat ſhall be deemed levying war, ſo as to make it treaſon viii. 247 
Argument of lord chief juſtice Parker in a caſe of treaſon, wrote with great 


clearneſs of ſtyle and ftrength of reaſon viii, 289 
Foreign treaſons, and treaſons committed in Ireland, to be tried in England 
by a jury, though the party accuſed be an {ri peer viii. 341 
That the terms of a capituſation on the ſurrender. of a place were not 
complied with; no ſort of defence in a court of law ix. 550. Sed 


, „ „ ene c og; 2s; No: Mo 

Addreſs to the king ordered by the peers for appointing a lord high 3 
to continus during the trial of a Scots nobleman, upon an impeachment 
of treaſon by the commons . ix. *618, See COURT of the 
LORD HIGH STEWARD. HIGH STEWARD... 


Countel not permitted to examine witnefles on behalf of the priſoner in 


© F - 
" I 


cafes of treafort 3 |] | on} 61-0es, 
Inſtance of priſoner not being aſked why judgment of treaſon ſhould not 
paſs againſt him, till he reminded the judge of the omiſſion, See 


AUDLEY THOMAS Lord. 
Inſtanee of priſoner being aſked that queſtion three ſeveral times ix, *749; 
' ' tas Fs ; 85 4 0 
Sending intelligence to rebels or enemies will make a man a Nha 0 <4. 
eept what is done by means of ſuperior force), though the intelligence 
ſhould happen to be intercepted. So reſolved by the judges x. 77. n. 


laid as an overt- act of compaſſing the death of the queen, and alſo of 
adhering to her enemies | YE 77 
Quære, if the above was an overt- act of adhering ? . 7%. n 
CLuære, whether the particular judgment of treaſon ſhould be given againſt 
an outlaw for treaſon, or 0 execution generally awarded &. 204. n« 
Wrirs of error go from the King's-Bench to the houſe of lords, even in 
caſes of treaſon . ä Eats Hanks *. 520. n. 
Queen conſort of England, by an unheard- of precedent, indicted of treaſon 
; SY E "i 3 xi. 1 
Proceedings againſt various perſons in the reign of Hen. VIII. for Pr" 
in denying ſupremacy, and other capital crimes relating to religion xi. aa 


- . Jawful ſovereign, but of an uſurper - , xi, 26 
Perſons equally guilty.as traitor himſe}f may yet be his judges, if not at- 
| tainted . | n e 
Proceedings in the court of Chivalry on appeal of treaſon Ki. 124 
The occaſion of making 25 Edw. III. ſtat. 5. chap. 2. Em. Pref. iv. n. 
vi. 7 


a man ſent on an errand by the king, were adjudged treaſon - £m. Pref. 
i ü | ROT ONE LY „„ Ive u. 1769 
The word proveablement in the flatute, explained By fir Edward EE 
The judges have no power to puniſh 

tioned in this ſtatute. 6 7 iii. 758, 764. iv. 17a, 
The word mort in the ſtatute explained by fir &dward Gos iii. 763. 


ſon; and the expoſition on this ſtatute has been ſo extrava | 
rious, that people in the reign of Car, II. were as much at a loſs to. know 
| what was not. treaſon, as before the ſajd ſtatute Y- 184 
This ſtatute is only declaratory of the common law vit. 373 
Traitorouſly ſo material a word in an indictment for treafon, that if | 2 
Indictment for treaſonable words ſpoken in French, ; |... Ji, 636 
| No conviction of treaſon on indichment where crime is not formdſly laid, 
„tho facts charged do amount to treaſonn 1585 
Indictment containing treaſon and NR | 6 
.Tunuendd indictment of treaſon iv. 19% ui. Pref, by. 


1 


e ot 667" iv. 197. vil 0 472 
ent of treaſon, upon wh 


in evidence in treaſon 
{Sidney's: was the firſt indict 


life, for writing any 98 without publiſhing it Iv. 197 
dame overt-aQts may be laid to prove adheſion, ac to prore compaſling of 
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Writing and ſending letters of intelligence, ſtopped at the Poſt- office, was. 


EXT 


any other treaſons than thoſe men- 


15 


Before this ſtatute no man, as that ſtatute ſays, knew what was. not trea- 


part and va- 


WY 0 : „ 11 9 * 1 NW tiny 52 TL BEES. 3 | 
:A' ſpecies of treaſon not laid in indiQtment cannot be given in evidence 168 
prove a new overt- act, but may; = Ky: * yt als 


4 >" 
4 $7.9 ic; 


rov 3 1 = by ; 2 of {die l win CG eb PL | 9 0 
In indictments for levying war, it is not neceſſary to lay the day with pre- 


6 ee „ e ay 1 nn 120 IX. 9, $52, he 
it is got-neceſſary. to prove overt nett to be.committe; r day 
but-as evidence may. be given 


Act tho' done by warrant of great ſeal, is trealon, if not the great feal of 


Before this ſtatute, lying with the nurſes of the king's children; or inn 4 


* v Y g 
IV. 70 
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+ Indictment muſt expreſs that party publiſhed writing, in order to give It 


„ V n: 1 Iv, 417 - 
| Indictment for high-treaſon ought to be drawn with gfeat accuracy | 


oy 
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| ix. 559. See WITNESSES, 

Plea in treaſofr Hurts 816 1 1 ITY, ili. 228. vi. 45. Ap! 
YA ictments for treaſon | f>; lik, es. iv. 217. vi, 56, 775 60. Ap. See 1 * 
DIC TMEN TS. nn ' 8 

| dy of outlawry for treaſon.) 1665 do . Me 4. Ap. 

Writ of error in treaſon 42. Ap. 
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"7 $imilirude of. hands never admitted i in eVidence fs b 
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Improſfi a proper word to denote printing. in indiment for treaſon. 


K. 7 
How the cha Pw ies the * of treaſon is e lets hl 
*be laid in the indiqtment Jin. 
Accomplices in treaſon legal witneſſes till convicted W . * il. 3 . 
ji. 883. . 149, $72, $59 * 


One witneſſes not neceſſary at common law int 


yo 


* 14 


witneſs, with concurring a ſaid to be ſufficient in i 0 | + 


7 
ie, on lobe gude O trial, faid, it was reſolved by all the judges of | 
ae that if I buy a knife of J. S. to kill the king: bilo one witneſs 


oyes 1 bought a knife, and another proves that I for that 
0 purpoſe they arc two N of an overt-a within lache 'of mt 
b 9944765 v5. 4 i 1 


Sir oh Hocoles ſays, it is fit to know who the judges were why gave the 

e reſolution, if it were but for the authority of the caſe, for, he | 

15 40 the reaſon of it would convince no man ; they tight as well . 

© have reſolved, that eating or drinking, or the moſt e 775 of a | 
man's life, were an overt- act of treaſon 1 /; 198 

To witneſſes to any one N of treaſon ſulficient, for ſo 97 are | 
not neceffary to every overt - act iii. 204, 419,729 

one © has Living evidence of treaſon, | in county where Aale in- 
* "died, and another witneſs giving evidence.of N bg of fame, 


One. witneſs ſwearing directly to _ treaſon, 2 Wädi to cifeum- 
ſtance, are two'witnefles in law, 


1 
IT 3! 


KI. 26 |. 


iv. 246 
- A confeſſion after the tort, two witneſſes, ſuſkciebit” to convict i 


a 


, 


þ 


wok treaſon im ancthiey county, are two ſufficient, witneſſes | oO Wi 1055 443+ 
204, 407+, 
Whithet the law of God requires two witneſſes in treaſon, 
Tuo witneſſes are not required to ſame fad of creafon, tho tho | one bull think 
"at firſt fight of ſtat. EA. VI. they were . 198 


Records in treaſon vi. 3 SI, 55, 57. Ap: See RECORDS | 


Copy of warrant for . n execution in tresſon, all wrote by the 
kin own hand LA Rf vii. 66 
of n ſpecial 'verdiet-on treaſon, drawn u 0 for the ange ration of all | 

judges viii. 285. See SPECIAL VERDICTS. | 

The king's ſpecial warrant .for Werdet fn Gam! Raltigh” for treaſon | 
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changer conſpiracy aint, the king, bs pot an overt-act of compaſ- 


>VANE Sir HEN. 
'Confuling and agreeing 2 an oyert a of 750 the Aang 8 20 
viii. 7 


Printing is an oveft-a N 4603 chi, O44 Lee Mkr ACTS. bt 


The Rrongeſt SOR cannot by Given. in evidence as proof of treaſon 7 


E 
able plot may by given in lege, weng me! 
Ghatl, not fo e 


Gin) tesa ſedi 
does not immediately affect priſoner, , 
Me opp Br te tome 
a ano rim andur the ſame F 
No be to reject char for evidence in er wh * wp ö 
'be given in evidence in trials on civil matters | 


Sti cler proof is required in treaſon than in any e a 
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_ _"*Conftfion of perſons attainted of treaſon, read See vii. 12471} 
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ords permitted to be proved than, 
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vii. 30 || 75 
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his death am. e. 

Cont iring to levy wars or to ſeize the guards, i 1s not confpiting againſt the 

© king" ie ii. 756. iv. 85 
There is no ſuch thing as conſtructive treaſoan fl. 756. iv. 85 
hos 9 held iii. 722, 764, 755 76! 8, 7697 o, 817. iv. 206, 

| | * 619, 622. 5 vi e See 
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gent g e, war aguinſt the king an inch i che or pro- 
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' * -REBELLION. KIN 


ttector during the 


Itis tha. imagination that i is the treaſon; 


eeun be {aid to be an overt- act of the writer $ reaſonable 


* 


Tbe levvgularicies, illegalities, and hardſhi ps. tate Priſoners ſufFe red, who 
were r for treaſon, een the popiſh plot i in Car. II. 's reign 
F cabs 176, 177, 178 


e N 


Th e manner of uſage of ſtate vriſoncrd for AL 8 concerning the Popiſh 


, plot, i in the redgh on Share ike was worls than, the practice of the inqui- 


Hoi! 1510 6557 


ſition 1 
If à libel be the cauſe of a rebellion, e it was not deſigned by ral 
cotitfiver to that purpoſe, it is not treaſon iv. 171 


T'he ſub) ect that rebelleth, or riſeth in. forcible.n manner to over-rule the 
-* YoyaF will and poberfof the ling, intendeth to r e the king both of 
crown and life. Th julges delivered this, at g rule of law vii. 48. n. 
There is not, nor ever Was, a tenure which 0 pligeth tenants to follow 
their lords into rebellion ix. 567 
The fear of having houſes burnjs 06 goody MF is no excuſe, i in the eye 
of the law, for joining and marching ee 4 ix. 567 
Tue only force that, doth excuſe, is a force upon the perſon, and preſent 
fear of death; and this force. and fear Wulf continue all the time the 
party remains with the rebels „N. 508 
I is incumbent on every man who makes ſorce bis defence, to ſhew.an 
actual force; and that he quitted the ſeryice as ſoon as he could 


oy 0 Ix. 568 
To raiſe a rebellion, or "make an inſurrection, be the deſign or ff a 
thereof never ſo ſpeciouſly good, is high-tteaſon. il. 467. dee 


(The). PRECEDENTsS. WoRDs. 
Made treaſon by-a ſtatute to read the Bible; and thirty- fix attainted and 


; executed on that ſtatute 


Sir Themas liora attainted of high-treaſon, in ei the king? $ ſu 155 
4 6 
* He bh guilty of treaſon whois. privy and c : 
ho endeavours to perſuade or-procure another to commit tedlon i. 7 
055 The duke of Nerſolſlattainted of treaſon, againſt a particular act of par- 
-\ Jlament,for-attempting to marry the Sr. of , Seots without queen Eli- 
zabeth's knowledge | 16 
* Earl of Arundel) dtuointed of. bigb-treaſon, 1 correſponding With a 
N beyond ſea, and ſaying maſs ſor the ſuccels of the Span inva- 
282 1. 16 
1 9 attainted of treaſon committed againſt; A king WE: his. —.— 
tien iA 7 1 e 2h 
4 Poiſoning bn 0 made treafon by a ſtatute werent be 324, _ 
*The intention is only treaſonable (ot puniſhable}, 1 the Uelign 1s 
inſt the Prince's liſe 759. See ii. 304. 
* If the actions themſelves are not creafonable, the Tech of them _ 
be treaſon i. 937 
A number of Wie ee or 8 cannot Alter their, nature lo as 
to make them amount to high-treaſon,, 


7 A / "YN 


* Whether a Peer of Ir.land can be tried here for treaſn commit tted 3 


950 

** hers) ied for — treaſon againſt che commonwealth and the 11 

Uſurpation ii. 1, 19, 83, 183, 259, 277 

* The aiding, aſſiſting, relieving, „ or encouraging a traitor 

ee him to be ſuch), bigh-treaſon i. 129, 140. ii. 151, 309. 

iv. 105, 131, 132 

mY overt-aCts are but the evi- 

dence of it 286 41. 
* Whether the writing or printing \creaſonable words, Sag 

imaginations 

346, $28 


Is 


':Treaſon may be cntwittad: again a prince, when he i out of his do- 


minions, and out of the poſſeſſon of the 8215 105 
* Though it may be no offence in law to king 4. aro agaiuft a 
Nb Ling e jure," yet it is adjudged high-treaſan, 9 alt 55 uſurpers (who 
" have natitaken upon them the title of 802 againſt a King 4e 2 out 
of poſſeſſion of the government 444 
A riotous aſſembly pulling down houſes,” "dretkidg' 6pen buten, &c. 
adjudged to come within that bra wp of the 25 Edw. III. which makes 


ch gh. weaſon to leuy war againſt che king i. 585, 593 


1 li. 435 


ö N he eee e could not declare any ing 5, be tte 1100 that was not 
nid ſelony at common-law. 2 2 len 03 1h 558. Ses ee 
The accepting popiſh orders hi ht wk 91 a4 . 993 

vo golioiting ſorei gu aid high · tr Lb - ti. 878. iv. 600 

; #8 Whether a native of S catland be waki lig be; 1 hie 76-0 ithigh- 
© treaſon to accept popiſh- orders, found ſpeci Ii. 1013 
* A ſolemn e e e BCP of treaſon be, mit be two wit- 
++ neſſes helieved by the jury iis 9 5 ging 155 Iii. ee v. 127 
* Whoever imagines 40; compel t Ja to yiel to their de- 
01! mands, is in law guilty. of ee e Fi 72 ni. 496, 817. 


Vil, tha, viii. 667 


mote an invaſion, held to be overt 4555 8 death, 


vilhin de Hit dranch.of the, tuts ;of e i i. 70. 


* | wo iv. 772 


* Treaſon ta write tresſonable poſitiane, tho'they be Hot publiſhed ii. 81s. 
91 916194 nden al by: . 8 vc Ke 19. 82 


e n re vi en. 
Ament, thoug huet en 85 1 2 l ot! cin No petit - treaſon in Jrel g ivy. 403 
3 W c7p1n | 0 172 697 eee e e FOE. My 4 OY Av. 103 
© "Evidence given of overt- N county werent The lawfulne aſſiſting the 14 inſt all others urged in 
Io Fa ws yon 8 ing been kf 1 5 = ii defence of treaſon © ee ah 25 See RESISTANCE. 
ps 85 I ne wiltuts 'L, OR | CHRISTOPHE 50 \(Atteinter of aal ge genere e nest of 0 qmilion in he entry "oh 

„ r 1990. 2141 | | j iii. 
2 fs Tout 1g for Fg cuftddy; date Found e er mad N. e A. one. of the Contwlitee for, ine 

wy the intercepted; daten of doctor. Hen »# _—_—_— 7 

ds | 1 ervaſon el hr them” SET Hip ſpeech: ears ning cone nſk yiſcount Si Rd, tried for . 
2 $ ſejtefcepted letteas might in lj ni ares Way bo beſore the lords, in N. 50 he popil Ke ili. 109 

| . Noe bad put Rimſelk upen. is trie! ww. gt n e ane ome al ing e unden, 
. capable of ſued connection, while chen remain j in — Ne His argument fpr the = 4.6 ito AGE, 6 cauſe m. 554 
author _ ubliſhed, as Sidney's 2 5 will A a man mater | Sir * TO run 2 x removed ſrom the recorder of che a 

1 b 8 5 | X 8 
5 % ED | . * 
enn Mm 1 28 | 5 : 2 


conſenting, to t; "and "Ir is he 


by * 


MY : 
TT . - a Sa + 


0 Wy > 
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j or I. RY We (. 8 . A. DS. , A 


Eg Opens the evidence againſt fir William Pm in promoting invaſion and 


> The: prifoner admitted to anſwer to what each 

With as they came, before” the whole evidence tos 18 hk gong 
© throu 1 | H1,43i2010..8Rgog 775 n US; 
* A 123 not esd to Ws notes ut his trial . 133 
85 The paniſhment for ſtanding mute (4; 5 d 445) tio 1.35 


* 


LE ler 2 E 7 0 R. Sir FO M 4 8. Attorney-General, 


. 


* eke an wirke ue Rece, BF lining into courtat their 91. [A 

wih their hats on x , 611 

. 5 Th Sr N tit a ET reve vue: abe a "tial by i im- 
chme Ar N | 1141240 | 


I N 


of London, was reſtored | iii. 628 
His ſpeech for ſir Patience Ward informed againſt for perjury iii. 667 
His obſervations on the evidence iii. 676 


His argument for fir Thomas danch at the ſuit of the E H Falls Company 


Vil, 497 
Bir George Treby was examined on Oates's trial for perju * n. 55 41 
FR EBT, Sr GEORG E, Lord Chie Juſtice GP 
His directions to the jury on the trial of Cook for treaſon iv. 772 | 
ms up the evidence on Anderton's trial for treaſon viii. 64 
is argument in the Bankers caſe xi. 141 


. N NYE ve JONATHAN, ens 
| Lord Biſhop of Bri eee | 
"Tried for ark a libel” « 204 
T XR. E & A L IA NM, Lord Chief juſtiee of the Cour of 
Hing i-Bench, ; * 
s- in parliament on his attainder for treaſon i. 12. vii. 229 | 
Hs treaſon, was, that he had given it under his hand, that the king might 


create unto himſelf, at his pleaſure, another rule to walk by t Fan che 

law of the land preſcribes him | vii. 306 
0 lodgings at Meſtminſter in diſguiſe ic 12 
Dicoreetly lying under aſtable covered with 1 and brought before the 

lord $ i. 12 
Is drawn to execution i. 13 
"Refuſes to confeſs 8 i. 13 


"Will not climb the ladder till wenden with hens: i. 13 
by ſtripped, and names and images of devils found under his clothes 1. 13 
s hanged _ Wt 11 
"His det afterwards cut I i. 13. vii. — 
Is buried at Grey-Friars & 19 
His learning gave him honour ; but his villany made his exit by a rope 
vii. 223, 481 
"Though the crime for which he was impeached, was not felony, yet he 
wh Was condemned i in parliament vii. 488. * See BRAMBRE. 
RESPASS 
By the laws of England every invaſion of private NES be it ever ſo 
minute, as brit ing the graſs, or treading upon the ſoil without leave, 
is a treſpaſs xi. 321. See ENTICK. 
TRX EV O R, Sir THOMAS, Baron of the Exchequer, 
His arguments, reaſons, and opinions, for the king, in the cauſe of ſhip- 
mone i. 637 
TR EVO R, Sir THOMAS, Solicitor-General, 
© Bum Pg the evidence on the trial of lord Mobun for murder, before the 
Iv. 333 


His ſpeech before evidence, on the trial of Charnock, for. treaſon iv. 567 


His ſpegch t before evidence, on the trial of fir Jabn Freind, for treaſon 
iv. 604 


* 
9 


* 


rebellion, and the aſſaſſination- plot iv. 633 
His ſpeech before evidence, on the trial of Root vod, for treaſon, in con- 
ſpiring death of the king iv. 677 
Flis ſpeech hefore evidence, on Cranburne's trial for treaſon iv. 706 
Opens the evidence againſt major Lowick, on his trial for treaſon, i in be⸗ 
ing concerned in the aſſaſſination plot iv. 725 
His Fly, . 733 

© Opens the evidence againſt Cool for treaſon iv. 754 | 
- Demands judgment, tame day priſoner pleaded guilty, on trial of Knightley, | 
for treaſon iv. 779 
Heid on the bill of attainder againſt br Fenwick, that an examination 
before E juſtice of peace; may be rea where the witneſs cannot be 77 

9 the evidence on the trial of earl Warwid before the houſe of lords; | 
for murder Vi. 444. See v. 165 
A rc on lord — 0 eat before the houſe of lows, for market | 


.. j AL) CN 7 15 Mog 
55 Sir John Perret EF the "Toa Oy ried in England, for treaſon mm: 
[x dp in Ireland 17 dH e s 
KI A peer cannot be Vrought. to trial, on a .chargs exhibited a him by | 


" anather peer in the houſe of lords 47 ihe 55 
- 6 Fi charged pay 


© 


ri K 


N woman not permitted to wear her hot at Ns 105 4,7 339 | 
be WW! not he tried by a jury of commons in acapical caſe, though þ 


D 


ä 


8 


. 
* The priſoners receive ſentence the day after their conviction, though 
tried at bar ii. 789 
* Theſe proceedings cenſured iv. 779 
* Where an ny point of law ariſes at the trial of a peer, it ought to be put 
in the priſoner's preſence | ii. 729. v. 169 
* A jury are to take no notice of what was W a former trial ii. 863 
*The priſoner may give evidence, that a witneſs produced againſt him 
gave contrary teſtimony at a former trial ii. GOO 
* A, peer need not hold up his hand at his arraignment iv. 21 I, 512 
* The King's-Bench try a commoner impeached by the commons iii. 263 
* An Jriſhman tried at the King's-Bench bar for treaſon committed in 
Ireland, and for which he had been before arraigned there iii. 293 
* A priſoner may eroſs- examine a witneſs, after the king's counſel have 
done with him; but muſt not make any obſervations on the evidence 
till it is gone through iii. 481 
The lord * | allowed two clerks to take notes at his trial ii. 343. 


* No time or notice can be inſiſted on to prepare for trial, in capital cates 


* One tried for harbouring a traitor, before the traitor was convicted 
Iv. 122 
* One tried for a miſdemeanour, and convicted; and Aer waz tried for 
high-treaſon, for the ſame fact | iv. 207 
'* A peer may be tried by commiſſion during a prorogation of parliament 
iv. 212 
* The lord high ſteward ſole judge, on a trial by commiſſion ; and negd 
not conſult the other peers NY the methods and order of the 
trial iv. 215 
* The lords tryers cannot adjourn, or ſeparate, any more than a jury of 
commoners, till they have given a verdict iv. 232. But it is other- 
wiſe where the trial is in full parliament iv. 233 
* It is not uſual for a high ſteward to ſum up or make any obſervations 
on the evidence iv. 246 
* Where one pleads his peerage to the juriſdiction of an inferior court, 
he muſt produce his patent iv. 414 
* Where an indictment is removed into the King -Banch, judgment ought 
not to be given till four days after conviction, if there be ſo many days 
remaining in the term . J. 77 
* Where the trial is at bar, venire iſſues, as in civil caſes; and fitteen 
days between the te//e and return Iv. 778 
* No evidence can be given againſt amanina trial for his life, but in 
his preſence v. 85, 118 
* A priſoner cannot inſiſt on the witneſſes being examined apart as his 
right v. 20 
* Ina trial of a peer before the lords for a miſdemeanour, he 2585 not 
ſtand without the bar V. 364 
The bill for regulating trials in cafes of treaſon, aſcribed to fir William 
Whitelocke viii. 64. n. 
Uſefulneſs of this collection of Trials to the aue; of 105 law Em, Pref. i. 


Of trials for felony | En. Pref, viii. 
Trial put off for want of jurors ili. 318. iv. 741 
Place of trial of a peer on impeachment. deſcribed,” i. 730 


WM priſoners ſever in their challenges to the jary, ang yet are tried 
together by the ſame jury, it is a miſ<ttial 1/2 IX. 11 
gutke ring a jury to go at large in the midſt of « trial; is a miſ-trial 

= X. 40 « Ih, 
| Upon affidavit of the jurymen, that they did not give. ſuch a Vert as 
was entered up, the aur ſet aſide the ien granted a ne one in 
_a.criminal caſe. 407." n. See x. 411. n. 
No freehold. a good cauſe of challenge on aku, 6, W not on lord 
| 'Ruſſel's or Soy Sidney's trint OP % | 169 
r chief juſtice North publiſhed Collett 70 trial 10 5 Fn 185 
5 publiſhed for the benefit of the me 1 rather Weng a common 


15% TEL C4474 iu. 189 
| Puttio g,off a trial a favour, not aright 1115 900% % Gs 
Pallage ina Los trial is no evidence [ups 1 201 


he reaſon chat all trials are publie . iv. 202 

09805 ws houſe Flom Meese Whena! re 
nf 5 (7 44, up en, an ee from the commons. Ses 
Aba 43y bas 10 


Irs lied more for 11 benefit, of che Judge, than for the common | 


SEM E WA a pe Ars 8 97 vii. 478 


Nn 


L iy. 200 


high gewalt  eghifulted'by "th the gern riyers | in the abſency of | 1 in this alleen ad molly ubliſhed by au ho ty Em. Pref. i, 
Kira Fl E991970 3d 01 i. 30% [ The method of practice i in te trials for crimes is 1 7775 y cominon-Jaw 
* 5 ge, 1/6 Uiat bethe abe beat of peersg 1. 736 rules ak e 2 8 Ila! Ct. 17 i. 
* 1 55 Fu pail of war. | 14 745 | | Not regularly put off befors ell Na pe TE * a!” „ ie s ; 
e e e reign een A: 9 It is 71 in ee wane of theJudge! ons 10. 2 | 
62 525 re is wat for treaſon. committed! in Scotland, before the union Trial | never put olf r want of witnelles wit we 64% 
of the kingdoms W Ai Bolten ge 4:2. 10.1, 8 
725 227 d ifcharged of a a. Aer eithbut glvingia verdi i715, 837 Priſoners refu ſing to jo haha as be fie bee | 


A. peer may, be tried | 5. GER Ahne, for offences: not capital 


Nen 10,2083, ii. 560 | # 


muy toit in all matters pre- [- 


; Heide Fly 


| neg s ſentenes/the, ſame! SY | 


8 An T4 * 


ii. 22 * 


N 871 MW N hy 2 | 


1. 667. 


r 


tried is 4 viii. 
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nnot ad his 1870 by his peers' © Nets x” 33 bo 


vil. 


where. the 
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lil, 732 
** The king's counſel ſhall have the laſt word iii. 816. iv. 40, 22 
* Where one outlawed ſhall be admitted to a trial, and where not 
98 
* a ought to be given in evidence that was ſaid or done at 5 — 
trial, till the record of that trial be proved ä iv. 41 
The priſoner being thick of hearing, has one to alu be: ir. 106 


on triabf espital offener "EY I 8 
e Fe e beſortyhe ig ft mall 85 


— 


| = 1225 his, common 5 eg ha pap be . s Ex 5 5 "0 
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Wy dag mute, and refulio his trial, Wndedided upon the ſtatute of | ® That if one comes in by day, and opens the door to others in the night, 


\ 


25 Hen, III. chap. 2, for foreign abs. | | viii. 340 and they come in and rob the houſe, they are all guilty of burglary 
fuſed t al upon ſpecial circumſtanees ix. ii. 526 
Core = a 1 05 1 ana attainder cannot be put « off by the | * Tames Turner is convicted ii. 526 
„common affidavit ix. .584 | * The reſt are acquitted ii. 526 
Trial of lady y 's — great part of Shadwell, held as long as any in | ' After his convi on, he confeſſes the whole matter to five Juſtices of the 
Wes Aminfier-Ho all of that ature, except one, for many years, which | eace | ji. 526 
was the famous cauſe of Colt in B. vii. 604 udgment againſt Jana 7. arner bo be hanged : ti, 52 WM 
The trial in ejectment in [re/and . Craig and earl Angleſea, the « His execution ii. 527. viii. 381 ©: 
11 N l -onſiſted almoſt entirely of Aber 227. His account of the ALF "aj af 1 0 
bove trial con tirely of me 0 — | 
n 8 ix. Ne N n e 938. See SachEHEEA l | 
The judge told the jury they muſt take notes, for he could not prétend ines WILLIAM 
to undertake to ſum up the length of evidence, as appeared from the "TURTON, Sir JOHN, | 
opening would ariſe in the cauſe 1 225 One of this lobte of the court of King's- ench, informs the ſeveral juries * 
The trial of Mary Heath, for perjury in Elan, laſted 22 hours ix. on Kida's proſecution, for murder and pirac v. 327, 335 
Trial allowed to be taken down. in x after debate x. 132. | "TUTCHIN, 7 H N, 
at Guildhall, Nov. 4, 770 4. 


Court ordered four indicted jointly, to be tried ſeparately iv. 199, 3 "a ber trial on an information for a libe 


t refuſed three indicted jointly, to be tried ſeparately, though one of Anne | 5 
* priſoners made ſuch a motion Ix. 2, 3, 10 2 juryn man owns he had always condemned mr. Tutchin' s writings; * | 


rt told ſeveral priſoners againſt whom i ſingle indictment had been res to be excuſed 5. 
. that if they ens to 3 oin in their challenges, they might be | * The king's counſel, after ſome debate, confent to it 3 
tried together; if not, that thay would be tried ſeparately x. 720. | * Howe the printer's evidence, of his agreement with Tutchin for "a copy, 


Vs 195 &c. 
Trial may be in England for crimes committed i in Ireland i. 188, gg1. | * Debates between the counſel, whether the proof be ſufficient to read ihe 
Iii. 293, 313. viii. 341. pers . 

For trials * peers before the king in parliament, ſec IMPEACH- | * The papers My v. 535, = 

_ MENT. PARLIAMENT. . | * Tutchin holds, people may call their prices to account, and depoje them 

For trials of peers in the court. of the lord ps overt, ſee COURT | | v. 526 . 

of the GH s TEWARD. HIGH STEWARD * Mr. Montague s ſpeech for the defendant v. 538 

, e ASK Mr. attorney's obſervatiqn on the evidence for the queen v. 540 | 


Private roſecutot cannot have a trial at bar without making out e theuſun | It may be a libel, though no particular perſon be reflected on v. 540 
1 ; * Mr. attorney charges mr. Montague with Juſtifying Tutchin's principles, 


requi 0 
* THOM 4 4 ii. 8. See $SACHEVERELL as to the power of the people 
e. 0 L * * And fays, he hall proſecute any man who maintains ſuch Fe 


r * The chief juſtice Holt directs the ju 3 
ces elted and commende "06. 19 e chief juſtice Halt directs | 
Fo "ow would be a reproach to his-ſon, if he did not abound | * The defendant is found guilty 557 pl publiſhing, but not of wricng 75 
with chiloſo hy, having heard Cratippus for the f ace of a whole year, | Obſervators © 542 
and that at Aua, too ivy. 206, See ROMAN HISTORY. | * The defendant's counſel move in arreſt of judgment; for that the di- 
TURNER ANNE, firingas was telle d the day after che return n of the venire, and ſo a diſcon- 
| 4 Her trial as N before the fact, to the murder of fir Thomas Over- | tinuance of procefs v. 543 
Fury IL. 239 F* And for that the venire'and diſtringas were returnable at a day certain 
* Her hat ordered to be 775 off at the arraignment 1 339 7 545 
- * She and the counteſs of Z/ex reſort to a conjurer 339 | * The laſt exception is over- ruled 545 
* Several devils invoked, that the priſoner and the counteſs might han As to the firſt exception, the queen's counſel argue, that it _ bar 5 
the love of their gallants i. 340 | miſpriſion of the clerk, and ought to be amended v. 545 
*The priſoner convicted, and jud iven againſt her i. 344 | * Sir Th;mas Powys's argument | v. 545 
TURNE R, Sir Fir CFRASA, * Sir Edward Northey, attorney-general ' 1 


3 not try a priſoner for murder, 1 the body of the deceaſed Books cited, where amendments are allowed in caſes of the crown 


t found Ap. n. iv. 204 
nd os TURNER, Sir EDA 8 *| Arguments by the defendant's counſel, that it could not be 33 
is ſpeech on the trial of Harriſon the re __ * | 15 315] v. 8802 
5 — on Cook the e : i. 350% _ or that there was no inſtance of an amendment i in a criminal prof 
2 Tried for publiſhing a libel iv. 304 be Mr. Rrederick for the defendant | p 555 554 
* TURNER, Colonel 22 4 3 ES, * Mr. Montaguss argument | 51 v. 557 
5 John Turner, Willis Turner, Mary Turner, and E 0 +, their trial | * Mr, Parker's argument | 3 v. 562 
| on burglary, at the Ol Bailey, the 15th, 16th, and 19th of Jan. 1663, | Mr. Whitaker on the fame fide 385 v. 563 
. ii, 502 | * Sir Thmar Powys and mr. attorney-general, their reply v. 564 
The indictment for 7 9 open the houſe of Francis Tryon, and rob- | * Mr. juſtice Gould. held it was Amend able by the commen n law; ; but not 
- him of jewels and money to the value of ſeveral thouſand pounds "oy ftatute V. 568 
7 502 RO Powys i is of opinion, it wjaht be amended v. 569 
* Colonel Turner e bis goods were ſeized on by the Neri and | . Lord m_ uftice, and mr. Juſtice Powell, contra | b 569 
they had taken poſſeſſion bis houſe: the ſheriffs anſwer, they have | * Wilts muſt be ze/te'd the 70 they are awarded 570 


only left a eint in the houſe for ſecurity of the goods, till they fee | ® Anerror in point of ſkill not :amendable, though miſpriſions or. miſtakes 


- whether he is convicted or acquitted ii. $3 | were v. 570 
| * The chief juſtice holds, that it is the ed of the ſheriff, where one is | Where the court. is divided, j jud ment may be entered s 570 
. accuſed of felony, to ſecure his _ z but the priſoner may have 4 Mr. juſtice Pau e abet ould be a new trial v. 570 
What he — occaſion for to ſubſiſt him . 594 | * The Trial being et de, whether a new venire could be taken out, un- 
* If the priſoner can find ſecurity, that it the” goods be forth-coming, th leſs the court Rate 8 y. 
.-. theriff Ie take his hands off „ apt * No judgment 2 „ 1 
„ e nel die, Gen cannot grad hin proceſs to beef *TWrYN, O UN, Pieter, 4 
5 his witneſſes... . # His trial for high-treaſon, and the trials of an Brewfter, e Do- 
» If the principals are all acquitted, the acceſſacies Fon be. Agel ver, and Nathan Brooks, for a miſdemeanour, the 20th and 22d of Fr. 
without trial A * tt. 506. ii. 470 |  bruary, 1663-4, 15 Car, II. its 528 
'* The evidence acai ihe priſoners ii. 470 | Tbe indictment agalnſt Twyn, for printing a &ditious and treaſonable 
* Proof, that the Jewels were produced by. ames Turner, . 307 libel, entitled, 4 [ reatiſe ef 1 the Execution of Juſtice, &. li. pa Sce 
And part of the money, which he owned to be mr. Tryon's _ "is * | 330 
* The circumſtances « the robbery teſtified by mr. Tryon j. 508 | * The indiftment againſt Deuer, for printing a libel, called, The Speeches 
* Evidence, that Mary and A Turner brought ſome of the I toa | end Prayers 'of ſome of the late King's Fudget, a. ii. 529 
neighbour's houſe -- Ii. 510 “% The indictment againſt Brewſter, for "aa and uttering the fai li- 


iS articular. 1 one of the iven in evidence | | . x | del, called, The Sperches and Prayers, &c. ot nd; £20 
* Fool b bag 9 354 wo Another intiQmenr 5 Breu * for printing and uttering — 
ſelemn ra and Civemant, &c. 


 rabbes bim | * ic 51 5 Mi: 520 
3 e ling and. wat 530 
He ſays he found. the 9 and perſuaded them to deliver up The the | aig book, called, Speeches and 2 3 ij. 5 30 
MBE $ and money, upon promiſe that their lives ſhould be ſaved II. 51 | * Du, Brewſter, and Brook are allowe — * Fat their i indictment, and 
= calls his 3 who "ral * or e to the e fi, $21 85 LY FA their offence I. but a miſdemeano ee * 
_= ht upon his trial e $30 i 
alf oy ury boskſellers, or es: 1 * 
80 a ofthe ki > «agg Ne Fig Yer COS NE GR T 4 
— ence 2 wyn Ai. $22 . 
f his ſervant, Bt ſome ſheets ROE, "NA were printed 2t Ms bos 5 
2 i ray * ä 1 0 281 5 


* . 
» A k 


* ohh 


. 
W 


X. 


7 MN: O07; © 


5 | 
4 Of ſeveral, that the ſheets and part of the forms were ſeized in * print- | 1 Le _ _ to ont him, if he would [ay he did not write the Jib»1 
| ino-houſe 282 e was charged wit flo 173, 103 
- & The treaſonable paſſages of the-pamphlets read in court n LIN court direct the jury to conſider only, whether he writ the book, | 
* In his defence he denies that he knows who was the author 537 and leave the nature of the offence to them he he” 173» 170 
6 * The chief juſtice directs the jury, and tells them, the — in the * ede 4 pk ; he 8 the ſtatute he is indicted upon was nee | 
book are high-treaſon by the old ſtatute ii. 537 only againſt the papiſts . 174 | 
7 ohn Twyn convicted ji. 537. See viii. 386 * The court rule, that impugning the biſhops authority, is impugning 
[ | * for high-treaſon pronounced againſt Twyn il. $38 the queen's authority within the meaning of the act; and it is felony | 
2 The jury - ax a-new the Monday following, and in brought 4 e the queen 1 in cauſes eccleſiaſtical i. 175 | 
upon his tria Il. 538 1 e priſoner is convicte i. 176 { 
The evidence —_ Brewſter, ind ” put the book to ” printed, Apia 7 17 pre} = = le ri A tery to wt rg cauſe i. 177, 178 
t t kb gt on his fſubmffion his gment is t . 
1 7. ths N 538 8 Being called to Judgment, ” aſl 2s the fame cauſes in arreſt of 5 5 
r His defence, that he did it only in the way of his trade, and did on read 4 ment he had e ane » My defence i. 180 
) the book 540 is objections anſviered by the court i. 191 
* That the ſuppoſed offence was committed three years and a quarter be- | ** d ee my evidence ſufficient to convict a man, where there is no 
fore 541 rect proo 1. 182 | 
*The lord chief juſtice Hyde directs the jury 541 * Retracting his ſubmiſſion, ſentence of death paſſed upon him i. 184. 
* He tells them, the law implies a malicious and ſeditious intent, whe * His principles i. 185 | 
one publiſhes a ſeditious libel ii. 542 p Condemns the ſeparation of the Browni/ts i. 185 


King James interpoſes in behalf of him and the other EY mi- 
niſters under proſecution |, 187 
* He petitions for baniſhment i. 188 
' UNION OF ENGLAND AND SCOTLAND. See POSTNATT. 
* UNIVERSITIES. See CAMBRIDGE, MAGDALLN 
COLLEGE. 
* URLINESS, SAMUEL v. 572. See GREEN THOMAS, & al. 
. WU. 8A U. 
Uſage in former caſes neceſſary to be known in order to underſtand the 
method and practice of trials for crimes Em, Pref. i. 
No degree of antiquity can give ſanction to an uſage bad in itſelf xi. 312 


* And it is no excuſe for the printer, to ſay, they were dying ſpeeches, or 
the words of a dying man ; the printer and publiſher are liable to be 
puniſhed, if the words are not juſtifiable ii. 542 
* Thomas Brewſler tried upon the ſecond indictment ii. 542 

* The evidence againſt him upon the ſecond indiètment, much = ſame 

| as upon the firſt 542 
\* Brewſter urges in his defence, that the laſt book he is indicted for, was 
” rinted formerly with licence ll. 544 
The lord chief juſtice directs the jury, and takes notice of this expreſ- 
ſion in the Jaſf- mentioned libel, That, the king abuſing his power, the 
people may re/ift, and take up arms againſt him; and this, he tells the 


——_— es. AA. MD. 4 4 K r 


| Lord Red's examination 
+ Phe king's letters to the lords of * council in "Scotland, to try the lord 


jury, is expreſs treaſon ii. 544 
* He obſerves, as to the book being licenſed, one part was licenſed at 
- Ezinburgh, and the other during the rebellion here ii. 544 
* Simon Dover brought upon his trial ii. 545 
* The evidence againſt him ii. 545 
* His defence, that none of the witneſſes are poſitive; but that all the 
evidence is by hearſay ii. 546 
* The chief juſtice directs the jury, ind tells them, it was no excule to 
ſay, when he had printed a piece of ſedition, that printing was his 


trade ii. 
And that pregnant circumſtances are good evidence, as well as full proof 
ii. 547 
* Nathan Brooks brought upon his trial ji. 547 


* The evidence againſt him, that he carried ſome of the'books tied up to 


a bookſeller ; and that one was ſeized upon him „il. 547 
The chief juſtice directs the jury ii. 549 
* Thomas Breufter, Simon Dover, and Nathan Brooks, convicted ii. 549 


*The chief juſtice tells them, they might have been indicted for high-trea- 


"ſon for this fact, if the government had not been favourable ii. 549 
* Judgment againſt theſe three Ii. 549 
Twwyn" s behaviour at his execution viii. 386 


rs DE N, Sir THO MAS, Baronet, Juſtice B. R. 
or opinion, on earl Shafteſbury's motion in B. R. to be bailed. or diſ- 
+ charged on a commitment by the lords for contempt during the ſitting 


7 of parliament; that though he was illegally committed, the commit- 


ment could not be examined in B. R. nor could that court either bail 


or diſcharge the noble priſoner; but did not declare how his opinion 


vou have been in caſe there had been a prorogation it. 622 
5 | . 7 7 B URN. 
5 * Wbence ſo called 1. 49 
5 T yranny, bad as it is, is better than anarchy | 


* 


U. 


pe kfHr TRT E. JAMES Lord . 


1 His trial at Edinburgh, for calumnies againſt the marquis of IE hp 


lords Haddington, Roxburgh, and Buccleugh, and ſowing ſedition 'be- 
= +» tween his majeſty and the ſaid noblemen, 6 Car. I. vii. 283 
Lord Uchiltrie's examination, June 20, 1631 „ and ene concerning 
the Hamiltons | 
vii. 285 


| Uchiltrie vii. 28: 
; The lord Uchiltrie's liſt of the plotters vii. 28 
The indictment againſt the lord Uchiltrie | vii. 288 
His defence ' © vii. 290 
The lord Rea's depoſition of 1 18th of May, OY read vii. 292 
Sentenced to perpetual impriſonment Agr” 308- | 


*UDALL, FOHN, 


vii. 284 


A general immemorial uſage, not inconſiſtent with any ititute, eſpe— 
cially if the reſult of evident neceflity, and tending to public ſafety, ſeems 
part of the common law of England, in contradiſtinction to ſtatute law 


xi. 350, 351 
S8 U RP A. TIO N. 
If a practice be fit and right, it matters not its being introduced in 
the time of Uſurpation Em. Pref. viii. 
Tne diſtinction between acts concurring with the uſurper, transferring 
de fucto in his perſon the power he uſurps, and acts, whereby the op- 
preſſed ſubjects make uſe of the power uſurped, wherein the utility, 
not of the uſurper, but of the ſubjects, is reſpected vii. 413. See 
ARGYLE Marquis of. 
CROMIVELL OLIVER. 
REGICIDES.. 
TREASON, _ 
USURPATIONS OF 'THE CHURCH OF ROME. See POPE, 


V. 
VACATION, 


| Defendant's impriſonment expiring in the vacation, court made'a ſpecial 


rule to prevent his lying in gaol longer than the ume ordered by the 
ſentence | Xi. 334 
VALENTINE, BENTFAMIN. See ELIOT Sir JOHN. 
VANE, S. HENRY; Knight, 
* His trial at the King's- Bench bar, for high=treaſon, the och of June, in 
Trinity-ierm, 1662 ii. 435 
* Arguments he had prepared to offer before his arraignment ti, 435 
* His arraignment ii. 438 
The indictment for 20 the death of king Charles Il. ide 
him out of the poſſeſſion of the ay wy forces * levying 


war againſt him ii. 438 
* His memorandums for his defence Ai. 439 
* A jury ſworn, and charged with the acifoner ind ts Ii. 441 
* The evidence produced againſt him „ {11/6 e 
* Sir Henry Vane's defence ii. 442 


* He inſiſts that a king out of poſſeſſion of the government, was not 
ſuch a king againſt whom treaſon could be committed il. 442 
* That he . not be called to account for what he tranſacted by autho- 
rity of nenen the parliament being co-ordinate with the king 


ii. 

* And chat, being indifted i in Middleſex, evidence could not be given. 4 
treaſon committed in Surrey 1. 443 

* He is anſwered, that the parliament, under which he pretended to wy 
was diflolved by the death of the late king A 

* As to the king's being out of poſſeſſion, this had been urged by 2 
the jeſuit, who was indicted for treaſon againſt king Jones, before his 
entering into England, but was drsfetulef Mis 444 

* And as to the parliament being co-ordinate with the king, this parlia⸗ 
ment had not a greater power than other perliawenys by 7 Gar, 
though they had a longer duration li. 444 
And that the parliament being under a faree, and moſt of the . 


His trial, on the ſtatute 23 Eli. cap. 2. for felonjoully writin 5 and 


--publiſhing a ſeditious and ſcandalous libel, is le Demen/tration | excluded, their acts were of no authority ,. / 
* & Diſcipline, 1 158g and 1590 | n | * Privilege of * parliament * ſhelter for beige of f the peacs, mach 15 
is examine 7 before i Vetnfites of count” i, 468 for treaſon _ _ * ö 
. . no man is bound to anſwer and accuſe Amel i. 169 | * Sir Henry Vane convicted  * | * 444. 
. Sens $ to-anſwer upon dat I. 270 | His papers that he had prepared for his PPS 5 . 
e . at Surrey aflizes _ . i. 171 | * He is called to judgment, and offers a bill of exceptions ii. 450, 451 
2 Charged with puritanical tenets I. 178 | * He urges the ſame points in arreſt of judgment that he had inſiſted oa 


* ®:Depoſitions'of abſent perſons v 
cle inſiſts, they ought to give 
nied 


d agent! him "i 4, 172 
dence vivd voce; 3 which't 85 court . 
1. $72, 173, 182 | 


at his trial ii 433 
* 3 infiſts much on che 11 Hem. vu. and ſays, It ought to be taken 
jorge for any ſovereign power, be it a Protector ot other; and that « 
e late Protector taken the name of klng, no treaſon could have 
— committed ara the King) 45 jure out of pollefiion * ws 74 | 


V4 


The court refuſe to hear the 8 RIES; becauſe it was againſt { 
tze queen | 2 FM 
T vel A. 


i. 7 321 | 


* 


EN M 


| thajelt zu Behalf of fir Henry Fave | See NEGRO, SLAVERY. SOMMERSETT TAME. 
© Thi pin of bt houſe ts 1 A f. 4590 | FF/NCENT, SAMUEL v. 445. Ste KIRKEY, & al. 


* ec him | id. 459 YVINER, CHAKLES, 
. ä pon ; | fi. 489. See viii. 85. n. Stiled a laborious compiler of the l xl. 206 
3 *Y 4 Il G r N, Captain THOMAS, His Abridgment commended Xi. 235 
* His trial for high-treaſon before the Admiralty, November 6, 1696, | VOIRE DEFRE. 
8 WL III. v. 17 . refuſed to ſuffer a witneſs to be examined on a voire dire, whether 


_ Sin days docked e tee foined v. 17 he had a pardon or other reward for giving bis evidence, becauſe the 


50 to, and aſſiſting the king's enemies, and ſame queſtion having been afked' after he had given his evidence ang 
. ere e N v. 18. vi. 37. Ap. denied it; and becavfe the pardon or rew rd would not be ſufficient 


® The prifoner's irons ordered to be taken off v. 18 to affect the e es but only the credibility of his teſtimony 


* 1 ions to the indictment muſt be taken before plea pleaded, not- vi. 257 
ding Rat. 7 il. III. chap. 3, ſays before the jury are ſworn Jurymen examined on a voyer dire, whether he was a freeholder vi. 59. 


V. 18 ix. 550 
» Di. Littkten, and Sir John Haw!es ſolicitor· general, their ſpeeches before | Witneſs ſworn upon a veire dire v. 426. ix. 403. ix. *630, 
. evidence v. 19 089, ®704, 705 
* The priſoner cannot inſiſt on the inen being examined apart, as | Form of oath to be adminiſtered to a witneſs upon a voire die ix. 4639 
his right, but it is generally granted v. 20 See WITNESSES. 
Evidence that he acted under a French commiſſion, and fought __ VOT E. See ASHBY and Hk vii. 89. PARLIAMENT. 
the king's ſhips, and was taken 20  FQMFELL, PET#&, 
Evidence offered of his ranning away with another ſhip; but rejected, His ich at execution viii. 365. See ii. 212, * See FOX SCMERSET. 
becaufe not laid in the indilment v. 20—22 HYOX POPULI. 


a A general indictment for levying war, or adhering to the king's ene- | A perſon ex: cuted for printing a ſeditious libel of that title ix. 682, 715. 


, leſs it be ſhewn wherein they adhered, & c. v. 21 MATTHEWS. 
1 — fone qt — he owned himſelf an Armen ” v. 25 Common tame by credible perſons, which is vox populi, ooghe to 2 
0 The priſoner's defence by mr. Phipps and dr. Olays his counſel v. 26 dice a grand jury againſt a witneſs, lo as to diſbelieve him iv. 
y endeavour to prove him a Frenchman ' v. 26. & c. * * RA TZ, CHRISTUPHER iii, 462. See BOROSKI, & 1 
* The ang $ counſel call witneſſes to ſhew the priſoner was a native of 
5 20 ä | 
* Th oe s eounſel call witneſſes againſt the king's witneſſes r-30] j W. 
No evidence ought to be given of the contents of a letter, anleſk the] | . ä 
better be produced kids 1M ADE, COOPER v. 445. See KIRKBY, & al. 
ONE Or eee. „ . 33] „E, THOMAS ii. 300. See REGICIDES. 
* The chief juſtice directs the jury v. 34 * I A KEMA N Sir GEORG E, Bart. 


* Adhering to the king's enemies, what ſhall be es ſuch v. 4 1 a 
a Foreigners who are in the ſervice of an enemy (though their ſlate + uf oy Jags, es hog, we ar iy £ 5 ay 8 * 


in amity with ours) det med ſubjects to the T's men round The indictment againſt the three firſt, for conſpiring the king's death 


while in the enemy's ſervice | be” 9. 34 | ii. 917 
®* 'The priſoner js convicted | bes wa * Indbexment againſt Corker, for the fame ji. 919 
His counſel move in arreſt of judgment 30% They are all tried by the ſame jury | ii. 918 
* x. That the indictment does not ſay, he adhered to * te king' + enemies * Sir Robert Sawyer's ſpeech before evidence | ii. 920 
inſt the king bs ou 0 3 * The king's witneſſes called, to prove the plot in general ii. g2r 
a ver-ruled a of hoſtility * | # Sir Edmondbury Godfrey's death ii. 92 
: 2. That no 4 1d, bad? Madan ledge 1 with _ 4* v "4 * The papiſts opinion of the powder-plot ii. 927, 92 
Over- ruled, and he char cruiſing upon the e * Oates depoſes, that the queen was to aſſiſt ſir George 1/akeman to poiſon 
Fee an act of hoſtility, and was an actual levying war %% the kin it, 930 
3 W Hrtgarve) e rial ſhould have been before the " a 3 * * 2 George Waleman refufed to accept 16,0001. for poiſoning the 
* A confeſſion may be retracted by the dil how « Pj o ing 4 930 
 * Whether two witneſſes are required by the laws of God in * caſes I That em. prefident of the Benedictines | hi 955 
g 39 | # Odjection to Bedler's evidence te. 9 
| * Our juries looked upon as witneſſes coming are thi neighbourhood * MarBal charges Brdhoe that he did not know him in _ Can lf, 
Werte the fact is committed | | ** 4 ii. 938 
Sentence pronounced UP e | 2 38 * Sir George calls his witneſſes 8 1h 941 
Captain anghaw' s commi Þ N 1 0 2 * 8 * Oates's evidence ſuſpected | ii. 945 
| | 7% Ba He reflects on the privy- -coungit . . | | i. 945 
The ſenate of Varies anecuted conſpirators 2 the ſtate, after pror omiſe * Corker's defence ii. 948 
ol parden #1 7 1 7 2 E. 5 * * Witneſſes are not to be ſcandslized by the priſoner, without —_ 
| 7 ü. 
In what a venive differs from a precept gi iv. 745 | The improbabilit of the lot in general 5315 ii. 
e Vmire always iſſues aſter iſſue joined between particular parties, and 1005 * ObjeQions to Oates reſtimony 0 ; " — 
"record and goons for Bon: with a tales rerurnable at a certain futute * A jury diſcharged without giving a nnd | 1 053 
iv. 745 | * Cri fer proves by ſeveral witneffes, that mr. Stapleton, and not "vg was 
. ſues as in civil cauſes, on appeals and indictments removed into preſident of the Benedidtines ii. 954» 955 
1 iv. 744 · See DISTRINGAS. | * The priſoners urge the proteſtations of the five Jeſuits of their inno- 
| Whether, on trial ding ſer aſide, a new venirs can be taken out, unleſs | cence, at their execution, as an argument againſt the plot ii. 956 
| court award ie | v. 71. See WRITS. | Ehe chief juſtice anſwers that objection 5 
V ER D IC r. | # They difelaim the kingskilling and depofing doctrine, ke. ii. 95 
Jury may bring ina a ſpecial verdidt, or guilty as to _ CA not goilty | * The chief jullice directs the jury 7 ii. 958 


. 4% n. * All the priſoners are acquitted is 963. Sce viii. 456- 
urymen, that they dis not give the 00 entered } Same, obſervations on fir George's trial, by Thomas Tickleſoot viii. 453 


the trial, and Pare trial in a criminal | Sce i ii. 4036 
n. See v. 411. n. "*#WAECOT, Captain, 


©: as to par 
| * datt of the j 


"ow the court ſet 
h e Fo againſt” finding" a general a Em. Pref, viii, b w trial — high- wok 1683. 35 Car. _ 0 ing | 1 684 
he indictment for conſpiring, the death of ting, a to rai e hae re- 
„ FERE, ROBERT, Duke of Bund. See BRAMBRE. bellion in the Rye-honſe 7 2 * 108 hit, 68 
FERNON, Sir GEORG 8, Baron of the Exchequer, Sir Robert Sawyer, atorney-eneral, his ſpeech before evidence: iii, 685 | 


His opinion for Rn Row Rr, elq. in ow ce W Mr. ſerjeant J. eries's ſpeech iti, 68 


nn with his e 637 | * Evidence, that he agreed to command a 2 party that” ſhould charge the 
V E O NV, Mr, / | King's guards Ji. 687 
Opens the einen th tf Gene, and chr, for made |» f, rluaded Keiling to Kill the king, 1 - tit» 689 
ny 97 s evidence g 
2 25 the evidence againſt White for che ſame offence vi. NI * Waket' $letter to the ſecretary of ſe produced apd n * 
| "FERULAM, Lord. See BACON Sir FRANCIS. ©] * His defence 


. | * Mir, Fach, folicitor- general, ſums up the evidence 
e N of ae. * Lord chief juſtice eee, 
* . The prifoner-convidted 


LY 8 11 8 = $2 ; X | 1 * u. 72 # The ſentence, and his behaviour at execution. 9 9 iii, 1 . 
5 2 nnn 21 342 | h of excor EN N = 5% 
3 When viliciinge Soi eat Ky 342. I ns of fr Fog : Wd, ns of tn — . K. were or- 
| ered to attend the houſe af commons, geſpecting'the.m 
1 8 e s * eee b 1 75 do fir Themes Armſtrong's family, for t at ene Aeg 
= — the cx . : e 2 R N DING. wha td 
% 2 : 0 = 2 a : 


A ; 4 np 
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. 
75 4 55 * Fas KINGSTON Ducheſs of. 


R, Mr. 


WALLACE, 


Of counſel for Chr W Love, impeached of treaſon for correſponding 


lt, Sic HARDRESS f. 308. Sce REGICIDES. 


with, and conſpiring to bring in, king Charles II. 3 Car. II. rejected 
for refutjng to take the engagement ii. 159 


% A L L O p, R I CG H AR D, 


His argument for Fuzharris, on his plea to the juriſdiQion of the court 


} Sir George Treby, recorder, his ſpeech for the defendant 


t 


jil. 251 

Defends Braddim and another on their trial for a miſlemeanour iii. 872 
His argument in arreſt of Roſewwels judgment, who ſtood convicted of 
ſpeaking treaſonable words iii. 1053 
ene by the ear] of Nottingham, lord high ſteward on viſcount 
Staffird's trial, for not being ready to argue a point of law on the inſtant 
it was ſtated lil, 204 
In treated by chief juſtice Jefferies x. 39. Ap. 

WALFULS, ROBERT, 
His ſpeech in the caſe of Abby and White viii. 122 


. ALSINGHAM, FRANCIS, 
His letter to fir Amias Pawlet, in relation to the death of Mary queen of 


Scots vii. 29 
WALTER, Str JOHN, 
A grave and learned judge, falling into the king's diſpleaſure, was diſcharg- 
dd of his ſervice by meſſage, yet kept his place of chief baron, and would 
not leave it but by legal proceeding, becauſe his patent of it was guam- 
diu ſe bene geſſerit ; though he never ſat in court after the king torbad 
him, yet he held'his place till he died, which, was in the year 1631 


vii. 2 n. 
W A R. 8 


| Crown entering into war with another nation, ſufficient notification of 


being enemies, without formal declaration i. 115 
ebe belli deſcribed i. 561 
Proſecution for offences agaĩnſt articles of war V. 445 
War is a great evil; but is choſen to avoid a greater xi. 315 


WARD, EDWARD, 
His argument on challenge for want of freehold i in jury on behalf of lord 
Ruſſel, tried for treaſon iii. 710 
His ſpeech in the cauſe between fir William Pritchard and Papillon, for 
cCauſing ſir William to be arreſted during his mayoralty, without cauſe 
iii. 10 
81 WARD, Sir EDW AR D, Lord Chief Baron, * 
Informs the jury on the trial of William Kiad, for murder and piracy | 


2 
 Tnforms the j jury on the proſecution of Churchill, for piracy and — 
| v 312 
# * A R D, Mr. : 
His fpeech for Francia, for treaſon : vi. 88 | 


Of counlel againſt William Alon 


AR D, Sir PATIENCE, 

* His trial at the King "ra Bench, for perjury, 1683, 35 Car. II. iii. 661 
The information opened, charging the defendant with perjury, in. a 
.* cauſe between the duke of Vr and mr. Pilkington iii. 661 
* Sir Robert Sawyer, attorney-genera), his ſpeech iii. 662 
> Mr. ſerjeant Jefferies his ſpeech iii. 662 

Evidence to prove he ſwore the matters laid in the information iii. 663 
* Evidence, that what fir Patience teſtified was falſe Hi. 665 
zii. 66 

Mr. Williams, on the ſame ſide iii. 660 
* Evidence, to prove that fir Patience did not ſwear poſitively, but to the 


© beſt of his memory, and with caution iti. 670 
* Witneſſes called to the defendant's reputation _ iii. 674 
* Sir George Treby s obſervations for the defendant ti. 676 
Mr. Williams's obſervations iii. 677 
Sit Francis Winnington's ſpeech ili. 678 
* Mr. Poll:sfen, on the ſame fide iii, 678 
* Mr. attorney-general's repl Ki. 69 
* Mr. ſolicitor-general, and fir George Jefferies a. in. hh 681 
Lord chief juſtice Seu: ſums up the. . A 682 
be defendant convicted | Ti, 684 
1 t withdraws before ſentence / tits 66 f 
$6 W ARR AN T. 
| The deſcription of a lawful warrant ' rt Pref. iv. 


Mnnt 00 fuſpend an execution, all written with the king s own 1 2 
#4 vii. 
| Special warrant for beheading = 6 viii, 340 
Varrant for the ſeizure of papers cannot be jtiis in the caſe of a ſedi- 
+ nous. libel . 0 312, 320, 313 
A general warranty. neither. naming. offender nor otherwiſe, deſcribing. 
kim, except by relation to offence committed, cannot be pe at. 
commob law Ki. 312, 
| Warrant of commitment for felony muſt contain Haien of the | cloniour | 
L Gi briefly - - Xi, 30 
. denied the legality of a warrant to ſeareh for ſtolen goods; 
Xi, 427” 
the method to be purſued in the legal execution of tack a 1 


21 
Te legality of a warrant will never dye on cv ith AR: 0 
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* WARIWICK and HOLLAND, EDWAAN D Earl of, 
* His trial before the houſe of pecrs, for the murder of Richard Cote, eſq. 


the 28th of March, 1699, 12 Will. III. v. 137 
* The indictment v. 140, &c. 
*. Lord Somers, lord high ſteward, his ſpeech V. 142 
* Sir Thomas Trevor, attorney- general, opens the evidence 1 144 


* Evidence of the quarrel 14 
* Evidence of the chairmen that carried them into Lricefler- Fi FS ; an 


of Mr. Coote's being killed v. 149, &c. 
* Evidence of the ſervants at the Bugnis v. 153 
* Evidence of the ſurgeons v. 160 
* The earl's defence v. 162 


* The earl's witneſſes are called 9122 X. 
* Mr: French having had his clergy, but not being bur burn ti ine kind, 2 


is debated whether he is a legal witneſs v. 166 
* Mr. attorney! s argument, that Mr. French was no legal witneſs 
v. 166 


* Sir . Petits argument, in behalf of the priſoner, contra v. 167 
* Peers ſhall not he burnt in the hand v. 16 
* The king may pardon the burning, even in an appeal '. 168 
*The judges opinions mult be aſked in preſence of the priſoner 3 169 
* Serjeant Mrigbt's reply to the priſoner's counſel, as to Mr. French's 
teſtimony v. 169 
* Burning, as well as the allowance of clergy, * to reſtore a man 
to his credit | v. 170 
* Ruled, that French was not a legal witneſs v. 173 
* The priſoner ſhall not ſuppoſe a fact, and his counſel. argue the Jaw 
nn upon it, till the lords have "ſettled what the fact 8 4 


* Mr, ſolicitor, ſir Febn Hawles, ſums up the evidence for whe 5 


* The earl of Narwict found euilty of man-ſlaughter 
* The earl demands his clergy 
* Receives a caution how he offends again 
W ARWIGK, Farl of, 
His ſpeech concerning the liberty of the ſubject 
. NORTHUMBERLAND Duke of. 


1 15 
Vs 180 


WATSON, FAMES. See LEACH DRYDEN. 
WATSON, ELELAIFAM. See MARKHAM Sit 
GRIFFIN. 

WAYLAND, Sir THOMAS, Chief Juſtice of the 


Common-Plias, Edi. I. 
Was attointed of felony, for e bribes, and his lands and goods for- 
| feited, and he baniſhed the kingdo | i. 704 
WH ARG, CLEMENT, . 
V1.2 


Opens the indictment againft Laytr for treaſon. . 


| His reply on the parllamantary proceedings againſt Atterbury, diſhop of 


Roebefler vi. 453 
„EAR G. Vie CLEMENT, Solicitor-General, N 
Opens the charge on the trial of earl Muceleifield (late Jord chancellor), 
on his impeachment for high crimes. and miſdemeanours, befote the 


WEBS, THOMAS, Sej Law. $ of ** 

rjeant at aW. ee X. p. 

WEDDERBURNE, ALEXANDER, Soligitor-. 
General, See KINGSTON Ducheſs r of." 


Dowa 
DDE RIU R N. Ss JOHN, 
Tried for treaſon, 4 Nov. 1746, 19 Geo. II. ix. 
His defence | 


Pleads he was forced into the rebellion ix. 581 
His caſe, as reported by mr. juſtice Faſler ihe, 2 
Sir Jahn is executed at ee Common | 

Some account of his bly Ties x 
"WSLLING, HOMAS 27. 841219 


v. Sa, Sev. eee & IJ. 
Gand far Nathaniel Denew and others 8 A . 
WELLS, SUSANNAH, 
Her trial for robbing Elizabeth Coy at t ths le, # Bb. 2753" 


| £86 e X. a3 
The evidence a ainfdher | == n. 223 
Bins eons eee, 1 0 * 24 
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44 Or, Low Lord "Chancellor of ae 84e 2 0 
WESTON, Sir F R A 4 
ap for treaſon, in May 1536, 28 Ae VIII. 

0 N., Sir RICHARD, 
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nt, to spe andin derogation of rights and dre of par- 


| iſon * g i. 332 
* He is c . and ſentence paſſed on him by the lord chief juſtice, and 
© his he th i. 332 
*WHAR TON, Lord. See BATHURST CHARLES. 
HA * TO 556 1 O H N. See LILBURNE JOHN. - 
4: Bo:P > LNG; 
Obſervations on 124 mode of JR Im. Pref, | xii. See 


7 bes 
Als PER! N G. See ili. 300, 797. iv. 324. 369. 
Xs p. 
The king s counſel whiſpering with judge, indecent and unjuſt iv. 176. 
ii. 33, by 44 
1.553 


Aj u an ſuffered t whiſpet the, judge © in open court 
* „ er Mr. 


His argument on motion in arreſt of Judgments given againſt 7 utchin for 
8 lide! : * Wo 593 
„ H I 7 4 2 E R, Mr. d. 
of counſel for Damme N a viii. 227 
ſpeech for. him viii. 2274 2 
WHITAKER, ALL L 1.4.0, CT 
His ſpeech againſt Hales for forgery ix. 82,103 
His obſervations on the evidence / ix. 85 
Moves for corpora puniſhment? \ _ ix. 106 
02-20 | es d rugs, CHARLES, | 
*Hiperil * vi. 829. See GOODERE. 


2 I E, Dodo THO 4745 |Biſhop of Peterborough, 
„ Tried for publiſhing a libel A * . 
HE ae WHITEBREAD, THOMAS, 


* Milliam Harcourt, Jabn Fentbftt, Jobn Gavan, tit Gawen, and Anthony | 


\Tkrntr, their trial for high-treaſon, Tune 13, 1679, 31' Car. II. ii. 829 
*- All the twelve judges in the commiſſion of Oyer and Zerminer ii. 829 
* Phe indictment, for compaſſing the death of the king, the e of 

the government, religion, &c. | 
a, that he had beck tried en for the fame ce 
Land the jury were diſmiſſed without giving their verdice ii. 8 I 

The chief juſtice holds, that it was in the diſcretion of the coll bs dif- 
7555 the j jury without taking a Verdict; and chat he might be tried 


ii. 832 
7 e 8 De 2 x iv. 51875. = 4 
e 0 ar go F 
i C gl, Ae Wade bel evidence © ii 834 
* Ontes's . of the Jeſvits at the Whiti Heſs ho 24, 

ö 1 ii. 
„ 'of Winds ering 6 fr ber,, nalen 10;000l, to bit 
the kin * N KA ii. 93 

* His evide agagainit C 2% . San $0350 393 19? ut 


ii. 837 


{four tuffians, who were to murder the king at Windſor 


+ * Depoſe, chat the duke of Cena ie have been Killed in Bola 


: - vi 1 
* That Whitebbead beat him for H\cbvering 1 che plot? 05 mx 4A 577 
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ii. 862 


304 
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* Butis told, 'wehave no fuch law, and that he did it to amuſe the people 


iament ii. 221, 223, 224. vi. 484 ii. 862 

— le to impeach him «+ It. 224. vii. P * The priſoners arg: that the witneſſes againſt them are men of infamous 
* W ETON, RICHARD, characters ii. 86 

* His trial for the murder of fir Thomas Overbury, 04. 19, 1615, 13 Jac. I * Call ſeveral witneſſes to prove that Jreland was not in London, whe 
24 Oates ſwore he was at mr. Harcourt's chamber there ii. 86 

h * By the 22 Hen. VIII. chap. 9. A wilful poiſoner was to be boiled 60 death * JWhitebread ſhews that Beale muſt be perjured at one of the trials ii. 866 
I. 324 | Sir Creſivell Levinx's reply for the king ii. 86 

The nament | 1. 325 | * A witneſs called to contradict the evidence about Ireland "ths 260 

The priſoner refuſes. to put himſelf upon kis country : erde 0 *Witneſſes to contradict the 87. Omers witneſſes ii. 868 

+ fir Lawrence Hyde, attorney-general, gives Aa particu ar account of | * The priſoners obſervations on theſe evidences i ii. 872 

de whole intrigue i. 326 | * The chief juſtice directs the jury ii. 855 

. * Several examinations of others read againſt the priſoner | j. 328| And tells them, that papiſts would ſay or ſwear any thing to promote 
*The priſoner's own examination read as evidence againſt him i. 228 | - their cauſe; and therefore the teſtimony of the prifoners witne ſles, 

* "The court being ſet again, he ſubmits to a trial a 329 how numerous ſoever, was not to be regarded | ji. 976 

C Held ſufficient to find the party poiſoned ;' and not RE to find it | And that a miſtake of ſeven or eight days in Oates s evidence 8 8 not 

gone in the manner laid in the indictment os i. 330 | to influence them i. 876 

4 he examinations read again at his trial - 330, 331 * He op _=_ oſes the verdict againſt Irelond to the teimony of the el 

* * The earl of Somerſet and counteſs of Eſſex, the contrivers m hd murder | witne | | ii. 877 

. 433t, 332 | © The priſoners are convicted. ii. $78 

0 The briboner pretends he did not er the "Things adminiſtered were | The recorder approves the verdict 878 


WHITELOCKE, Sr BULSTRODE, Lord 8 "In 
the Cuſtody of the Great Seal of the Commonwealth, 

His ſpeech on delivering his opinion in the houſe of commons, whether 

Naylor, convicted of blaſphemy, ſhould be puniſhed with ceath i. 273. 


See v 
Some paſſages from his Memorials reſpecting Lilburne = = 
His account of colonel Morris's treaſon vii. 322 


1 79 85 FAITELOCKE;: JAMES, 
Proceedings. againſt James Whitelacke in Star-chamber, in Ju ve, 1613 
10 Jac. I. for a contempt of the Hog 5 prerogative xi. TOR: dee 
vii. 250. Nn. 
Speech of the attorney-general, ſir Francis Bacon xi. 106 
| WHITELOCKE, dir FAMES, Juſtice B. R. 
Set down in writing a memorial of the queſtions propoſed to the Judges 
on the trial of lord. Audley, for buggery and rape 387 
His ſpeech as judge B. R. in the houle of lords in defence of his nd. 
ng four gentlemen on their habeas corpus, who were committed for re- 
fuſing to pay the loan to king Charles I. vii. 184, 185 
A memorial made by mr. juſtice II hitelicte concerning the lord Red's dit 
covery of the marquis of Hamilton's conſpirac * l. 126 
Le WHITELOCKE, Sir WILLIAM 
The bill for regulating trials incaſes of treaſon aſcribed to him viii. 64. n. 
WHITFIE L D, Sir R AL PA, Serjeant at OW, See BURTON 
OE BNRY "1; 8 
m HIT OR B, Sir, PAUL. 
| Tho' fir Paul Whitford's murdering Doriſſaus, Oliver CromwelP's, ambaſſa- 
5 dor at the Hague, e tend to the ſervice of king Charles II. in his 
exile; yet his majeſty, after the Reſtoration, never ſuffered Ibisſerd 
to appear in his preſence,” though he had been a favourite before ; and 


nn 


it the king allowed him any thing, it was done fo privately that nobod 

| ew. it, and ſir Paul lived and died in a remote part o an 
2 | X. * 
| W 1 4.7, Sir THOMAS, ay br 
o His arraignment, 1 Mary viii. 325 


27 CRHAM, Fon in. viii. 326 
* iii. . See PILKINGTON, & al, 
WICKSTON, „and his Wife. See 
Sir RICHARD: © h KNIGHTLEY 
*WIDD.RINGTO Ns. b LI Tord. See DER 
WWENTWW ATER- Earl of. * 

f wh ito 28 T8 On | | 
* to mie! caſes, where ſhe i is aggrieved, * bes 5 againſt 2 
| huſband _. 
A man fined 500 marks for obeying his wife 
and WIFE, | 
. 758 n SAMUEL v. 572. See GREEN THO- 
1 GAN at 77 al. | 
| WILDE, LL A 1. Serjearit at Law, 3 
His (perch at opzning the charge againſt archbiſhop” Laud on his trial for 

treaſon 

WILDE, Sir WIELIA M, Knight and Widder, nds 
Was of opiniqn, on ear] Shafteſbwy's s motion, upon a commitment by the 
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Phat Turner was at the confultu k =». - | ji. 48 } lords, for gontempt during the fitting of parliament, that though the 
„n eee : 4 Ori 12 commitment was illegal, it could not be examined in B. R. and that 
His evidence againſt Harcourt _ hd 3 . 2 19 priſoner could neither be bailed nor diſcharged by that court; 

His evidence againſt Turner ii. 121 * but ſaid, in. lg. the N had ſtood prorogued, that 1 carl ougbt 

1 againſt! Har e 8 * 8 nila j th have been diſcha diſcha . 622 

8 ee ebread, Fenwick, and H. court ; with 1 l , 7 bf 2 8. 8 A 0 H r ien i208 “ 
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ei and expployed to, ki the bing 3 15 Aud. rh geit, rewar " Fe or 18 t ſec o& ſtate's warrant for apprebending! defendant 
_ 846 (OY 100 te To als 

EX oh ben kall the kept nr, WW er M arogmfoch l. lic 955 1 erjeant at law, moved | for Valter e corpus, which was granted xi. or 
„als d evidence of fir George EN Re . „ 0 e Chief Jena rait cenſured the A gu . Wil g +2 69.03 Unis 302 

jets) far p6iſoning the king... Se We reo'h N \ Bean t ae der of cuſt of meſſengers, and ſent to the Teer, in 

| Hebread's defence % Og 25 9 PE Wo ontem 10 8 of 1588. 5 | het 24 a Lond 202 
4 Fenwick's defence 9 e $-wek uns 10 ee lölieitor, * Sf the Rds! nd lations, denied accels to 

+ * Eleven witneſſes. depo, * 3 at. &,. .Omers 1 | him, A thepar eee e . * 302 
1 he was: at 25 f l ent - opy of warrant of commitment op Io e al ml, ae ie 352, 
8  (Evide c& that fir „ fir Theme? Piflon "yrs in ©; e ; Fo ers return habeas corpus 2 . * gif ont „ 16. i. 303 

5 5 e Owore h * 1 e them . e erer May be filed ns | 9 A il--doh 323 
juſtice upon t ; | ghject to t return * : 
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e le corput granted to the conſtable of the Tewer 127. 5 3 
. Ran mou to he bar "Xi, 303 
bs 5 Return 
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V. 450. 
vii 2 | 338, 3 HUSBaRD | 


| A perſon muſt be of fatte Win | to make'a will © 5 id by : 
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turn to ſecond habeas ain read pan | " 303 
Defendant” s counſel move that he may be. diſcharged without bail, on ſe- 
15 veral objections, but principally that he was a member of parliament | 

xi. 303 
Nl 303 


biections anſwered by the king's counſel 
95 | i. 303 


he defendant's ſpeech to the court 


He is remanded, the judges requiring a few days to deliver their opinions | 


xi. 304 
Lord chief j uſtice Pratt's argument on delivering the opinion of the court, 


as reported by mr. ſerjeant Wilſon xi. 304 | 
he ſame as reported in“ A Digeſt of the Law of Libels“ xi. 304 
Defendant was diſcharged. _ xi. Fa 305 
Proceedings in his caſe on two informations, for libels, B. R. Term 
1764, to H. Term 1770, incluſive} Xi. 324. 
Informations exhibited by ſolicitor-general | xi. 324 

Defendant pleads not guilty xi. 324 
Counſel for the crown obtain ſummons to amend the record of niſi prius 
= 324 
The proceedings thereon 324 
The order i. 324 
Defendant in France i xi. 324 
Verdicts found againſt him Xi, 324 
Judgments ſigned xi. 324 
Writs of capras iſſue xi. 324 
Defendant outlawed = 324 
He voluntarily appears 324 
Makes a ſpeech 324 
Attorney-general (De Grey) 7 2 7 he may and committed 324 
Mr. ſerſeant Ghnn, of counſel for defendant, oppoſes this 8. 324 
MX. recorder Eyre enforces what the ſerjeant had urged xi. 324 
rgument of mr. Mansfield on fame fide | xi. 324 
wy Davenport's |; peech to ſame effect xi. 324 
Mr. attornev-general's reply Xi. 324. 


| Lord chief juſtice Manfield's argument on giving his opinion againit the 


gefendant xi. 325 
N The argument of mr. e Yates | xi. 325 
Mr-juſtice Afton's FOO OR N | Xi. 325 
nd of the, Juice M Xi. 325 
Dean by unanimous * of court, was neither N nor 
aſſed i. 325 
d brought into court upon habeas corpus xi. 325 
eturn thereof | . 715 
Subſtance of outlawry | | xi. 325 | 
it of etror xi. 225 
Argument of ſerjeant Glynn on motion that defendant might be N 
to bail - xl. 32 
. of the counſel for the erown who wo it Ri. 326 
n of lord Mansfield, on W is opinion that defendant 
Could not be bailed xi. 326, 327 
. Juſtice Yates's xi. 326, 328 
"Mr. Juſtice Aſton's xi. 327, 328 


ſtice Mills xi. 327, 328 
1 refuſed to bail defendant, or at their diſcretion, with- 


out the attorney-general's conſent * Xi. 327 
Arguments of counſel on aſſignment of errors xi. 327 
Lord Mansfield's argument on delivering his opinion thereon xi. 328 
8 juſtice Yates, his argument 15 | Xl, 333 

Mx. juſtice, 4, ns | | „Xi. 333 
* juſtice J//illes's | xi. 333 
Hon unanimouſly of opinion, that the outlayery was erroneous Xi, 333 

ies of the court on the two 3 9 Li. 333, 334 
"Writ of error to the lords ee XI. 334 
2th judgments affirined 1 arliament . 334 | 
Rule of court to ptevent defendant lying in piiſbn; his imprifonmen or- 
dered by the ſentence, ex ing in the vacation 334 


WILL! See MESSENGER, * al. 
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* 8, il. 585. 
Ww 1 1 5 on 4 5 
iv. ef 


-WILLES, EPWARD, 


5 His ſheech as counſel or the proſecution on the trial of Bratt Canning, | 


. e 
7 E's, E D. 17 ARD, Juſtice B. 13 i See WILKES JOH. | 
"LE © $a, Attorney-General, 1 
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His ſpeech for Ford lord Grey, tried for ſeducing, carrying away, and aduf- 
_ terouſly ſoliciting a young lady of quality ili. $21 
His ſpeech for fir Patience Ward, informed againſt for perjury in BK. 
Lp «v4 il. 5 
His, ne on the evidence iii. 1 
His argument for Thomas Sandys, at the ſuit of the Enft- India Company, 
concerning the validity of their patent, and monopolies vii. 545 
His ſpeech for fir Samuel Barnardi/ton, for a libel ili. 938 
His ſpeech in the cauſe between fir William Pritchard and Papillon, tor 
cauſing fir William to be arreſted in his mayoralty, without cauſe 
iii. 1077. See li. 1041. 
ill treated by lord chief juſtice fries 
Ap. 
* WILLIAMS, Sir WILLIAM, Speaker of the Houſe of Coos. 
An information ex officio was filed againſt him as, ſuch, for a libel, in 
publiſhing « Dangerfield's Narrative” in the journals of the houſe 


He was brow-beaten and 


1 
He was heavily fined x. 33. Ap. 0 
Remarks on this extraordinary proſecution x. 33. Ap. n. 
His defence of Lindſay for treaſon, in returning from France without 
licence V. 512 


WILLIAMS, WILLIAM PEER E, 
His ſpeech on behalf of George earl W/intoun, in arreſt of jud; zment, on 
impeachment of treaſon, before his peers, for being concerne in rebel- 


lion vi. 50 
½ꝗj́½e 43 4 2-5; 


Hanged for a robbery in Staffordſhire, though five witneſſes ſwore, he hat 


at Mington in Middle(ex, at the time of the robbery Er 299 
WILLIAMSON, ROBERT 5 xi. 160. See BANK 
CAS 


ELI 
His trial for high treaſon, under pretence of pulling down meeting-houſes, 
9 An. 1710 viii. 250 
Mr. Thompſon opens the indictment viii. 251 
Mr. attorney-general's ſpeech viii. 251 
Tolboy 's evidence of the intention of pulling down the meeting houſes 


viii. 251 
Grove's evidence, that he ſaw the priſoner (as he believes, but not poli- 


tive as to the man) carry a curtain, as a ſtandard, and halloo viii. 252 


Believes the perſon he ſaw in Nerogate was the man who flouriſhed the 
- Curtain, but not certain the priſoner was the perſon he-ſaw in Newgate 


viii, 2 
The keeper's evidence, that he ſaw nobody but the priſoner when he NG 
to Newgate viii. 2 3 
Fifor's evidence, that he ſaw him throw ſome wood into the 
viii. 2 4 


Lunt's evidence, that the priſoner ſaid to him, They have made me a cap- 
tain to-night viii. 255 
Counſel object to what he ſaid being made evidence againſt him, to con- 
vict him, without two witneſſes to the overt-acts | viii. 255 
Mr. Orrel's evidence of a footman's being there viii. 25 
Mr. Darnell for the priſoner -+ G | viii. 25 
Evidence for the priſoner ; viii. 257 
That he was ſent out by his miſtreſs, to know where the fire was viii, 257 
Evidence, that Grove declared, after ſceing him in Newgate, that he w, 
not the man who flouriſhed the curtain viii. S 


Thit there was a footman in a green livery, very huly viii. 260 
Mr. Darnell's ſpeech _. 5 viii. 261 
Mr. attorney-general's reply | Vili. 262 
Mr. ſolicitor's reply BOW „n 
Mr. Thompſon's | „ 264 
Lord chief juſtice Parker ſums up the PREY een 7 


That all that were ing: Wed Kas; though age, Privy to the firſt Fuge 


5 75 vill. 


find him not guilt 3 
öl Err v. e. Sep AMT 1 
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That admitting it to be his, it is not proyed to be te maliciouſ lt. r 


His ſpeech as one of the committee for the commons, on the trial of the 


impeachment of HF7{{zam. viſcount Staffira, before, the, lords, for high. 
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claimed vi. 33 
Evidence of the king's officers concerning his ſurrender, and the 1 3 | 
. vi. 3 
Lord Mintoun deſires time to make his defence vi. 4 
* Which is refuſed ; vi. 42 
* Mr. Cowper ſums up the evidence | vi. 44 
vi. 
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Whether. the priſoner ſhall not 


1 


. up the ee ſor the king, on the trial of Coltrage for treaſon 


lit. 30 

| His ſpeech on the trial of ſir Patience Ward, for perjury tit, 55 

Bubpcenaed, but did not appear, on Oates's trial for perjury iv. 41 
* WINTER, ROBERT, 


* Thimas Winter, Guy. Fawks, Fobn Grant, Ambroſe Rookwoned, Robert Keyes, | 
and Thomas Bates, their indictment for © HA in contriving the 


unpowder-plot, January 27th, 1605, 3 Zac. I. 1. 232 
* Serjeant Phullips's ſpeech 1. 234 
Sir Edward Cole's ſpeech on opening the charge 1. 235 
* The quality of the conſpirators i. 237 
*The principles of the jeſuits i. 237 
»The reaſonableneſs of the laws againſt recuſants i. 240 


By 2 A confeſſion before the council, read as evidenee againſt 


y 243 
* Th 2 convifted 243 
* Sir Everard Digby arraigned for the lame conſpiracy ; and ads gullry 
J. 244 


* Senitence pronounced againſt them. Four of them executed at the 


Weft-end of St. ** and four in the 0% Palace-yard i. 24 
* WINTER, THOMAS 2. See INTER ROBERT, & al. 
. a INTOUN GEORGE Earl of 

* His trial before the houſe of peers, on an impeachment 
_ ſon, 1715; 2 George I. 


for Web- 


vie 18 


| 3 Ocders previous to the trial vi. 
1 king's commiſſion, appointing * Liam lord annua lord high a 
ar Vi. 8 


* Lord high ſteward's ſpeech to the priſoner vi. 28 


© The articles read, charging bim with having been in open rebellion 


ainſt the king vi. 22 
* His anſwer Vi. 24 
* The replication of the houſe of commons vi. 25 
* Mr. 1 0 den's ſpeech vi. 25 
* Sir Tſp $7 kylPs ſpeech | vi. 28 
* Sir Edwar North rthey, attorney- general. his ſpeechſ 1 Vt. 20 


* Evidence that the earl of Vintoum was with the rebels from 125 ith of 


Otober, till the rebellion was ſuppreſſed i. Zr, &c. 


| ® That he was preſent at ſeveral places where the Pretender was pro- 


* Is ſeconded by fir William Thompſon 

Lord Mintoun convicted 

* He moves, in arreſt of judgment, 
the articles 


4 
vi. 
that no particular day is aſſigned i in 


vi. 49 


* Sir Conflantine Ph. pps, his counſel, his ſpeech to that point vi. 49 
* Mr. 2 Ne the ſame fide * ** vi. 50 
* Mr. IWaipolt's reply Vi. 52 
Sir Edward Northey and mr. Cowper's ſpeeches vi. 53 
Sit MWillam Thompſon's argument vi. 54 
#* The priſoner's counſel reply vi. 55 
* The obje ction over-ruled vi. . 8 
* The lord high ſteward's ſpeech befors vader vi. 56 
udgment for high-treaſon pronounced upon 22 vi. 58 
7 e eſcapes from the. Tower vi. 58 


«WITCHCRAFT v». 482. 
© WITHERINGTON, Sir THOMAS, 
His reply to Love's defence, impeached of treaſon for correſponding with, 


and conſpiring to bring in, king Charles the ſecond li. 14 
0 - WITNESS ll 
* Anciently, witneſſes were not permitted to be heard againſt the crown 


. 72, 17 
'* Aliens, villeins, and accomplices betore indicted, may be witneſſes 


1. 113. iii. 178 


r Wpether the wiſe why bo a witneſs for, or againſt, her huſband j 1 eri- 


es matters? 19357 
piſh recuſant a good witneſs, till he is convicted, and the reco 
"a conviction is produced | i, 292. iv. 45 


7 Io 8 threatened to be hanged if he would not be i e it, 113 
A vitneſs ſworn.on his buttons inſtead of the Bible C575 
A witneſs fined and impriſoned. for refuſing to be ſworn Hh. 124 


have the proceſs of the court to bring! 
in his witneſſes ? * ii. 


* r a witneſs charging a perſon eg ee the houſe of * 
5 , be "not Tubject” to damages, they being. no court of record ? 


ii. 5671 
A to a witneſs, that he was never over-ruled ii. 598 | 
A witneſs hall not be aſperſed without po 


ii, 710, 821 | 
Perſo . indicted and acquitted, good wi itneſſes againſt others accuſe 
"the; ame crime 8 
*A 4 


28 
uryman who can give evidents i in the chu mall do it in epd e 


il. 809 
A witneſs need not anſwer any queſtions that tend to make him cute, 
* aan = ſubject him to a rr 


Hi. 822, 1035. iii. 540. iv. 9, 
" 1 See ACCUSATI N. AXIMS. 

nefſe eint "the kl 
$ Witneſſes being allowed a ſubliſtenee, 


baptized, 


ing formerly not ſworn in capital caſes 


no objeftion to their teſtimony. 
ii. 891 

that does not concern the point 

i.” 


Wy iſſue 
d that a witneſs Horne yu he Ph: on- 


iſe ma 
SF ak at Fm. i another ©” 
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+ 8 


182. iv. 178. vi. 22. vii. 8 11 


"ii. 850. vii. 424, 426 | 
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the 
* Whether it be criminal to offer a witneſs any as to give his evi 


|| Perſons indicted for diſparaging the king's witneſſes 970 
dence, when to teſtify the truth ? Il. 10 1, 1035 

* A pardon will not reſtore one convict of perjury to his credit; but if 
he be upbraided with it after a pardon, he may have an action mA 44, 46 

* Whether one diſabled to be of a jury, is not diſabled to be a witneſs? 

iii. 

* A anc pardon will not reſtore one outlawed for felony to his credit? 
but clergy reſtores one convict of felony iii. 40 

* A 1 S's hdres is not impaired by a jury giving their verdict contrary 
to it iii. 

* There muſt be two witneſſes believed dy the j jury, to convict a 11 
of high - treaſon iii. 56 
* When a witneſs is in execution for debt, he cannot be brought out of 
the rules of the priſon without a habeas corpus; becauſe it is an eſca 

| , iii. 97. iv. 2, 599 

* Witnefſes ſworn twice in the ſame trial iii. 12 

A peer may be ſworn as a witneſs, and give evidence, though he is 
Judge in the caſe ili. 141 

* Members of either houſe may be witneſſes on an impeachment; but 

doth peers and commonets muſt be ſworn iii. 183, 189 

* A priſoner ſhall not call evidence to diſcredit his own wicnelles 

iii. 

Two witneſſes to one e oyert- act are not neceſſary in treaſon ili. 8 

22, 729, 81 

* Though witneſſes ſhall not read their evidence, they e e 

times allowed to look upon their notes, to refreſh their memories iii. 474. 


607, 612 
* A priſoner may not Fam the king's witnefles, ll the counſel 
for the king have done with them ili. bgo 


One witneſs who ſpeaks directly to the treaſon, and another who ſpeaks 


but to a circumſtance, deemed two witneſſes in law iii. 818. iv. 246 
One witneſs ſufficient to convict a perſon of any ether treaion, but that 
of compaſſing the prince's death iti, 819. v. 89 
Not permitted to charge a witneſs with any A in particular, with- 
out producing the record of his conviction iii. 845 
The court relle to examine a witneſs, who came to fone he had for- 
ſworn himſelf; though the counſel * that ſuch evidence was uſually 
admitted to detect a ſubornation. . iv. 47 
Whether a witneſs for the king may be indicted for perjury on the 
ſtatute ?. | IV. 52, 102 
The depoſition of a perſon abſent ought not to be admitted as evidence 
at a trial in criminal caſes iv. gt 
A perſon outlawed and pardoned, permitted to give evidence iv. 10g 
A priſoner permitted to charge the king's evidence with particular 
crimes, without producing any record againſt him iv. 224 
A trial never put off on the priſoner's ſuggeſtions that his witneſſes ace 
out of the way, without oath made by a third perſon, to ſatisfy the 
court of the truth of it iv. 421. . 449 
The witneſſes ſhall not be examined as to any other. crimes the pri- 
ſoner is guilty of, but thoſe he ſtands charged with _ iv. $00 
Witneſſes thall not give evidence of any particular crimes to diſcredit 
a witneſs; but only to his general character iv. 693 
Where a witneſs is a priſoner, he. muſt be brought up to the trial by 
habeas corpus iv. 599 
* The witneſs being the king 8 ſervant, no cauſe of challenge, when the 
crown proſecutes iv. 632 
* One convicted of felony may be a witneſs if pardoned either by the — 
king, or by ſtatute: but one attainted, and pardoned, either by the king, 
or a ſtatute- pardon, is not - reſtored eicher to blood or credit, unlels 
there be ſpeclal words in che pardon, or his attainder be reverſed iv. 682, 
| X. 75, Ap. See v. 16b, 170 
* Though the witneſſes are ſometimes. examined apart, at the inſtance of 
the priſoner ; this is a favour, and the court may refuſe it iv. 7 56. 
v. 20 
0 The judge ſhall come off the beneb, and give evidence, when his teſ- 
' timony may tend to convict or acquit the priſoner ' Vi. 98 
.* Whether the divine law, and t * of nations, requite two witneſſes 
in capital caſes? © v. 38, 118, 124, 12b 
* One admitted to his clerg r burnt in the hand, or pardoned, is 
not reſtored to his credit 0 as to be a legal witneſs D 165, 170 
* Perſons indicted for piracy, held legal witneſſes. . - 289, 292 
* The 1 0 7 —5 eee of the Fu _ 
her huſhand de facto : 456 
* A wile de fort halt not be a witneſs fort or 2gainſt, her huſband 


476 
A lord chi hier jubice e of Engl, land examined on atrial, +. See orf 


* 


* 


* 


Sir 
A e of the great ſeal ave by ſcenes on the {ame ial. 4 
. ESSEX and $ HAJ ON, Earls of i. 200 


A lord chief baron of the Exchequer 7 degoled on a ial. See MONTAGUE 

WILLIAM. 
Court denied to let "withelles be examined, 1% bete, i. 95s 93, 173, 
| 183, 220 


Scotſmen received to give evidence; in " Ragland, © enen "before Wa * 
Wels refuling to to' Tear, Bed Vol. and Fahy Auriog | pleaſure 


Tuſtice 2 to ive in evi 7 "what witneſs. 0 bad iner 
e depoſed N kim ih 11 examination * 7 | . 
King s witneſſes ought not to be debarred | from bearing what priſocer' R 
*, witneſſes, depoſe "73 ith 141 


Witneſs examined for * priſoner, after 8 8 bad made obſerva- 


act 72 
2 5 


tions iii. 11 
| Men whoſe . evidence = wp 0 Ho | Ne, to be 
ol 55 
e e 5 2 1 N 229 
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Convicts competent witneſſes, unleſs records produced 
* Outes aſked lord chief juſtice Fefferies, who preſided at his trial for perjury, 
to be ſworn as a witneſs in the cauſe | 5 
* Oates ſubpœnaed two ſpeakers of the houſe of commons, two barons of the 


+ Several of the judges examined on Oates's trial for perjury 


Io call witneſſes after the reply, is irregular N e 


od his ere hag | 


1 
iii. 328 
i. 29 


Exchequer, two lord chief juſtices, a ſolicitor-general, and all the judges 
of the Common Pleas on his trial for perjury iv. 20, 41, 42, 70 
iv. 40, 41 
Speaker of the houſe of commons examined as a witneſs on Oates's trial 

for perjury, on his behalf iv. 41 


The witneſſes on alderman Corniſb's trial were put in remote priſons at 


the Revolution | iv. 160 
Where a witneſs contradiQts, or ſays more or leſs than a witneſs that went 
before him, by the hearſay of that witneſs, the firſt witneſs is always 


aſked what he ſays to it? | iv. 170 
The conviction of fir Patience Ward for perjury, deterred all honeſt men 
from appearing as witneſſes to truth - IV. 172 


Of the credibilizy of witneſſes iv. 178, 181 
If a judge knows any thing material of the matter tried before him and 
others, he may and ought to be a witneſs iv. 185, 202. See ii. 384. n. 
Witneſſes kept out of the hearing of each other, when they give their 
evidence Is iv. 191 
A dancing witneſs and an amazed witneſs deſcribed iv. 194 


. Principals cannot be good witneſſes againſt acceſſary, on indictment and 


trial of acceſſary witn principals | iv. 199 
A perſon indicted is a good witneſs againſt another for the ſame crime 


iv. 200 

' Perſon convicted of felony cannot be a witneſs till pardoned iv. 200 
One priſoner's ſtory is no evidence apainſt another indicted with him 

| Vic 218 


Examination of witneſſes by coroner, they being ſince dead, or unable to 
travel, upon oath thereof, and of the coroner, that it is the ſame exa- 
mination, without addition or alteration, may be read Vil. 421 

Examination of witneſſes by coroner, the former oat by means 
or procurement of priſoner, upon proof that witneſs 
ſame may be read; but oath that all end-avours to find out ſuch wit- 

neſs were vain, is not ſufficient to authorize the reading ſuch examina- 


tion . 5 vii. 421 
The witneſſes examined for lord Morley on his trial for murder, were 
not ſworn vii. 424. See Id. 426 


Quære the competency of witneſſes who have not received their pardon 
& 5 | | viii. 213 
Prifoner pleading guilty on an arraignment for piracy, admitted evidence 
; againſt his accomplices | | viii. 213 
Quaker cannot be a witneſs in appeal | IX. 122. n 
Form of oath to be adminiſtered to a witneſs upon a voire dire ix. *6:9 


A witneſs being ſworn in chief inſtead of upon a voire dire, ocedſioned 


great altercation Ix. *045 
Lord chancetlor Hardwicke, as lord high ſteward on lord Levat's trial for 
" treaſon, faid, that at common Jaw, where a witneſs is produced by the 

plaintiff to be ſworn, the oath to give evidence in chief is adminiſtered 
to him, unleſs defendant objects to his competency, and then he may 


de examined touching that objection, upon a vorre dire; but after the | 


wWitneſs has been ſworn in chief, if any objedtion is then made to him, 
he may be aſked the ſame queſtion by virtue of his oath in chief, as he 
might have been aſked upon a voire dire; but, after the witneſs has 
been examined by defendant reſpecting the objection, and denied it 


prove it, in order to prevent his being a witneſs, unleſs agreed to by 
the other ſide | 


ix, *651 


An attainted perſon is not a good witneſs, unleſs he has been 1 8 
it | N „ . O8A® | 

Where a witneſs is produced, he is to be ſworn in chief, unleſs there be 
ſome objeCtion to bis competency, and then he is to be ſworn upon a 


voire dire; after he is ſworn in chief, the 55 who produces him aſk- 
him ſuch queſtions/as he thinks proper, after wh 
at liberty to croſs-examine him, either to the matter of fact Tong 
which he has been examined, or any other matter whatſoever, that ſhal 


tend to impeach his credit, or weaken his teſtimony; provided the queſ- | PW Wen 0 | 
Fel 1 1 135 f [ens of the biſhop's perſuading and threatening ſeveral, 8 | 


ix. 670, See FOIRE DIRE. 


tions be legal 


| X. 1523, £539 


A witneſs is to give his evidence, and not his opinion 
a witneſs 


Standing in the pillory no exception to the competency .c 1 
| / 3 X. 42. Pe» 


| EX 44 7 . ; nn 9 Fs, 8 4 . 
Member of corporation, though he votes, is a legal witneſs in the election 


of mayor | Xx. 150. Ap. 


ut not allowed to examine them in caſes of treaſon ©, © Ix, 638* 

1f a ſurgeon was voluntarily to reveal ſecrets come to his knowledge in the 
way of his profeffion, to be ſure, he would "be guilty of a breach of 
* ” honour, and of great indiſcretion ; but to give information of them in 
à court of juſtice, Which by the law of the land he is bound to do, 
Will never be imputed to him as any indiſcretion whatever © i. 243 
Surgeon hath no privilege to avoid giving evidence in a court of juſtice 


Surgeon has no privilege where it is a material queſtion, in a civil or eri- 
minal cauſe, to ſay that his introduction to the parties was in the courſe 


| 3 5 h 
A witneſs objects to diſcloſing any thing communicated. to him in confi- 
dential truſt in his profeſſion F 
A peer of the realm makes a like ol VV 
Witneſs bound by law to anſwer all queſtions, though ſuch anſwers ariſe 
from confidential communication, or private converſation. xi. 267 
Witness permitted to have what he depofed read over to him | xi. 7 


7 


was ſo detained, 


5 


0 upon oath, it is not uſual to permit defendant to call a witneſs to | 
| wits kr. 2643, 646% For endeavouring to ſubvert the ancient laws of the kingdom, and to in- 
If ſeveral object ions are had to a witneſs, they cannot be all made at once 


hich the other party is 


ix. 743 1 


Counſel permitted to examine witneſſes on behalf of priſoner in a caſe of | 


3 to maintain the action 


4 Words held to amount to an overt- act of treaſon l. 74. 


| 


X. 


Depoſition of witneſs read to him, at his requeſt Xi: 247 
counſel againſt whom he was produced xi. 248 
No inſtance of a witneſs not attending at the bar to be examined wivg 
voce, has been permitted in any manner whatever to give his evidence 
out of court, Jo as to be reported into the court, and ſtand as evidence 
on the trial, By lord Camden, and fo reſolved unanimouſly by the houfe 
of lords | xi. 253 
The legal protection of attornies from giving evidence againſt their 
clients, is as to what is revealed to them by their cllents, in order to 
take their advice or inſtructions, with regard to their defence. By lord 
Mansfield | xi. 253 
It has often been determined, that as to fact, an attorney or counſel has . 
no privilege to withhold his evidence if there is a doubt; even if he 
ſwears to an anſwer in chancery, he cannot protect himſelf from ſwear- 
ing whether that is his client's hand or not, or to his having ſworn 
it, or the execution of a deed ; it does not come within the objection 


to an attorney's revealing the ſecrets of his client. By lord Mansfield 
LOR | xi. 253. 
One poſitive witneſs ſufficient by the civil law. Sce MAXIMY 


So by the law of Scotland. See SCOTLAND. 


But not by the law of 0 x See DELAMERK Lord. 


EVIDENCE. STAMFORD Lord. 
Women formerly could not have benefit of clergy ii. 502 
A woman not permitted to wear her hat at her trial 1. 339 


TFOOCDESUANE JOHN 
* His trial with Arundel Coke, Eſq. on the 22 and 23 Car. II. commonly 
called The Coventry Act, for Felony, at Suffolk aflizcs, 13 Mar. 1721, 


8 Geo. I. vi. 212 
* The indictment charging him as principal, and Coke as acceſſary, in 
disfiguring Mr. Edward Criſpe vi. 2 2. vi. 60. Ap. 


* Mr. Setjeant Selby and Mr, ſerjeant Branthwayte, their ſpeeches before 


evidence vi. 213 
* Mr, Criſpe's evidence of his being aſſaulted Vi. 214 
* The ſurgeon's evidence of the nature of the wounds vi. 215 
Evidence of Moodburne's confeſſion that he did the fact vi. 215 


them to murder a man vi. 216 
* Mr. R:by's application of the king's evidence vi. 217 
Modburne owns the fact; but ſays he was drawn in by Coke vi. 218 


*The jury are told, that Moodburne's ſtory is not evidence againſt Cote. 


| : | vi. 218 

* Mr. Coke urges in his defence, that his intent was not to maim, but to 
kill vi. 219 
vi. 219 


* He deſires counſel = be aſſigned him 
Which is refuſed, it being a queſtion of fact, and not of law vi. 219 
* Lord chief juſtice King's directions to the jury | 
* The priſoners convicted © | V. 22 

* Being called to judgment, Mr, Cote inſiſts on the ſame things as in his 


defence Vi. 223 
The king's counſel reply vi. 224 
* The priſoner's exception diſallowed 5 420 
Lord chief juſtice pronounces ſentence of death upon them vi. 228 
* They are executed | | Vi. 228 


WOOLSEY, THOMAS, Cardinal, Lord Chancellor, 


troduce new and arbitrary laws, indicted only for a præmunire, not trea- 


13 ſon n f 4 g . / I, 941 
Miolſeys ſeems to be the firſt caſe of a chancellor proſecuted for cor- 
ruption f 1 1 I. 377. and n. 


| He was convicted of foul corruption vi. 566. 


D, RICHARD 
MESSENGER, K ll. 


| 46, 53 


2 


OO DAR 
WORC ESTE R, Bichop of, 


Lloyd, by fir John Pactington viii. 82 


them to vote againſt Sir Jobn herd inp ee Vill. 83 
Several letters produced, and proved to be the biſhop's and his * 
hands | ; „ a | _ viii. 84 
Evidence of the biſhop's and his ſon Mr. Lloyd's defaming' fir 4 1 
| 8 f 5 | i . . , va wh a g 2 viii. 4 
The queen, upon the commons addreſs," removes him from bejng Lord 

| Almoner OE, * . EE T9 2 


W. n D. 8,41 /t1.noitt 


1 658 
'* Any Words or actions diſcovering a treaſonable- intention againit-the 


$ {x 


| +prince's life, held to be overt-acts of treaſon''' i; 101, i 80 
l I 
„Whether writing the treaſonable words another dictates may be deemed” 


an oyert-act of the wrlter's tteaſotiable imagination? 2 ii. 58 8 | 


* Treaſonable words ſpoken in French | „„ 6*-2000088 
* V here one is indicted for words, whether the very words that are 


In an action for words, the colloquium” and avermemt ought to be 
If from the tenor of a 


convic him 


| go Rh, 3 WOES we f 4 
*All words or writings alledged to be criminal, ought to be ſpegiſied * : 
the indictment, or information but this 7 neceſſary: in an 2 „ 
1 (i, 6 2 5 v. Bt 5 fy 8 4 


. ; Yor -" of 8 
. * 4 4 „ 
N Nn N * * * 4 
x 


i peachment by parliament 


_ * ? j ; 
> |; - i 
o „ 


* L's os by 
" b e * 0 . 4 * q 
- * * A ; * * 4 


Witneſs not permitted to withdraw, though at the requeſt of the party's . 


* Evidence of Moon and Carter, that Mr. Coke endeavoured to perſuade . 


; V, 220 4 


vii. 109. See xi. 


A complaint in the houſe of commons againſt him, and his ſon Mr. 8 
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#* This opinion, 8 to indickments, rende cenſured as erreneous 


vi. 35 


* Words not ſuch a provocation in law as will reduce the offence of E 
ing a man to man-ſlaughter. So reſolved by all the Judges wy England 
vii. 422 
The words ip/o vivente, or in eius conſpetti bein WS cauſe for 
reverſal of l of treaſon, ſame confirmed by parliament 


iii. 75, 

Of words of courſe in indictments Em. Pref, 55 
The meaning of the word contenement in magna charta En. Pref, * 
> ili. 854 
Uncertainty of the word 3 | 1. 940 


conveyance, for uncertain i. 940 
Fine and ſurety for good behaviour for ſpeaking words iii. 219. vii. 483 
Words will not amount to treaſon within 25 Zdw. III. ftat, 5. chap. 2. 

i more than a deſign to impriſon the king, but that by tat. 

Car. II. ſtat. 1, chap. 1. words tending to ſuch deſign were treaſon · 
able iii. 419 
Manie of words forfeiting and ſeizing iii. 621 
Other Bids wy * Me permitted to be proved iii. 1010 


D 4 F 


The words t ga about, or attempt to da any thing, adjudged void in a 


E 


* 


WRIGHT, Sir MARTIN, Judge . 
Felt a generous and diſtinguiſhed Warmth for the li 800 * the ſubje&t 


xi. 8 
WRIGHT, NATHAN, Scijeant-at-Law, 10 

His reply to the arguments of counſel, as to the competency of a witneſs, 

on the trial of the earl of Farwick, before the haule of lords, for murder 
v. 16 

Opens the evidence on mrs. Butler s trial for for V. 2 ih 

* His ſpeech in the houſe of commons for the duke of Norfolk, on ſecond 
reading of bill for. a divorce. between bis grace and his ducheſs v. 279 

RIGHT, Sir NATHAN, Lord Keeper, . | 
Encouraged charitable collections x. 88. Ap. 
WRIGHT, RICHARD. See PRIEST IITLLIAM. 

c WRIGHT, Sir ROBERT, Juſtice B, R. 

The commons reſolve, that the judgment given in Trinity-term, 1686, 
againſt Semuel Johnſon, in the King's-Bench, at which time fir Robert 
was one of the juſtices thereof, was crue] and. illegal vii. 647 
WRIGHT, Sis ROBERT, Lord Chief Juſtice B. R. 

Held it lawful to petition iv. 391 

Directs the jury that the petition of the ſeven biſhops was a libel 


iv. 303, 394 


Traitorouſly is an adverb of great uſe and ſenſe Iv. 171 The houſe of lords ordered fir Robert I/right to attend at their bar in 
The words for the king, and for the truth, ohne iv. 176 | cuſtody for over-ruling the earl of Deuenſbire's .plca of privilege, and 
| Efsloined, its meaning | iv. 185 eue it a breach 4 privilege of parliament xi. 136 
a ender and taken ſynonimous, except in one caſe iv. 1 | e x4. 12; 
Meaning of word © probabh” in the ſtatute of treaſons iv. 203 If ſubject matter of writing be evidence of treaſon, indictment muſt ex- 
Proceedings i in parliament for words ſpoken by a peer at a conference be- preſs that PACT; publiſhed "ip iv. 197 
tween the two houſes v. 366, 378 ns being an oxert- act of treaſon, it muſt be San of a deſign to 
As the crime of a libel conſiſts only i in the words, they 8 muſt be ; Jall or "RI e the ing, or the like iv. 197. See 
8 laid in the indictment vi. 77 EEB. 5 8 
| In an action upon the caſe for words, the words muſt be expreſſy laid, 5 © EVIDENCE. 
and proved as laid vi. 67 |; 115 SIDNEY ALGERNON.. 
If a man ſets out a libel verbatim, he is tied up to the very words, and by . | 
à letter or ſyllable miſtaken he may be gone; therefore the beſt way 4 * A A Ae e e the day after the 1e le i. 95? 
do ſet out the ſubſtance only vi. 77 * Writ of mand rogantes, what it is 8 
= The words with force and arms, though uſually inſerted in indiments, for * A return of 2 habeas corpus, not ſigned by the gaoler, held a, void return 
4 libels, are not neceſſar 7 vi. 13, 46. Ap. Em. Pref, vii. li. 201 
1  "_ Meaning of the words by the law e of the land vii. 122. k Perians * of capital crimes, diſcharged by the king's writs, de- 
By ſcat command, how to be e 40 4 vii. 125, laring, them innocent ii. 750 
* rence between repleviable and huilable vii. 153 he king may by his writ. command that the execution ſhall vary from 
o whom the word perſon and mar * vii. Py. * judgment iii. 214 
Tf upon ill words both parties ſuddenly fight, and one kill the other, this. * A writ to the lieutenant of the Tower, to deliver his. priſoner to the 
is but manſlaughter. So reſelued by all the judges vii, 421 ſheriff, to be executed purſuant to the ſentence iii. 214, 290. 
, f upon words two men grow to anger, and afterwards ſuppreſs that xX. 214. Ap. 
anger, and then fall into other diſcourſes for ſuch a ſpace of time as, f A writ of enquiry executed in the King's-Bench, between his royal 
in reaſonable intendment their heat might be cooled, and ſome time highneſs the duke of York and Titus Oater | iii. 987 
after they draw upon one another and fi fight, and one is killed, this is. * Where: n a precept differs from a venire iv. 744 745 
murder. Se ruled by all the judges of England vii. 422. See Id. 425+ | * The, diftringes: being tefte'd the day after the return of the wenire, is 
IX. 23. Statute of ſtabbing, | and 1 . I. . 8. under | held to be a diſcontinuance of the proceſs v. 543, 70 
STATUTE LAW. * Whether ſuch a miſpriſion be amendable in a criminal caſe v. 552, 
| words 4 hae and maliciouſly conſidered ; 1 450 The Writ de odio et atid is now quite diſuſed ; what the nature of it was 
_ 7m word late ood in an act of PE to Have the ſeoſe of before | Em. Pref. v. n. 
| viii. 356 Ke king's writ againſt Jebn Hampden, i in the caſe of ſhip money 1.510 
\ Portia 1.0 N K 4 1 0 *. 435. Quere, whether peer may be. committed on an hom. repleg.. | iti, 544 
pe defined 8 X. 435 | Vitbernam defined iv. 185 
4 eaning of the word TW . 570 | Writs, muſt be 10% d the day 2 they are kms v. 570 
: Meaning of the expreflions, partial % and purged of porta cottnſel, Y The writ 4. haretico comburends, 12 5 1, 4. Ap. 
the law of Scotland | ix. 594. n. Writ of error in treaſon 5 vi. 42. Ap. 
gal import of the word jm: preffit i in indictment Ix. 711 | Writ of error lies not from the, N EA „neee, for error in 
* Derivation of he words, poll, bg imp impoſition, and Were xi. 47 fact, though it does for error i ri! viii. 62 
1 7 The words chen, cum, . arid * a0 1 a parva, ht 1g | Writs. on the trials of peers. See H & 0 „ 0 
i e xi. 48, 55 | BALMERINO, ARTHUR Lord © ix, *596 
; ö The words tallagt; ayder, 0 __ 9 23 xi. | BYRON, WILLIAM W 0 ; 50 OR 971 : 817 
4 ..- Implication of cem ; Xi. 55 Þ CROMARTIE, GEORGE Earl 1 10 ix. 590 
| g Tenor im por ts a litera} copy 23 Fi. en L e Palo, nk +: 4 5 K. 478 
1 , W OR KL: L A * Gu R. | KILMARNOCK,” LI. ix. 4500 
L Nothing more proper to teclaim and deter wine offenders, than to con- KINGSTON, ELLEN ien pere of , Xi. 198 
4 nne them to hard work and labert Am, Pref. x. | MOHUN, . CHARLES 2 ho a * 165 ri. 5132. v. 137 
: WRAY, Sir CHRISTOPHER, Lord Chief Juſtice B. & | MORLEK, THOMAS. ee vii. 222 
* _ e 1 e een eg of Parry, L. bach B. for treaſon, in || AER, EDWARD. Tan Wk 737 
A 1 88 ann 10 Bhs ah with ar eee eee? NN, Doctor. See VN Ducheſs Downger of. 
CCC, ˖ ‚˙˖—0—K—K 
1 | pi | . ö r 
4 — "Mag. * * 23; 27+ 88. ed Vil 405 His eee the evidence 4 ; Vi. 430 
1 | Procecdinge id him ig dhe Sjor-rhnwbers, lar daadering Loid, Bacon, | His defence of the'rebels i the yerv546 "an2$46/ 554; See x. 12 l. Ap. 
q "21618, in a book delivered to his majeſty ß Fi. 302 JELF A NS, Sir FRANCIS, . 
5 X commiſſioners ny; 1 * wg i uy fy 2 vii. 102 | Wa exp le it the fees Fecommons, for promoting and preſenting to his 
I De ttarney-gonerdl- opens: the caſe, f Which, h Mr. JYremmpam accuſed: 3 . me 71 an addreſs ex am abborrence.to, petition his majeſty for 
| | 5 lord as # rr ng 101821 3 "es 11 9 85 * 115 8 be 2 7 ; 7 * 1 nd 3 N i189 TP 4 iii. Fart 
3 3 1 ey alen s een ien provi » + * His argument for r the. crown, on, Fitzbarris' 156 ee of the 
1 A raynham's defence x | ; ...CO 10 * 259 
. . * Haan Cotes peeeh-- 1 iow e er: N og i I 1 Hi 9 1 evidence on B. H 15 fo murder 471 
* Necedehts of perſons e idges 0 in His ipeech judgwent, of the trial of ey. 90 
1 petitions to the king nave 14 adorn} claw 211, af; TOS || Zing eth Gaunt Fen{ures, this judge, for dhe part be ook in, her e 
. | "= = . 7 4" T4 « unde, 17 * 1 «FH l 21 i VII. 109 0 . k by þ N * q . 1 
3 | 5 4 aron Las ad at biin & 446 i. 109 e.is.exceptey name Out... F. in emnit WI Ic 
1 . ohiet᷑ juſtice of TRAY 45 Phe 110% | paſſed. in the 92 169% V. and. M. ber ii, 662, X. 15 Ap. 
1 chief rar es Mentorue :; WRT » 1x0 Sir Francis 5 ens Was N to LIE the houſe of commons, touch - 
2 3 FRA perſons puniſhed. foe; (peaking: PPE Judges] ing his e bs Thea mas. e pang. bill was brought 
—_— N 1 ache! aps n 10 $55.4453%6 14h 4 Fe 211 s , e in, that his e ate "hou ble to m gebar ztion & to Gr Thomas's 
—* e ſpeeches wk 112, 113 N but the ſaine — pa ae, aw Jil, 986, 987 
= ME e to e eaſes Mich. 5. i 884] bY 8 reſolve, that the judgment given gf Somue! abuſer in 
A 35 5 D 4, 58 2 r ki 1% i n oy +. bo Song FA Bench, i in Tri... Term. 22 ©, AF: W ehme ſir Francis * 
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YATES, Sir FOSEPH, Juſtice B. R. See NILXES JOHN. 
| | YEAR BOOK S.- | 

The year books contain a relation of what is ſaid by counſel and judges 

in giving judgment, with the reaſon thereof Iv. 168 


Ami 


 Chriflopher Yelverton, an obliged ſervant to the houſe of the Howards, ad- 


Demands execution of the judgment given againſt fir WALTER RA- 
His learned and able argument againſt the crown's prerogative to impoſi- 


His obſervations as ſolicitor-general upon the evidence offered, in reply 


His ſpeech as attorney-general againſt Franc#/in for a libel ix, 263. Sve 


[DFE IEEE SECTORS „ // r 


ake in a reference to them reCtified ii. 12 
YELVERTON, CHRISTOPHER, Serjeant at Law, 
His ſpeech on the trial of the earls of Eſſex and Southampton for treaſon 
i. 198 


viſed Meſton charged with the murder of fir Thomas Overbury to ſtand 
mute; and though ſolicitor-general, he had no ſhare in any of the trials 
for that murder 6 i. 326. n. 
Opens indictment on the trial of fir Chriſtopher Blunt for treaſon vii. 48 
His ſpeech on paſling ſentence on Robert lord Sanguhar vii. 90 
TELVER TON, Sir HENRY, Attorney-General, 


LEIGH 15 years before | viii. 339 
Opens the caſe for which Mraynbam accuſed lord chancellor Bacon of in- 
juſtice vii. 102 


tions without conſent of parliament xi. 29, 52 
* YORK, FAMES Duke of iii. 662, 285 See viii. 400. 
TORX E, CHARLES, 


to the defence made by earl Ferrers, on his trial for murder x. 5c. 

See INSANITY, | 

Of counſel for the crown on the proſecution of Owen for publiſhing 

« Murray's Cale” x. 204. Ap. 
TOR XK E, Sir PHILIPP, Solicitor-General, 

His reply to the defence of Chriſtepber Layer for treaſon vi. 306 


SS XD 


E Xo 


His rep] | ix. 272 
YO R X E, Sir PHILIPP, Attorney-General, 

Sir Philip Yorke, though a young man, ſoon became attorney- general, by 
the favour and countenance of the lord chief juſtice Parker, and his 
own merit 13 x. 70. Ap. 

His ſpeech againſt Hales for forgery IX. 77. See x. 70. Ap. 

F . 
And Blackhead, convicted of forgery againſt the biſhop of Rochefter v. 123. 
See SPRATT, Biſhop of ROCHESTER. 
„ M MH #I1ILLIAN 
His ſpeech on opening lord Lovat's treaſons, on behalf of the commons 
ix. 625* 


Z. 


Z ENG E R., FOHN PETER, 


His trial at New-York, 4 Aug. 1735, 8 Gee. II. for publiſhing a libel 
' ix. 276 


Several orders relating to him ix. 277, &c. 


Warrant to apprehend him ix. 279 
Exceptions to the illegality of the warrant ix. 279, &c. 
Attorney- general opens the information againſt him Ix. 283 
Mr. Hamilton for the defendant ix. 285 
Mr. Chambers on the ſame ſide 5 ix. 285 
Lord chief juſtice's opinion, that a libel cannot be juſtified, or the truth 

given in evidence . 
Mr. Hamilton's opinion that it may be done | ix. 287 


Mr. attorney-general and mr. Hamilton's different opinions concerning 


libels 1 | IX. 259 
Lord chief juſtice ſums up the whole ix. 297 
Found not guilty ix. 297 


The court of common- council at New-York ordered Andrew Hamilton of 
Pennſylvania, eſq; barriſter at law, his freedom of the city of New 
York, in a gold box, for his defence of the liberty of the preſs ix. 298 


Id. 256, 260, 270, 271 
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Remarks on Zenger's trial ix. 299 
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| TOE WMS VV... 
Lx. Mis rAE Es. Corrections. | Pack. Lixx. B CoRRECTIONS: 
3 common uncommon 15 _ line bs wa h 
running-title | _ 5278 dele i : 1 o@ 8 Ge 
5 p- 508 and 569 40 | 1 ; 
32 pote/tate poteflatem Ry 65 of "HK N 2 ro 
33 referred deferred | 4 4 Cow. Reg. Salk, Rep, 
73 indictment intendment 1 3 6 e er dd 
65 queritur queritur 3 7 ) Judge 
6 2 | faltum 45. Ap. n. 974 794 
7 adparantur 3 | ; | EO ET VEL TIEN 3 
Sir Francis Sir Richard | | : 
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